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The comrents of the International Committee of the Red Cross (I CRC)
herein are linmted to the part of article 5 dealing with war crinmes and are
given by ICRCin its capacity as an expert of international humanitarian | aw
whi ch has the task of ensuring that existing |law is not weakened.

1. Wth regard to the possible threshold for war crinmes, |ICRC has al ready
i ndicated that no such threshold exists in humanitarian | aw. every serious
violation of the lawis a war crine which States have the obligation to
repress. Nevertheless, if there is a fear that the Court m ght be overl oaded
wi th cases, | CRC understands the wi sh of a nunmber of nations to accept

option 2 of the draft, on the understanding that isolated cases will be
prosecuted at the national |evel

2. On the list of war crines in section B, we would like to raise severa
poi nts:

- Paragraph (b): The addition of the words “clearly” and “overall” in
this provision relating to proportionality in attacks nust be understood as
not changing existing law. The word “overall” could give the inpression that
an extra unspecified el enent has been added to a fornul ation that was
carefully negotiated during the 1974-1977 Diplomatic Conference that led to
Addi tional Protocol | to the 1949 Ceneva Conventions and this fornulation is
general ly recogni zed as reflecting customary law. The intention of this
additional word appears to be to indicate that a particular target can have an
inmportant mlitary advantage that can be felt over a lengthy period of tine
and affect mlitary action in areas other than the vicinity of the target
itself. As this neaning is included in the existing wording of Additiona
Protocol |, the inclusion of the word “overall” is redundant;
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- Paragraph (c): The purpose of this rule is to prohibit the bonbardnment of
towns that are inmediately open to occupation and it is hoped that the
addition of the words “and are not mlitary objectives” does not change this
customary rul e;

- Paragraph (e): This rule should read “making inproper use ...”. As
far as enbl ens are concerned, the notion of perfidy only relates to the m suse
of those to which humanitarian | aw gives a special protection and which may
not be attacked. Such protection is given to persons who are not, or no
| onger taking part in hostilities. Humanitarian |aw gives no specia
protection to mlitary unifornms, nor to United Nations uniforms when used by
combatants. It is therefore inappropriate to use the word “perfidiously” in
this context;

- Paragraph (0): |1CRC expressed its preference of option 3 as this
accurately reflects existing international |law. However, if a list is chosen
subpar agraph (vi) becones of extreme inportance as it is essential that the
use of other weapons prohibited by international |law be added to the list. |If
option 1 is chosen, the chapeau nust include the words “or which are
i nherently indiscrimnate” which reflects a fundanental rule of humanitarian
law, recently reaffirnmed by the International Court of Justice, and which |ed
to the prohibition of sone of the weapons in this list.

3. War crines commtted in non-international arned conflicts

| CRC considers it essential that these be included in the Statute and
urges States to consider carefully the actual acts that are crimnal, wthout
reference to which treaty these may appear in. In particular, whether certain
States are party or not to Additional Protocol Il can be of no inportance to
this list as it nust include actions which are violations of customary |aw and
which are generally recognized by the international comunity as prohibited
hei nous acts.

Several States have nentioned certain concerns, which can be net.
First, with regard to the threshold, i.e. which situations amunt to arned
conflicts and which fall below this threshold, this is relevant for the
i npl enentation of article 3 commn to the Geneva Conventions, to which 188
States are party. It is generally understood that for a situation to be an
armed conflict it needs to involve armed confrontation of a mlitary nature
between two or nore arnmed groups. Acts such as riots and denonstrations do
not anmount to arnmed conflicts.

Secondly, a concern was indicated relating to the primary responsibility
of the Government of a State to deal with these situations and with any
viol ations of international humanitarian law. O this there is no doubt:
| CRC has stressed time and again the inportance of conplementarity between
nati onal jurisdictions and the International Crimnal Court, so that the
latter will only have a role to play if the former does not do so.

4, Article V.

This is of critical inportance. It is essential that the Statute of the
Court indicate that it in no way affects existing international humanitarian
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| aw nor inpede its developnent. The list of war crinmes contained in the
current draft Statute is inconplete owing to the necessity to attain an
agreenent in tinme. Mention nmay be nmade, for example, of the use of prohibited
weapons, indiscrimnate attacks, the starvation of civilians as a nethod of
warfare and the 130-year-old prohibition of the use of bullets that explode in
the human body (Declaration of St. Petersburg, 1868) in armed conflicts. The
fact that a certain rule is not included under the jurisdiction of the Court
can in no way nean that it does not reflect serious violations under

i nternational customary | aw.

5. Definitional elenents of the crines

If such a docunent is drafted, it is of inperative inportance that it be
done with extrene care. A great deal of existing lawis to be found in
detailed treaty provisions and in both international and national case |aw
that interprets international humanitarian | aw provisions. Any inaccuracy
could create the danger of such a docunent anounting to unintended
international legislation rather than a reflection of existing law. The
experience of ICRCin its Advisory Service work (which hel ps governnents
i ncorporate humanitarian law into their donestic legislation) is that nationa
| egal systems, concepts and vocabulary vary widely. Care should be taken
therefore, in this international document intended for the Court, to avoid
approachi ng such elenents froma primarily donestic |aw perspective but rather
to concentrate on international |aw and practice.



