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. BACKGROUND | NFORMATI ON

1. The Federal Republic of Yugoslavia (FRY)conprises Serbia and Montenegro
as its nenber Republics; it is situated in south-east Europe and occupies the
central part of the Bal kan peninsula, covering an area of 102,173 square
kilometres. According to the |latest statistics (the 1991 census and the
estimtes based on the natural birth rate) Yugoslavia has a popul ation

of 10,574, 000.

2. Yugoslavia is a multiethnic, nmultilingual and nulticonfessional State
Serbs and Montenegrins account for the largest part of the population, a total
of 67.6 per cent, whereas nenbers of various mnorities account for nearly a
third (32.4 per cent) of the total

3. As regards the general political structure in Yugoslavia, the core
docunent (HRI/CORE/ 1/ Add. 40 of 22 July 1994, paras. 23-65) should be
consul t ed.

4, Yugosl avi a signed the Convention against Torture and O her Cruel

I nhuman or Degrading Treatnment or Punishnent on 18 April 1989 and ratified it
on 20 June 1991. The Law Ratifying the Convention against Torture and O her
Cruel, Inhuman or Degradi ng Treatnent or Puni shment was published on

2 August 1991 (Oficial Gazette of the SFRY- International Treaties,

No. 9/1991) and came into effect on 10 August 1991. Yugosl avia deposited the
instrunents of ratification of the Convention with the Secretary-General of
the United Nations on 10 Septenmber 1991. On the occasion of the ratification
of the Convention, the Assenbly of Yugoslavia also issued the follow ng

decl arati on:

“Yugosl avi a recogni zes, in accordance with paragraph 2 of
article 21 of the Convention, the jurisdiction of the Conm ttee agai nst
Torture to receive and consider comruni cations in which one Menber State
clains that another Menber State is in default on its obligations under
this Conventi on.

“lIn accordance with paragraph 1 of article 22 of the Conventi on,
Yugosl avi a recogni zes the jurisdiction of the Cormittee against Torture
to receive and consi der comruni cations submitted to it by or on behalf
of individuals who are under its jurisdiction and who claimto be
victims of violations of the provisions of the Convention by a Menber
State.”

5. The Constitution of the Federal Republic of Yugoslavia Oficial Gazette
of FR Yugosl avia No. 1/1992) devotes one third of the constitutional text to
the freedonms, rights and duties of individuals and citizens (sect. |1,

arts. 19-68) and contains, in conformty with international standards, the
conpl ete corpus of human rights and freedons.

Special attention is drawn to provisions of the Constitution as stated in the
followi ng articles:

Article 21, para. 1: “Man's |life shall be inviolable.”
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Article 22: *“The inviolability shall be guaranteed of nman's physica
and nental integrity, his privacy and personal rights. Man's personal
dignity and security shall be guaranteed.”

Article 23, paragraph 1: “Everyone shall have the right to persona
freedom”

Article 25:

“Respect for the human personality and human dignity shall be
guaranteed in crimnal and in any other proceedings in the case of
deprivation or restriction of liberty and during the enforcenent of a
penal ty.

“Any vi ol ence against a person deprived of |iberty or whose
liberty has been restricted, as well as any extortion of a confession or
statenent shall be forbidden and puni shable. No one may be subjected to
torture, degrading treatnment or punishnment.

“Medi cal and other experinments on man w thout his perm ssion shal
be forbidden.”

Article 31, paragraph 1: “Dwellings shall be inviolable.”

Article 32, paragraph 1: “Secrecy of mail and of other neans of
communi cati on shall be inviolable.”

Article 33, paragraph 1: “Protection of personal data shall be
guar ant eed.”

Article 35: *“Freedom of conviction, conscience, thought and public
expression of views shall be guaranteed.”

Article 36, paragraph 1: “Freedom of the press and other nmass nedia
shall be guaranteed.”

Article 38, paragraph 1: “Censorship of the press and other mass nedi a
shall be prohibited.”

Article 39: *“Freedom of speech and public address shall be guaranteed.”

Article 40, paragraph 1: “Citizens shall be guaranteed freedom of
assenbly and ot her peaceful gatherings, subject to prior notification to
the conpetent authority.”

Article 41, paragraph 1: “Citizens shall be guaranteed freedom of
political, trade union and other association and action, subject to
registration with the conpetent authority.”
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Article 43:

“Freedom of belief, private or public profession of religion and
practising of religious rites shall be guaranteed.

“No one shall be bound to declare their religious convictions.”
Article 45:

“Freedomto declare one's national affiliation and culture as wel
as freedomto use one's own | anguage and script is guaranteed.

“No one shall be bound to declare their national affiliation.”

6. In the context of the drafting of this report, we would like to stress,
anong the above-nentioned as well as other constitutional provisions on the
freedonms, rights and duties of individuals and citizens, the provisions of
paragraph 3 of article 25 (“No one may be subjected to torture, degrading
treatment or punishment”), which has been taken fromarticle 7 of the

I nternational Covenant on Civil and Political Rights. A fornulation identica
to that of the above provision of the Constitution of Yugoslavia is also found
in the Constitution of the Republic of Serbia Oficial Gazette of the

Republic of Serbia No. 1/1990), in article 26, paragraph 2, as well as in the
Constitution of the Republic of Montenegro (Oficial Gazette of the Republic

of Mont enegro, No. 48/1992), in paragraph 3 of article 24. The Constitutions
of the Republics of Serbia and Montenegro al so contain arrangenents identica
or simlar to those in the Constitution of Yugoslavia in respect of the entire
corpus of freedoms, rights and duties of individuals and citizens.

7. Protection agai nst torture and/or degrading treatment or punishnent is
laid down primarily in the crimnal |egislation of Yugoslavia, in both
substantive and adjective law. The Criminal Code of Yugoslavia, the Crinna
Code of Serbia and the Crimnal Code of Mntenegro are inplenented in

Yugosl avia at present. The adoption of a single Crim nal Code for Yugoslavia,
is under way to regulate, on a conprehensive and uniform basis, for the entire
territory of Yugoslavia, all issues falling within the domain of substantive
crimnal law. The Law on Crim nal Procedure is uniformfor the entire
territory of Yugoslavia. Although the term“torture” does not exist in the
crimnal |egislation of Yugoslavia, protection against torture, ill-treatmnent
and/ or degrading treatnent and puni shment has been regul ated under a nunber of
statutory provisions which descri be and sanction acts enconpassed by the
Conventi on.

8. The Crimnal Code of Yugoslavia (1976) contains a nunber of crim nal

of fences with sanctions envisaged for torture and/or degrading treatnment and
puni shnment (arts. 174-199). W draw attention to the follow ng crim nal

of fences in particular:
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Article 189: Unlawful deprivation of freedom

“Whosoever in an official capacity unlawfully detains, keeps in
detention or in other ways restricts the freedom of novenent of another
person, shall be punished by inprisonnent fromthree nonths to five
years.

“1f the unlawful deprivation of liberty exceeds 30 days or is
carried out in a cruel way, or if the unlawful deprivation of |iberty
seriously inpairs the health of the person concerned or entails other
serious consequences, the perpetrator shall be punished by inprisonnent
bet ween one and ei ght years.

“1f the person unlawfully deprived of liberty lost his/her life on
that account, the perpetrator shall be punished with inprisonnment of at
| east three years.”

Article 190: Extortion of depositions

“Whosoever in an official capacity resorts to force, threat or
ot her inperm ssible neans or inpermssible way with the intention of
extorting a deposition or other statenent fromthe accused, wi tnesses,
experts or other persons, shall be punished by inprisonment fromthree
nonths to five years.

“1f the extortion of the deposition or statenent is attended by
severe violence or if, due to the extortion of a statement, particularly
grave consequences have arisen for the accused in crimnal proceedings,
the perpetrator shall be punished by inprisonnment of at |east one year.”

Article 191: Maltreatnent in the discharge of office

“Whosoever in an official capacity ill-treats, insults or
generally treats another person in a way outrageous to human dignity,
he/ she shal |l be punished by inprisonment fromthree nonths to three
years.”

In addition to the above crimnal offences, in our view the follow ng al so
need to be pointed out: abuse of office (art. 174); dereliction of duty
(art. 182); infringement upon the inviolability of dwellings (art. 192) and
unl awf ul search (art. 193).

9. The Crimnal Code of Serbia (1977), chapter 8, “Crimnal O fences

Agai nst the Freedons and Rights of Man and the Citizen”, contains 18 crin nal
of fences (arts. 60-76) with fornulations simlar to those in the Crim nal Code
of Yugosl avia, nanely: unlawful deprivation of freedom (art. 63), extortion
of statements (art. 65), ill-treatnent in the line of duty (art. 66). The
Crim nal Code of Serbia, like the Crimnal Code of Mntenegro sanctions as a
crimnal offence the abuse of office to carry out intercourse or indecent
assault (art. 107).

10. The Crimnal Code of Mdntenegro (1993) al so contains formulations
simlar or identical to those in the Crimnal Code of Yugoslavia and the
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Crim nal Code of Serbia, nanely: unlawful deprivation of freedom (art. 45),
extortion of statenents (art. 47), ill-treatment in the line of duty (art. 48)
and the abuse of office to carry out intercourse or indecent assault

(art. 90).

11. Even though the sanme or simlar formulations of the above crini nal

of fences feature in the Crimnal Code of Yugoslavia, the Crimnal Code of
Serbia and the Crim nal Code of Montenegro, we wi sh to enphasize that the
provi sions of the Crimnal Code of Yugoslavia refer to the officials in the
federal bodies, while the nentioned provisions of the republican crim nal
codes apply to any other persons acting in an official capacity.

12. The Constitution of Yugoslavia contains the basic arrangenents
concerning deprivation of |iberty, detention and the right to counsel, as
fol | ows:

Article 23:
“Everyone shall be entitled to personal freedom

“No one may be deprived of liberty except in cases and by the
procedure specified by federal statute. Wosoever has been deprived of
liberty shall be imrediately informed in his/her own |anguage or a
| anguage that he/she understands, of the reasons therefore and shal
have the right to demand the authorities to inform his next of kin of
such deprivation of liberty. A person deprived of liberty nust be
i nformed thereof, while he/she is under no obligation to make any
statenents. A person deprived of |liberty shall have the right to a
def ence counsel of his/her own choosing. Any unlawful deprivation of
liberty shall be punishable.”

Article 24:

“A person for whomthere are grounds for suspicion that he has
comritted a crimnal offence may be detained and held in detention on
the basis of a decision of the conmpetent court of law, providing it is
i ndi spensabl e for the conduct of crimnal proceedings.”

“Awitten order with a statenent of grounds nust be served on a
person detai ned at the nonent of detention or not later than 24 hours
thereafter. The person detained nay | odge an appeal against this order,
whi ch nmust be decided upon by the court within 48 hours. The duration
of detention shall be kept within the shortest necessary period of tine.

“Detention ordered by a court of first instance shall be in force
not nore than three nonths as of the date of detention. A court of
hi gher instance nmay extend this period for another three nmonths. |If
until the expiry of these time |imts no indictnment has been filed, the
accused shall be released.”
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Article 29, paragraph 1:

“Every person shall be entitled to defence and to retain a defence
counsel to act on his behalf before the court or other body conducting
t he proceedings.”

13. The Law on Crim nal Procedure (1976) is applicable throughout

Yugosl avia. Article 10 of the Law contains the follow ng general provision:
“Any extortion of a confession or statenent from an accused person or any

ot her person involved in the proceedings shall be forbidden and punishable.”
The Law | ays down the follow ng stages of the crimnal procedure

(a) Pre-trial procedure (i) investigation and (ii) indictrment; and (b) main
procedure: (i) main hearing and (ii) action upon |egal renedies. Not every
crimnal case has to go through all these stages (e.g. |legal remedies may be
wai ved). The Law on Crim nal Procedure specifies the |Iegal course of the
entire crimnal proceedings and precludes torture or degradi ng puni shnent and
treatnent. On this occasion we draw attention to the provisions of the Law on
Crim nal Procedure referring to detention (arts. 190-200) and treatnent of
detai nees (arts. 201-205) which neets the standards of the Convention and
other international documents, primarily the Standard M nimum Rul es for the
Treat nent of Prisoners.

Det enti on

14. Articles 190 and 191 of the Law on Crim nal Procedure set out the basic
prerequi sites and conditions for ordering detention (detention may only be
ordered in keeping with the conditions precisely defined in this |aw).
Articles 192, 194, 195 and 196 specify which bodies are conpetent to order
detention (as a rule detention is ordered by the investigating nmagistrate in
charge, in close cooperation with |aw enforcenent bodies and the trial
chamber). Articles 193 and 200 regul ate the rights of persons deprived of
liberty (the right to a defence counsel and to assistance in retaining defence
counsel, keeping in detention for the shortest time possible, informng the
famly). Articles 198 and 199 regulate the expiry of detention (approval of
the investigating magi strate and public prosecutor; in the absence of such
approval the decision revoking the detention order is brought by the tria
chamber). Article 197 regulates the duration of detention (one nonth, on the
basis of a magistrate's order, which nay be extended for another two nonths on
the basis of a decision of the trial chanber; however, if the proceedings are
bei ng conducted for a crimnal offence punishable by a sentence of five years
of inprisonment or a nore severe sentence, detention may be extended for

anot her three nonths on the basis of a decision of the chanber of the
republican Suprene Court).

15. In practice, detention is not ordered frequently. For exanple, in the
five-year period from 1991 to 1995, persons accused of having conmtted one of
the 59 crimnal offences fromthe group of crimnal offences against the
freedonms and rights of individuals and the citizens (24 crimnal offences in
the Crim nal Code of Yugoslavia, 18 offences in the Crim nal Code of Serbia
and 17 offences in the Crim nal Code of Montenegro), detention for a total of
218 cases was ordered on the basis of crimnal charges. These crimna

of fences have been described, i.e. sone of them have been cited in

paragraphs 8-10 of this report. Persons accused of these offences were
ordered to be detained, as a rule, between 3 and 30 days, with detention
exceedi ng 30 days only in individual cases.



CAT/ C/ 16/ Add. 7
page 8

Treat nent of detai nees

16. Article 201, paragraph 1, states: “During detention, neither the
personality nor the dignity of an accused may be offended.” Article 202
stipulates an uninterrupted eight-hour resting period every 24 hours as wel

as the right of a detainee to be self-sustaining in food, to wear his/her own
clothes, to use his/her own bed-linen and to be supplied with newspapers and
books. Article 203 allows visits by fam |y menbers, doctors and ot her persons
to detainees, as well as correspondence, all supervised by an authority and/ or
person in charge of the investigation. Article 204 allows the possibility to
inflict disciplinary punishnents on detainees for violations of discipline,
and article 205 governs the manner in which the President of the court

exerci ses supervision over detainees.

| nvestigative activities

17. A search of an apartment and a person (arts. 206-210) shall be carried
out only if there is a probability of finding evidence of a crimnal offence;
on the basis of a valid warrant or a sunmons issued to the owner of an
apartnment or other persons living in it, or neighbours, to be present. An
apartnment may be searched in the presence of two adult citizens as w tnesses.
There is an obligation to carefully search an apartnment or a person. A police
of ficer may search an apartment even without a warrant if sonebody cries for
help, if that is indispensable in order to catch a perpetrator in the act, if
it is necessary to protect the safety of life or property. A police officer
may search a person even without a warrant in cases of taking himher to a
police station or an arrest, where there is reasonabl e suspicion that the
perpetrator possesses weapons or instruments for an attack, that he wll
conceal or destroy an object which can serve as evidence in crimna

proceedi ngs. After each search without a warrant, police officers have to
submt a special report.

18. Articles 211-215 cover tenmporary seizure of objects. Articles 216-217
cover procedure with respect to suspicious objects.

19. In the interrogation of an accused (arts. 218-224), the personality of
the accused shall be fully respected; the accused nust not be subjected to
coercion, threats or other simlar neans, nor to deception w th purpose of
obtai ning his statenment or confession. In the questioning of wtnesses

(arts. 225-237), there is an obligation to respond to a sunmons to testify,

but at the same tinme it nust be stated who is not obliged to testify. A
witness has the right not to answer to certain questions. The sunmpns nust be
served in an orderly fashion and w tnesses questioned correctly.

20. During the investigation (arts. 238-240), the reconstruction of events
nmust not be performed in a manner offensive to public order and norals or
dangerous for people's lives or health.

21. Articles 241-260 cover the giving of an expert opinion.
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I'1. | NTERNATI ONAL | NSTRUMENTS

22. Article 16 of the Yugoslav Constitution |ays down that: “The Federa
Republ i c of Yugoslavia shall fulfil in good faith the obligations contained in
international treaties to which it is a Contracting Party. Internationa
treaties ratified and pronulgated in conformty with the present Constitution
and generally accepted rules of international |aw shall be a constituent part
of the internal |egal order.” The Law on Ratification of Internationa
Treaties is adopted by the Federal Assenbly at the proposal of the Federa
Government, and the President of the Federal Republic of Yugoslavia issues
docunents on confirmed (ratified) international treaties. Duly ratified and
publ i shed international treaties are a constituent part of the internal |ega
order and as such can be i medi ately enforced.

23. Yugosl avia has ratified a | arge nunber of international treaties,
especially in the field of human rights. These include: Internationa
Covenant on Civil and Political Rights; International Covenant on Econoni c,
Social and Cultural Rights; International Convention on the Elimnation of All
Forms of Racial Discrimnation; International Convention on the Suppression
and Puni shment of the Crime of Apartheid; International Convention against
Apartheid in Sports; Convention on the Prevention and Punishnment of the Crine
of Genoci de; Convention on the Rights of the Child; Convention on the
Elimnation of Al Forms of Discrimnation against Winen; Convention on the
Political Rights of Wwnen; Convention against Torture and Other Cruel, |nhuman
or Degrading Treatnent or Punishnent; Slavery Convention; Supplenentary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Simlar to Slavery; Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of O hers; Convention
relating to the Status of Statel ess Persons; Convention relating to the Status
of Refugees and its Protocol.

I11. COWMPETENT AUTHORI Tl ES

Courts of | aw

24. Courts in Yugoslavia protect the freedons and rights of citizens, the
rights and interests laid down by law, constitutionality and legality. These
judicial functions are performed by the courts of general jurisdiction and by
speci ali zed courts.

25. The courts considering cases involving protection of human rights and
freedons are, as a rule, courts of general jurisdiction, nanely: nunicipal
courts in the Republic of Serbia and basic courts in the Republic of

Mont enegro and district courts in the Republic of Serbia, and higher-instance
courts in the Republic of Montenegro. There is a suprenme court in each of the
menber republics; the Federal Court is a judicial authority of the federa
State. When cases involve a crimnal offence against mlitary personnel and
certain crimnal offences comrmitted by mlitary personnel, they are tried
before mlitary courts. The Yugoslav |egal system enables everyone to take

| egal action before the Federal Constitutional Court in order to annul a

deci sion or prohibit an act violating the freedomor right guaranteed by the
Constitution.
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26. Muni ci pal, i.e. basic, courts, as first-instance courts, are conpetent
not only in civil, |abour relations and other cases, but also in crimna

cases, to try crimnal offences which, under the law, entail as a main
sentence a fine or inprisonment up to 10 years, unless the | aw envi sages a
district court, i.e. higher-instance court, as conpetent for such cases; to
try crimnal offences which fall within their conpetence according to a
special law, to conduct investigations, consider appeals against rulings of an
i nvesti gating judge and objections against indictments for crimnal offences
within their jurisdiction; to decide disputes involving indemification

agai nst persons unjustly convicted and arbitrarily arrested; to carry out
proceedings and to put forward proposals follow ng requests for the quashing
of verdicts and for the term nation of security neasures or for the

term nation of the | egal consequences of a sentence; and to adopt deci sions on
those matters when pronounci ng such a sentence or a neasure. In crimnal
proceedi ngs such courts sit in a three-nmenber panel, consisting of a judge and
two | ay-assessors, unless they try cases involving crimnal offences for which
the statutory sentence is one year in prison or a fine (such cases are tried
by a single judge). Investigation is entrusted to an investigating judge, and
only exceptionally to police forces (nostly upon orders of an investigating
judge), while appeals against a decision of the investigating judge are

deci ded upon by the three-nmenber panel.

27. District, i.e. higher-instance, courts are primarily courts of appeal

In special cases spelled out by the Iaw, these courts are also first-instance
courts, nanely when they try crimnal offences for which a statutorily defined
sentence is inprisonment for nore than 10 years or capital punishnment, as well
as crimnal offences which fall within their jurisdiction under the | aw, when
they conduct an investigation, consider appeals against a decision of an

i nvestigating judge, consider objections against indictnents for crimnal

of fences which fall within their jurisdiction; decide upon a request for the
gquashing of a verdict based on a court ruling and an appeal for the

term nation of security neasures or for the termi nation of the |ega
consequences of a sentence relating to the ban on acquiring certain rights, if
the verdict or the measure were pronounced by that court; carry out
proceedi ngs and deci de upon a request for extradition of convicted or indicted
per sons.

28. As the highest courts, which, by rule, act upon |egal renedies |odged
agai nst | ower-instance court decisions, there are supreme courts in the
Republic of Serbia and the Republic of Montenegro. 1In the majority of cases,
they serve as the last-instance courts for judicial proceedings, i.e. at the

I evel of the judicial authorities in the menber republics. A suprenme court

is, inter alia, conpetent to: decide on regular |egal renedies against

deci sions of district, i.e. higher-instance, courts; decide on extraordinary

| egal renedi es against valid decisions in statutorily defined cases; decide on
t hird-degree appeal s agai nst second-degree verdicts of the republican courts;
deci de on | egal renedi es agai nst decisions of the suprenme courts' Chamber. It
shoul d be pointed out in particular that a supreme court is conpetent to
decide in the first degree on requests for protection of the freedons and
rights laid down in the Constitution, if such freedons and rights are viol ated
by a final individual act, and there is no other judicial protection provided
for such cases.
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29. We wish to enphasize in particular that there may be three-degree
proceedi ngs only providing that a second-degree court pronounces capital

puni shment or a sentence of 20 years of inprisonnment or if it confirns a
verdict by a first-degree court pronouncing such a sentence. The proceedings
will also be three-degree proceedi ngs when a second-degree court nodifies a
verdict of a first-degree court acquitting the defendant, and pronounces its
own verdict convicting him

30. The Federal Court is a federal State's court, the jurisdiction of which
is laid down in Yugoslavia' s Constitution, the Federal Court Act and | aws on
judicial proceedings (crimnal proceedings and litigations). As regards the
jurisdiction of this court in the field of protection of human rights and
freedonms, this court decides on the use of an extraordinary |egal renedy

agai nst court decisions in the nmenber republics and decisions of mlitary
courts relating to the enforcenment of the federal |aw and on the legality of
final adm nistrative enactnents of the federal authorities.

31. In addition to courts of general jurisdiction, mlitary courts also have
a certain degree of jurisdiction in the protection of human rights and
freedoms. Mlitary courts in Yugoslavia are part of the judicial system they
apply the sane procedures and substantive regul ati ons which are applied by the
courts of general jurisdiction, nanely, they are not, as in nopst countries, a
separate system of courts before which special |legal acts are applied. These
courts exist in the country in tinme of both peace and war. Mlitary courts
are, inter alia, responsible for pronouncing judgenents for all crimnal

of fences commtted by mlitary persons; prisoners of war - for all offences
comritted by them as prisoners of war; civilians who serve as civil persons in
the Yugoslav Arny - for offences committed by themin their Iine of duty or in
connection with their |line of duty.

Adm ni strative authorities

32. Admi nistrative authorities are particular State authorities responsible
for issues covered by the Convention. Reference is made to the Federa

M nistry of Justice, which has the Human Ri ghts Sector and is responsible for
i ssues relating to the exercise of freedons and rights of individuals and
citizens established by the Constitution, including rights of national
mnorities; nonitoring and work intended to develop and pronmote the | ega
systemin the field of human rights; adm nistrative supervision over the

i npl enentati on of federal |aws and other federal regulations in the field of
exercise and protection of human rights; nmonitoring of the situation in the
fields of the freedons and rights of specific population categories;
nonitoring of the inplenentation of the adopted international acts and
documents in the field of freedons and rights, including national mnority
rights, and preparation of related reports; as well as other affairs within
the scope of work of the Federal Mnistry of Justice in the field of human
rights. Wthin this overall scope of activity, the Federal Mnistry for
Foreign Affairs, the Federal Mnistry for Internal Affairs and the Mnistries
of Justice and Police of the two republics have correspondi ng conpetencies
over the issues covered by the Convention.
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Parlianmentary bodies

33. The Federal Assenbly has a permanent conmittee for the exercise of
freedoms, rights and duties of individuals and citizens which,inter alia,
monitors the inplementation and protection of freedonms, rights and duties
established by the Constitution, |aws, other regul ations and genera
enactnments; nonitors the inplenmentation of obligations assuned by Yugosl avi a
by the signature and ratification of international acts on human rights and
freedonms; gives opinions and proposals for nore conplete and efficient

i npl ement ati on and protection of the established freedonms and rights of man
and citizen

34. Al so, the Federal Assenbly and the republican assenblies have permanent
parliamentary conm ttees for representations and proposals of citizens. These
comm ttees consist of representatives of the parlianmentary political parties.
Their main responsibility is to look into citizens' representations,
petitions, proposals and conplaints and to propose to the conpetent assenbly
chanmber and ot her conpetent authorities the measures for resolving the
respective issues. Thus, for exanple, the Conmttee for Representations

and Proposals of the Federal Assenbly received in 1996 a total of

1,400 representati ons addressed to the highest authorities of Yugoslavia.
Under article 44 of the Constitution, a citizen is entitled to publicly
criticize the work of State and other authorities and organi zati ons and
officials, to subnmit to themrepresentations, petitions and proposals and to
receive an answer upon request. O the 1,400 citizen representations in 1996,
928 were submitted for the first time, 272 were resubmtted representations
and 200 citizens were received directly and submitted their representations
verbally.

35. Consi dering that the |argest nunber of representations was subm tted by
citizens who had addressed the federal authorities for the first tine it is
noteworthy that 528 of them were addressed to the President of Yugoslavia, 379
were submitted to the Federal Assenbly and 21 to the Federal Government.

36. Anal ysing the contents of these representations, the |argest

number (297) concerned problenms of a property/legal nature or adm nistrative
and | egi sl ative problens, while the nunber of representations in the fields of
soci o-econom ¢ and socio-political relations was sonmewhat |ower and

totall ed 263

V. COURT AND POLI CE PROCEDURES

37. The police in Yugoslavia act on the basis of |aw and | egal enactnents
which, inter alia, establish the ternms and conditions for the use of coercion,
as well as the use of other powers in the line of duty. The said regulations
al so include provisions which sanction all neasures, actions and acts which
woul d be contrary to the provision of the Convention. |If a police officer
acts contrary to the said regulations, disciplinary and ot her neasures are
taken, including term nation of enploynment, but crimnal charges can al so be
brought. The follow ng table shows the nunber of conplaints brought for
specific crimnal offences in 1991-1996.
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O fence Conpl ai nts I ndi ct ments Sent ences
I1legal arrest 489 174 108
Extortion of statenent 197 64 23
Abuse in the line of duty 1 527 468 234

38. Thus, for exanple, in the 1993-1996 period, the Mnistry of Interna
Affairs of the Republic of Serbia brought 9 crimnal charges against 12

aut hori zed officers, based on reasonabl e suspicion that they commtted 10
crim nal offences of abuse in the line of duty, one crimnal offence of rape
and i ndecent assault by abusing their official position and one crim nal

of fence of illegal arrest. CQut of this nunber, three crimnal charges were
brought in 1993 agai nst four police officers, four crimnal charges were
brought agai nst the same nunber in 1994, and one in 1995 and 1996 each,
against two police officers. Crimnal charges were al so brought against 11
uni formed workers and one crimnal police inspector

39. Most cases concern irregular use or overstepping of powers relating to
the use of coercion - physical force or rubber stick, rather than acts with
el ements of torture. In four cases, coercion was used in official prem ses

during the interviews. O the total nunber of reported persons, seven were
convicted in crimnal proceedings. All the officers of the Mnistry of
Internal Affairs of Serbia who were found guilty were sentenced to serve tine
in prison.

40. In addition to the crimnal charges, disciplinary procedures were al so
undertaken agai nst 10 reported officers. In two cases, enployment was

term nated, three were fined, one was relocated to another job, one was

rel eased fromdisciplinary responsibility. All officers who underwent

di sci plinary proceedi ngs were suspended fromthis Mnistry before the end of
the proceedings. Two officers term nated enpl oynent by agreenent.

41. In addition to the | egal measures takenex officio by the Mnistry of
Internal Affairs of the Republic of Serbia, the injured parties brought
crimnal charges directly to the conpetent public prosecutor's offices.
Citizens brought 230 crimnal charges against 300 authorized officers of this
M nistry, in nost cases for the crimnal offences of abuse in the line of duty
(280), extorted testinonies (44) and illegal arrest (15). Alnpst all cases
wer e based on unfounded reports and conplaints of citizens under crimna
prosecution. The conpetent public attorney offices were duly infornmed about
the proceedi ngs undertaken and in npst cases rejected the charges as

unf ounded.

42. On the grounds of abuse and oversteppi ng of powers in the use of
coercion, the Mnistry of Internal Affairs of the Republic of Mntenegro
pronounced neasures of term nation of enployment as follows: 4 term nations
in 1993; 15 in 1994; 18 in 1995 and 7 in 1996. In the 1993-1996 period, the
M nistry brought five crimnal charges against its enployees for extortion of
testi noni es.



CAT/ C/ 16/ Add. 7

page 14

V. | NFORMATI ON ON ARTI CLES 2-16 OF THE CONVENTI ON
Article 2
43. The provisions of article 2 of the Convention have been basically

i mpl emented and consistently carried out in the |egal system of Yugoslavia.
Constitutional and | egal provisions quoted in this report, as well as action
taken by the conpetent authorities as described in this report, clearly show
the nmeasures taken for the purposes of protection against torture and/or

degr adi ng puni shment and treatnent.

Article 3

44. The Constitution of Yugoslavia as well as the relevant regul ations
contain provisions relating to the expul sion and extradition of Yugoslav
citizens and aliens. W quote the follow ng constitutional and | ega
arrangenents:

Article 17, paragraph 3 of the Constitution of Yugoslavia:

“A Yugoslav citizen may not be deprived of his citizenship
deported fromthe country or extradited to another State.”

Article 66 of the Constitution of Yugoslavia:

“Aliens in the Federal Republic of Yugoslavia shall enjoy the
freedoms and the rights and duties laid down in the Constitution,
federal law and international treaties.

“An alien may be extradited to another State only in cases
provi ded for under international treaties which are binding on the
Federal Republic of Yugoslavia.

“The right of asylum shall be guaranteed to foreign citizens and
statel ess persons who are being persecuted for their advocacy of
denocratic views or for participation in nmovenents for social or
national |iberation, for the freedomand for the rights of the human
personality, or for scientific or artistic freedom?”

Article 70 paragraphs 1 and 2, of the Crimnal Law of Yugoslavia:

“A court may pronounce expulsion fromthe territory of the Federa
Republic of Yugoslavia to an alien for a period ranging from1l to 10
years or for ever.

“lIn assessing whether to pronounce the neasure nmentioned in
paragraph 1 of this article the court shall take into account the
notives behind the crimnal offence, the manner of its conmm ssion and
ot her circunmstances pointing to the undesirability of the alien's
further stay in the Federal Republic of Yugoslavia.
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“The agenci es of governnent adm nistration, in particular the
court, the agencies of the police and the Federal Mnistry for Foreign
Affairs, shall have jurisdiction in connection with the provisions of
this article of the Convention.”

Article 4

45. In addition to the already quoted constitutional provisions, in
particular those set out in articles 22 and 25 of the Constitution, as well as
| egal arrangenments, in particular those of articles 189, 190 and 191 of the
Crim nal Law of Yugoslavia and article 10 of the Law on Crim nal Procedure, we
here wish to also point to the follow ng provisions of the Law on Cri m nal
Procedure:

Article 218, items 7 and 8:

“lInvestigations shall be conducted in such a manner as to fully
respect the personality of the defendant.

“The use of force, threats or simlar means with a viewto
obtai ning a statenent or a confession fromthe defendant shall be
prohi bited.”

Article 259, paragraph 3:

“Medi cal interventions or the giving to the defendant or a w tness

medi canents so as to affect their will in making statenments shall not be
al | owed.”
46. Internal regulations contain further elaboration of the Principles of

Medi cal Ethics relevant to the Role of Health Personnel, particularly
Physicians, in the Protection of Prisoners and Detai nees agai nst Torture and
O her Cruel, I nhuman or Degrading Treatnment or Punishment.

47. The crimnal |egislation of Yugoslavia sanctions as puni shabl e any
ai ding and abetting of crimnal offences that are the subject of this report.

Article 5

48. The basic principles of the validity of the Yugoslav crimna
| egislation are regulated by article 104 of the Crimnal Law of Yugoslavia:

“The Yugoslav crimnal |egislation shall be valid for anyone who
commits a crinme in the territory of the Federal Republic of Yugoslavia.
The Yugoslav crimnal |egislation shall also be valid for anyone who
comrits a crimnal offence on a domestic shipping vessel, regardl ess of
where the vessel was at the time of the conm ssion of such an offence.
The Yugoslav crimnal |egislation shall also be valid for anyone who
commits a crimnal offence in a donestic civilian aircraft while in
flight or a mlitary aircraft regardl ess of where the aircraft was at
the time of its comm ssion.”
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49. Apart fromthis, the crimnal |egislation of Yugoslavia shall also be
valid for anyone who conmits abroad a crimnal offence falling within the
group of crimnal offences against the constitutional order and security of

t he Federal Republic of Yugoslavia. The crimnal |egislation of Yugoslavia is
i kewi se applicable to citizens of the Federal Republic of Yugoslavia when
they conmt any other criminal offence abroad, except those fromthe group of
crimnal offences against the constitutional order and security of the Federa
Republic of Yugoslavia, if found in the territory of the Federal Republic of
Yugosl avia or extradited to it.

50. The crimnal |egislation of Yugoslavia shall further be applicable to
any alien who commits a crimnal offence affecting the Federal Republic of
Yugosl avia or any of its citizens outside the territory of Yugoslavia even
when the offences concerned do not fall into the group of crimnal offences
agai nst the constitutional order and security of the Federal Republic of
Yugosl avi a, and when such a person is found in the territory of the Federa
Republic of Yugoslavia or extradited to it.

Article 6

51. Wth regard to this article of the Convention, apart fromthe provisions
of the Law on Criminal Procedure relating to: a conplaint about a crimna

of fence (arts. 148-181), neasures to ensure the defendant's presence

(arts. 182-205) and investigative activities (arts. 206/260), which have

al ready been discussed at length in this report, we point here in particular
to articles 522 and 523 of the Law on Crim nal Procedure. According to the
provi sions of these two articles, if a crimnal offence is commtted in the
territory of Yugoslavia by an alien with residence in a foreign country, then
all crimnal docunents may be ceded to that State for the purpose of crimna
prosecution and trial, if that State has nothing against it. The decision to
cede the docunents shall be taken by the public prosecutor prior to opening
the investigation or by the investigating judge in the course of

i nvestigation, or by the court chanber prior to the opening of the main
hearing. To cede the docunments may be allowed in respect of crimnal offences

puni shabl e by up to 10 years in prison and in respect of traffic offences. |If
the injured party is a Yugoslav citizen, the ceding of docunents shall not be

all owed if he expresses hinself against it. |If the defendant is detained, the
State involved shall be requested to informw thin 15 days whether it intends

to prosecute or not. In practice, this nost often applies to traffic

of f ences.

52. A foreign country may |ikew se request that Yugoslavia prosecute a

Yugosl av citizen or person residing in Yugoslavia and in doing so address the
rel evant docunments to the conpetent public prosecutor in whose territory the
said person is residing

Article 7

53. We have nentioned on a nunber of occasions in this report the main
constitutional and |egal provisions governing the equality of all before the
law and the applicability of the Yugoslav crimnal legislation to all who have
committed a crimnal offence in the territory of the Federal Republic of

Yugosl avia. Apart fromthe earlier quoted constitutional arrangenents
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(art. 17, para. 3 and art. 66, paras. 1 and 2 of the Constitution), an
important principle in the field of extradition is that the extradition of

def endants or of convicts is requested and effected pursuant to the provisions
of the Law on Crimnal Procedure, unless otherw se regulated by internationa
treaties.

54. The issue of extradition of defendants and convicts is regulated by the
Law on Crim nal Procedure (arts. 524-540). The main extradition requirenents
are the following: that the person whose extradition is requested is not a
citizen of Yugoslavia;, that the offence for which extradition is requested was
not conmitted in the territory of Yugoslavia, against it or against any of its
citizens; that the offence for which extradition is requested is a crim nal

of fence both under domestic |aw and under the |aw of the State in which it was
comm tted; that under the donmestic law the crimnal prosecution has not fallen
under the statute of limtations or that the execution of the punishnment has
not fallen under the statute of limtations before the alien was detained or

t he defendant interrogated; that the alien whose extradition is requested has
not already been sentenced for the sanme offence by a domestic court or that a
domestic court has not acquitted himfor the sane offence in a legally binding
deci sion or that no crimnal proceedings have been instituted against the
alien on account of the sane offence conmm tted agai nst Yugoslavia; that the

| egal identity of the person whose extradition is requested has been
established and that there is a sufficient body of evidence to serve as the
grounds for the assunption that the alien whose extradition is being requested
has conmtted a particular crimnal offence or that there is a binding court
deci sion in that connection.

55. The procedure for the extradition of accused or convicted aliens is
instituted at the request of a foreign State. The request should be
appropriately docunented and subnitted through diplomatic channels.
Extradition of an alien is prohibited if the alien enjoys the right of asylum
in Yugoslavia and/or if he is held responsible for political or mlitary
crimnal offences (article 533, item2, of the Law on Crim nal Procedure).

Article 8

56. Extradition (as per articles 524-540 of the Law on Crim nal Procedure)
is effected under the provisions of that |aw unless otherw se stipulated by an
international treaty. 1In Yugoslavia bilateral agreenents on extradition
signed with the followi ng countries, are in force: Albania, Algeria,

Austria, Belgium Bulgaria, Cyprus, Czech Republic, Denmark, France, Cermany,
Greece, Hungary, Iraq, Italy, Mngolia, Netherlands, Poland, Romani a,

Russi an Federation, Slovakia, Spain, Switzerland, Turkey, Ukraine,

Uni ted Kingdom of Great Britain and Northern Ireland, United States

of Aneri ca.

Article 9

57. Provi sion of international crimnal-legal assistance is regulated by the
Law on Crim nal Procedure (arts. 517-523) and is carried out pursuant to the
provi sions of this Law, unless otherw se stipulated by an internationa

treaty. In Yugoslavia bilateral agreenents regulating the provision of |ega
assistance in crimnal matters are in force with the follow ng countries:

Al bania, Algeria, Austria, Belgium Bulgaria, Cyprus, Czech Republic, France,
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Germany, Greece, Hungary, lraq, Italy, Mongolia, Netherlands, Poland, Romania,
Russi an Federation, Slovakia, Spain, Switzerland, Turkey, Ukraine,

Uni ted Kingdom of Great Britain and Northern Ireland, United States of

Areri ca.

Article 10
58. In addition to pointing continually to the constitutional and | ega
provi sions banning torture and ill-treatnent or degrading treatnent and

puni shnment, the conpetent authorities conduct frequent checks and anal yse the
behavi our of the nmenbers of the police and the army, nedical personnel, as
wel | as the persons discharging public functions or those who are in contact
wi th detainees or prisoners. For exanple, the personnel of the Mnistry of
the Interior of the Republic of Serbia is acquainted with and infornmed about

the ban on ill-treatnment or behaviour involving certain elenents of torture in
two ways: by means of professional education, training and additional
training and by means of everyday work and treatnent. In the course of

education at the secondary and post-secondary schools for internal affairs and
at the Police Acadeny, at sem nars and courses, particular attention is paid
to professional training aimed at correct and | egal treatnent, especially in
the case of the use of coercive neasures and certain other powers. In
addition, all enployees of this Mnistry, as part of their conpul sory

prof essi onal education, receive additional training in correct and | egal
treatment and use of powers. The enployees of this Mnistry are acquai nted
with all abuses upon the conpletion of the relevant disciplinary or crimnal
procedures for the sake of prevention and control of such practices. Further
to this, when allocating tasks, chief officers keep giving the necessary
instructions on a daily basis.

59. We take this opportunity to point as well to the republican | aws and
by-laws regul ating the conduct of officials towards detai nees. Nanely,
officials enmpowered to use coercive nmeans may only do so under precisely
prescribed conditions. Such officials nmust take an appropriate professiona
exam and are checked constantly and directly in relation to their know edge
regardi ng the use of these powers. Apart fromindividual and rather rare
cases of overstepping of these powers in the use of coercive neans, as is al so
the case with police officers, there have not been any cases of torture and/or
ill-treatment, or degrading treatnment and puni shnent of detai nees.

Article 11

60. The practices relating to interrogations have al ready been dealt with in
this report and we shall therefore discuss here the |legal framework for the
keeping and treatnment of arrested, detained or incarcerated persons, as wel

as the practical arrangenents.

61. The rel evant republican |laws regul ating the execution of crim nal
sanctions |lay down the right of convicted, detained and the crimnally

puni shed persons to receive humane treatnent and be treated in a manner which
ensures respect for their personality and dignity and maintains their physical
and mental health. The convict is treated in a manner which is in harnony
with his personality to the maxi num possi bl e extent while due account is given
to the achi eved degree of his re-education and resocialization. Attenpts are
made to develop a feeling of personal responsibility in the convict and to
encourage himto re-educate hinself.
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62. The accommodati on of convicts is in conpliance with hygienic

requi renents and the prem ses are heated. Each convict has at |east 8 mof
space in the prem ses where they are acconmpdated. Medical check-ups are a
regul ar practice as well as checks of food and water.

Article 12

63. All basic rules of conduct of the conmpetent authorities in terms of
their obligation to open an urgent and inpartial investigation as well as to
carry out investigating practices are regulated in the Law on Crim nal
Procedure (arts. 206-260), as has already been explained in this report.

Article 13

64. The right of appeal is a constitutional right. The Constitution

stipul ates that everyone shall be guaranteed the right of appeal or any other
| egal renmedy agai nst a decision concerning his rights or his |legal interests.
The use of appeal as a legal renedy in crimnal affairs is regulated in the
Law on Crim nal Procedure (arts. 359-399).

65. The basic principles the court follows in connection with an appeal are
as follows: an appeal is as a rule made against a first-instance judgenent
(other possibilities include an appeal against a ruling, against a

second-i nstance judgenent as well to the Federal Court); an appeal is to be
submitted by an authorized person as a rule within 15 days fromthe day of the
comruni cation of the judgenent; a duly nmade appeal postpones the execution of
a judgenent; an appeal nmust contain an el aborated basis for the refutation of
the judgement (relevant violations of the provisions of the Crimnal Procedure
Code, a violation of the Crimnal Code, incorrect or inconplete facts); when
acting upon an appeal, the court faces the banreformatio in pejus.

66. Wth regard to the protection of the right to submt an appeal, we wi sh
to point first of all to the general commitment set out in the Constitution to
the effect that the freedons and rights recogni zed and guaranteed by the
Constitution, including the right of appeal, enjoy court protection. The
conpetent authorities, the police in particular, are also obliged to provide
physical protection to citizens, especially in cases when they establish that
persons who have submitted an appeal or nade a statement have been subjected
to threats, intimdation and the Iike.

Article 14

67. Article 27, paragraph 4, of the Constitution stipulates the follow ng:
“A wrongfully convicted or wongfully detained person shall be entitled to
rehabilitation and to conpensation for damages fromthe State, and to other
rights as envisaged by federal |aw.”

68. The Constitution further stipulates in article 123 the foll ow ng:

“Everyone shall be entitled to conpensation for danmages sustai ned
as a result of unlawful or inproper actions of an official of a State
agency or organi zati on which exercises public powers, in conformty wth
the | aw.
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“The State shall be obliged to pay conpensation for damages.
“The injured party shall have the right, in accordance with the
|l aw, to demand conpensation directly fromthe individual responsible for
t he damage.”
69. In addition to the above constitutional provisions, one of the chief

principles of the Law on Crim nal Procedure is that whoever has been
wrongfully convicted of a crimnal offence or wongfully detained shall be
entitled to rehabilitation, to conpensation for damages and to other rights
spelled out by law. This principle is reflected in the provisions of the Law
on Crimnal Procedure (arts. 541-549) which |lay down unequivocally that a
person is entitled to conpensation for damages on account of any m stake or
illegal work of State agencies. |In such cases the provisions of the Law on
Crimnal Procedure (art. 546) and the Crim nal Code of Yugoslavia (art. 91)
further envisage the right to rehabilitation as well

Article 15

70. We take this opportunity to point once nore to the provisions of

article 25, paragraph 2 of the Constitution and article 190 of the Crim nal
Code which were referred to earlier in this report. A ban on the extortion of
statenents fromthe defendant, w tnesses, expert w tnesses and others as wel
as a ban on the use of such evidence is also envisaged by republican | aws
(article 65 of the Crimnal Law of Serbia and article 47 of the Crimnal Law
of Montenegro). The sanme subject is covered by the Law on Crim nal Procedure
(inart. 218, item8) which has already been cited in this report.

71. Any extorted statenent may be used, in accordance with the genera
princi ples of Yugoslav crimnal |egislation, only as the basis for the |aying
of charges by anyone from whom a statenent has been extorted and who nay on
that basis sue the official who has extorted the statenent.

Article 16
72. Any adoption of regulations, docunments or general or individua
enactnments introducing cruel, inhuman or degrading treatnment or punishnent

shall be in contravention not only of the Constitution and the |aw but of the
overall nature and spirit of the Yugoslav |egislature and the | egal system as
a whole. This cannot happen even by means of a “play on words” whereby the
existing terns would be replaced by certain other words. |In any case, the
existing crimnal |egislation of Yugoslavia never makes any nention of the
term“torture”, regulating and | aying down i nstead protection against torture

and ill-treatnment, i.e. degrading treatnment and puni shnent.

73. The I ong practice of all competent agencies in Yugoslavia (the courts,
agenci es of governnment adm nistration, the police) shows that there has not

been any ill-treatment, i.e. acts involving certain elenments of torture, but

that there have only been individual cases of overstepping of powers and that
in such cases appropriate |egal and sub-legal neasures have been undertaken by
the said agenci es.



