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. I NTRODUCTI ON

1. At its 2nd neeting, on 16 June 1998, the Committee of the Wol e decided

to refer to the Working Group on Procedural Matters, under the chairmanship of
Silvia Fernandez de Gurnmendi (Argentina), the following articles of parts 5, 6
and 8:

Part 5. I nvestigation and Prosecution
Article 54. I nvestigation of alleged crines
[Article 55]. Information on national investigations or proceedi ngs

[Article 56]. Deferral of an investigation by the Prosecutor
[Article 57]. Functions of the Pre-Trial Chanmber in relation with
i nvesti gation

Article 58. Comrencement of prosecution
Article 59. Arrest
Article 60. Pre-trial detention or release
Article 61. Notification of the indictnment
Part 6. The Tri al
Article 62. Pl ace of trial
Article 63. Trial in presence of the accused
Article 64. Functi ons and powers of the Trial Chanber
Article 65. Proceedi ngs on an adm ssion of guilt
Article 66. Presumpti on of innocence
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Article 67. Ri ghts of the accused
Article 68. Protection of the [accused], victinms and w tnesses [and
their participation in the proceedi ngs]
Article 69. Evi dence
Article 70. O fences or acts against the integrity of the Court
[Article 71]. Sensitive national security information
Article 72. Quorum and j udgenent
[Article 73]. Reparations to victins
Article 74. Sent enci ng
Part 8. Appeal and Revi ew
Article 80. Appeal agai nst judgement or sentence
Article 81. Appeal against interlocutory decision
Article 82. Proceedi ngs on appea
Article 83. Revi si on of conviction or sentence

[Article 84]. Conpensation to a suspect/accused/ convicted person
2. The Working Group on Procedural Mtters held eight neetings to consider
these articles, from19 to 24 June 1998. The Wrking G oup herewith transmts
to the Conmittee of the Whole the following articles for its consideration:
article 54, paragraph 1 (a) and (b), paragraph 3 (a) and (b), paragraph 4;
article 54 bis, paragraph 2; article 54ter, paragraph 1, paragraph 2 (a), (b)
and (d), paragraph 3; article 58, paragraphs 1 to 4; article 59, paragraphs 1,
2, 4 and 5; article 60, paragraphs 1 to 5; article 61, paragraphs 2, 4 to 6
and 8.

3. The remaining articles will be transmitted at a |ater stage
I'l. TEXT OF DRAFT ARTI CLES
Part 5. Investigation and Prosecution
Article 54

Initiation of an investigation

1. The Prosecutor shall initiate an investigation upon ...,?! unless
he or she determ nes there is no reasonable basis to proceed under this
Statute. In deciding whether to invite an investigation, the Prosecutor
shall consider if:

The Working Group will return to this provision after the resolution of
i ssues relating to the trigger mechani sm
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(a) The information available to the Prosecutor provides a
reasonabl e basis to believe that a crime within the jurisdiction of the
Court has been or is being commtted;

(b) The case is or would be adm ssible under Article 15; and

(c) pendi ng

(d) pendi ng ?

2. pendi ng
3. If, upon investigation, the Prosecutor concludes that there is not

a sufficient basis for a prosecution because:
(a) There is not a sufficient legal or factual basis to seek a
warrant or sunmons under article 58;
(b) The case is inadm ssible under article 15; or
(c) pendi ng
Fi nal part of paragraph 3: pending
Article 54 bis

Duti es and powers of the Prosecutor with
respect to investigations

Paragraph 1: pending
Paragraph 1 bis: pending

2. The Prosecutor shall

(a) In order to establish the truth, extend the investigation to
cover all facts and evidence relevant to an assessnment of whether there
is crimnal responsibility under this Statute, and, in doing so,
i nvestigate equally incrimnating and exonerating circunstances;

(b) Take appropriate neasures to ensure the effective
i nvestigation and prosecution of crimes within the jurisdiction of the
Court, and in doing so, shall respect the interests and persona
ci rcunmstances of victins and w tnesses, including age, gender and
health, and take into account the nature of the crime, in particular,
but not |limted to, where it involves sexual or gender violence or
vi ol ence agai nst children; and

(c) Fully respect the rights of persons arising under this
Statute and the Rules of Procedure and Evi dence.

The Working Group will return to this provision after the resolution of
i ssues relating to the trigger mechani sm
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Article 54 ter

Ri ghts of suspects and other persons
during an investiogation

1. A person in respect of whomthere are grounds to believe that he
or she has commtted a crinme within the jurisdiction of the Court and
who is about to be questioned either by the Prosecutor, or by nationa
authorities pursuant to a request made under Part 9, shall have the
rights set out in paragraph 2 and shall be infornmed of those rights
prior to being questioned.

2. The rights referred to in paragraph 1 are:

(a) Prior to being questioned, to be infornmed that there are
grounds to believe that he or she has commtted a crime within the
jurisdiction of the Court;

(b) To remain silent, without such silence being a consideration
in the determ nation of guilt or innocence;

(c) pendi ng

(d) To be questioned in the presence of counsel unless the
person has voluntarily waived his or her right to counsel
Proposed new paragraphs (e), (f) and (g): pendinag.

3. In respect of an investigation under this Statute, a person

(a) Shall not be conpelled to incrimnate hinself or herself or
to confess guilt;

(b) Shall not be subjected to any form of coercion, duress or
threat, to torture, or to any formof cruel, inhuman or degrading
treatment or punishment; and

(c) Shall, if questioned in a |anguage other than a | anguage the
person fully understands and speaks, have, free of any cost, the
assi stance of a conpetent interpreter and such translations as are
necessary to neet the requirenents of fairness.

Article 57

Functions of the Pre-Trial Chanber in relation
with investigation

Paragraph 1: pending
Par agraph 2: pending
Par agraph 3: pending
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Article 58

| ssuance by the Pre-Trial Chanber of an
arrest warrant or a sunmmpbns to appear

1. At any tinme after an investigation has been initiated, the
Pre-Trial Chanmber shall, on the application of the Prosecutor, issue a
warrant for the arrest of a person if satisfied that:

(a) There are reasonabl e grounds to believe that the person has
comritted a crinme within the jurisdiction of the Court; and

(b) It appears that the arrest of the person is necessary to
ensure the person's appearance at trial, to ensure that the person does
not obstruct or endanger the investigation or the court proceedings, or
where applicable to prevent the person fromcontinuing with the
comm ssion of that crinme or a related crine being conmtted which is
within the jurisdiction of the Court and arises out of the sane
ci rcunmst ances
2. The application shall specify:

(a) The name of the person or persons, and any other rel evant
identifying information;

(b) The specific crinmes within the jurisdiction of the Court
whi ch the person is alleged to have conmtted;

(c) A conci se statenment of the facts which are alleged to
constitute those crines;

(d) A summary of the evidence and any other information which
formreasonabl e grounds to believe that the person conmitted those
crinmes; and

(e) The reason why the Prosecutor believes the arrest of the
person i s necessary.

3. The Pre-Trial Chanmber shall exam ne the application and the

evi dence or other information submtted by the Prosecutor and, if
satisfied that there are reasonable grounds to believe that the person
nanmed conmitted the crines alleged and that the arrest of the person
appears necessary, shall issue a warrant for the arrest of the person.
The warrant of arrest shall identify the person to be arrested and the
crimes for which the person's arrest is sought, and shall contain a
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conci se statenent of the facts which are alleged to constitute those
crimes. The warrant of arrest shall remain in effect until otherw se
ordered by the Court.

4, Based on the arrest warrant, the Court may request the provisiona
arrest, or the arrest and [surrender] [extradition] of the person under
pPart 9. 3
5. Pendi ng. *
6. Pendi ng.
Article 59

Arrest proceedings in the custodial State
1. A State Party which has received a request for provisional arrest
or for arrest and [surrender] [extradition] shall inmediately take steps
to arrest the suspect in accordance with its laws and the provisions of
Part 9.
2. A person arrested shall be brought pronmptly before a conpetent

judicial authority in the custodial State who shall determne, in
accordance with the |aw of that State, that the warrant applies to that
person, that the person has been arrested in accordance with the proper
process, and that the person's rights have been respected.

3. Pendi ng.
4, del et ed
5. Once ordered to be [surrendered] [extradited] by the custodi al

State, the person shall be delivered to the Court as soon as possible.
Article 60
Initial proceedings before the Court

1. Upon the [surrender][extradition] of the person to the Court, or
the person's appearance before the Court voluntarily or pursuant to a
sumons, the Pre-Trial Chanber shall satisfy itself that the person has
been i nformed of the crines he or she is alleged to have comm tted, and
of his or her rights under the Statute, including the right to apply for
interimrel ease pending trial

3The Working Group draws the attention of the Drafting Conmittee to the
need to consider the terns that appear in square brackets in various
provi sions contained in Part 5 in the light of Part 9.

“The Working Group deferred consideration of this paragraph pending the
consi deration of Part 9.
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2. A person subject to a warrant of arrest may apply for interim
rel ease pending trial. |If the Pre-Trial Chanmber is satisfied that the

conditions set forth in article 58, paragraph 1, are present, the person
shall be detained. Oherwise the Pre-Trial Chanber shall rel ease the
person, with or w thout conditions.

3. The Pre-Trial Chamber shall periodically review® its ruling on

the rel ease or detention of the person, and may do so at any tinme on the
request of the Prosecutor or the accused. Upon such review, it my
modify its ruling as to detention, rel ease or conditions of release, if
it is satisfied that changed circunstances so require

4, The Pre-Trial Chanmber shall ensure that a person is not detained
for an unreasonable period?® prior to trial due to unexcusable del ay by
the Prosecutor. |If such delay has occurred, the Court shall consider
rel easing the person, with or without conditions.
5. If necessary, the Pre-Trial Chanber may issue a warrant of arrest
to secure the presence of an accused who has been rel eased.

Article 61

Confirmation of the charges before trial

Paragraph 1: pending
2. A reasonable tine 7 before the hearing, the person shall be

provided with a copy of the charges on which the Prosecutor intends to
seek trial, and be infornmed of the evidence on which the Prosecutor
intends to rely at the hearing. The Pre-Trial Chanber may make orders
regardi ng the disclosure of information for purposes of the hearing as
may be appropriate under the Statute and the Rul es.

Par agraph 3: pending

4, At the hearing, the Prosecutor shall have the burden of

presenting, for each charge on which he seeks trial, sufficient evidence
to establish substantial grounds to believe that the person conmtted

Rul es

Rul es

Rul es

The Working Group noted that this time period should be addressed in the
of Procedure and Evi dence

5The Working Group noted that this time period should be addressed in the
of Procedure and Evi dence

The Working Group noted that this time period should be addressed in the
of Procedure and Evi dence
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the crine charged. The Prosecutor may rely on docunmentary or sunmary
evi dence and need not call the wi tnesses expected to testify at the
trial.

5. At the hearing, the accused person may object to the proposed
charges, challenge the evidence presented by the Prosecutor and present
evi dence on his or her own behal f.

6. The Pre-Trial Chanber shall determ ne whether, considering the
presentations by both the Prosecutor and the accused, there is
sufficient evidence to establish substantial grounds to believe that
the person committed each of the crines charged. Based on its

determ nations, the Pre-Trial Chanber may:

(a) Confirm those proposed charges as to which it has determ ned
there is sufficient evidence, and conmit the person to a Trial Chanber
for trial on the charges as confirned;

(b) Refuse to confirmthose proposed charges as to which it has
determ ned there is insufficient evidence;

(c) Adj ourn the hearing and request the Prosecutor to consider:

(i) Providing further evidence or conduct further
i nvestigation with respect to a particular charge; or
(ii) Anmending a proposed charge because the evidence
subm tted appears to establish a different crine within
the jurisdiction of the Court.
Paragraph 7: pending
8. A previously issued warrant shall cease to have effect with
respect to any charges which have not been confirmed by the Pre-Tria
Chamber or which have been withdrawn by the Prosecutor



