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Translated from French
ADM NI STRATI VE TRI BUNAL
Judgenent No. 859
Case No. 956: CARROLL Agai nst: The Secretary-Cenera

of the International
Civil Aviation
Organi zati on

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS

Composed of M. Hubert Thierry, President; M. Samar Sen, Vice-President;
M. Julio Barboza

VWereas, at the request of Jane-Marie Carroll, a staff nmenber of the
International Civil Aviation Oganization (hereinafter referred to as | CAO, the
President of the Tribunal, with the agreenent of the respondent, extended to
31 July and 31 October 1996 and to 27 February 1997 the tine-limt for the
filing of an application with the Tribunal

Whereas, on 10 Decenber 1996, the applicant filed an application in which

she made, inter alia, the followi ng requests to the Tribunal

"That part of the Flenmm ng principle which has been illegally nodified
by the ICSC (International Civil Service Comr ssion) in 1992 wherein the
| anguage now provi des for General Service salaries to be based on "anbngst
the best prevailing conditions of enploynment in the locality' instead of
“the best' be declared null and void;

"I'n consideration that the 1992 net hodol ogy for determ nation of
“anongst the best prevailing conditions of enploynent in the locality' was
flawed in that it failed to include other basic items such as “retirenent
and health i nsurance schenes' although these had been indicated by the | CSC
as necessary elenments, that appropriate instructions be given to
refornul ate the nmethodol ogy to include these itens and the results of the
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1993 Montreal survey be set aside;

"That no further salary surveys be pernitted, whether in headquarters
or field duty stations, until the above indicated errors have been
corrected;

"That the new | CAO sal ary scales for the General Service category in
Montreal, as published in the 1 CAO Staff Notice No. 4064 dated
14 March 1996, be declared nullius juris, and the General Service Salary
scales in force in ICAOin 1993 (prior to the comencenent of the
chal | enged survey) be reinstituted.”

VWhereas, on 19 January 1997, Heidi Baumel, Wayne Di xon and
Emmanual Li apakis, staff nenbers of | CAO requested to intervene in the case;

VWhereas, on 24 January 1997, the Secretary of the Tribunal wote to the
Executive Secretary of the International Civil Service Conmmission to informhim
in accordance with General Assenbly resolution 49/223, that the case m ght
"affect a rule, decision or scale of enplunents or contributions of the common
system of staff adninistration”

Whereas, on 12 May 1997, the ICSC subnitted to the Tribunal its
observations in the case;

Whereas the respondent filed his answer on 3 June 1997

VWhereas the applicant filed witten observations on 12 August 1997

Whereas, on 6 October 1997, the I CSC submitted comments on the applicant's
witten observations;

Whereas, on 29 Cctober 1997, the respondent subnmitted conments on the
applicant's witten observati ons;

Whereas, on 31 Cctober 1997, the applicant subnitted coments on the
observations of the |ICSC

Whereas, on 13 Novenber 1997, the applicant subnmitted observations on the
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coments submitted by the respondent on 29 October 1997

VWhereas the facts in the case are as foll ows:

The applicant entered the service of | CAO on 21 Septenber 1978 as a
secretary at the G4 level, step | in the Ofice of the Director, Air Navigation
Di vi sion, on a one-year fixed-term appoi ntnent which was subsequently extended
to 21 Septenber 1981. The applicant resigned on 13 January 1981. She
re-entered the service of | CAO on 4 February 1982 and received a series of
fixed-term appointrments until 4 July 1989, when she received a pernmanent
appoi ntment while enployed as a recruitnent clerk.

In its resolution 3357 (XXI X) of 18 Decenber 1974, the General Assenbly
established the ICSC and del egated to it the authority to establish "the nmethods
by which the principles for determ ning conditions of service should be applied”
(article 11, paragraph (a) of the Statute of the ICSC). 1In accordance with its
Statute, the Conmi ssion "shall establish the relevant facts for, and neke
recommendations as to the salary scales of staff in the General Service and
other locally recruited categories”. |In exercising these functions, the
Conmi ssion "shall ... consult executive heads and staff representatives"”
(article 12 of the Statute of the | CSC)

The general principle applied in determning the renuneration of locally
recruited staff menbers was enunciated for the first time by the Conmittee of
Experts on Sal ary, Allowances and Leave Systenms and is known as the "Fl emi ng
principle". This principle requires the organizations applying the United
Nati ons commopn systemto offer locally recruited staff conditions of service
conmparable to the best prevailing conditions in force anong other enployers in
the locality. |In order to determne the salary scales, the ICSCis required to
conduct, every five years, a local salary survey based on a "genera

met hodol ogy" which it nust adopt and nmodify under article 11, paragraph (a) of
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its Statute.

Following the first round of headquarters salary surveys, the |ICSC included
a new version of the Flenming principle inits report to the General Assenbly
(A/37/30, annex 2). Inits resolution 37/126 of 17 Decenber 1982, the General
Assenbly took note of the general methodol ogy into which this new version of the
Fl emmi ng principle had been incorporated.

After conpleting a second round of headquarters salary surveys, the |ICSC at
its twenty-seventh session in 1988 approved a nunber of nodifications to its
survey met hodol ogy and adopted a revi sed general nethodol ogy. Follow ng the
third round of surveys carried out at the seven headquarters duty stations of
the system the ICSC reviewed this nethodol ogy again in 1992 and nmade a nunber
of nodifications to it, and adopted the current revised general nethodol ogy
applicable to surveys of the best conditions of service at headquarters duty
stations.

Inits report to the General Assembly (A/47/30) the I1CSC reaffirmed the
Flemming principle as it had been enunciated at the fifteenth session of the
Commi ssion in 1982. Subsequently, in section IIl of its resolution 47/216 of

23 Decenber 1992, the General Assenbly:

"1l. [Endorsed] the reaffirmation by the International Civil Service
Commi ssion of the Flemm ng principle as enunciated at its fifteenth session
as the basis for the determnmination of conditions of service of the Genera
Service and rel ated categori es;

"2. [Iook note] of the decisions of the Conmission in respect of the
refinements and nodifications to the nmethodol ogy as contained in
paragraph 231 of its report, and the procedures for their introduction as
outlined in paragraph 232 of its report, on the understandi ng that such
nmodi fications will be taken into account beginning with the salary survey
being carried out in Paris; ..."
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On 6 April 1993, the President of the ICSC wote to the Secretary-Cenera
of 1CAOto informhimthat a "survey of the best conditions of service for
locally recruited staff in the General Service and related categories in
Montreal [would be] carried out by [the ICSC] ... in the autum of 1993" and
that a report on the survey would be submitted to the I CSC for consideration at
its spring 1994 session.

On 14 April 1993, the ICSC adopted its "Report on the work of the thirty-
seventh session: renuneration of the General Service and related categories:
revi sed general nethodol ogy for surveys of best prevailing conditions of service
at headquarters duty stations approved by the International Civil Service
Commi ssi on".

The I CSC report on the 1993 Montreal survey was considered by the | CAO
Council at its Septenber 1994 session on the basis of a report prepared by the
Secretary-Ceneral. The I CAO Council decided to adopt on a provisional basis,
with effect from1l October 1993, the salary scal e reconmended by the | CSC, and
to review the conditions of service of General Service staff at headquarters
again in 1995 after receipt of the I CSC recommendati ons on the pension benefits
of 1 CAQO

In May 1995, at its forty-first session, the ICSC decided to reaffirmits
1992 decision to determ ne General Service pensionable remuneration on a
uni versal basis, rather than to establish pension benefits on the basis of |oca
practice. In Cctober 1995, at its one hundred and forty-sixth session, the |ICAO
Council considered this question and decided to confirmthe General Service
sal ary scale which it had adopted on a provisional basis at its Septenber 1994
sessi on.

The Secretary-Ceneral of | CAO comuni cated this decision to General Service

staff menbers on 15 January 1996
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On 12 February 1996, the applicant requested the agreenent of the
Secretary-Ceneral to a direct subm ssion of the appeal to the United Nations
Admi nistrative Tribunal. On 13 February 1996, she was authorized by the
Secretary-Ceneral to submt the appeal directly to the Tribunal

On 14 March 1996 the Secretary-Ceneral approved the anendnents of the | CAO
Service Code required for the application of the new General Service salary
scal e.

On 10 Decenber 1996 the applicant filed the above-nentioned appeal with the

Tri bunal

Whereas the applicant's principal contentions are as foll ows:

1. The net hodol ogy applied by the ICSC in its October 1993 survey of
conditions of service violated the |ICSC Statute because the Conmission did not
consult staff representatives

2. The | CSC survey of conditions of service was flawed because the | CSC
did not apply the Fleming principle correctly.

Whereas the respondent's principal contention is as follows:

The | CAO Council acted lawfully in accepting the salary scales for the
General Service category of staff at | CAO headquarters in Montreal as
recommended by the ICSC and resulting fromthe latter's salary survey in

Cct ober 1993.

The Tribunal, having deliberated from 13 to 26 Novenber 1997, now

pronounces the follow ng judgenent:

l. The applicant, who has been in the service of | CAO since 1978, contests the
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deci sion taken by the organi zation's Governing Council on 7 Decenber 1995,
confirm ng a new General Service salary scale which had previously been adopted

on a provisional basis.

Il. VWhile the contested decision is of a regulatory nature, it affects the
interests of the applicant. As the facts are not in dispute, the Secretary-
General of 1CAO agreed that the application should be subnitted directly to the
Tribunal under the option provided for in article 7 of the Statute of the

Tribunal. Consequently, the Tribunal declares the application receivable.

Il'l. The decision of the I CAO Council stenms fromits acceptance of the
recommendations of the International Civil Service Conmission (ICSC). |In 1993,
in accordance with its Statute, ICSC carried out a survey in Mntreal in order
to deternine the best local conditions of service with a viewto the application
of the "Flemmi ng principle", according to which General Service staff nenbers of
organi zations in the United Nations system should enjoy the best conditions

of fered by enployers to their enployees in the localities concerned.
Nevert hel ess, this survey was carried out using a new nethodol ogy which is

chal  enged by the applicant, and, in general, by the staff representatives of

the organi zati ons.

IV. The parties disagree on the interpretation of the Flemmi ng principle,

whi ch, according to the Commi ssion, was not substantially nodified, whereas the
applicant, citing recent versions adopted by the Conm ssion, nekes the opposite
claim The parties also disagree on the application of this principle in
accordance with the new nethodology. It is not necessary for the Tribunal to
take a position on these questions since the legality of the contested decision

taken by the | CAO Council does not depend on the interpretation of the Flemi ng
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V. The | CAO Council could have chosen not to accept the | CSC reconmendati ons
and to continue the existing scales. The Council, in the exercise of its powers

to establish the conditions of service of General Service staff, has freedom of
choi ce provided that the | CSC recommendati ons are not of a binding nature.

It appears, however, that the Council complied with General Assenbly
resol ution 48/224 of 23 Decenber 1993, which "[u]lrges organi zations to inplenent
the reconmmendations of the Conmission with regard to salary scales for staff in

the General Service and rel ated categori es. Li kewi se, the Council's action
was consistent with its acceptance of the ICSC Statute in Decenber 1975.

Lastly, the Council's decision accords with the case |aw of the Internationa
Labour Organization Administrative Tribunal, which in its Judgenent No. 1266
(Ln_re Cussac et al.) stated that "menbership of the common system | ays on
organi zations an obligation to do their utnost in good faith to inport into
their own internal rules the Conm ssion's guidelines, policies and

recommendati ons and to draw t he consequences of fact which the Comm ssion is

call ed upon to nmake under article 12 of its Statute."

VI. The Tribunal believes, accordingly, that the decision by which the Counci
accepted, first on a provisional basis and then definitively, the salary scales
for the General Service category of staff at | CAO headquarters in Montreal as
recommended by the I1CSC and resulting fromthe latter's salary survey conducted

in Montreal in October 1993, is not tainted by illegality.

VI1. For these reasons, the Tribunal
(a) Rejects the requests for intervention

(b) Rejects the application.
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(Si gnatures)

Hubert THI ERRY
Pr esi dent

Samar SEN
Vi ce- Presi dent

Jul i o BARBOZA
Menber

New York, 26 Novenber 1997 R. Maria VI ClI EN-M LBURN
Executive Secretary



