ADM NI STRATI VE TRI BUNAL
Judgenent No. 855

Case No. 950: LOVBARDI Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS

Conposed of M. Hubert Thierry, President; M. Myer Gabay;
M. Julio Barboza;

Whereas, on 12 August 1996, Antonio Lonmbardi, a staff nenber of the United
Nations, filed an application which did not fulfil the conditions as to form
laid down in article 7 of the rules of the Tribunal

VWhereas, on 16 October 1996, the Applicant filed a revised application in

whi ch he requested the Tribunal to:

(c) Revoke the decision, taken on 24 August 1995 by ..., Assistant
Secretary-Ceneral for Human Resources Managenent, and nmmaintained by the
Secretary-Ceneral, to give the Applicant a witten reprimand;

(d) Order the Secretary-General to pay conpensation for the noral
injury sustained by the Applicant, in an ambunt to be determi ned by the
Tri bunal but which shall be no less than the synbolic amount of one franc
and may al so be no nore than that anount;

(e) Award the Applicant 5,000 Swiss francs in costs”

Whereas, on 24 January 1997, the Executive Secretary of the Internationa
Civil Service Comnr ssion (I1CSC) requested the Tribunal's authorization to
intervene in this case, and whereas this authorization was granted on
6 February 1997,

Whereas the Respondent filed his answer on 11 February 1997;

VWhereas ICSC filed witten observations on 28 February 1997

Whereas the Applicant filed witten observations on 18 April 1997
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VWhereas, on 28 July 1997, Nasr Ishak, a staff menber of the Ofice of the
United Nations Hi gh Commi ssioner for Refugees, filed an application to intervene
in this case

Whereas, on 16 COctober 1997, the Respondent filed conments on the
application for intervention,;

Whereas, on 17 Cctober 1997, the Applicant filed with the Tribunal comments
on the application for intervention

Whereas, on 5 Novenmber 1997, Nasr Ishak filed an additional document with

t he Tri bunal

Whereas the facts in the case are as foll ows:

The Applicant joined the United Nations O fice at Geneva on 27 January 1966
as a nmessenger on a two-nonth contract. His appointnent was subsequently
renewed for short-termperiods. On 1 June 1968, he becane a clerk, and on
1 July 1969, he was given a one-year fixed-term appointnent in this capacity at
the G1 level, step Il, in the Docunents Division (Conference Services). This
appoi nt ment was subsequently renewed and, on 1 July 1970, the Applicant was
pronoted to the G2 level. On 1 July 1972, the Applicant was given a pernmanent
appointment. On 1 July 1973, the Applicant was pronoted to the G 3 level; on
1 July 1976, to the G4 level; and on 1 April 1979, to the G5 level. On
1 January 1984, the Applicant was pronoted to the G 6 | evel and becane Deputy
Chief of the Distribution Subunit in the Conference Services Division. On
1 April 1984, the Applicant becanme Chief of the distribution team On
1 January 1992, he becane Chief of the Distribution Subunit, and on 1 July 1992
he was prompted to the G 7 |evel

On 6 March 1989, the Adnministrator in charge of the Division of
Adm nistration informed the Chief of the Publishing Service that the staff had

recently elected the Applicant as representative on the Coordinating Council.
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On 1 COctober 1990, the Director of the Division of Administration informed the
Chi ef of the Publishing Service that the staff representatives of the Geneva-
based organi zati ons had appointed the Applicant to serve on the data collection
team for the General Service salary survey. |n January 1992, the Applicant was
appoi nted to serve as staff representative on the working group on the Cenera
Service salary survey nethodol ogy. The Applicant was also elected as staff
representative on the Coordinating Council for 1992 and again appointed to serve
as staff representative on the working groups on the General Service salary and
pensi on survey nethodol ogies. 1In 1993, the Applicant was re-elected as staff
representative on the Coordinating Council. In 1995, the Applicant was
appointed to serve on the classification conmttee for the General Service staff
of the United Nations Ofice at Geneva (UNOG).

On 2 June 1995, the Applicant signed a letter addressed to Proctor & Ganble
AG under the letterhead "Staff unions and associations of the Geneva-based
i nternational organizations of the commpn systent, which read as follows:

"You have just received a letter fromthe International Civil Service
Conmmi ssion (ICSC) inviting you to participate in a salary survey.

Normal Iy, the staff representatives of the international organizations
take part in this survey and are present when data are collected in firns.
On this occasion, the staff unions and associati ons have decided not to
participate, since the criteria drawn up unilaterally by ICSC will not
afford an accurate picture of the Geneva enpl oynent narket.

These criteria are already the subject of an appeal which will very
probably be heard by the Administrative Tribunal of the Internationa
Labour Organi zation

| CSC has decided to proceed with the survey over the objections of the
staff representatives and despite the reservations of sone associations.
The results of the survey are bound to cause a serious industrial dispute
in Geneva. |In these circunstances, the staff unions and associations of
the international organizations in Geneva wonder whether it is advisable
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for you to respond to the survey.

Furt hermore, the staff unions and associations of the internationa
organi zati ons are already considering |odging an appeal, when the tine
comes, should the survey results turn out to be unfavourable. W should
like to informyou that these results will be checked very carefully and
that any anomaly will necessarily be nade public.

[ Si gned] [ Si gned]
Ita Marquet Mary-Jane WAt son
I nternational Labour Ofice V\HO
[ Si gned] [ Si gned]
Jean- Pi erre Lapal ne Ant oni o Lonbard
WIro Uni ted Nati ons
[ Si gned] [ Si gned]
Fer nando Guzman George Turnbul
WWVO | TU
[ Si gned] [ Si gned]
Sal vatore Di Pal m Nasser | shak
W PO UNHCR
[ Si gned]
Eugeni o Anbr osi
| ov
On 13 July 1995, the Chairman of 1CSC wote to the Secretary-General as
fol | ows:

"l amwiting to draw your attention to a matter of grave inportance
involving staff menbers of the United Nations and other organizations of
t he conmon system headquartered in Geneva.

As part of its statutory nandate under article 12 (a) of the ICSC
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Statute, the Commi ssion is currently carrying out a survey of best
prevailing conditions of enploynent for the General Service and rel ated
categories of staff of the United Nations fam |y of organizations in
Geneva. The net hodol ogy approved by the Comn ssion to conduct such surveys
enphasi zes the involvenent of staff representatives in the survey process
in conjunction with the organi zati ons and the I CSC secretariat. 1In
accordance with this, the Conmission and its secretariat have endeavoured
to involve the representatives of the organizations and staff of the
Geneva- based organi zations fromthe begi nning of the survey exercise. At
its May 1995 session, the Conmi ssion was informed of the decision of the
staff representatives in Geneva not to participate in the survey. 1In view
of the inportance attached by the Commi ssion to the participation by staff
in, inter alia, the General Service salary survey process, | thereupon
wrote to the representatives of staff at Geneva urging themto participate
in the survey, which they refused to do.

The 1 CSC secretariat continued with the survey in close cooperation

and consultation with the representatives of the executive heads. In
accordance with the usual procedure, | wote to the selected enployers from
the Geneva | abour market to participate in the survey. | was concerned to

find out that the representatives of staff in their letter dated

2 June 1995 (copy attached) urged those enployers to refrain from
participating in the survey. They also threatened enployers that the staff
intended to appeal the results of the survey, should these turn out to be
unfavourable, and that in such an appeal any anomml ous situations would be
made public, thus breaching the confidentiality of the data provided by the
participating enployers. This was in direct contravention of ny promse to
enpl oyers to respect the confidentiality of the data provided. The
attached letter fromone of the selected enployers in Geneva (Internationa
Met al Workers' Federation) confirnms our suspicion that a nunber of

enpl oyers deci ded against participating in the survey as a result of the
above communi cations fromthe staff representatives.

In spite of the above action by the staff, the Comn ssion has
proceeded with the salary survey at Geneva. In this regard, it is
important to bear in mnd that the CGeneral Assenmbly by its resolution
49/ 223, section IV, para. 1, requested the Conm ssion to proceed with the
current round of surveys at headquarters duty stations as planned on the
basis of the current General Service salary survey methodol ogy.
Furthernore, it nmay be recalled that the Assenbly in its resolution 47/216
section I1l, para. 3, called upon all organizations to ensure that interim
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adj ustnments to salaries are not resumed until the recomrendati ons fromthe
Conmi ssi on based on the conprehensive General Service salary survey are
acted upon by the organizations.

I am sure you will appreciate that the above action by the staff
representatives at Geneva is tantanount to obstructing the work of the
Conmi ssion mandated under its Statute and is a serious breach of the code
of conduct for international civil servants. The action by the staff is
al so contrary to the decision of the executive heads of the Geneva-based
organi zations to participate in the survey.

I am bringing the above facts to your attention as you mght wish to
discuss this matter with the executive heads of the other CGeneva-based
organi zations with the view to taking appropriate action. It would be ny
intention to report this matter to the Commrission at its forthcom ng
session with a recommendation that it be brought to the attention of the
General Assenbly.”

On 24 August 1995, the Assistant Secretary-Ceneral for Human Resources

Managenent wote to the Applicant as foll ows:

"The Secretary-GCGeneral has been inforned by the Chairman of the
International Civil Service Commr ssion of certain activities in which you
and ei ght other individuals engaged on behalf of staff associations from
i nternational organizations based in Geneva. Attached is a copy of
M. Bel Hadj Anor's letter of 13 July 1995

The letter you sent on 2 June 1995 to Procter & Ganble AG one of the
| ocal enpl oyers surveyed by the Conm ssion to establish the best prevailing
conditions of enploynent in Geneva, shows that you sought to di scourage
that enployer fromparticipating in the salary survey. | understand that
simlar letters were sent to the other enployers surveyed by the
Conmi ssion. One of those enployers - the International Metal Wrkers
Federation - cited objections from'the unions involved in the UN systen
as one of the grounds for declining to provide information to the
Conmi ssion. This establishes that you and your col | eagues actively engaged
in obstructing the work of the Commi ssion as mandated by its Statute.

The General Assenbly has repeatedly affirned the role of the
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Commi ssion as the technical body responsible to the Assenbly for the

regul ati on and coordination of conditions of service for the commpn system
You are no doubt aware that, on 23 Decenber 1994, GCeneral Assenbly
resolution 49/223 (1V) requested the Comri ssion to proceed with the current
round of surveys at headquarters duty stations as planned on the basis of

the current General Service salary survey nethodol ogy, and urged al

parties concerned to participate in the surveys.

I wish to remnd you that staff representatives are bound by the sane
duties and obligations as all other staff nmenbers, and must exercise their
representational activities within the applicable regulations and rul es.
find that your obstruction to the proper functioning of a nechanism
established by the General Assenbly is at variance with your obligation
under your oath of office and staff regulation 1.1 to regulate your conduct
with the interests of the United Nations only in view

Your conduct is also at variance with staff regulation 1.4, under
which staff have the duty to conduct thenselves at all tinmes in a manner
befitting their status as international civil servants, and nust not engage
in any activity that is inconpatible with the proper discharge of their
duties with the United Nations. As a staff representative, it was your
duty to act within the constraints of the applicable rules. You did not do
so.

Mor eover, your conduct is inconsistent with staff regulation 1.5,
whi ch places on all staff menbers the obligation to exercise the utnost
discretion in regard to all matters of official business, which the setting
of salary scales for Ceneral Service staff unquestionably is.

Accordingly, | have decided to address to you this letter of strong
repri mand, which will be made part of your official status file.

You are instructed not to engage in any simlar conduct in the future.

Failure to conply with this instruction would be seen as insubordination
and a violation of staff regulation 1.2 anpunting to serious m sconduct.”

On 13 October 1995, the Under-Secretary-General for Adm nistration and

Management wrote a note for the file indicating that the Administration was to

meet with the Applicant and the Staff Committee to give theman opportunity to
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explain their action and to attenpt to show that it was consistent with the
Staff Rules and Regul ations. The note stated that, in the neantinme, the right
of appeal would be held in abeyance.

On 25 COctober 1995, the Applicant addressed to the Assistant Secretary-
General for Human Resources Management a detailed letter explaining why, in his
opinion, a reprimand was a violation of his right to freedom of association and
requesting that the reprimand be wi t hdrawn.

On 22 January 1996, the Assistant Secretary-General for Human Resources

Managenment replied as follows to the Applicant's letter of 25 October:

You nention that reformof the International Civil Service Comr ssion
has been requested. However, until a reformis adopted by the Genera
Assenbly and carried out, the Secretary-Ceneral and the staff at large are
bound by the decision of the Assenbly to rely on the Conmi ssion's advice.
This was made particularly clear by resolution 49/223 (1V) of
23 Decenber 1994, in which the Assenbly requested the Commi ssion to proceed
with the then current round of salary surveys at headquarters duty stations
on the basis of the current General Service salary survey nethodol ogy. The
Assenbly specifically urged all parties concerned to participate in the
surveys. The Ceneral Assenbly, therefore, explicitly reaffirned its wll
to have the 1995 sal ary surveys conducted by the Commission in a defined
manner. Neither the Conmm ssion, nor the Secretary-General, nor the staff,
were at liberty to disregard such a clear expression of intent and
substitute their own sense of what would best serve the interest of the
Organi zation if they disagreed with the Assenbly's decision or the
Conmi ssion's concl usions on a given survey.

I was alarned to read in your letter that UN staff representatives in
Geneva have for years routinely reconmended to staff nenbers not to provide
the information requested by the Conmission. | aminforned, however, that
such recommendati ons, although regrettable, had never ampunted to a
possible threat to the work of the Commi ssion

Witing to the enployers contacted by the Comnmission in the discharge
of its mandate in order to actively dissuade themfromparticipating in the
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sal ary survey went nuch further than prior calls for non-participation

The enpl oyers had been asked by the Conmi ssion to provide confidential

i nformati on which could not be obtained or verified by other neans. You
sought to di ssuade the enployers fromconplying with that request,
inform ng themthat any "anomaly" in the results of the survey would
necessarily be made public. At a mninmum this raised doubts on the extent
to which the confidentiality of the information to be provided by the

enpl oyers woul d be protected. Mreover, you brought a conflict internal to
the UNto the attention of outside parties, and asked themto take sides by
not providing the information requested by the Conmission. Al this was in
clear violation of the obligation of every UN staff nmenber to exercise the
utmost discretion in regard to matters of official United Nations business.

The fact that you acted in concert with staff representatives of other
organi zati ons does not decrease or dilute your own duties and obligations
as a UN staff nenber. Nor does the fact that your actions appear notivated
by the belief that they would serve the interest of the Ceneral Service
staff in Geneva justify the application of any neans to achieve that end.

Accordingly, | find no alternative but to let the reprimnd stand."”

On 4 April 1996, the Applicant wote to the Secretary-CGeneral requesting a
review of this decision. On 26 April 1996, the Executive Secretary of the Staff
Coordi nating Council wote to the Secretary-General asking himto revoke the
reprimand or, if the decision stood, requesting his pernission, on behalf of the
Applicant, to bring the case directly to the Tri bunal

On 6 May 1996, the Assistant Secretary-Ceneral for Human Resources
Managenment wrote to the Applicant inform ng himthat the Secretary-General had
decided to maintain the reprimand. He also inforned himthat the Secretary-
General had agreed to the request nade by the Staff Coordinating Council on the
Applicant's behalf and that, should he wish to contest the decision, he could
subnit an appeal directly to the Adm nistrative Tribunal

On 16 October 1996, the Applicant filed with the Tribunal the application

menti oned above.
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Whereas the Applicant's principal contentions are:

1. The decision to give the Applicant a reprimand violates his rights
because the Respondent did not follow the procedure laid down in rule 110.4 (a)
of the Staff Rules; in particular, the Respondent did not notify the Applicant
of the allegations against himbefore inform ng himof the reprinmnd.

2. The reprimand was irregular in that: (i) a reprinmand can be given
only by a supervisory official and the Assistant Secretary-Ceneral for Human
Resources Managenent did not act in that capacity towards the Applicant; and
(ii) the Assistant Secretary-Ceneral for Human Resources Managenment had been
unduly influenced by the views of the I CSC Chairnan

3. The Respondent, in addressing a reprinmand to the Applicant, violated

the latter's right to freedom of association

VWhereas the Respondent's principal contentions are:

1. A reprimand is not a disciplinary nmeasure within the neaning of the
Staff Rules and Regul ations, with the result that the due process provided for
inrule 110.4 of the Staff Rules does not apply in the present case. It is the
procedures provided for in rule 111.2 of the Staff Rules that apply in the case
of reprimnds, and these procedures were observed.

2. The reprimnd was given by an authorized staff nenmber and was an
appropriate response to the Applicant's action

3. The principle of freedom of association does not authorize staff
representatives to obstruct official activities stipulated by the Genera

Assenbl y.

The Tribunal, having deliberated from3 to 25 Novenber 1997, now pronounces

the followi ng judgenent:
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l. The International Civil Service Commi ssion (ICSC) is required by its
statute to conduct surveys to determ ne the salary scales for General Service
and other locally recruited staff. These surveys are necessary in order to
facilitate the application of the Flemmi ng principle, whereby General Service
and other locally recruited staff nust enjoy the best prevailing conditions of
enpl oyment accorded by | ocal enployers to their enployees. The representatives
of the organi zations concerned, as well as the representatives of the staff of
those organi zations, are statutorily required to take part in these surveys,
which nust in theory stem from cooperation between the parties concerned.
In recent years, however, serious disagreenents have arisen between | CSC

and the organi zations' staff representatives concerning the survey nethodol ogy.
The staff representatives felt that the 1992 revisions to the pre-existing
general nethodol ogy were di sadvantageous to the staff. Accordingly, they

deci ded to discontinue their participation in the surveys and to end their
cooperation with ICSC. A survey was to be conducted in Geneva in the first half
of 1995, but the staff representatives of the Geneva-based organi zations
presented a joint statement on 13 Septenber 1994 announcing that they woul d not
participate. What is nore, on 2 June 1995, these representatives, including the
Applicant in his capacity as Executive Secretary of the United Nations Staff
Coordi nating Council in Geneva, addressed a letter to the Director of Personne
of afirmwith an office in Geneva (Procter & Ganble) in which they said that
they wondered whether it was advisable for the firmto participate in the
survey. The letter also said that the staff representatives were considering

| odgi ng an appeal, when the tinme canme, should the survey results turn out to be
unfavourabl e, and that the results would be checked very carefully and any
anomaly woul d necessarily be made public.

Upon learning of this letter, which he saw as an attenpt to prevent the
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Commi ssion from perform ng one of the inportant tasks entrusted to it by its
statute, the ICSC Chairman notified the Secretary-CGeneral of the United Nations.
As a result, on 24 August 1995 the Assistant Secretary-Ceneral for Human
Resources Managenent addressed to the Applicant a letter of strong reprimnd

whi ch, he said, "will be nmade part of your official status file"

According to the Assistant Secretary-General, this neasure was justified by
the fact that the staff representatives' action was at variance with their
obligations under regulations 1.4 and 1.5 of the Staff Regulations, in that they
had obstructed the Conmi ssion's work and threatened the confidentiality of the
information provided by enployers. It is on the validity of this reprinmand to
the Applicant that the Tribunal nust rule. The Applicant is requesting that
this nmeasure be revoked and that the Tribunal order the Secretary-General to
award him a synbolic anpbunt of one franc as conpensation for the noral injury

sust ai ned.

I'l. The Tribunal considers that, in approaching a Geneva firmdirectly to

voi ce doubts about the advisability of that firms participation in the |1CSC
survey, the staff representatives nmay have overstepped the bounds of the
legitimate exerci se of freedom of association. They nay al so have been wrong to
nore or less explicitly threaten the confidentiality of the information provided
by enployers. The Tribunal therefore considers that the Adm nistration nay have
been entitled to react, and even to react strongly, to the action taken by the

staff representatives

Il'l. On the other hand, the Tribunal considers that the neasure taken agai nst
the Applicant by the Assistant Secretary-General for Human Resources Managenent
was not an appropriate response to the conduct of the staff associations,

particularly the association which the Applicant represents and on whose behal f
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he acted in this case. The Tribunal is quite aware that, in discharging their
functions, staff representatives remain bound by the obligations incunbent upon
all staff menbers of international organizations. However, the reprinmand
addressed to the Applicant and nmade part of his official status file ignores the
collective nature of the action taken by the staff associations and the fact
that the Applicant was acting in his capacity as staff representative and not in
the normal discharge of his duties in the distribution unit. It would be unfair
for the Applicant to be the only one to suffer the consequences of a collective
action for which all the staff unions, not just the Executive Secretary of the
United Nations Staff Coordinating Council in Geneva, were responsible.

It should be noted that, of the staff representatives who signed the
2 June 1995 letter, only the Applicant was given a reprinmand, and that, although
rule 110.3 (b) of the Staff Rules does not consider a reprinmand to be a
disciplinary neasure, it is a punitive neasure (the English word "reprimand"
conveys this nore clearly than the French word "avertissenent").

These considerations |lead the Tribunal to order the revocation of the
reprimand addressed to the Applicant and its renoval fromhis official status
file, without the Tribunal having to rule on the issues raised by the parties
concerning either the authority of the Assistant Secretary-Ceneral for Human
Resources Managenent or the procedure followed in this case

The Tribunal considers it inadvisable to award the Applicant a synbolic
anount of one franc in damages, this judgenent being itself adequate

sati sfaction.

IV. The Tribunal declares admi ssible M. Nasr |Ishak's application to intervene,
inthat it neets the requirenents of article 19 of the rules of the Tribunal
but considers it groundl ess since the intervener, acting in his capacity as

staff representative of the Ofice of the United Nations Hi gh Conm ssioner for
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Ref ugees (UNHCR), was not subject to any administrative or disciplinary
measures, as can be seen fromthe wording of the letter addressed to himon

22 Septenber 1995 by the UNHCR Director of Human Resources Managenment. That

|l etter nakes no nmention of any neasure taken agai nst the intervener, but sinply
expresses di sapproval of his conduct and calls on himto conformto the

obligations incunbent upon international civil servants.

V. For the foregoing reasons, the Tribunal orders:
(a) The revocation of the reprinmand addressed to the Applicant;
(b) The renpval of the reprimand fromthe Applicant's official status

file.

VI. Al other applications are rejected, including the application for costs.

(Si gnat ures)

Hubert THI ERRY
Pr esi dent

Mayer GABAY
Menber

Jul i o BARBOZA
Menber

New York, 25 Novenber 1997 R Maria VICl EN-M LBURN
Secretary
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