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I nt roduction
1. This periodic report has been prepared in conformty with article 19 of
the Convention against Torture and OGther Cruel, |nhuman or Degradi ng Treat nent
or Puni shnent.
2. In accordance with the general guidelines of the Committee agai nst

Torture, this report is divided into two parts. The first provides

i nformati on on new neasures and devel opnments of relevance to the

i npl enment ati on of the Convention, dealing consecutively with articles 2 to 16.
The second part contains additional information and replies to the coments
made by the Committee when it considered the initial report on 25 April 1990.

3. This introduction will focus on the main neasures taken during the
period covered by this report, i.e. 1990-1993, to strengthen the promption and
protection of human rights. For further information in this respect, please
refer to the core docunent submitted by Tunisia to the United Nations
Secretariat on 16 May 1994, which constitutes the first part of the reports of
Tunisia as a State party to the international human rights instrunents

(HRI/ CORE/ 1/ Add. 46) .

4, Concerning the reforns inplenented between 1991 and 1993 in pursuance of
the neasures taken by the authorities to guarantee respect for human dignity
and strengthen human rights, nmention should first be nade of the introduction
of new institutions designed to consolidate the rule of |law and thus foster
the promotion and protection of human rights and fundanmental freedons. They

i nclude the foll ow ng:

The establishnment, by Decree No. 91-54 of 7 January 1991, of the Hi gher
Committee on Human Ri ghts and Fundanental Freedonms, a nationa

consul tative body responsible, inter alia, for assisting the President
of the Republic in his action on behalf of human rights;

The appoi ntnent, as from 19 June 1991, of a principal adviser to the
Presi dent of the Republic on human rights;

The establishment, in 1992, of human rights units within the Mnistries
of Justice, of the Interior and of Foreign Affairs.

5. Tunisia's commtnment to constantly pronoting human rights is further
reflected by the adoption of new | egislative and adm nistrative measures.

6. A major reformof the Code of Criminal Procedure was introduced in
Novenber 1993, in particular to shorten the length of pre-trial detention in
respect of both ordinary and serious offences. Subsequent to a first
reduction in the period of pre-trial detention in 1987, follow ng the advent
of the new era, the 1993 reformconfirned the |egislator's concern with
strengt hening protection of the freedom of the individual

7. I n anot her sphere, and as a nmeans of devel oping the awareness and sense
of responsibility of public servants regarding the need to respect both
donestic and international human rights nornms in the discharge of their
duties, human rights teaching has been introduced within the adm nistration
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8. To this end, on 15 June 1991 the Mnistry of the Interior issued a
circular on the inclusion of human rights as a subject in the training and
retraining progranmes for nenbers of the internal security forces.

9. In the same connection, the Mnistry of the Interior published a code of
conduct for |lawenforcement officials to devel op awareness of their duties and
responsibilities, and thus prevent abuses.

10. A circular was al so published on 26 June 1992 by the Mnistry of Justice
concerning the organi zati on of the programe of human rights teaching within
the framework of the training and apprenticeship provided for judges by the

Hi gher Institute of the Magistrature.

11. Mor eover, it should be enphasized that at the reconmendati on of the
President of the Republic, dated 10 February 1991, human rights departnents
have been set up in Tunisian universities to contribute to better know edge of
human rights and to the dissem nation of the human rights culture.

12. The obligation for public officials to respect |laws and regulations in
the di scharge of their duties has received the personal attention of the
Presi dent of the Republic. Follow ng allegations of abuses reported to him
during 1991, the Head of State decided, on 20 June 1991, to establish for the
first time an independent conm ssion of investigation charged w th exani ning
the allegations. The results of this inquiry led to the adopti on of

di sci plinary nmeasures and the conviction of the officials responsible for
abuses.

13. The concern to preserve human dignity in all circunmstances al so accounts
for the Head of State's decision on 10 Decenber 1992 to authorize, by specia
mandat e, the Chairman of the Higher Committee on Human Ri ghts and Fundanent a
Freedonms to visit prisons, places of detention and youth custody or
observation centres with a view to verifying conpliance with the | aws and
regul ations in force. The Chairman of the Committee carried out a nunber of
visits to prisons and the practice has since been institutionalized, as the
Chai rman of the Comrittee may now visit prisons w thout prior authorization

14. All the neasures adopted in Tunisia to forestall, prevent or punish any
human rights violations confirm Tunisia's commtnment to the pronotion and
protection of human rights and its attachment to ensuring the proper
functioning of judicial institutions and to guaranteei ng human rights.

. I NFORVATI ON ON NEW MEASURES AND DEVELOPMENTS RELATI NG TO
THE | MPLEMENTATI ON OF ARTI CLES 2 TO 16 OF THE CONVENTI ON

Article 2
15. Tuni si an positive law is concerned with protecting the individual's
physi cal and noral integrity, particularly against certain breaches of duty by
public officials, and severely punishes such practices. |In this connection

the |l egislator has afforded protection for the individual against acts of
torture under both crimnal |aw and crimnal procedure |aw
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16. Where the Crimnal Code is concerned, article 101 penalizes “the use of
vi ol ence agai nst persons” and provides that any public official or simlar
person who, in the exercise or in connection with the exercise of his duties,
uses violence or causes it to be used against any person w thout just cause,
is liable to five years' inprisonnment and a fine.

17. Article 101 thus denpnstrates that the | egislator has opted for a broad
definition of torture and not confined hinmself to penalizing physical torture,
as psychological torture is also penalized. Article 102 provides that any
official or simlar person who enters the honme of a private individual against
that person's will, without observing the required formalities or wthout

mani fest need, is liable to a one-year prison sentence and a fine.

18. Moreover, the penalty is particularly severe if the act of torture is
perpetrated in connection with judicial proceedings. This is reflected by
article 103 of the Code, which provides that any public official who

unl awful l'y infringes another person's |liberty or who enpl oys vi ol ence agai nst

or ill-treats an accused person, a witness or an expert in order to obtain a
confession or statement fromthemis liable to a five-year prison sentence and
a fine. If only the threat of violence or ill-treatment is enployed, the

maxi mum pri son sentence is reduced to six nonths.

19. Simlarly, abuses of authority against private property by public
officials are classified as acts of torture. |In this connection, the Crim nal
Code states that any public official or simlar person who, by neans of acts
of violence or ill-treatnent, has acquired i movabl e or novabl e property

agai nst the owner's will or who has unjustly seized such property or obliged
the owner to cede it to soneone else is liable to a two-year prison sentence.
The court shall order the restitution of the enbezzled property or of its
value if the property no | onger exists, subject to the rights of bona fide
third parties.

20. In addition, public officials or sinmilar persons who, by means of acts
of violence or ill-treatnent, have enployed persons on fatigue duty for work
other than that of public utility ordered by the Governnent, or classified as
urgent in the interest of the population, are liable to a two-year prison
sentence and a fine (arts. 104 and 105).

21. Wth regard to the protection provided under crimnal procedure |aw,
article 10 of the Code of Crim nal Procedure specifies which judicial police
officers or magi strates are authorized to order a judicial investigation into
a crine. The sane article provides that judicial police functions are

exerci sed under the authority of the Advocates-Ceneral, within the
jurisdiction of each court of appeal, by:

Public Prosecutors and their deputies;
Cant onal judges;

Pol i ce superintendents, police officers and officers-in-charge of police
stati ons;
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Nati onal guard officers, non-conm ssioned officers and
of ficers-in-charge of national guard stations;

Shei khs;

Admi nistration officials enpowered by ad hoc |l aws to investigate and
record certain offences;

Exam ni ng magi strates, in the circunmstances provided for by this Code.

22. After the change of 7 Novenber 1987, the |egislator undertook to
strengthen protection of the individual's freedomfromarbitrary arrest and
detention by incorporating safeguards into the Code of Crimnal Procedure.

23. In this connection, Act No. 87-70 was pronul gated on 26 Novenber 1987 to
anmend a nunber of articles of the Code of Crimnal Procedure and for the first
time fix the duration of police custody. Article 13 bis stipulates that

| aw- enf orcenent officials may not keep a suspect in custody for nmore than four
days. They nust report the detention to the judicial authorities, represented
by the Public Prosecutor. The said authorities may, by a witten decision
initially extend custody by a period of the sane length and, in case of

absol ute necessity, renew the extension for a two-day period only.

24. It should be nentioned that prior to the adoption of the Act

of 26 Novenber 1987, police custody was not regul ated; consequently suspects
could remain in custody w thout the judicial authority being informed. The
Act al so introduced a major reformand an additional safeguard by stipulating
that either during or after police custody the person concerned or one of his
parents, children, brothers, sisters or spouse may request a nedica

exam nation; any such request is entered in the record, which must always
indicate the date and tinme that custody and any interrogati on began and ended.

25. Article 84 of the Code of Crim nal Procedure specifically stipulates
that pre-trial detention is an exceptional neasure. It may not exceed
12 nmonths for ordinary offences and 18 nonths for serious offences.

26. Article 85, as amended, states that accused persons nmay be held in
pre-trial detention in the case of serious or in flagrante delicto offences
and whenever there are substantial grounds for believing that detention is
necessary as a security nmeasure to prevent further offences, as a guarantee
that the sentence will be served or as a neans of protecting information.

27. Pre-trial detention in the above cases may not exceed six nonths. |[f

t he exam nation proceedi ngs so warrant, the exam ning nagistrate may, on
advice fromthe Public Prosecutor and on the basis of a reasoned order, extend
t he detention period once in the case of an ordinary offence and twice in the
case of a serious offence, for a maxinmum period of six nonths each tinme. An
appeal nmay be | odged agai nst the extension order before the Indictnent

Di vi si on.

28. Article 85 also stipulates that release with or without bail is
automatic five days after the interrogation in the case of accused persons who
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have a permanent residence in Tunisian territory and have never received a
sentence of nore than three nonths' inprisonnment, if the maxi mum penalty set
by law is one year's inprisonnent.

29. On 22 Novenber 1993 anot her anmendnent, follow ng that of 1987, was nade
to this article to reduce pre-trial detention further. The maxi mum duration
of detention is henceforth 10 nonths for ordinary of fences and 14 nonths for
serious of fences.

30. In this respect, the new provisions of the article stipulate that if the
exam nation proceedi ngs so warrant, the exam ning magi strate nay, on advice
fromthe Public Prosecutor and by a reasoned order, decide to extend the
detention, once in the case of an ordinary offence for a duration of no nore
than three nmonths, and twice in the case of a serious offence, for a maxi mum
of four nonths each tine.

31. After the warrant of arrest has been enforced, the exam ning magistrate
guestions the accused within three days at nmost fromhis admi ssion to the
remand prison. After this period, the accused is taken before the Public
Prosecutor who requests the exam ning magi strate inmediately to question him

32. Shoul d he refuse or be unable to do so, the questioning is carried out
by the president of the court or by a judge appointed by him failing which
the Public Prosecutor orders the accused's inmedi ate rel ease (article 79 of
the Code of Criminal Procedure). The accused enjoys the same safeguards
whet her the court issues a warrant for his arrest or a warrant of detention
against him (article 142 of the Code of Crim nal Procedure).

33. When the accused first appears before the exam ning magi strate, the
latter informs himof the charges agai nst himand of the rel evant |egislation
and takes his statenent, after having warned himof his right to reply only in
the presence of counsel of his own choosing. This warning is noted in the
record (article 69 of the Code of Criminal Procedure).

34. The exam ning magi strate may, in order to ensure that the exam nation
proceedi ngs go ahead snoothly, decide to hold the accused in pre-tria
detention provided his decision observes certain rules and is taken on an
exceptional basis.

35. It should further be enphasized that, since the new era began

on 7 Novenber 1987, the authorities have shown particul ar concern about
conditions of detention. This aspect was dealt with in detail in the initia
report. However, it is worth recalling that anong the safeguards set forth to
protect the rights of detainees, the prison regulations introduced under
Decree No. 88-1876 of 14 Novenber 1988 require a decision by the judicia
authorities for persons to be adnitted to prison. In addition, no police
measures may be taken agai nst detainees. However, judicial police officers in
possessi on of a rogatory conm ssion issued by the judicial authorities nmay be
authorized to question a detainee inplicated in another case.

36. As part of the efforts nmade to ensure that individuals are protected
agai nst any acts of torture, the Mnistry of the Interior issued
two circulars, Nos. 6 and 53, of 3 January and 12 February 1992 respectively,
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concerning relati ons between nenbers of the security forces and citizens
(see annex). The purpose of these circulars will be discussed in nmore detai
later in this report.

37. In addition, on 28 May 1992 the M nister of the Interior issued circular
No. 32 concerning the establishnent of a human rights unit within the
Directorate-General for Political Affairs. This unit is responsible,

inter alia, for informing fam lies about the situation of detainees and for
conducting investigations into conplaints | odged by citizens.

38. During the first nonths of 1991, when nunmerous acts of violence were
carried out by the illegal “Ennahdha” novenment and a fundanmentalist plot to
overthrow the regi ne by violence was di scovered, allegations of abuses by

| aw enf orcenent officials agai nst detainees were reported to the President of
the Republic. On 20 June 1991, the Head of State decided to set up an

i ndependent conmi ssion of investigation to look into the allegations of
ill-treatnment. The Chairman of the Hi gher Cormittee on Human Ri ghts and
Fundanent al Freedons was appoi nted Chairman of the Conmm ssion and charged with
sel ecting its nenbers.

39. Inits report, the Commi ssion of Investigation described a nunber of
cases of ill-treatnent, while enphasizing that they were isolated instances
that did not reflect State policy. It reconmrended that neasures shoul d be
t aken agai nst those responsible in order to prevent any repetition of such
abuses. In the light of this inquiry, disciplinary and judicial neasures

wer e taken agai nst a nunber of |aw enforcenent officials for abuse of powers.
Ei ghty-ei ght cases were referred to the courts; various sentences,

i ncluding prison sentences, were handed down agai nst the offenders

and 21 | aw-enforcenment officials were dism ssed.

40. The M nistry of the Interior has, however, indicated that numerous
all egations of failure to observe the tine limts for police custody are
unsubstantiated. It has been established that activists of the illega

“Ennahdha” extrem st novenent inplicated in crimnal offences had gone into
hi di ng, unknown to their fanmlies, for fear of arrest, leading their fanilies
to believe that they had been arrested well before the actual date of their
arrest; as a result, when they contacted national and international human
rights organi zations, the famlies reported the date of their disappearance,
presum ng that to be when they were arrested.

41. In addition, in order to enhance the neasures already taken to forestal
or prevent acts of torture or ill-treatnent, the Chairman of the Hi gher
Committee on Human Ri ghts and Fundanental Freedonms was authorized, by a decree
dated 10 Decenber 1992, to visit prisons, places of detention and youth
custody or observation centres, as a special mndate of the President of the
Republ i c.

42. Subsequent to this decision, the Chairman of the Committee visited the
Manouba women's prison (on 6 January 1993) to ascertain that the |laws and
provi si ons governi ng detention were being conplied with. He subsequently sent
the Head of State a report informng himof his findings.
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Article 3

43. Article 7 of the Tunisian Constitution prohibits the extradition of
political refugees. However, with this najor exception, the Code of Crim nal
Procedure | ays down the extradition procedure in chapter 8 of book 4,
concerning the specific procedures (arts. 308 to 335).

44, Article 308 of the Code stipulates that, except where provision is made
to the contrary by treaty, the conditions, procedure and effects of
extradition shall be regulated by chapter 8. The reservation made in this
article concerns the primacy of treaty |law over national |aw  Accordingly,

bil ateral agreenents on nutual judicial assistance entered into by Tunisia and
various other countries, together with international conventions that dea

with extradition, such as the Convention agai nst Torture, take precedence for
pur poses of application over the provisions of the Code of Crimnal Procedure.

45, In actual fact, article 308 nmerely restates the principle of the prinmacy
of ratified conventions over internal laws, as set forth in article 32 of the

Tuni si an Constitution, pursuant to which duly ratified treaties have a higher

authority than | aws.

46. Consequently, article 3 of the Convention applies in full and

suppl enents the provisions of the Code of Criminal Procedure, which does not
permt extradition “if the crinme or offence is of a political nature or if the
circunmstances indicate that the extradition has been requested for politica
notives” (article 313 of the Code of Crimnal Procedure). The provisions of
the Convention thus supplenment Tunisian law in respect of extradition

47. Tuni si an | aw guarantees the rights of the person liable to extradition
Neither the political authorities nor the adm nistrative authorities assess
the “substantial grounds for believing that he would be in danger of being
subjected to torture” and the existence in the State concerned of

“a consistent pattern of gross, flagrant or mass violations of human rights”.
Only the Indictnment Division of the Tunis Court of Appeal is conpetent to
consi der applications for extradition (article 321 of the Code of Crim nal
Procedure). If this body issues an unfavourable opinion, its ruling is
definitive and extradition may not be granted (article 323 of the Code of
Crimnal Procedure).

Article 4

48. The Tuni sian Penal Code contains a series of articles dealing with the
abuse of authority by public officials or simlar persons:

(a) Article 101, which explicitly categorizes the use of violence as
an offence, stipulates a penalty of five years' inprisonnment and a fine for
any public official or simlar person who, in the exercise of his duties, uses
vi ol ence or causes it to be used against any person w thout just cause. The
Court of Cassation has defined the scope of article 101. Crimnal judgenent
No. 4960 of 16 January 1967 uphol ds the principle whereby the article
“provi des for sanctions against a public servant who assaults others in the
course of his duties”. This clause conmes under the headi ng “abuse of
authority”, which neans that it is only applicable to public servants vested
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by the |l aw and the Governnent with the authority to nmaintain |aw and order, to
enforce the law or regulations or to execute governnent or judicial decisions.

(b) The sane penalty is incurred by a public official who unlawfully
interferes with the personal liberty of others, or who perpetrates or causes
to be perpetrated violence or ill-treatnent against an accused person, w tness
or expert in order to obtain a confession or statement fromthem (art. 103,
para. 1).

(c) The threat of violence or ill-treatnent by a public official is
puni shabl e by six nonths' inprisonnent (art. 103, para. 2).

(d) A penalty of two years' inprisonnment and a fine is incurred by a
public official or simlar person who, resorting to one of the practices
mentioned in article 103, has enpl oyed persons on fatigue duty for work other
than that of public utility ordered by the Governnent (art. 105).

49. Public officials found guilty of attacks on personal freedom violence
or torture, may be debarred from exercising certain rights such as enpl oynent
in the civil service, a career in certain professions, the right to vote, the
right to carry weapons or all official honorary distinctions (art. 115).

50. In this respect, it should be noted that Tunisian crimnal |aw defines
the category of public official very broadly. Article 82 defines public
officials as persons “vested with authority, including tenporary authority,
whet her remunerated or not, whose execution is related to sone public interest
and which therefore renders a service to the State, public adm nistrations,
muni ci palities or public institutions”.

51. The person's status as a public official thus has a bearing on the
determination of the penalty for acts of violence or assault. This status is
an aggravating circunstance whose consequences are set by the legislature
itself and which the judge takes into account in sentencing.

52. Severe penalties are thus applied in cases of violence, assault, torture
or cruel treatnment committed during an inquiry and in general when individuals
are deprived of their freedomthrough abuse or abnormal treatnent.

53. The Penal Code provides for the punishnment of violent acts of any kind,
whet her direct or indirect, physical or nental

54. However, public officials are liable to the nost severe penalties, as
established by the Penal Code, if the consequences of their actions are
particularly serious. Any public official who perpetrates acts of torture is
therefore always liable to the heaviest penalty:

(a) As regards violence in cases of kidnapping or abduction, new
article 237 of the Penal Code, as anmended in 1989, provides that if a physica
disability or illness results fromthis crime, the perpetrator is liable to
i mprisonnent for life. The same is true in cases of arbitrary arrest,
detention or restraint which result in physical disability or illness
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(art. 251). The penalty is 10 to 20 years' inprisonment when the illness or
physical disability is the result of the hijacking of a means of land, air or
sea transport (art. 306 bis).

(b) In cases of intentional violence, the Penal Code distinguishes, by
order of gravity:

- Assault or acts of violence which have no serious or |asting
effects on the health of the victim the perpetrators of such
violent acts are liable to 15 days' inprisonnent and a fine

(art. 319);

- Vi ol ent acts which have serious consequences for the health of the
victim (article 218 et seq. of the Penal Code). |In the case of
wounds, bl ows or any other act of violence, the penalty is
one-years' inprisonment and a fine. |In the event of
prenmedi tation, the penalty shall be three-years' inprisonment. |If

the acts of violence result in nmutilation, |oss of the use of a
linb, disfigurenent, infirmty or permanent disability not
exceedi ng 20 per cent, the penalty shall be five-years

i mprisonment. If the disability exceeds 20 per cent, the penalty
shal |l be six years' inprisonment (art. 219). In addition, the
nmere fact of participating in a braw resulting in serious
consequences for the victimis punishable by six nonths'

i mprisonment (art. 220);

(c) Wth regard to threats of violence, anyone who, by any neans
what soever, threatens another with an attack which would carry a crimna
penalty, is liable to six nonths' to five years' inprisonnent and a fine. The
penalty is doubled if the threats are acconpani ed by orders or by conditions,
even if made verbally (article 222, as anended in 1977). A person who
t hreatens another with a weapon, even without intending to use it, is liable
to one year's inprisonnent and a fine (art. 223).

55. The protection afforded to all individuals under Tunisian crimnal |aw
is not a nere formality or statement of principle but is applied in practice.
See the information on this subject in the section on article 2.

Article 5

56. The general rules on jurisdiction apply in the particular case of acts
of torture or violence. Article 129 of the Code of Crim nal Procedure

provi des that, as a general rule “courts conpetent to try an offence are those
in the place where the offence was conmitted, in the defendant's place of
domicile, in the defendant's | ast place of residence or in the place where the
def endant was found”. The broad jurisdiction of Tunisian courts applies not
only in cases of conflict of jurisdiction between two Tunisian courts but al so
in cases of conflict between a Tunisian court and a foreign court.

57. In cases where a Tunisian national is the victimof acts of torture
conmitted abroad by non-Tunisians and also in cases where an alien is arrested
in Tunisia for an offence comritted abroad and no extradition proceedings are
instituted, the Tunisian courts may establish their jurisdiction under the
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provisions of article 5 of the Convention, which would thus conpl enent the
general rules of jurisdiction set out in the Code of Crimnal Procedure.

Article 6

58. It should be recalled that, as regards the provisions of article 6, the
general rules of procedure apply in the absence of any request for
extradition. Under this procedure, if a person is suspected of having
commtted acts of torture that nmay be defined as an offence, the Public
Prosecutor of the district where the alien was arrested “shall proceed
forthwith to establish the prisoner's identity, informhimof the grounds for
his arrest and draft a full report” (article 319 of the Code of Crim nal
Procedure). After this, “the alien shall appear before the Indictnment

Di vision of the Court of Appeal of Tunis wi thin a maxi rum of 15 days fromthe
notification of the grounds for arrest. An exam nation shall then be held and
a report drafted. The Public Prosecutor's Ofice and the prisoner shall be
heard. The prisoner may obtain the aid of a lawer. He may be rel eased on
bail at any time during the proceedi ngs, subject to the provisions of this
Code” (article 321 of the Code of Crimnal Procedure).

59. O her than in special extradition proceedings, an alien suspect is
summoned to an exami nation and, if he does not appear, an arrest warrant is

i ssued by the exam ning magistrate. The warrant indicates the nature of the
charge and the | egislation applicable and instructs any | aw enforcenent
official to effect the arrest. After questioning within three days, the
exam ni ng magi strate may, on a submi ssion by the Public Prosecutor, issue a
warrant of commitnent if the offence is punishable by inprisonnent or carries
a nore severe penalty. On his first appearance, the person in custody has the
right not to reply except in the presence of counsel of his own choosing.
After this first appearance he is allowed to communicate at any tine with his
counsel

60. It follows fromthese general rules that an alien taken into custody may
comuni cate with the appropriate representative of his State, even in the
absence of an express provision to this effect. |In practice, such

communi cation is the rule.

61. Article 6, paragraphs 3 and 4, of the Convention conplenments the rules
of procedure of Tunisian |aw, insofar as an alien taken into custody is
authorized not only to communicate at any tinme with his counsel (i.e. his

| awyer, in accordance with article 70 of the Code of Crimnal Procedure) - who
in nost cases is appointed to defend the accused by the diplomatic or consul ar
authorities of his country - but also to “conmunicate i mediately with the
nearest appropriate representative of the State of which he is a national, or
if he is a stateless person, with the representative of the State where he
usual ly resides”, as provided in article 6, paragraph 3, of the Convention

62. In addition, the conventions on judicial cooperation that Tunisia has
signed with several other countries generally include rules governing the
comuni cations referred to in article 6 of the Convention
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Article 7

63. Article 7 provides that the State Party in the territory under whose
jurisdiction a person who has conmmitted acts of torture is found shall, if it
does not extradite him submt the case to its conpetent authorities for the
pur pose of prosecution. The procedures and sentences shall be the sane as for
ordinary offences of a serious nature and shall in no way be | ess stringent
than those which apply in cases where the offence has been commtted in the
territory of the State or when the offender or victimis a national of that
State.

64. It has already been pointed out in the comments on article 5 that the
provi sions of the Convention in this matter extend Tunisian jurisdiction only
to cases where the victimis Tunisian and to cases where the offender is found
in Tunisian territory but not extradited.

65. Under Tunisian crimnal |aw, the use of violence by a public official or
simlar person is treated as a serious offence, especially when it results in
wounds, disfigurenent or permanent disability. The sane applies to assaults
and ot her acts of violence perpetrated by one citizen agai nst anot her when
they lead to pernmanent disability equal to or exceeding 20 per cent.

66. The Departnent of Public Prosecutions represented by the Public
Prosecut or establishes whether an offence has been comritted and receives
accusations by public officials or private individuals, as well as conplaints
by injured parties (article 26 of the Code of Crimnal Procedure). The Public
Prosecutor initiates the proceedings and brings the accused to court if the
acts in question are ordinary offences or infractions, and nust order the
opening of an inquiry if the acts constitute serious offences (article 47 of

t he Code).

67. The exam ning magi strate then questions the accused. He acquaints him
with the charges against himand the | egislation applicable to such of fences,
and hears statenments by the accused after inform ng himof his right not to
reply except in the presence of counsel of his own choosing. A note of this
warning is entered in the record. 1f no choice is nade, when the accused
person is indicted and requests |egal counsel to be appointed, counsel shal
be appointed for himby the president of the court (article 69 of the Code).
The indicted prisoner is allowed to conmunicate at any time with his counse
(art. 70).

68. The accused's file is nade avail able to the defence counsel 24 hours
prior to the questioning. The defence counsel may neke a statenent once
authorized to do so by the exam ning nmagistrate. Lastly, the report is

i medi ately drawn up and read out to the indicted person, marked and
initialled and signed by the judge, the clerk of the court, the person
appeari ng and, where appropriate, by the lawer and interpreter (art. 72).
The items produced in evidence are shown to the indicted person for himto
state whet her he recogni zes them and to make any comments thereon

69. In the case of acts defined as ordinary offences, the Public Prosecutor
may merely take statenents fromthe accused, who in the course of the
guestioning or the period of custody enjoys the necessary safeguards. The
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person in custody or one of his parents, children, brothers, sisters or his
spouse may request a nedical examination. A note of this request is made in
the record, which nust always indicate the date and tine when the period of
custody began and ended. Simlarly, the date and tine when any questioning
begi ns and ends nust be indicated. The record nust be initialled by the
person held in custody; in the event of refusal, this fact is noted, together
with the reasons.

70. In police stations where persons are held in custody, judicial police

of ficers nmust keep a special nunbered register of the identities of persons
hel d, indicating the date and time when custody begi ns and ends

(article 13 bis of the Code of Crimnal Procedure). There are, of course,

adm nistrative and judicial checks as to the accuracy of the information in
the registers. The inspectorates-general of police services and of the

nati onal guard may check the records at any tine. Judicial supervision is
carried out through the advocates-general of the courts of appeal, under whose
authority all agents of the judicial police carry out their duties, in
accordance with the provisions of article 10 of the Code of Crimna

Procedure. Disciplinary sanctions or judicial proceedings my be ordered as a
result of this double check

71. Persons who have conmitted acts of torture remain |iable to prosecution
as long as the public right of action is not prescribed. Prescription occurs
when 10 years have passed fromthe date when the offence was commtted, if the
act of torture constitutes a serious offence, and when 3 years have passed if
it constitutes an ordinary offence. Prescription is suspended by any

hi ndrance in law or in fact to the exercise of the public right of action
(article 5 of the Penal Code). Public action may resume whenever new charges
arise. According to article 121 of the Code of Crimnal Procedure, new
charges may consi st of statenents by wi tnesses, or evidence and records which
al though it was not possible to submit themto the exam ning nagistrate or the
court of indictment, nevertheless |end support to charges which otherw se
woul d have been deened poorly founded, or shed new light on the facts, thereby
hel ping to establish the truth. It is the sole responsibility of the Public
Prosecutor or the Advocate-General to deci de whether there are grounds for
requesting the reopening of the case on new charges

72. Tunisian law is stringent in punishing acts of violence or torture, but
nevert hel ess safeguards the rights of the accused, both in proceedings
instituted by the Public Prosecutor's Office and in the investigation or
judgenent. Acts of torture, however they are categorized, are considered

of fences under the ordinary |aw of an especially serious nature. Even if they
constitute | esser offences and the opening of a judicial investigation is
optional, it is customary anong the Tunisian judicial authorities to order a
judicial investigation in all cases where the suspect is a public official, in
order to provide every guarantee of due process and fair adm nistration of
justice.

73. In addition, the procedures and sentences are the sane whatever the

pl ace of the offence or the nationality of the offender. Moreover, Tunisian

| aw guarantees the fair treatnent of the accused even after the case is

cl osed, insofar as publication of extracts of judgenents and the disclosure of
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the identity of the accused are prohibited unless the conpetent authority
deci des ot herwi se. Indeed, under article 5 of the Penal Code, publication of
the contents of a judgenent constitutes an additional sanction

Article 8

74. The Constitution of Tunisia provides for refusal of requests for the
extradition of political refugees. This is the only exception incorporated
into the Code of Crimnal Procedure, which in all other cases permts
extradition and treats acts of torture, violence and i nhuman treatnment as
extraditabl e of fences.

75. The conditions, procedure and effects of extradition are governed by the
Code of Crimnal Procedure unless special treaty provisions apply (art. 308).
The exception relates both to bilateral agreenents on nutual judicia

assi stance and to international conventions.

76. By virtue of the principle of the primacy of treaties over donestic

| egi sl ation, the provisions of article 8 of the Convention have a higher |ega
val ue than donestic |laws and take precedence over any contrary provisions in
t he Code of Crimnal Procedure.

Article 9

77. Tuni si a does not nmake extradition conditional upon the existence of a
treaty and it generally provides all requesting countries with any usefu

i nformati on on persons who have commtted offences either in Tunisia or
abroad. Articles 331 et seq. of the Code of Criminal Procedure give exanples
of the type of judicial cooperation that may be provided by the Tunisian
authorities even to States with which it is not bound by a treaty.

Article 331 provides as foll ows:

“As far as non-political crimnal proceedings in a foreign country are
concerned, letters rogatory issued by foreign authorities shall be
transmtted through diplomatic channels to the Mnistry of Justice.
Such letters rogatory shall be executed, if appropriate, in accordance
with Tunisian law. In cases of energency they may be transmtted
directly between the judicial authorities of the two States.”

78. In addition, under article 333 of the same Code:

“I'n crimnal cases under investigation abroad, whenever the foreign
Government requires evidence or docunents that are in the hands of the
Tuni sian authorities, it shall submt a request through diplomatic
channels. The request shall be conplied with unless there are any
speci al reasons for not doing so, and the requesting Governnent shal
undertake to return the evidence and docunents as soon as possible.”

79. Thanks to Tunisia' s conmtnent to international cooperation, it is
practically inpossible for persons who have conmitted acts of torture to
escape prosecution, whether they are in Tunisia or have fled abroad.
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Article 10

80. Anmong t he new neasures taken in inplenentation of the provisions of
article 10, the followi ng may be nentioned:

(a) The publication by the Mnistry of the Interior, on 15 June 1991
of circular No. 504 concerning the inclusion of human rights as a subject in
trai ning programmes for agents of the internal security forces. On that
occasion, the Mnister stressed that it was particularly inmportant to include
this subject in training and retrai ning programmes for the officers and agents
i nvol ved, in accordance with the denocratic choices made by Tunisia since the
begi nning of the new era. The circular notes that these progranmes are
i ntended to provide an opportunity to recall the obligations incunmbent on
agents of the security forces, who, as public officials, nust behave in a
civilized fashion towards citizens, and also to draw their attention to the
penalties incurred by the abuse of authority and by infringements of the
rights, individual freedons and possessions of others. Those in positions of
responsibility are therefore invited to nonitor the inplenmentation of these
programes and ensure the inprovenent of the behaviour of all agents of the
security forces, wherever they are |ocated, in accordance with the basic
principles set forth in the Universal Declaration of Human Ri ghts.

(b) The publication of special guidelines containing the texts of the
various United Nations and national instrunments, to be distributed to those
responsi ble for enforcing the law. The intention is that these should becone
a working tool and a reference docunent that guides their conduct in the
performance of their duties. The docunent includes the follow ng texts:

- The Decl aration of 7 Novenber 1987

- The Constitution of the Republic of Tunisia;

- The Uni versal Declaration of Human Ri ghts;

- The International Covenant on Civil and Political Rights;

- The Convention against Torture and O her Cruel, |nhuman or
Degradi ng Treatnent or Puni shnent;

- Extracts fromthe Code of Crimnal Procedure;
- The decree relating to the organi zati on of prison establishnments;

- A note setting forth the rules of conduct to be followed by
of ficials responsible for enforcing the |aw

- The Standard M nimum Rul es for the Treatnent of Prisoners;

- The Principles of Medical Ethics relevant to the Role of Health
Personnel, particularly Physicians, in the Protection of Prisoners
and Det ai nees agai nst Torture and Ot her Cruel, Inhunman or
Degradi ng Treatnent or Puni shnent;
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- The Declaration on the Elinmnation of Al Forms of I|ntolerance and
of Discrimnation Based on Religion or Belief;

- The Basic Principles on the Use of Force and Firearns by Law
Enf orcenment Officials;

- The Basic Principles on the Role of Lawyers.

These gui delines were published in the context of the basic options for the
new Tunisia, in inplenentation of the directives of the President of the
Republic with regard to the strengthening of public freedoms and respect for
the dignity of the individual. |In presenting the guidelines, the Mnister of
the Interior enphasized that the task of officials responsible for ensuring
respect for the lawis to protect society and ensure peace, security and
stability. This requires themto be fully aware of their duties and
responsibilities, so that the freedom integrity and dignity of the individua
may be saf eguar ded

(c) W despread distribution of the circulars dealing with the rules
for the treatnment of detainees and the punishnment of any abuse. Circul ar
No. 895 on that subject, issued by the Mnistry of the Interior on
16 Decenber 1991, required the text of the oath sworn by agents of the
internal security forces when entering the service to be displayed. It
explicitly refers to the obligation of such agents to abide by the regul ations
and observe the law. This oath nust be sworn before the President of the
Court of First Instance with jurisdiction in the area concerned and is entered
in the records (see annex).

(d) The di ssem nation of the Standard M ni mum Rul es for the Treatnent
of Prisoners. Circular No. 904, of 24 Decenber 1991, was issued by the
M nister of the Interior, ordering the Rules to be displayed in police
stations and national guard barracks. The Mnister called on these agents to
abide by the Rules and to observe themto the letter (see annex).

81. In order to heighten | aw enforcenent agents' awareness of the need
to respect human rights and to give thema sense of noral and | ega
responsibility, the Mnister of the Interior published circular No. 72,
of 24 February 1992, requiring all agents and officers of the interna
security forces who are given a command function to sign a commtment to
respect human rights and public freedons.

82. Two further circulars were issued in 1992 in the context of the Mnister
of the Interior's appeal for an inprovenent in relations with the citizenry.
The first (No. 6, of 3 January 1992) enphasi zes the need for agents of the
security forces to adhere to the law and to apply it rigorously, wthout abuse
or excess that m ght encourage attacks on the administration or lead to
prosecution of the agent before the conpetent authorities. 1In the second
circular (No. 53, of 12 February 1992), which reports a certain deterioration
in the relations between security agents and the citizenry, the Mnister of
the Interior urged all the officials involved to make efforts to inprove their
relationship with citizens, to help them and to show understandi ng and

pati ence (see annex).
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83. At the level of the Mnistry of Justice, the Hi gher Institute of the
Magi strature offers a nodern professional qualification and further training
to magi strates. The Institute has taken part in several human rights sem nars
and an inportant conmponent of its training programre deals with human rights.
Two decrees issued by the Mnistry of Justice on 26 June 1992 establish the

i nclusi on of human rights as a subject in the teaching and training programres
of the Higher Institute of the Magistrature.

84. Anmong the nost inportant conponents of the training progranme are
courses on human rights. They aimto expand the know edge of future

magi strates through the study of the international conventions and of the
recommendati ons and gui delines issued by the United Nations and regiona
organi zations in the area of human rights; and to familiarize junior

magi strates with international human rights protection nmechani snms and
conmparative | aw.

85. These courses, and the related practical work, such as sinmulated trials
and ot her |earning techniques, also aimto cultivate a sense of humanity and
an awareness of international standards, with the objective of safeguarding

def endants’' rights and nmaking justice prevail in conscience and conduct.
Article 11
86. In addition to the adm nistrative oversight perfornmed by the

I nspectorate-Ceneral of the Mnistry of the Interior, the subordination of
menbers of the judicial police to judicial authority, represented by the
Public Prosecutor, reflects the Tunisian |legislature's desire to keep a
systematic watch on the procedures and practices for the arrest and

i nterrogation of suspects. This is designed to prevent acts of torture being
commtted by officers responsible for | aw enforcenent.

87. Article 10 of the Code of Crimnal Procedure lists the officials of the
judicial police, nanely, magistrates authorized to investigate any breaches of
the rules and | awenforcenent officers.

88. Article 13 bis of the Code, as anended by the Act of 12 Novenber 1987,
stipulates that | awenforcenent officers may not hold a suspect for nore than
four days. They nust report the detention to the judicial authorities,
represented by the Public Prosecutor. The judicial authorities may issue a
decision in witing to extend the detention period, initially for four nore
days and, in cases of absolute necessity, for a further period of two days
only.

89. Police custody is systematically supervised by the Public Prosecutor
who orders an extension only in exceptional circunstances. |In all cases and
within the four-day limt, however, the Public Prosecutor verifies the

physi cal condition of the suspect.

90. The sanme Act provides that, during or at the end of the custody period,
the person held in custody, or his or her parents, children, brothers, sisters
or spouse may request a nedical examination. This is noted in the record,
which nust in all cases state the date and tinme of the beginning and end of
the custody and of any interrogation.
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91. In this connection, as noted earlier, the Mnistry of the Interior

i ssued circular No. 904 of 24 Decenber 1991, disseninating the Standard

M ni mum Rul es for the Treatnent of Prisoners, and circular No. 895 of

16 Decenber 1991 concerni ng, anong ot her things, the taking of an oath by
menbers of the internal security forces on assuming their duties. The oath
enphasi zes the need to respect the |law and thus prevent any use of torture or
ot her inhuman or degradi ng treatnent.

92. Protecting the suspect against any act of physical or nental torture
means that the exam ning nagistrate nust, when the suspect first appears
before him informhimof the charges agai nst himand of the rel evant

| egislation and take his statement after advising himof his right to reply
only in the presence of counsel of his choice. The fact that he has been so
advised is placed on record (article 69 of the Code of Crimnal Procedure).

93. An accused with a permanent residence in Tunisia and with no previous
convi ctions involving inprisonment for nore than three nonths is entitled to
be rel eased, with or without bail, five days after the interrogation, provided

that the maxi mum | egal penalty for the offence in question is |ess than
one year's inprisonnent.

94. The accused may be placed in pre-trial detention in cases of serious or
in flagrante delicto of fences and whenever there are substantial grounds for
believing that detention is necessary as a security neasure to prevent further
of fences, as a guarantee that the sentence will be served or as a neans of
ensuring the authenticity of information. |In such cases, pre-trial detention
may not exceed six nonths.

95. If the investigation so warrants, the exam ning magi strate may, on
advice fromthe Public Prosecutor and on the basis of a reasoned order, extend
t he detention period once for not nore than three nmonths for ordinary offences
and twice, for not nore than four nonths each time, in the case of serious

of f ences.

96. An order extending the pre-trial detention period may be appeal ed before
the Indictment Division (new article 85 of the Code of Crimnal Procedure).
The |l ength of extensions of pre-trial detention was shortened by the Act of

22 Novenber 1993. Previously, detention could be extended for six nonths in
the case of ordinary offences and twice for six nmonths each in the case of
serious offences.

97. It should be noted that any departure fromthe rul es guaranteeing the
freedom of the individual renders the official concerned liable to prosecution
and possible inprisonment (article 103 of the Penal Code). The injured party
may be conpensated for the injury suffered. Under article 85 of the Code of
bl igations and Contracts, an official causing injury to another person nust
conpensate the injured party. Article 86 of the sane Code stipul ates that any
menber of the judiciary abusing his position is liable for any injury caused
to anot her person and nust conpensate such person, whatever the nmagnitude of
the conpensation stipulated in the Penal Code.

98. As regards prisoners, article 3 of the prison regulations |aid down by
the decree of 4 Novenber 1988 stipulates that “no person may be adnmitted to
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pri son except pursuant to a judgenment or on the basis of a warrant of arrest

or commitnment or an order for body execution”. Commitnent is thus possible
only on the basis of a judicial decision, which provides citizens with a
consi derabl e degree of protection against unlawful, incomunicado or arbitrary

i mpri sonment .

99. To achieve this, prisons have been divided into three categories
according to the gravity of the offence and of the sentence:

The first category includes the main prisons for persons sentenced to
five years' inprisonnment or nore

The second category includes regional prisons for persons in pre-tria
detention and those convicted of ordinary or m nor offences;

The third category includes sem -open prisons for persons engaged in
rehabilitative work or convicted of ordinary or mnor offences.

100. To ensure hurmane treatnent of detai nees and guarantee them effective
protection agai nst physical, nmental or sexual abuse, they are classified by
sex, age, nature of the crinme and penal status, depending on whether the
det ai nee has been convicted, is under arrest, or is a first-time or repeat

of fender. For exanple, fenal e detainees are placed in prisons reserved for
wonen. |If necessary, they are placed in special wings. They are guarded by
femal e warders under the direction of the prison governor. Fenmale prisoners
may keep children less than three years old with them However, this
age-limt can be raised at the nother's request and with the agreenment of the
pri son governor (article 9 of the decree).

101. The prison administration nust provide prisoners with single beds.

Pri soners are kept together by day and by night. However, whenever necessary
in the interest of the investigation and the detainee's safety, he or she may
be isolated in a room equi pped with the basic anmenities and necessary sanitary
facilities. In such cases, two prisoners may not be kept in the same room
(article 10 of the decree).

102. The prison regul ations set out the rights of detainees, which nmenbers of
| aw enf or cenent agencies are obligated to respect:

Ri ght to nedical care and nedication
Ri ght to hygi ene;
Right to receive visits and gifts fromrelatives;

Right to neet the | awer responsible for their defence with no prison
of ficers present;

Ri ght to correspondence;
Right to work in exchange for a wage;

Right to at | east one hour's outdoor exercise daily.
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103. The decree |laying down prison regul ations defines disciplinary
procedures within prisons. Disciplinary action is taken on the basis of a
deci sion by the disciplinary board conprising a prisoners' representative and
a social worker. Disciplinary action nay under no circunstances involve
torture or corporal punishnent. It may involve forfeiture of the right to
receive gifts for a period not exceeding 15 days, forfeiture of visiting
rights or of the right to receive witing materials and publications for the
same period and confinement to a cell for not nore than 10 days.

104. It is worth noting that, under the decree of 13 March 1957, the
| egi sl ature set up regional prison watch committees to consider all matters
relating to the health, nutrition, work schedul e and protection of prisoners.

105. In addition, the President of the Republic established a tradition of
continuous political monitoring of the treatnment of prisoners which has

i nproved judicial and adm nistrative supervision. Although it has already
been nentioned earlier, it is worth recalling here that, on 17 April 1992, the
Head of State wote to the Chairman of the Comm ssion of Investigation set up
to look into allegations of human rights violations, inviting himto prepare a
report on the inplenentation and follow up of reconmendati ons made after the
inquiry (see annex).

106. A major reformof the juvenile justice systemwas introduced with the
Act of 12 July 1993 anendi ng a nunber of provisions of the Code of Crininal
Procedure. Article 224 (anended by Act No. 82-56 of 4 June 1982) provides
that “children between 13 and 18 years of age who are charged with an of fence
shall not be tried by the ordinary crimnal courts. They shall be tried by a
juvenile nmagistrate or the juvenile crimnal court” (provision amended by Act
No. 93-73 of 12 July 1993). The juvenile nmagistrate also has jurisdiction
over mnors between 7 and 13 years old. The minority of the offender is
determ ned on the basis of the date of the offence with which he is charged.

107. Simlarly, article 225 states: “The juvenile magistrate and the
juvenile crimnal court shall, depending on the circunstances, order such
nmeasures of protection, assistance, surveillance and educati on as deened
necessary. |In special cases, when the circunmstances and personality of the
of fender are considered to require it, they may inpose penal sanctions on
m nors of more than 13 years of age. In such cases, the sentence shall be

served in a specialized establishnent or, if there is none, in the wng
reserved for mnors” (anended by Act No. 93-73 of 12 July 1993).

108. Juvenile offenders are entitled to special judicial treatnent, by virtue
of their status. New article 234 stipulates that “the juvenile magistrate
shall carry out all necessary neasures and investigations to ascertain the
truth and the character of the minor in question and to determ ne appropriate
rehabilitation neasures. He shall conduct a background investigation to

gat her information on the material and noral status of the famly, the
character and history of the mnor, his school attendance and the conditions
in which he has lived or been brought up. He shall, if necessary, order a
medi cal and psychol ogi cal exanmi nation of the minor or order the mnor to be

pl aced in an observation centre. Experts shall study the psychol ogi cal

medi cal and sociol ogi cal aspects of the mnor's personality and report thereon
to the juvenile magistrate within one nonth of the mi nor being placed in the
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centre. This tinme limt may be extended only in cases of necessity and for a
further nmonth only. However, in the interest of the mnor, he nmay order none
of these neasures or prescribe only one of them |In such cases, he shal

i ssue a reasoned deci sion”

109. New article 237 (amended by Act No. 93-73 of 12 July 1993) grants
juvenile defendants rights exceeding the scope of ordinary |aw by stipul ating:

“The juvenile nmagistrate or juvenile exam ning nmagi strate shal
notify the known parents or guardi ans of |egal proceedings in advance
and, if the mnor or his |legal representative does not choose counsel
shal | appoi nt one or have one appointed by the presiding judge. They
may order the social services or other qualified persons to conduct the
background inquiries. The juvenile magistrate or juvenile exam ning
magi strate may tenporarily place the mnor:

(a) Wth his parents, guardian or other trustworthy person

(b) In an observation centre
(c) In a remand hone;
(d) In an approved public or private institution

(e) Wth a child-care service or hospital

(f) In an educational, vocational training or treatnent
institution or establishnment approved by the conpetent authorities.

Tenporary custody nay, under certain circunstances, take the form of
non- cust odi al supervi si on”

110. A custodial sentence is a very exceptional nmeasure which can be inposed
on a juvenile offender only if his personality so requires and no other
measure i s considered effective. New article 238 (anended by Act No. 93-73 of
12 July 1993) of the Code of Crim nal Procedure stipulates clearly that minors
| ess than 13 years old who are charged with an offence or crinme “my not be
placed in a prison by the juvenile magistrate or by the Indictment Division
unl ess such a nmeasure appears essential or it is inpossible to make any ot her

arrangenent. |In such cases, the minor shall be placed in a specialized
institution or, where there is none, in the section reserved for mnors and
shall, as far as possible, be separated from other prisoners at night”.

111. Juvenile offenders also receive special judicial treatment. Article 239
of the Code of Criminal Procedure, as anmended by the Act of 12 July 1993,
stipulates that the juvenile magistrate shall issue a ruling after having
heard the child, the parents or guardian, the victim w tnesses, the Public
Prosecutor and the defence and after consulting two expert juvenile
counsel l ors, who nust provide a witten opinion. The juvenile magistrate is
not bound by the counsellors' opinion. He may also issue a ruling even if one
or both counsellors are unable to attend the hearing. He may, if the interest
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of the mnor so requires, excuse himfromattendi ng the hearing, in which case
he is represented by a | awer or by his father, nother, guardian or the person
who has custody of him

112. New article 240 of the sane Code al so states:

“Only the witnesses in the case, the mnor's inmediate famly
| egal representative or guardian, |awers, representatives of
associations or institutions concerned with children and non-custodia
supervi sors shall be pernmitted to attend the proceedi ngs.”

The magi strate may at any tinme order the minor to withdraw for all or part of
t he subsequent proceedi ngs.

113. Publication of the record of the proceedings or information regarding
the identity and personality of juvenile offenders is prohibited. Breaches of
the regul ati ons are punishable by a fine of 10 to 1,000 dinars. Subsequent

of fences are puni shable by inprisonnment for two months to two years. The
judgenent is pronounced at public proceedings. It may be published, provided
that the minor's nanme is not given, even in the formof an initial. O fenders
are liable to a fine of 10 to 100 di nars and repeat offenders to inprisonnent
for one nonth to one year

114. As regards neasures taken on behalf of children, the Tunisian

| egi slature, in adopting the Act of 12 July 1993, introduced the systemfor
the review of penalties as a prelude to the appoi ntnent of judges for the
enforcenent of sentences. New article 254 provides that the juvenile

magi strate may, ex officio or at the request of the Public Prosecutor, the
m nor, his parents, guardian or the person who has custody of him or on the
basis of the report of the non-custodial supervisor, rule on any problens of
enforcenent, incidents or requests for return to custody and, in general

nmodi fy the neasures of protection, assistance, supervision, education or
rehabilitation ordered with respect to the mnor by himor by the juvenile
crimnal court.

115. The juvenile nagistrate nmust, in conjunction with the services
concerned, nonitor the execution of the sentence inposed on the mnor by
visiting himto ascertain his condition and the effectiveness of the neasure
decided on. He may, if necessary, call for nedical or psychol ogica

exam nati ons or background investigations. He nust review the case of the

m nor at |east once every six nonths with a view to anmendi ng his decision

ex officio or at the request of the Public Prosecutor, the mnor, his parents,
his | egal representative, his guardian or his | awer.

116. If a mnor of not less than 15 years of age is found to have rendered

i neffectual the protection or surveillance nmeasures already taken in his case
t hrough persistent m sconduct or indiscipline or dangerous behaviour, the
juvenil e magi strate may i ssue a reasoned decision placing himin a specialized
institution up to a maxi num age of 20.
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Article 12

117. Monitoring and investigations are the responsibility of the bodies
referred to in the conmmentary on article 11, nanely the Inspectorate-CGenera

of the Mnistry of the Interior and the Departnent of Criminal Affairs, in
conjunction with the I nspectorate-General, both of which cone under the

M nistry of Justice. Wenever there is a possibility or grounds for believing
that an act of torture has been committed, investigations and inquiries are

or der ed.

118. D5 days' inprisonnent and a fine (art. 319);

- Vi ol ent acts which have serious consequences for the health of the
victim (article 218 et seq. of the Penal Code). |In the case of
wounds, bl ows or any other act of violence, the penalty is
one-years' inprisonnent and a fine. |In the event of
prenmedi tation, the penalty shall be three-years' inprisonment. |If
the acts of violence result in nmutilation, |oss of the use of a
linb, disfigurenent, infirmty or permanent disability not
exceedi ng 20 per cent, the penalty shall be five-years
i mprisonment. If the disability exceeds 20 per cent, the penalty
shal |l be six years' inprisonment (art. 219). In addition, the
nmere fact of participating in a braw resulting in serious
consequences for the victimis punishable by six nonths'

i mprisonment (art. 220);
e cases fromthe start of the detention

120. Inits report, the Conmm ssion found that abuses had in fact been
conmitted by individuals who had not taken account of State policy or of the
gui delines of the President of the Republic. It stated that it had been
infornmed of judicial investigations and inquiries into those abuses and of the
di sci plinary neasures taken agai nst those responsible.

121. The Commi ssion of Investigation was of the view that Tunisia nust
preserve its honourable position regarding human rights and deal wth al

i ncidents of violence, however serious, by legal nmeans. Anong the proposals
and recomendations which it put forward in that regard were the foll ow ng:

Ensure the wi dest possible publicity, both within and outside the
country, for government policy and the substantial achievenments in the
field of human rights, while confirm ng that persons responsible for any
abuses wi |l be punished follow ng a thorough investigation

Di ssem nate the provisions of instruments and | aws concerning human
rights, drawing attention to the consequences of any violation of their
provi sions and describing in detail the cases and the penalties
prescribed in international instrunents and Tunisian |egislation;

Di ssemi nate further human rights principles and precepts through
education, teaching, cultural and information infrastructures at al
| evel s;
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Strengt hen cooperation with human rights bodies, recomrend that they
coordinate their efforts and affirmthe need to elimnate politica
consi derations fromaction to pronote human rights;

Study and devel op legislation to consolidate and safeguard human rights.

122. On 19 Cctober 1991, the President of the Republic ordered the
publication of the Conm ssion's conclusions and reconmendati ons. The
publicati on was wel coned by many bodi es both within and outside the country
and aroused the interest of human rights organizations. The President of the
Republic instructed all bodies concerned to nmonitor the inplenentation of the
recommendat i ons.

123. The report was not published inits entirety as the |law prohibits

di scl osure of the nanes of suspects in cases where no verdict has been reached
(article 5 of the Penal Code). The conclusions and recomendati ons were
publ i shed, however

124. As noted earlier, the President of the Republic again instructed the
Chai rman of the Comm ssion of Investigation to report on the inplenmentation
of the Conmi ssion's recomendations (see annex for the President's letter
dated 17 April 1992).

125. On 17 April 1992, a small mnisterial panel, presided over by the
President of the Republic, considered the followup to the Comm ssion's
report. The panel, which included the Chairman of the Hi gher Comm ttee on
Human Ri ghts and Fundanental Freedomnms in his capacity as Chairman of the

Commi ssion, reviewed judicial action and disciplinary nmeasures as well as the
situation of victins and the assistance to be provided to them pending the
verdict of the court. The panel also considered the neasures to prevent
abuses and incul cate the human rights culture anong | aw enforcenent officials.

126. On 13 July 1992, the Chairman of the Commi ssion of Investigation
submitted to the Head of State a report on the extent of the inplenentation of
the Comm ssion's recommendati ons. The President of the Republic ordered the
docunent to be published in extenso. This was done on 21 July 1992. The

nati onal and international press commented at length on this event, stressing
that it was in accordance with the policy of transparency pursued by the
Tuni si an authorities.

Article 13

127. The right to conplain to the conpetent authorities is guaranteed under
Tuni sian | aw by both ordinary and speci al procedures.

(a) O dinary procedures

128. The judicial authorities responsible for receiving conplaints are, in
general: the Public Prosecutor and officers of justice, nanely deputy public
prosecutors, district judges, police superintendents, officers and

of ficers-in-charge of police stations, national guard officers,

non- comm ssi oned officers and officers-in-charge of national guard stations in
their capacity as officers of the judicial police.
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129. Oficers of justice imediately informthe Public Prosecutor of any

of fence brought to their attention in the performance of their duties and
transmt to himany relevant information and reports. Should a conpl ai nant be
exposed to danger of any sort on account of his conplaint, they take all the
necessary measures to protect him

(b) Speci al _procedures

130. Tunisian |aw affords further guarantees to victinms of crimnally
reprehensible acts. If the Public Prosecutor or officers of justice fail to
take action, victinms of torture may thenselves bring crimnal indemification
proceedi ngs before an exam ning magi strate or conpetent court. Article 36 of
the Code of Crimnal Procedure provides that “a decision of the Public
Prosecutor not to pursue the case shall not prevent the injured party from
exercising the public right of action under his own responsibility. In
instituting crimnal indemification proceedings, the injured party may apply
for an information or cite the accused directly before the court”.

131. Article 37 of the Code stipulates that “a civil action being conducted
at the sane tinme as a public action in accordance with article 7 of this Code
may be brought before the exam ning magi strate at the information stage, or
before the court trying the case”

132. As regards the crimnal indemification action itself, article 38 states
that “the trial court or exam ning magi strate shall ascertain the
adm ssibility of the crimnal indemification action and, if he so finds,

shall declare it inadmi ssible. Inadmssibility may be cited by the Public
Prosecutor, the accused, the civil party concerned or any other civi

party ... . The exam ning magi strate shall issue a ruling after transmtting
the case file to the Public Prosecutor; this ruling shall be open to appea
before the Indictnent Division within four days of transmttal, in the case of

the Public Prosecutor, and of notification, in the case of the other parties”.

133. Article 39 of the Code of Criminal Procedure nmakes it easy to bring
crimnal indemification proceedings by providing that “crimna

i ndemmi fi cati on proceedings may be instituted by submtting an application in
witing, signed by the conplainant or his representative, to the Public
Prosecutor, the exanmi ning magi strate or the trial court, as the case may

be ...".

134. However, under Tunisian |aw, anyone unjustifiably bringing civi

i ndemmi fication proceedings incurs both civil and crimnal liability.

Article 45 of the Code of Crim nal Procedure stipulates that, when a disnm ssa
deci si on has been handed down follow ng the opening of an information on the
institution of crimnal indemification proceedings, the accused may apply for
conpensation for the injury incurred by the institution of the proceedings,

wi t hout prejudice to any criminal prosecution for false accusation.

135. Article 46 of the sane Code further states that, in the event of
acquittal, the court may inpose a fine of 50 dinars on a party instituting
crimnal indemification proceedings who has directly cited the accused,

wi t hout prejudice to any criminal prosecution for false accusation.
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136. Protection is provided to the conpl ai nant and w t nesses agai nst any act
of torture, intimdation or ill-treatnment both during and after the closure of
proceedings. Public officials commtting such acts are liable to civil and
crimnal penalties.

Article 14

137. Article 1 of the Code of Crimnal Procedure establishes the principle
that any offence shall entail the institution of a public prosecution to
determine the penalties and, if harm has been caused, the institution of a
civil action for redress. The party who has been the victimof an act of
torture may institute the public prosecution under his own responsibility;
however, he may also bring a civil action either in conjunction with the
public prosecution or separately in a civil court. The civil action my be
brought by all persons who have directly suffered personal injury as a result
of the offence (article 7 of the Code of Crimnal Procedure).

138. It should be noted that, if the victimis destitute, he may be granted
|l egal aid. Legal aid covers all procedural costs, including | awers' fees.

139. Furthernore, article 49 of the statute of the internal security forces
(Act No. 82-70 of 6 August 1982) stipulates that “if a nmenber of the interna
security forces is prosecuted by a third party for professional m sconduct,
the Adm nistration nust neet the cost of any civil sentence against hinf.
Victinms are thus certain to obtain redress.

Article 15

140. Under Tunisian law, a confession obtained froma person against his wll
may not be used as evidence against him Article 432 of the Code of

ol igations and Contracts stipulates that confessions nust be free and | ucid;
any factors that vitiate consent also vitiate the confession. Article 51 of
the Code stipulates that any violence likely to induce either physica
suffering or deep nental disturbance or fear of subjecting the victinms
person, honour or property to appreciable harmconstitute absence of consent.
Accordingly, statements obtained froma person through the use of violence or
torture may not be used as evidence against him

141. It is also worth noting the provisions of new article 13 bis of the Code
of Crimnal Procedure, which require officers of the judicial police to allow
persons in custody to undergo a nedical exam nation if they or one of their
relatives so request and to note the request in the judicial record. The
object of this provision is to provide a neans of ascertaining whether the
person in custody has been the victimof violence or torture.

142. Shoul d the nedical exam nation reveal traces of violence or of torture,
the judicial record will be invalid and nothing in it may be used agai nst the
victimof the violence, on the grounds of failure to conply with the
procedural rules and in particular with article 155 of the Code, whereby “the
judicial record is valid as proof only if it is in due and proper formand if
the author, in the performance of his duties, provides information on what he
has personally seen or heard regarding a matter within his conpetence”
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143. In addition, regul ations governing evidence require a confession, |ike
any ot her evidence, to be left freely to the appraisal of the judge, who

deci des on the basis of his innernost conviction (articles 150 and 152 of the
Code). Consequently, if a judge is convinced that an accused person's

conf ession has been obtained by violence or torture, he will avoid convicting
himon the basis of that confession

144. In short, if the court determ nes that acts of torture have taken pl ace,
the entire proceedi ngs agai nst the accused who has been the victimof such
torture are invalidated. Regardless of any further prosecution of the
official or officials commtting the acts of torture, a new investigation of
the accused will be conducted by other officials in place of the invalidated

i nvestigation.

Article 16

145. It shoul d be pointed out that the provisions of article 103 of the Pena
Code referred to in the cornmentary on article 4 of the Convention are genera
provi si ons capabl e of enconpassing the concept of torture in its broadest
sense. Article 103 states: “Any public official who unlawfully interferes
with the personal liberty of others, or who perpetrates or causes to be
perpetrated violence or ill-treatnment agai nst an accused person, Ww tness or
expert in order to obtain a confession or statenent fromthem shall incur a
penalty of five years' inprisonnent and a fine. Where the nmere threat of
violence or ill-treatnent is concerned, the maxi num sentence shall be reduced
to six months' inprisonnment.”

146. The Tunisian Penal Code nonethel ess stipul ates severe sentences for any
threat of violence or ill-treatnent. Under article 222 of the Code, a penalty
of six nonths' to five years' inprisonnent and a fine shall be incurred “by
anyone who, by any neans whatsoever, threatens another with an attack which
woul d carry a crimnal penalty. The penalty is doubled if the threats are
acconpani ed by orders or by conditions, even if made verbally”.

147. Simlarly, article 223 of the Code stipulates that “a person who
t hreatens another with a weapon, even without intending to use it, is liable
to one year's inprisonnent and a fine”

148. The concept of torture is enployed in Tunisian law in its broadest

sense, i.e. it may be either physical or nental, and exercised either upon the
person of the victimhinself or upon the person of sonmeone close to him

Thus, for exanple, kidnapping or hijacking is punishable by 10 years

i mprisonment. However, if the kidnapping or hijacking is carried out with the
use of weapons or with a false uniformor under a false identity or on fal se
orders fromthe authorities, the penalty is extended to inprisonment for life.
The offences in question carry the death penalty if they cause death, either
directly or indirectly (article 237 of the Penal Code).

I'1. ADDI Tl ONAL | NFORMATI ON REQUESTED BY THE COWM TTEE FOLLOW NG
THE CONSI DERATI ON OF THE | NI TI AL REPCRT OF TUNI SI A

149. During the consideration of Tunisia's initial report in 1990, the
menbers of the Committee made their reconmendations to the Tunisian Gover nment
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and on that occasion requested specific information on various issues raised
in the report. Additional information, as requested by the menbers of the
Committee, is provided bel ow.

Information requested concerning the National Agreenent, the Tuni sian Human
Rights League and the principle of two hearings in Tunisia

The National Agreenent

150. Qut of a concern to rationalize political relations between the various
shades of political, social and intellectual opinion in Tunisia and with the
ai m of pronoting national concord anong all Tunisians, a National Agreenent
was drawn up, discussed and ratified on 7 Novenber 1988, one year after the
Change. The Agreenent is a kind of code of honour, a noral and civilizationa
contract, conprising the common val ues and major principles and ideals capable
of rallying Tunisians and banni ng anything of such a nature as to divide them
The Nati onal Agreenent does not have |egal value, but is rather a code of
political, social and civilizational ethics.

The Tuni sian Human Ri ghts lLeague (LTDH)

151. The Tunisian Human Ri ghts League obtai ned an endorsenent on 7 May 1977,
the date of its creation. That inportant event marked the |egal recognition
of the first independent specialized human rights association in Africa and
the Arab world. |In accordance with its statutes, the League ains to “defend
and preserve the fundanental freedons provided for by the Tunisian
Constitution, the laws of the country and the Universal Declaration of Human
Ri ghts”.

152. The League proposes to carry out various tasks with a viewto the
pronoti on and protection of human rights. It organizes sem nars, expresses
its position on the status of rights and freedons, and intercedes with the
authorities concerned to find solutions to the conplaints it receives. The
League has al so been authorized to visit prisons, and visits nade have
encouraged some of its nenbers to express their satisfaction regarding the
situation prevailing in these institutions.

153. Membership of the League is limted, as stipulated in its statutes, to
per sons whose candi datures are accepted by the steering commttee. The
Associ ations Act No. 59-154, dating from 7 Novenmber 1959 and first anended

on 2 August 1988, was further anended on 2 April 1992 to affirmthe principle
of non-discrimnation in regard to League nmenbership since, by virtue of this
amendment, persons neeting the conditions for nmenbership of a public

associ ation but prevented fromjoining it can take |egal action before the
court in first instance.

154. Pursuant to this reform the Mnister of the Interior issued an order

on 14 May 1992 classifying the League as an associ ati on of a genera

character. Having refused to conply with that order, the League was di ssol ved
as a matter of course, in June 1992, upon expiry of the time limts set by the
Act as anended. Follow ng an appeal, however, the Adm nistrative Tribuna
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on 26 March 1993 granted interimrelief, deciding on a stay of execution of
the Mnister of the Interior's order, thus enabling the League to resune its
activities pending a decision on the nerits of the case.

Principle of two hearings

155. This principle underlying the admi nistration of justice in Tunisia was
adopted to strengthen the guarantees afforded to the litigant. The latter can
therefore institute an action before a first court while retaining the right
to bring his case at a |later stage before a second court, nanmely the court of
appeal for judgenents rendered by courts of first instance, and the court of
first instance for judgenents rendered by the cantonal courts.

156. It should be pointed out that the principle of two hearings is applied
at the level of the trial courts to all cases involving correctional offences.
VWere crimnal cases are concerned, the double-hearing principle is applied at
the [ evel of the exam nation proceedi ngs, which are conducted by the exam ning
magi strate (first hearing) and the Indictment Division (second hearing). An
application for judicial reviewr remins possible in all cases.

Question relating to the classification of |egal norns whereby conventions
ratified by Tunisia have an internediary position between the Constitution
and ordinary | aws

157. Article 32 of the Constitution states that treaties have the force of
law only after their ratification. Statutorily ratified treaties have greater
force of law than enacted law itself. A fundanental principle is thus
enshrined in the Tunisian Constitution, nanmely the superiority of treaties
over internal legislation. It follows fromthis principle that in the event
of a contradiction between a treaty and internal legislation, it is the treaty
whi ch has the force of |aw

158. The Tunisian systemis also distinguished by the direct applicability of
treaties at part of internal |legislation, so that the provisions of the treaty
itself are applied by the judges and admi nistrations charged with their
application, wthout having to be reproduced in an enacted law, as is the case
in nmost countries of the world.

159. The litigant can invoke international provisions before national bodies,
including the courts, in Tunisia. This option is available to himby virtue
of the fact that the Constitution recognizes the superiority of internationa
treaties over internal |egislation and because such treaties are directly
applicable in donestic |aw.

Practice concerning the application of the Convention by Tunisian courts

160. This practice is limted. Lawers prefer to base thenselves on the
provi sions of domestic |aw and the courts rarely refer automatically to

i nternational conventions. |In the event of a conflict between the provisions
of a convention and donestic legal nornms, it is the provisions of the
i nternational instrument which prevail, since they have infra-constitutiona

but supra-|egal val ue.
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Publication of the Convention in the Journal O ficiel

161. The publication of the Convention is a necessary formality to render the
i nstrument enforceable against third parties. However, publication of the
ratifying law suffices for it to be invoked before the courts. The Journa
Oficiel de |a République Tunisienne obligatorily reaches the seat of al
courts and public adm nistrations. |Its contents are therefore brought to the
attention of the practitioners of the law. Lawyers generally subscribe to the
Journal Oficiel, which is a basic tool for the exercise of their profession
As regards citizens, it is true that they only occasionally refer to the
Journal Oficiel.

162. An additional effort to popul arize and propagate the contents of the
Convention against Torture, as well as other international conventions, is
nevert hel ess necessary.

Informati on requested concerning capital puni shnent

163. It should first of all be enphasized that article 5 of the Constitution
enshrines the principle of the inviolability of the human person. The right
tolife is thus protected in Tunisian law, with penal sanctions being taken
agai nst anyone who mekes an attenpt upon the |life of another person

164. These sanctions may extend to capital punishnent and are provided for by
t he Penal Code as foll ow ngs:

(a) In cases of intentional homicide, inter alia, involving:

Intentional nmurder with preneditation (article 201 of the Penal Code);
Mur der preceded or followed by another offence (art. 204);

Parricide (art. 205), defined as murder conmitted by the descendant upon
the person of the father, nother or any other ascendant;

Ki dnappi ng, abduction, detention or restraint (new articles 237
and 251).

(b) In the absence of intentional hom cide, the death penalty is incurred in
cases of grave offences constituting a particular danger to the nationa
conmuni ty, nanely:

In cases of the use or threat of use of a weapon against a judge during
a hearing; in the case of a crinme of rape conmtted with viol ence, use or
threat of use of a weapon and in the case of a crinme of rape commtted even
wi t hout the use of such nmeans against a child under 10 years of age;

In cases of treason or espionage, as defined in articles 60 and 60 bis
of the Penal Code;

In cases of extrenely grave offences against the internal security of
the State. Such cases are covered by articles 63, 72, 74 and 76 of the Pena
Code;
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In cases of extremely grave crines conmitted by nmilitary personnel
including in wartine and as provided for by the Code of MIlitary Justice
(cases of treason, espionage, violation of fundanental duties of
conmand, etc.).

165. Conscious of the gravity of the death penalty, the |egislature has
attached certain conditions thereto, as foll ows:

Article 80 of the Penal Code exenpts fromthe penalties incurred by
perpetrators of offences against the security of the State those guilty
persons who, before any action is taken or any proceedings are initiated,
first informthe adm nistrative or judicial authorities of the conspiracies or
attenpts or denounce their perpetrators or acconplices, or who, after the
commencenent of proceedi ngs, ensure the arrest of such persons.

New article 43 of the Penal Code provides that when the penalty incurred
is the death penalty, it is replaced in the case of offenders aged between 13
and 18 by 10 years' inprisonnent.

Article 38 of the same Code states that the offence is not punishable if
the accused person had not yet reached 13 years of age or was insane at the
time when the act in question was comm tted.

Article 53 of the Penal Code allows the court to mitigate the sentence
when this is justified by the circunstances of the case.

166. The number of death sentences has been considerably reduced by the
provi sions of the Code of Criminal Procedure, as anended by the Act

of 27 February 1989, which states that “judgenents shall be rendered by a
majority of the votes. However, death sentences and sentences of life

i mpri sonment shall be approved by at |east four votes”. Thus, a specia
majority of the votes (of the five judges of the Crimnal Division) is

requi red when a judgenent inposing the death penalty is handed down. The
President of the Republic can al ways exercise his right to grant a pardon and
to cormmute the death sentence to a penalty of life inprisonnent (article 371
of the Code of Crimnal Procedure).

167. Furthernore, it should be noted in this regard that since the Change,
and in the framework of consistent respect for the human being, death

sent ences have been carried out only under very rare circunmstances and for
villainous crinmes that are particularly shocking to the public. The |ast
execution in Tunisia was in 1992

Questions relating to sentences inposing corporal punishnent

168. Since the promnulgation of the Penal Code in 1913, Tunisia has abolished
the practice of corporal punishnment, which was replaced by forced | abour
custodi al sentences and pecuniary sanctions. By the Act of 27 February 1989,
the penalty of forced | abour was al so abolished fromthe Tunisian | egal system
and replaced by penalties of inprisonnent.
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Question relating to the application of article 5, paragraph 2, of the
Convention against Torture in Tunisian |l aw

169. The provisions of the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnment or Punishnent take precedence over donestic

| egi sl ation, pursuant to Tunisia's accession to the Convention. Article 32 of
the Constitution provides that “duly ratified treaties have a higher authority
than laws”. Thus, the provisions of article 5, paragraph 2, of the Convention
are directly applicable in Tunisian |law and, in the event of any conflict with
the latter, the provisions of the Convention prevail.

Informati on requested concerning the definition of torture in Tunisian | aw

170. The definition of torture as contained in article 101 of the Penal Code
is one of the broadest definitions. The article uses the term “viol ence”

agai nst persons. The concept of violence enconpasses any physical or nenta
aggression, whether direct or indirect and whether or not |leaving traces. The
definition given in Tunisian |law thus conforns to that of the Convention

171. The accused's physical and noral integrity is protected by the

| egi sl ature, which has afforded the possibility for the person held in police
custody or one of his parents, children, brothers, sisters or spouse to
request a medi cal exami nation. Such a request nust be noted in the record
(article 13 bis of the Penal Code).

Question concerning the teaching of human rights to | awenforcenent officials
and in universities

172. The fact that every individual is informed of his rights hel ps to ensure
effective and general respect for the rights of others in full know edge
thereof and to encourage every person to fulfil his duties.

173. Being aware of his rights, noreover, the individual is encouraged to
refrain fromconmtting any violation of the law or of the rights of others.
The training programmes in specialized institutions, such as the H gher
Institute of the Magistrature, the schools for internal security agents and
the mlitary academ es, and in higher educational establishnents, particularly
those teaching | aw and nedi ci ne, therefore provide courses relating to human
rights, including instruction on the question of torture and ill-treatnent.
Human rights departnents were established in Tunisian universities follow ng

t he recommendati on nmade on 10 Decenber 1991 by the President of the Republic.

174. Wth regard to the human rights training programres for |aw enforcenent
officials, reference should be nmade to the information, provided on this
subject in the first part of the report.

Question concerning the existence of forensic nedicine services in hospitals

175. Forensic physicians, who are generally sworn | egal experts, enjoy al
the guarantees of inpartiality and i ndependence in the exercise of their
functions and thus help torture victins in defending their right to take |ega
action against the perpetrators of torture and clai m conpensati on by
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certifying the existence of traces of violence or torture, if any, and
eval uati ng any permanent or tenporary disability resulting therefrom

176. These physicians work in various hospitals throughout the country in
their specialized fields of nedicine. To enhance the training of doctors in
general and particularly that of physicians called upon to perform expert
forensic exam nations, a course in forensic nedicine is provided for students
of medicine in Tunisian universities. For nore details of the guarantees
afforded to suspects in police custody, reference should be made to the
respective comentaries in the first part of this report.

Question relating to i nconmuni cado detention

177. Tunisian |legislation categorically prohibits incommuni cado detention

Any detention other than police custody, effected in accordance with the

rel evant provisions of the Code of Criminal Procedure, is authorized by the
Public Prosecutor and therefore nmust be recorded with all the details required
by the | egal procedure. Article 3 of Decree No. 88-1876 of 4 Novenber 1988,
concerning the prison regul ations, states that “no person may be adnmitted to
pri son except pursuant to a judgenment or on the basis of a warrant of arrest
or detention or an order for body execution”

178. Article 237 of the Penal Code states that “a penalty of 10 years

i mpri sonment shall be incurred by anyone who, by fraud, violence or threat,
abducts an individual or causes himto be abducted, or who causes the

i ndividual to be |led away, w thdrawn or noved fromthe place where he

was ... . The penalty shall be increased to life inmprisonnent if the
abduction or w thdrawal was effected using a weapon or with a false uniform or
under a false identity or on false orders fromthe public authorities, or
results in physical disability or illness”

179. Article 238 of the same Code states that “anyone who, w thout fraud,
violence or threat, withdraws or noves an individual fromthe place where he
has been put by those to whose authority or direction he has been subnmitted or
entrusted shall be liable to two years' inprisonnment. This penalty shall be
increased to three years' inprisonnent if the person abducted is under

15 years of age. An attenpt to perform such an act is punishable”.

180. Article 250 of the Penal Code provides for punishment of inconmunicado
detention. It states that anyone “who wi thout |awful order arrests, detains
or restrains a person shall be liable to 10 years' inprisonnent”. This
penalty will be increased to life inprisonnent if “the arrest, detention or
restraint |asted nore than a nonth or resulted in physical disability or
illness” or if the operation ains to violate the physical integrity of the
victim

I nformati on requested concerning police or national guard personnel who have
been the subject of inquiries, prosecutions or convictions

181. During the period marked by the discovery of the fundamentali st
conspiracy ainmed at overthrowing the reginme by violence and the proliferation
of acts of violence by the illegal extrem st nmovenent known as “Ennahdha”

al | egati ons of abuses by nmenbers of the forces of |aw and order agai nst sone
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det ai nees were brought to the attention of the President of the Republic, who
i medi ately took the initiative of convening | eading national figures working
in the field of human rights, including the Chairman of the H gher Conmittee
on Human Ri ghts and Fundanental Freedons, the President of the Tunisian Human
Ri ghts League and the President of the Arab Institute of Human Ri ghts.

182. On 20 June 1991 the President of the Republic decided to set up an

i ndependent conmmi ssion of investigation to look into the allegations of
ill-treatnment. The Commi ssion's conclusions and recomendati ons were
published on 19 Cctober 1991. The report notes that sone abuses were, in
fact, conmtted. Measures were decided upon to deal with those cases of abuse
in accordance with the law in force.

183. In recent years, nore than 100 | aw enforcenent officials have been
brought before the correctional and crimnal courts for offences involving
abuse of authority. Judgenments were rendered inposing penalties ranging from
fines to inprisonnent.

184. Furthernore, disciplinary neasures were al so taken agai nst severa

| aw- enf orcement officials who had exceeded their powers and were guilty of
abuse of authority or professional msconduct. The Mnistry of the Interior
brought a number of officials before the honour council and nmore than 20 of
them were di sm ssed for having comritted acts of violence or for abuse of
authority.

Information requested concerning the physical rehabilitation of torture
victinse and neans for themto obtain redress and | egal aid

185. While sone isolated individual excesses have been reported and
penal i zed, these do not, however, constitute a practice which necessitates the
institution of a programme of physical rehabilitation for torture victins, as
is the case in sone other countries.

186. Wth regard to neans of redress, article 1 of the Code of Crimna
Procedure establishes the principle that any offence shall entail the
institution of a public prosecution to deternine the penalties and, if harm
has been caused, the institution of a civil action for redress. The party who
has been the victimof an act of torture may institute the public prosecution
under his own responsibility; however he may also bring a civil action either
in conjunction with the public prosecution or separately in a civil court.

The civil action may be brought by all persons who have directly suffered
personal injury as a result of the offence (article 7 of the Code of Crim nal
Procedure).

187. Furthernore, article 49 of the statute of the internal security forces
(Act No. 82-70 of 6 August 1982) stipulates that “if a nmenber of the interna
security forces is prosecuted by a third party for professional m sconduct,
the Adm nistration nust neet the cost of any civil sentence against hinf.
Victinms are thus certain to obtain redress.

188. Concerning legal aid, it should be pointed out that there is a specia
commi ssi on whi ch deci des on requests for such assistance. It is chaired by
the public prosecutor attached to each court of first instance, who is
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assisted by a representative of the bar association and an official of the
financial adm nistration. This comm ssion gives priority, as and when
appropriate, to torture victins and may grant them assi stance to cover all the
costs of the proceedings, including the | awer's fees.

Question relating to the application of article 15 of the Convention
in Tunisian | aw

189. Since they rank above the provisions of internal |law, the provisions of
the Convention against Torture and OGther Cruel, |nhuman or Degradi ng Treat nent
or Punishnment - in this case article 15 - may be applied with the provisions
of domestic |aw.

190. Wth regard to the information sought by nenbers of the Commttee
concerning conditions of arrest and detention, nedical exam nations requested
by persons placed in police custody, conditions of detention for wonen with
young children, isolation as a disciplinary nmeasure and abuse of authority by
public officials, reference should be nade to the various commentaries in the
first part of this report.
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Li st of annexes*

1. Decree of 14 January 1992 and circular No. 504 of 15 June 1991 rel ating
to the inclusion of human rights as a subject in the training programes for
agents of the internal security forces.

2. Circular No. 895 of 16 Decenmber 1991 on displaying the text of the oath
to be sworn by agents of the internal security forces when taking office.

3. Circulars No. 904 of 24 Decenber 1991 and No. 46 of 19 February 1992
concerning the dissem nation of the Standard M ninum Rul es for the Treat nment
of Prisoners.

4. Circulars No. 6 of 3 January 1992 and No. 53 of 12 February 1992
concerning the relations of agents of the internal security forces with the
general public.

5. Circular No. 72 of 24 February 1992 concerning the signature of the
commtnment to ensure respect for human rights and public freedons.

6. Text of the letter dated 17 April 1992 addressed by the President of

the Republic to the Chairman of the Conm ssion of Investigation established
on 20 June 1991.

* The annexes may be consulted in the files of the Ofice of the
United Nations Hi gh Commi ssioner for Human Ri ghts.



