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1. In its decision 1997/118 adopted on 28 August 1997, the Sub- Conm ssion
on Prevention of Discrimnation and Protection of Mnorities, taking into
account the suggestion of the Conmittee on the Elimnation of Racia

Di scrimnation concerning the preparation of a study on the concept of
affirmative action (see E/CN. 4/Sub.2/1997/31, annex), decided to entrust the
present author with the preparation of a working paper on the concept of
affirmative action.

l. International instrunents

2. It is worth taking a brief ook at the main international rules
concerning affirmative action and the prohibition of discrimnation.

A. International rules forbidding discrinnation

3. Both of the international human rights covenants contain clauses in
their article 2 guaranteeing, in the case of the International Covenant on
Econom ¢, Social and Cultural Rights (para. 2) “that the rights enunciated ..
wi |l be exercised wi thout discrimnation of any kind”, and in the case of
the International Covenant on Civil and Political R ghts (para. 1) “the
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rights recognized ... without distinction of any kind”. It emerges from
consi deration of the preparatory work that by using the term “distinction”,
the International Covenant on Civil and Political Rights does not in fact
extend the prohibition referred to in the International Covenant on Economni c
Social and Cultural Rights, which uses the (nore appropriate) term of

“di scrimnation”.

4, In article 14 of the European Convention on Human Ri ghts (" The enjoynent
of the rights and freedons set forth in this Convention shall be secured

wi t hout discrinination on any ground (enphasis added) such as sex, race,

col our, language, religion, political or other opinion, national or socia
origin, association with a national nminority, property, birth or other
status.”), discrimnation is prohibited solely with respect to the rights and
freedons set forth in the Convention

5. Article 14 of the European Convention, just like article 2 of both
Covenants, forbids discrimnation only with respect to the rights
“enunci ated”, “recognized” or “set forth” in the treaties concerned. In other

words, the prohibitionis limted to the rights guaranteed by the Convention
It is worth noting that, whereas the French version of article 14 of the

Eur opean Convention appears to prohibit “w thout distinction”, the European
Court of Human Ri ghts had occasion to comment in the Belgian use of |anguages
case (Series A p. 34) that

“In spite of the very general wording of the French version ('sans
distinction aucune'), [... t]his version nust be read in the |ight
of the nore restrictive text of the English version ('w thout

di scrimnation').”

6. Article 1, paragraph 1, of the Anerican Convention on Human Ri ghts,
reads as follows:

“The States Parties to this Convention undertake to respect the rights
and freedons recogni zed herein and to ensure to all persons subject to
their jurisdiction the free and full exercise of those rights and
freedons, without any discrimnation (enphasis added) for reasons

of [...1",

while article 2 of the African Charter on Human and Peoples' Rights states
t hat :

“Every individual shall be entitled to the enjoynment of the rights and
freedons recogni zed and guaranteed in the present Charter without
distinction of any kind (enphasis added) such as [...].”

7. Article 26 of the International Covenant on Civil and Political Rights,
nor eover, contains a general prohibition of discrimnation, as follows:

“Al'l persons are equal before the law and are entitled w thout any
discrimnation to the equal protection of the law. In this respect,
the I aw shall prohibit any discrimnation and guarantee to all persons
equal and effective protection against discrimnation on any

ground [...].”
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8. In two cases brought by Dutch wonmen, Ms. S.WM Broeks (A/42/40,

pp. 142-154) and Ms. E.H. Zwaan-de Vries (ibid., pp. 165-174), the Hunan

Ri ghts Cormittee, on 9 April 1987, found a violation of article 26 of the
International Covenant on Civil and Political Rights, as applied to the field
of social security.

9. In the Committee' s view, the International Covenant on Civil and
Political Rights applies even if any of the matters referred to therein
is mentioned or incorporated in the provisions of other internationa

i nstruments.

10. Inits judgement of 23 July 1968 in the Bel gian use of |anguages case
(Series A p. 34), the European Court of Human Rights held that “the principle
of equality of treatnent is violated if the distinction has no objective and
reasonabl e justification (enphasis added). The existence of such a
justification nust be assessed in relation to the aimand effects of the
nmeasur e under consideration, regard being had to the principles which normally
prevail in denocratic societies. A difference of treatnment in the exercise of
a right laid down in the Convention nust not only pursue a legitinmate aim
article 14 is likewise violated when it is clearly established that there is
no reasonable relationship of proportionality between the neans enpl oyed and
the aimsought to be realized” (enphasis added).

B. Provisions dealing with “affirmati ve action”

11. Among the nost inportant international provisions dealing with
“affirmative action”, the follow ng my be nentioned.

12. Article 5 of the Convention (No. 111) concerning Discrimnation in
Respect of Enpl oynent and Cccupation, adopted on 25 June 1958 by the
I nternational Labour Organization, which reads:

“1. Speci al nmeasures of protection or assistance provided for in other
conventions or recomendati ons adopted by the International Labour
Conference shall not be deened to be discrimnation

‘2. Any nenber may, after consultation with representative enployers
and workers' organi zations, where such exist, determ ne that other
speci al neasures designed to neet the particular requirenents of persons

(emphasi s added) who, for reasons such as sex, age, disablenment, famly
responsi bilities or social or cultural status, are generally recognized
to require special protection or assistance, shall not be deemed to be
di scrimnation.”

13. Article 2, paragraph 3, of the United Nations Declaration on the
Eli m nation of Al Fornms of Racial Discrimnation, adopted on
20 Novenber 1963, which reads:

“Speci al _concrete neasures shall be taken in appropriate circunstances
in order to secure adequate devel opnent or protection of individuals
bel onging to certain racial groups with the object of ensuring the ful
enj oynent by such individuals of human rights and fundanental freedons.
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These neasures shall in no circunmstances have as a consequence the
mai nt enance of unequal or separate rights for different racial groups
(emphasi s added).”

Article 1, paragraph 4, of the International Convention on
imnation of All Fornms of Racial Discrimnation, adopted
Decenber 1965, which reads:

“Speci al measures taken for the sole purpose of securing adequate
advancenent of certain racial or ethnic groups or individuals requiring
such protection as may be necessary (enphasis added) in order to ensure
such groups or individuals equal enjoynent or exercise of human rights
and fundanental freedons shall not be deened racial discrimnation
provi ded, however, that such neasures do not, as a consequence, lead to
the mai ntenance of separate rights for different racial groups and that
they shall not be continued after the objectives for which they were

t aken have been achieved.”

Article 9, paragraph 2, of the UNESCO Decl arati on on Race and Raci a
i ce, adopted on 27 Novenber 1978, which reads:

“Speci al neasures nust be taken to ensure equality in dignity and rights
for individuals and groups wherever necessary, while ensuring that they
are not such as to appear racially discrimnatory. 1In this respect,
particul ar attention should be paid to racial or ethnic groups which are
socially or econonically disadvantaged (enphasis added), so as to afford
them on a conpletely equal footing and w thout discrimnation or
restriction, the protection of the laws and regul ati ons and the

advant ages of the social neasures in force, in particular in regard to
housi ng, empl oynent and health; to respect the authenticity of their
culture and values; and to facilitate their social and occupationa
advancenent, especially through education.”

Article 4 of the Convention on the Elimnation of All Forms of
m nati on agai nst Wonen, adopted on 18 Decenber 1979, which reads:

“1. Adoption by States parties of tenporary special neasures ained at
accelerating de facto equality between nen and wonen (enphasi s added)
shal | not be considered discrimnation as defined in the present
Convention, but shall in no way entail as a consequence the mai ntenance
of unequal or separate standards; these nmeasures shall be discontinued
when the objectives of equality of opportunity and treatnent have been
achi eved.

‘2. Adoption by States parties of special nmeasures, including those
measures contained in the present Convention, ainmed at protecting
maternity shall not be considered discrimnatory.”

Il. The notion of “affirmative action” in jurisprudence

There have been situations in the past where specific groups of
dual s, who may be identified by reference to the grounds nentioned in
xts prohibiting discrimnation, have been subjected to systematic
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discrimnation. It may be justified or even necessary in such situations to
take affirmative measures in order to help such groups overcone the
unfavourabl e situation in which they are pl aced.

A. Affirmative action in the jurisprudence of
the United States Suprene Court

18. There is no way of considering the question of “affirmative action”
wi thout referring to the jurisprudence of the United States Suprenme Court in
the matter of discrimnation and nore particularly racial discrimnation

19. The first exanple of such jurisprudence is the judgenment passed in 1896
in the fanous Plessy v. Ferguson case (163 U.S. 537), in which the

United States Suprene Court legitimted the “separate but equal” doctrine.

Al nost 60 years were to pass before that doctrine was reversed by the
judgenent delivered in 1954 in the equally fanpbus case of Brown v. Board of
Education (374 U S. 483), in which the Suprene Court held that separate
schools inevitably created a feeling of inferiority.

20. Even before that case arose, the Suprene Court had held in its judgement
in 1944 in Korematsu v. United States (323 U. S. 214) that any |ega
restrictions limting the civil rights of a single racial group were

i mredi ately suspect and had to be submitted to very “strict scrutiny”. On the
ot her hand, with respect to distinctions on the ground of sex, the Suprene
Court subsequently considered only “internmediate scrutiny” to be necessary.

21. In Anerican | aw, the expression “affirmative action” appears for the
first tinme in Executive Order 10925, signed by President Kennedy in 1961
requiring federal enployers to hire nore enpl oyees belonging to mnorities.
Two major Civil Rights Acts were signed, one in 1964 by President Johnson and
one in 1972 by President N xon

22. In 1974, the Suprenme Court considered that it did not have to rule on
affirmative action neasures in the matter of admission to university in the
DeFunis v. Odegaard case (416 U S. 312), on the grounds that the Jewi sh Wiite
student, who had been denied access to the Law School of the University of
Washi ngton, had neanwhil e been admtted.

23. In the Regents of the University of California v. Bakke case

(438 U. S. 265), the Supreme Court was very divided. Judge Lewis F. Powel |l

who agreed partly with the four judges in favour and partly with the four
judges against the affirmative action progranme of the School of Medicine of
the University of California in Davis, issued a judgerment in 1978 in which he
hel d that such a progranme had to be subject to very strict scrutiny, but that
one of the argunents mentioned in favour of the programe, namely the wish to
obtain the benefits derived froman ethnically diversified body of students,
was sufficiently conpelling for the university to apply it as one of the
factors to be taken into consideration in the selection of students.

24. In the years that followed, the Suprene Court issued many judgenents,
sonme accepting and sone rejecting the affirmative action programmes that cane
before it. The judgenents in favour of affirmative action programes which
had been chal | enged included the follow ng:
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- Steel workers v. Weber, 443 U.S. 193 (1979),
- Fullilove v. Klutznick, 448 U S. 149 (1980),
- Sheet Metal Workers v. EEOC (Equal Enpl oynent Opportunity
Commi ssion), 478 U.S. 421 (1986),
- United States v. Paradise, 480 U S. 149 (1987),
- Johnson v. Santa Clara County, 480 U.S. 1442 (1987),
- Metro Broadcasting Inc. v. FCC (Federal Conrmunications
Conmi ssion), 497 U. S. 547 (1990).
25. In the Steel workers case (1979), the Suprene Court accepted the

affirmative action programe reserving training places for Black workers, on
the grounds that the programe had been set up by a private enpl oyer and was
intended to apply to job categories traditionally affected by segregation

26. In the Sheet Metal Workers (1986), Paradi se (1987) and Johnson (1987)
cases, affirmative action progranmes were accepted because they were intended
to remedy cases of intentional discrimnation practised in the past to the
detriment of Blacks in the nmetal workers' union of the City of New York and in
t he Al abama police corps and to the detrinent of wonen belonging to the
Skilled Craft category in Santa Clara County (California).

27. In other judgenents, the Suprenme Court turned down action progranmes
whi ch were brought before it. The cases concerned were:

Firefighters v. Stotts, 476 U.S. 561 (1984),

Wgant v. Jackson Board of Education, 476 U S. 267 (1986),

Cty of Richnond v. Croson, 488 U S. 469 (1989).

28. In the Firefighters (1984) and Wgant (1986) cases, the affirmative
action programes called respectively for the dism ssal of firefighters of the
townshi p of Menphis and of teachers in a school in Mchigan, all Wites and
senior to their Black colleagues. In the Croson (1989) case, the programme
reserved 30 per cent of the contracts issued by the township of R chnond
(Virginia) to conpanies belonging to mnorities, namely “Blacks, Hi spanics,
Oientals, Indians, Eskinps and Al euts”. The Court held that such a neasure
was not “narrowy tailored” to the objective pursued and that it was
unconnected with any past discrimnnation agai nst Eskinobs in Virginia.

29. In 1995, the Supreme Court passed judgenent in the inportant case
Adarand Constructors v. Pena (115 St. C. 2097). The Adarand conpany was
conplaining that it had |lost a public works contract to a conpany bel onging to
a Hi spanic on account of a federal |aw whereby 10 per cent of all public works
contracts had to be attributed to nminorities.

30. Witing on behalf of a majority of six, Judge Sandra O Connor held three
propositions derived fromfornmer Court judgenents concerning race-based
pr ogr anmes:
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(a) Scepticism preferences based on racial or ethnic criteria needed
to be subjected to the closest scrutiny;

(b) Consi stency: the control standard should not depend on the race
of those who benefit or suffer fromthe plan concerned;

(c) Coherence: equal protection should be the sane regardl ess of the
| evel of governnent (federal or otherw se) involved.

B. Affirmative action in the jurisprudence of the
Court of Justice of the European conmunities

31. As far as the jurisprudence of the Court of Justice of the European
Comunities is concerned, the Luxenbourg Court, passing judgenent in the
Kal anke v. Freie Hansestadt Brenen case on 17 Cctober 1995, held that:

“National rules which guarantee wonmen absol ute and unconditiona
priority (enphasis added) for appointment or pronotion go beyond
pronoti ng equal opportunities and overstep the limts of the exception
in Article 2 (4) of the Directive.”

32. According to article 2, paragraph 4, of European Uni on Counci

Directive 76/ 207/ EEC of 9 February 1976, the latter shall be “w thout
prejudice to neasures to pronote equal opportunity for men and wonen,

in particular by renmpoving existing inequalities which affect wonen's
opportunities” in the areas of access to enpl oynent, including pronotion, and
to vocational training.

33. At the sane time, the Directive was held to preclude national rules
concerning equal treatnent for nmen and wonmen in public services:

“whi ch, where candi dates of different sexes shortlisted for pronotion
are equally qualified, automatically (enphasis added) give priority to
wonen in sectors where they are under-represented, under-representation
bei ng deened to exi st when wonen do not make up at |east half of the
staff in the individual pay brackets in the relevant personnel group or
in the function levels provided for in the organization chart”.

34. However, in the Marschall v. Land Nordrhein-Wstfalen case, the Court of
Justice of the European Conmunities issued a judgenment on 11 November 1997, in
which it ruled that the above-nentioned Directive did not preclude:

“A national rule which, in a case where there are fewer wonmen than men
at the level of the relevant post in a sector of the public service and
both femal e and mal e candi dates for the post are equally qualified in
terms of their suitability, conpetence and professional perfornmance,
requires that priority be given to the pronotion of fenale candi dates
unl ess reasons specific to an individual nmale candidate tilt the bal ance
in his favour (enphasis added) [...] provided that:

- in each individual case the rule provides for nale
candi dates who are equally as qualified as the fenale
candi dates a guarantee that the candidatures will be the
subj ect of an objective assessment which will take account
of all criteria specific to the candidates and will override
the priority accorded to fenal e candi dates where one or nore
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of those criteria tilts the balance in favour of the nale
candi date, and
- such criteria are not such as to discrimnmnate against the
femal e candi dates.”
35. The controversial second sentence of paragraph 25 (5) of the

Beant engesetz (Law on Civil Servants of the Land) of 1 May 1981, as |ast
amended on 7 February 1995, provides:

“Where, in the sector of the authority responsible for pronotion, there
are fewer wonen than men in the particular higher grade post in the
career bracket, wonmen are to be given priority for pronotion in the
event of equal suitability, conpetence and professional performance,

unl ess reasons specific to an individual [male] candidate tilt the

bal ance in his favour (enphasis added).”

36. In the Court's view, unlike in the Kal anke case, owing to the “saving
clause” (“&ff nungskl ausel”), the automatic preference allowed to wonen may be
wai ved “if reasons specific to an individual male candidate tilt the bal ance
in his favour”.

I1l. Conclusions

37. This note is nerely intended to draw attention to a few basic el ements,
whi ch might serve as a starting point for a study on affirmative action

38. These basic elements need to be |ooked at in nore detail, and an

i nventory needs to be drawn up of constitutional and |egislative nationa
rul es concerning affirmative action, as well as of national jurisprudence
arising therefrom

39. It is suggested that a Special Rapporteur, who m ght be appointed to
deal with this matter, be authorized to request the H gh Conm ssioner for
Human Rights to send out a brief questionnaire to nenber States, internationa
organi zati ons and non-governnental organi zations, requesting themto send al
rel evant national docunentation on the subject.

40. Anmong nore specific questions to be considered, the following are worth
menti oni ng:

(a) The rel ati onship between the ban on discrimnation and affirmative
action;

(b) The limtations (in ternms of tinme? or scope? etc.) of affirmative
action;

(c) Any differences arising in affirmative action according to various
criteria (such as race, sex, language, etc.) which differentiate between
groups benefiting from such action



E/ CN. 4/ Sub. 2/ 1998/ 5
page 9

Short bibliography

BOSSUYT, Marc, L'interdiction de la discrinnation dans le droit internationa

des droits de |'home, Brussels, 1976, 262 p.

, “The Principle of Equality in Article 26 of the Internationa
Covenant on Civil and Political Rights”, de MESTRAL, Arnmand, The Limitations
of Human Rights in Conparative Constitutional Law, Cowansville, Quebec, 1986,
pp. 269-290.

, “Article 14" in PETTITI, L.E., DECAUX, E. & | MBERT, P-H, European
Convention on Human Rights, article by article conmentary, Paris, Econom ca,
1995, pp. 475-488

RAMCHARAN, B. G, “Equality and Non-Discrimnation”, HENKIN, Louis,
The International Bill of Human Rights: The Covenant on Cvil and Politica
Ri ghts, New York, 1981, pp. 246-269

TOMUSCHAT, Christian, “Equality and Non-Di scrimnation under the Internationa
Covenant on Civil and Political Rights”, von MJENCH Festschrift fur
Hans-Jirgen Schl ochauer, Berlin, 1981, pp. 691-716

McKEAN, WIlliam Equality and Discrimnation under International Law, Oxford,
1983, 333 p.

McVWH RTHER, Darie A., The End of Affirmative Action: Wiere do we go from
there?, New York, Birch Lane Press book, 1996, 188 p.-

OPSAHL, Torkel, “Equality in Human Rights Law with particular reference to
Article 26 of the International Covenant on Cvil and Political Rights”,
Festschrift fir F. Ernmacora, Kehl, 1988, pp. 51-64.

RENAULD, Bernadette, “Les discrimnations positives: Plus ou npins
d égalité?”, Revue trinestrielle des droits de |I'home, 1997, pp. 425-460.

VI ERDAG, Egbert, The Concept of Discrimnation in International Law,
The Hague, 1973, 176 p




