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CHAPTER | V
DI PLOVATI C PROTECTI ON
A.  Introduction
1. The Commi ssion at its forty-eighth session, in 1996, identified the

topic of “Diplomatic protection” as one of three topics appropriate for
codification and progressive devel opnent. * In the sanme year, the

CGeneral Assenbly by its resolution 51/160 invited the Commi ssion further to
exam ne the topic and to indicate its scope and content in the light of the
comments and observati ons made during the debate in the Sixth Cormittee and
any witten comments that Governnents nay wish to make. At its forty-ninth
session, in 1997, the Commi ssion pursuant to that General Assenbly resolution
at its 2477th neeting established a Wirking Group on the topic. *# The Working
Group subnmitted a report at the sane session which was endorsed by the

Commi ssion. ® The Working Goup attenpted to: (a) clarify the scope of the
topic to the extent possible; and (b) identify issues which should be studied
in the context of the topic. The Wirking G oup proposed an outline for
consideration of the topic which the Comr ssion recommended to formthe basis
for the submission of a prelimnary report by the Special Rapporteur. % The
Conmi ssion al so decided that it should endeavour to conplete the first reading
of the topic by the end of the present quinquenni um

2. At its 2501st neeting on 11 July 1997, the Conmm ssion appoi nted

M. Mohamed Bennouna Special Rapporteur for the topic.

3. The CGeneral Assenbly in paragraph 8 of its resolution 52/156 adopted

on 15 Decenber 1997 endorsed the decision of the Commission to include inits

agenda the topic “Di pl omatic protection”

IO ficial Records of the General Assenbly, Fifty-first Session
Suppl ement _No. 10 (A/51/10), para. 249 and addendum 1.

’lbid., Fifty-second Session, Supplenent No. 10 (A/52/10), Chapter VIII

1 bid., para. 172.
‘' bid., paras. 189-190.
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B. Consideration of the topic at the present session

4, At the present session, the Commi ssion had before it the prelimnary
report of the Special Rapporteur (A/ CN. 4/484).

5. The Commi ssion considered the prelimnary report of the Special
Rapporteur at its 2520th to 2523rd nmeetings from28 April to 1 May 1998.

1. I ntroduction by the Special Rapporteur of his
prelimnary report

6. The prelimnary report raised a nunmber of basic issues which underlie
the topic and on which the Special Rapporteur sought the views of the

Conmi ssion. The issues were divided into two broad categories: (a) the lega
nature of diplomatic protection; and (b) the nature of the rules governing

di pl omatic protection.

(a) The legal nature of diplomatic protection

(1) Oigin of diplomtic protection

7. The Speci al Rapporteur, referring to the report of the Wrking G oup

of 1997 on this topic, noted that the topic of “Di plomtic protection”

i nvol ved mainly codification and that its customary origin was shaped by the
dictumin the Mavronmatis Pal estine Concessions case. ° Referring to the

hi storical use of the institution of diplomatic protection, the Specia
Rapporteur referred to certain criticisnms that had been nade over time of

di pl omatic protection. Those criticisms include the assertions that the
institution of diplomatic protection was discrimnatory because only powerfu
States were able to use it agai nst weaker States. According to this
criticism diplomtic protection was not egalitarian, since the possibility of
t he individual having his or her cause internationalized depended on the State
to which that individual was |linked by nationality. Oher criticisnms included

the assertion that diplomatic protection had served as a pretext for

The Permanent Court of International Justice stated that:

“By taking up the case of one of its subjects and by resorting to
di pl omatic action or international judicial proceedings on his behalf, a
State is in reality asserting its own rights - its right to ensure, in
the person of its subjects, respect for the rules of international |aw.
The question, therefore, whether the present dispute originates in an
injury to a private interest, which in point of fact is the case in many
i nternational disputes, is irrelevant fromthis standpoint. Once a
State has taken up a case on behalf of one of its subjects before an
international tribunal, in the eyes of the latter the State is sole
claimant.”

P.C1.J., Series A No. 2, Judgnent of 30 August 1924, p. 12.
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intervention in the affairs of certain countries. ® The Special Rapporteur
noted that the Calvo doctrine was formed to prevent abuse and to allow the
foreign national to agree to be bound by the principle of equality with

nati onals who are subject to the sole jurisdiction of their courts al one.

8. The Speci al Rapporteur explained that at the heart of diplomatic
protection there was a di spute between a host State and a foreign nationa
whose rights have been denied and as a result who suffered injuries. |If the
foreign national was unable to internationalize the dispute and take it out of
the sphere of local law, his or her State of nationality, at its discretion
coul d espouse the individual's claimby having it undergo a veritable
“transformati on” since only a State could invoke the responsibility of another
State. He felt that this traditional view was based largely on a fiction of

| aw because it was the damage inflicted on the foreign national which served
to determi ne the responsibility of the host State and to assess the reparation
due to the State of nationality. ”

9. He further noted that in fornmulating the principle of exhaustion of
local renmedies in article 22 of the draft articles on State responsibility, 2
t he Conmi ssion took into account the doctrinal debate as to whether the rule

i nvol ved was “procedural” or “substantive”. The Conmm ssion opted for the
second view and consequently the responsibility of the host State would arise
only after local renmedi es have been exhausted by individuals. 1In the Specia
Rapporteur's view it was unclear fromthe Conm ssion's comentary, however,
how such a right was transforned follow ng | ocal proceedings into a right

of the State of nationality, so as to revert to the logic of diplomatic

protection.

°See the individual opinion of Judge Padilla Nervo in the
Bar cel ona Traction, Light and Power Conpany, Limted case (Bel giumv. Spain)
Judgnent of 5 February 1970, where he stated that “The history of the
responsibility of States in respect to the treatnent of foreign nationals is
the history of abuses, illegal interference in the donestic jurisdiction of
weaker States, unjust clains, threats and even military aggression under the
flag of exercising rights of protection, and the inposing of sanctions in
order to oblige a governnent to nake the reparations denmanded.”,
I.C.J. Reports, 1970, p. 246.

'See Chorzow Factory, P.C.1.J., Series A, No. 17, Judgnent of
13 September 1928, p. 28.

8For article 22 and its conmmentary see, Yearbook ... 1997, vol. II
(Part Two), pp. 30-50.
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10. He al so nmade reference to | ater devel opnents where States through
agreements recogni zed the right of the State of nationality to take action

i ncluding before an arbitral body, to enforce the rights accorded by the
treaty to their nationals or where an individual was granted direct access to
international arbitration. The Special Rapporteur believed that the above
devel opnent and the fact that sone |egal personality was conferred on the

i ndividual, as the direct beneficiary of international law led to nore
clear-cut doctrinal queries concerning the relevance of the traditional view

of diplomatic protection.

(ii) Recognition of the rights of the individual at the international |eve
11. The Speci al Rapporteur referred to the energence of a large nunber of
multilateral treaties recognizing the right of individual human beings to
protection independently fromthe intervention by the States and directly by
the individuals thensel ves through access to international forums. 1In this
context he referred to the right of petition. He further referred to

recogni tion of basic human rights as creating obligations erga ommes and
creating an interest on the part of all States. ° These devel opnents,

together with the proliferation of bilateral investnent pronotion agreenments
and the creation of clains commissions ° whereby a national of one State could
present a cl ai magai nst another State, created a | egal framework outside the
traditional area of diplomatic protection

12. The Speci al Rapporteur noted that, in general, donestic |aw of States
does not provide any “right” to diplomatic protection for the nationals.
Noti ng devel opments in sone recent constitutions where the right to diplomatic
protecti on appears to have been granted to nationals, he felt that such

provisions in the constitutions expressed nore a noral duty than a | ega

°See supra note 6, p. 32, paras. 33-34.

Such as Iran-United States Cains Tribunal established by Algiers
Agreenent of 19 January 1981 and the United Nations Conpensation Comr ssion
created by the Security Council resolution 692, of 20 May 1991
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obligation, since any decision on this matter by a State would be influenced
by political considerations and the diplomatic relations between the States
concer ned.

(iii) The rights involved in diplonmatic protection

13. The Speci al Rapporteur stated that it has been established that the
State has a “procedural” right, which it may waive, to bring an internationa
claimin order to protect its nationals when they have suffered injury as a
result of a violation of international law. In keeping with this traditiona
view, a State is enforcing its own right. A npbre contenporary approach
suggests that the State is sinply an agent of its national who has a legally
protected interest at the international |evel. Depending on whether one opted
for the right of States or for the right of the national, one would be placing
enphasis either on an extrenely old custom which gave sovereignty nore than
its due, even resorting to a fiction, or on progressive devel opnent of custom
taki ng account of reality by neans of international recognition of human
rights. The approach chosen will have practical inplications for the
formul ati ons of the provisions under this topic.

(b) The question of “primary” and “secondary” rules

14. The Speci al Rapporteur sought the Comm ssion's guidance as to whether
the topic should be confined to secondary rules as recommended by the

Wor ki ng Group of 1997 or could it be nore flexible since, in his view,

i nternational |aw could not be placed in watertight conpartments of “primary”
and “secondary” rules. Recalling that the recomrendati on by the Wrking G oup
and its approval by the Conmi ssion was due to the inpasse the Conmm ssion had
reached in its first attenpt to codify the topic “Responsibility of States for
damage to the person and property of aliens”, the Special Rapporteur suggested
anot her approach. According to this approach, the Comm ssion would limt
itself to secondary rules, and discuss primary rules only in the context

of general categories and, where necessary, with a view to appropriate

codi fication of secondary rules. Exanples included situations of nationality
Iink of natural or |egal persons or grounds for exoneration from

responsi bility based on the conduct of the individual claimnt. Accordingly,
it would not be the granting of nationality that would be considered, but its

applicability to another State. Simlarly, it would not be the individual's



A/ CN. 4/ L. 552
page 8

conpliance with the host countries' |egislation that woul d be considered, but
the circumnmstances in which the individual's conduct constituted a ground for
exonerating the host State.

15. The Speci al Rapporteur al so suggested changing the title of the topic to
“Di pl omati c protection of person and property” which appeared nmore in |ine
with its content. The newtitle would also clarify the distinction between
this topic and those dealing with diplomatic and consul ar rel ati ons.

2. Summary of the debate

(a) Ceneral comments

16. It was generally agreed that topic dealt with an issue that was conpl ex
and of great practical significance and that there was hardly any other topic
that was as ripe for codification as diplomatic protection and on which there
was such a conparatively sound body of hard | aw.

17. A conment was made that much of international |aw regardi ng di plomatic
protection had taken shape with the spread of economc, social and politica

i deas from Europe and North Anerica to other parts of the world. 1In

devel oping the | aw towards universal application, care nust be taken to avoid
undue reliance on outdated materials and, conversely, there was a constant
need for nodernization and for taking into account the attitudes of the newer
St at es.

18. It was noted that the original purpose of the institution of diplomatic
protection had been to nitigate the di sadvantages and injustices to which
natural and | egal persons had been subjected. Hence, far from being an
oppressive institution, diplomatic protection had at |east partially rectified
the injustices of a systemthat reduced the individual, and specifically the
private individual, to the rank not of a subject of international |aw but of
a victimof violations of that law. Nor was diplomatic protection “in essence
discrimnatory”. It was discrimnatory in its exercise because it was al nost
exclusively the prerogative of the nost powerful States. Therefore, it was

i nportant not to generalize unduly.

19. It was noted that it m ght be appropriate to establish guidelines or
rules - such as nationality, neritorious claim denial of justice or violation
of fundamental human rights - with a view to preventing abuses of the foreign

State's discretionary power to provide diplomatic protection
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20. O her views were expressed to the effect that despite some abuse in the
hi story of diplomatic protection, the institution of diplomtic protection has
been frequently used anong States of equal status and often within the sane
region.

(b) The customary conception of diplomatic protection

21. Some nenbers did not agree with the suggestion that a |l egal interest on
the part of a State in the fate of its nationals involved a legal fiction

They contended that there was nothing wong in the notion that a State m ght
have such an interest. Diplomatic protection was a construction in the sane
sense as the concepts of possession and ownership were constructions. For
that reason the diplomatic protection in the context of the Mavrommatis
construct should not be considered a fiction. Sone other menbers were not
persuaded that the analogy to a legal fiction by the Special Rapporteur was
msleading. In their view, |aw was made up of fictions or, in other words, of
normative reconstructions of reality.

22. The view was al so expressed that regardl ess of what it was called -
fiction, novation, substitution - what was involved was a theoretical approach
whi ch was not relevant to the nornative devel opment of the subject. The main
guestion, as the Special Rapporteur had rightly enphasized, was who held the
ri ght exercised by way of diplomatic protection - the State of nationality or
the injured victins? Clearly, the answer, according to this view, must always
be the State; and in principle its powers in that regard were discretionary.

Di pl omati c protection had al ways been a sovereign prerogative of the State as
a subject of international law. Had it been otherw se, no agreenment woul d
have been concluded after the Second World War to indemify for property that
had been nationali zed.

23. As to whether, in exercising diplomatic protection, a State was
enforcing its own right or the right of an injured national the observation
was al so made that a person linked by nationality to a State was a part of its
popul ation and therefore one of the State's constituent el enents. The
protection of its nationals was a State's fundanmental obligation, on the sanme
pl ane as the preservation of its territory or the safeguarding of its
sovereignty. At the sane tinme the State was defending the specific rights and
interests of the national that had been “injured” by another State.

Therefore, no rigid distinction could be drawn between the rights of the State

and the rights of its nationals; the two sets of rights were conplenentary and
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could be defended in concert. It was further noted that a State had in
general an interest in seeing that its nationals were fairly treated in a
foreign country, but it was an exaggeration to suggest that, whenever a
national was injured in a foreign State, the State of origin was al so injured.
In practice damages are nmeasured in relation to the injury suffered by the

i ndi vidual and not by the State, as if the injury to the individual was in
fact the cause of action.

24. It was also stated that it was inportant to determ ne who had the direct
and inmedi ate legal interest, the attributes and the powers to bring an
international claim According to one view, the State had no such direct and
i medi ate interest. |If that were the case, the rights in question would be

i nel uctabl e and coul d not be exercised at the State's discretion. For
exanpl e, agreenents on the protection of foreign investnents gave persons,
whet her natural or legal, the legal capacity to bring an international claim
The sane was true in the case of the Calvo clause, whereby the alien
contractually declined diplomatic protection fromhis State of origin. In
that case too, it was clear that only the individual had a direct and

i medi ate interest in the claim Consequently, the debate on the |ega
fiction regarding the hol der of those rights |ed nowhere, and the Comm ssion

shoul d i nstead focus on the rights and | egal interests that were being

prot ect ed.
25. According to another view, the State exercised vicariously a right
originally conferred on the individual. Therefore, it would be necessary to

di stinguish clearly between the exercise of the right protected and the right
itself. The State has a discretionary power to exercise diplomatic
protection, despite the fact that the rights protected were not those of the
State, but rather those of the injured individual. The Special Rapporteur

al so agreed that this distinction between the possession of the right and its
exerci se mght be useful in order to reconcile the customary lawin this
matter and the new devel opnents.

26. In this context a cormment was nmade that the Comm ssion may want to
reconsi der the issue of the discretionary right of the State to di plomatic
protection with no right to the individual. On the other hand, the view was
al so expressed that in deciding whether to exercise diplomatic protection, in
relation to a particular case, a State has to evaluate matters such as the

overall interest of the State in the conduct of foreign policy and not sinply
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the interest of the individual citizen who nay have been injured as the result
of a wongful act of another State. Hence the exercise of diplomtic
protection should be at the discretion of the State.

27. It was noted that given the conplexity of the issue, it would be

i nappropriate to burden the subject with theoretical concepts. For instance,
t he question of recognizing that the individual had the status of a subject of
i nternational |aw was highly contentious and should not be raised at this
point. It would be better to adhere to the practice - particularly the
judicial practice - whereby the individual was treated as a beneficiary of

i nternational |aw.

(c) The rel ati onship between human rights and di plomatic protection

28. As regards the rel ati onship between hurman rights and di pl omatic
protection a nunber of comments were made which expressed caution in
assimlating the two institutions or establishing a hierarchy between them
29. It was noted that while it was true that the | aw of diplomatic
protection had existed | ong before the energence of human rights as a term of
art in international |law, the two approaches existed in parallel, and their
respective potentials overlapped only partially. To jettison diplomatic
protection in favour of human rights would be, in sone instances, to deprive
i ndi vidual s of a protection which they had previously enjoyed. O course,
human rights could now serve to buttress the diplomatic protection exercised
by the State of nationality: sone countries, for exanple, have relied

wher ever possible on a human rights argunment in exercising diplomatic
protection, as a claimbased on human rights was clearly nore appealing to
many States than one based on an international mninmmstandard that had been
a bone of contention throughout the nineteenth century and the first half of
the twentieth century. 1In this context, it was noted that the traditiona
“Mavrommati s approach” to diplomatic protection thus had its strong points and
shoul d not be discarded without careful consideration of what was required in
order to render the individual's rights effective. It was noted that the
human rights approach could be allowed to perneate the Commission's further
debate on the topic on a case-by-case basis, but the Conm ssion nmust not
continue to question the very underpinning of diplomatic protection in
adopting such a focus.

30. The comrent was nade that the human rights systemworked in a simlar

way to the principles of diplomatic protection: it was a condition of
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adm ssibility that the clai mant shoul d exhaust any avail able | ocal remnedies,
and States had the discretionary power of espousing a claimon behalf of an

i ndi vidual or corporation. The practice of the European Commr ssion of Human
Ri ghts was very simlar: there had been inportant cases of principle in which
an individual had decided to withdraw his claimbut the European Conm ssion
had declined to treat the claimas w thdrawn because there was an objective
interest in maintaining the standards of the public order of Europe. The
Commi ssi on should therefore be careful not to adopt false polarities between
human rights and di plomatic protection. The system of diplomatic protection
shoul d not be marginalized when no effective substitute was yet avail able.

31. A conment was al so made that human rights and di pl omatic protection were
entirely distinct, and nore thorough consideration of the question would
reveal that diplonmatic protection had traditionally concerned strictly
patrinonial rights, whereas human rights concerned the very essence of
personal freedom The rights traditionally covered by diplomatic protection
i ncl uded nost-favoured-nation treatment and perfornmance requirenents inmposed
upon enterprises - which were not the core concern of traditional human
rights. This view was not shared by other nmenbers of the Conmission. It was
noted that while, in practice, diplomtic protection was nost frequently

i nvoked in cases where patrinonial rights were violated, other rights could
likewise call it into play. It would therefore be too restrictive to assune
that diplomatic protection dealt exclusively with damage to property.

32. The view was al so expressed that it would be possible to strike a

bal ance between di pl omatic protection and the exigencies of human rights.
This issue was particularly relevant in the context of the question of |ega
persons - a grey area which neither the Comm ssion nor other bodies had
explored in depth - but had instead contented thenmselves with citing the
somewhat obscure obiter dictumof the International Court of Justice in the
Barcel ona Traction case. It was further noted that it was no coi ncidence,
that at the | evel of the European system for protection of human rights, the
rights closest to those of |egal persons, nanely, property rights, were dealt
with not in the European Convention on Human Ri ghts, but in a separate
protocol thereto. Therefore, a new approach seemed to be gaining ground, and
that would be the crucial aspect of the study to be conducted by the Specia

Rapporteur. In this context, it was, however, noted that the Anerican
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Convention on Human Ri ghts set out the principle that no one could be
arbitrarily deprived of his property, but that principle was closely tied in
with the human rights of due process.

33. The comment was made that the difference between individual petition
procedures in human rights cases and di pl omati c protecti on was not as
pronounced as it seened to be. |In sone cases, an elenment of diplomtic
protection could be an additional conponent in a human rights petition
procedure. For instance, in the Soering case, ' the German Governnent had

brought a claimin the European Court of Human Rights on behalf of its

national. The literature also recognized that there was at |east a
theoretical |ink between the two institutions.
34. It was observed that if injury to a foreign national involved a

violation of a right recognized as a human right, nothing could prevent that
foreign national's State of origin fromespousing his or her claim The
practice in some countries had stressed that approach. If injury to aliens in
the formof violations of human rights were excluded fromthe application of
di pl omatic protection, no effective renedy woul d be available in cases when an
alien did not have access to procedures before an international human rights
body. In nost cases of violations of human rights of foreigners, however -
such as unfair inprisonment or mistreatnment - international procedures were
not available, and it was accordingly vital to confirmthe right of the State
of origin to exercise diplomatic protection.

35. In analysing the rel ati onship between human rights and di pl omatic
protection, attention was drawn to a situation of violation of human rights
under a given regi me where espousing the claimby the State under that regine
did not fall within the anbit of diplomatic protection

36. The Speci al Rapporteur stressed that he had never sought to contrast

di pl omatic protection and human rights. He had sinply asserted that the
concept of diplomatic protection, which predated the concept of human rights,
could no | onger be studied w thout taking careful account of the evolution of
human rights in recent years. It was countries undergoing a transition to
denocracy that had the greatest interest in strengthening human rights, and
thus in ensuring that account was taken of individuals in action by the State.

(d) Preconditions for the exercise of diplomatic protection

MECHR, Soering case, decision of 26 January 1989, Series A, No. 161
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37. It was stated that the necessary preconditions for diplomatic protection
had been established in the Mavrommati s judgenent. The first precondition was
that there must be proof that an injury had been inflicted on a national; that
the injury was a breach of international law, that it was inputable to the

St at e agai nst which the claimwas brought; and, lastly, that a causal |ink

exi sted between the injury inflicted and the inputation of the injury. There
woul d thus be three main protagonists in an international claimfor diplomtic
protection: the subject whose person, property or rights had been injured;
the State causing the injury; and the State espousing the claim The second
precondition for the exercise of diplomatic protection was that the injured
subj ects nust have been unable to obtain satisfaction through donestic
remedi es which afforded the State an opportunity to avoid a breach of its

i nternational obligations by making tinely reparation

38. It was noted that the basis for the prior exhaustion of |ocal renedies
was enpirical, and it was arguable that there was an inplied risk principle
whi ch neant that there was no need to exhaust | ocal remedies in the absence of

2 A view was

any prior voluntary connection with the jurisdiction concerned.
al so expressed that the requirenent of the exhaustion of |ocal renedies
entailed a further consequence that the nodel of subrogation could not be
applied to diplomatic protection, as there was a fundanental change in the
character of the right. It was further noted that the Conm ssion would have

to address the question as to whether the resort to an international body to

2See for exanple in the Case Concerning the Aerial Incident of July 27th
1955 (lsrael v. Bulgaria) Prelimnary Objections where in response to a
prelimnary objection by Bulgaria that the donmestic jurisdiction of Bulgaria
was not exhausted, |srael argued that there were a nunber of inportant
limtations to the application of the exhaustion of |ocal remedies rule:

“[1]t is essential [...] that a link should exist between the

i njured individual and the State whose actions are inpugned. ...
[T]he rule is only applied when the alien, the injured individual
has created, or is deened to have created, a voluntary, conscious
and deli berate connection between hinself and the foreign State
whose actions are inpugned. ... The victins [in this case] had no
vol untary, conscious and deliberate connection with Bulgaria. To
the contrary, such connection as they did have, if such it can be
call ed, was involuntary, unknown and conpl etely unprenmeditated.”

See ibid., 1.C. J. Pleadings, 1959, pp. 533-534. The Court found that it was
wi t hout jurisdiction on another ground and did not rule on other issues raised
as prelimnary objections including the exhaustion of |ocal renedies
requirenment.
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protect human rights nust be considered a “local renmedy”, even though a sinple
textual interpretation could not answer the question in the affirmative.

39. In the context of l|ocal renedies, the question arose as to whether the
m ni mrum standard of treatnent accorded to aliens under international |aw
shoul d be the sole standard. Should the standard of treatnment not be defined
by reference to donestic law, so as to avoid conferring privileged status on
aliens? To be sure, application of either standard would give rise to
controversy, given the cultural, social, economc and |l egal differences which
m ght exi st between the host State and the foreign State.

40. A conment was made that foreign investors were in a privileged position
vis-a-vis nationals, as they had recourse to three procedures - donestic
remedi es, diplomatic protection and international arbitration - for the
protection of their rights, whereas nationals could avail thenmselves only of
donestic remnedies.

41. It was further noted that the State defending its nationals could not,
in the exercise of diplomatic protection, have recourse to the threat or use
of force. Hence, an inportant contribution the Comm ssion could nake in its
consi deration of the topic was to identify what nmeans were avail able to States
in making their rights and the rights of their nationals effective in the
context of diplomatic protection.

42. Questions were raised as to whether a State could exercise diplomatic
protection in parallel with an international recourse taken directly by an

i njured individual or whether the State only had the right to exercise

di pl omatic protection after all other donestic nodes of dispute settlenent

wer e exhaust ed.

(e) The question of “primary” and “secondary” rules

43. It was observed that theories and concepts such as the distinction
between primary and secondary rules could not hel pfully be discussed before
addressing the institutions and rules of diplomatic protection. These points
coul d be debated as they canme up in specific contexts. It was felt that the

broad meani ng of diplomatic protection was clear: the inportant issues were
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the adm ssibility of clains and the law relating to the prior conditions which
had to be satisfied before clains were nade. The 1997 report of the Working
Group on Diplomatic Protection should be followed in this respect.

44, Conmments were made that al though the Conmmi ssion was dealing with
secondary rules and it would cause confusion if it pretended otherw se, the
distinction between primary and secondary rul es should not be used as an
absolute test. Cassification of a rule as primry or secondary woul d depend
on the nature of the issue on a particular occasion. However, the question
was not of overlap but of a double function of admissibility and merit with
respect, for exanple, to the “clean hands” rule, certain issues of
nationality, and the whole area of acqui escence and delay. Therefore, the
Conmi ssion woul d be unable to consider, in the context of this topic,
secondary rules in isolation. It must also touch on primary rules, as

secondary rul es, being procedural, were the neans used to enforce rights

conferred.
45. As regards which | aw governed diplomatic protection, it was generally
agreed that it was international law. In this context, it was noted that sone

Governnments in their constitutions committed thenselves to their nationals to
exercise diplomatic protection. The view was al so expressed that such
national |laws did not affect the discretionary right of the State to exercise
di pl omatic protection.

46. It was al so observed that there was room for progressively devel oping
and significantly nodernizing the | aw governing diplomatic protection. Even
if the law of the State was taken as the starting point, it should be
possible, with a view to progressive devel opnent of the law, to enhance the
pl ace of the individual in the context of diplomatic protection, particularly
where i ndemification was concerned.

47. The comrent was nade that the study of diplomatic protection nust

i nclude study of the neans for exercising it. The traditional machinery for
peaceful settlenent of disputes, particularly negotiation but also nediation
good offices and arbitration, should be considered as well as the question of
counterneasures in the context of diplomatic protection

48. As regards the title of the topic, a conment was made that it could

per haps be made nore precise, but that could be done later in the |light of the

draft to be prepared.
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(f) The rel ationship between the topics of “Diplomatic protection” and
“State
responsibility”

49. It was observed that it was inportant to renenber that diplomatic
protection was just one part of the vast field of internationa

responsibility. As a neans of giving effect to State responsibility, it
created a relationship between two States: the “protector” State and the

St at e agai nst which action was being taken, which was viewed as responsible
for an internationally wongful act that had caused injury to a national of
the “protector” State. The contenporary enphasis on protection of human
rights - even though correct - should not obscure the fact that the
State-to-State rel ationship was an essential elenment in determning the nature
of diplomatic protection. |In this context, it was also observed that the
topics of diplomatic protection and State responsibility were linked in terms
of reasoning: the State was responsible for any violation of internationa
law which it had committed or had been attributed to it, as stated in Part One
of the draft articles on State responsibility. |If that first condition was
met, a nunber of consequences arose (Part Two of the draft), the main one
being the obligation to provide conpensation. When the obligation to
conpensation was owed to a private individual, who, with rare exceptions, did
not have the capacity to act at the international level, diplomatic protection
came into play and thus proved to be an extension, a consequence and a
conmponent of the law of State responsibility.

50. Attention was also drawn to the problem of dealing with questions of
direct damage to States, which, while clearly forming no part of the

Conmi ssion's mandate, were nonethel ess often inextricably bound up with
guestions of diplomatic protection in practice. Sonetines a particular case
could represent both a direct and indirect State interest. An exanple of such
a case was the Rainbow Warrior incident where New Zeal and brought a claim
regarding violations of its sovereignty, and on behalf of the Netherlands
regardi ng a photographer who had lost his life in the incident, who had been
treated as being of Netherlands nationality for the purposes of the
settlenment. Also the Chernobyl incident had involved direct econom c | osses
by private individuals in a nunber of States, as well as the potential for the
States thenselves to bring clainms for direct damage to their airspace, had

they so wi shed. These exanples involved actual or potential diplomtic
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protection in respect of private interests. The fact that they were not
exclusively concerned with private interests should not place them outside the

purvi ew of the Conm ssion's consideration

(9) Scope of the topic

51. A comment was nmade that consideration should be given to extending

di pl omatic protection to the nationals of a State who suffered danage, not
while they were abroad but while they were in their own State, as a result of
an internationally wongful act caused by a foreign diplomtic mssion or the
officials of such a m ssion who enjoyed jurisdictional imunity and,
consequently, could not be brought before the | ocal courts. There was no
reason why a State which protected its nationals when they were injured abroad
as a result of a violation of international |aw in those circunmstances shoul d

not do likewise if they were injured when resident on the national territory.



