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I. 1 NTRODUCTI ON

1. At its 2530th neeting, on 14 May 1998, the International Law Comri ssion
established a Wirking G oup on the topic “Nationality in relation to the
successi on of States” under the chairmanship of M. Vaclav M kul ka, Speci al
Rapporteur, 1/ to consider the question of the possible orientation to be
given to the second part of the topic dealing with the question of the
nationality of |egal persons in order to facilitate the Conm ssion’s decision
on this issue.
2. The Working G oup held two neetings, on 14 May and 2 June 1998. It
agreed on a nunber of prelimnary conclusions presented in section Il bel ow

I'1. PRELI M NARY CONCLUSI ONS OF THE WORKI NG GROUP
3. The second part of the topic “Nationality in relation to the succession

of States” includes the problemof the nationality of |egal persons that the

1/ The Working Group was conposed as follows: M. Véaclav M kul ka
(Speci al Rapporteur, Chairman of the Working G oup); M. Emranuel Akwei Addo;
M. Husain Al -Baharna; M. lan Brownlie; M. Enrique J.A Candioti;

M. Christopher John Robert Dugard; M. Constantin P. Economi des;
M. Zdzislaw Galicki; M. Gerhard Hafner; M. Teodor Viorel Melescanu;
M. lgor Ilvanovich Lukashuk; and M. Robert Rosenstock.
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Conmi ssion has not yet studied. In the view of the Wrking Goup, as the
definition of the topic now stands, the issues involved in the second part are
too specific and the practical need for their solution is not evident. In
addition to considering the possibility of suggesting to the Comm ssion not to
undertake work on this part of the topic, the Wrking Goup considered it
useful to exam ne the possibility of alternative approaches, as they emerge
fromPart Il of the Fourth report of the Special Rapporteur (docunent

A/CN. 4/489). It agreed that there are, in principle, two options for

enl arging the scope of the study of problens falling within the second part of
the topic, as explained below. They would both require a new fornmul ati on of
the mandate for this part of the topic.

1. Nationality of legal persons in international |aw

4, The first option would consist in expanding the study of the question of
the nationality of |egal persons beyond the context of the succession of
States to the question of the nationality of |egal persons in internationa
law in general. As the notion of the nationality of |egal persons is not
known to all |egal systenms, it would be advisable that the Conm ssion exam ne
al so simlar concepts on the basis of which the existence of a |ink anal ogous
to that of nationality is usually established.

5. The benefits of such an approach would be, in the view of the Wbrking
Group, that it would contribute to the clarification of the general concept of
the nationality of |egal persons in international relations. It would also
enabl e the Comm ssion to further consider in a nore systematic manner the
problems it has been confronted with when studying the topics of State
responsibility, Diplomatic protection and Succession of States.

6. The problenms that the Commi ssion could encounter, in opting for this
approach, would be the fact that, due to the wi de diversity of national |aws
in this respect, the Conm ssion would be confronted with problens simlar to
t hose that have arisen during the consideration of the topic of Jurisdictiona
imunities. There would also be a certain overlap with the topic of

Di pl omati c protection. Mdreover, such study would lend itself to a nore
theoretical analysis than to the devel opnment of rules of inmediate practica
applicability. But above all, the enormity of such a task should not be
underestinmated. It would be difficult to keep the study wi thin manageabl e

l[imts.
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2. Status of legal persons in relation to the succession of States

7. The second possibility would consist in keeping the study within the
context of the succession of States, but going beyond the problem of
nationality to include other questions, such as the status of |egal persons
(in particular rights and obligations inherent to the | egal capacity of |ega
persons, including those determ ning the type of |egal person etc.) and,
possi bly, also the conditions of operation of |egal persons flowing fromthe
successi on of States.
8. The benefits of such an approach would be, in the view of the Wbrking
Group, that it would contribute to the clarification of a broader area of the
| aw of the succession of States.
9. The problenms that the Commi ssion could encounter, in opting for this
approach, would be the fact that the Comm ssion would be confronted with the
wi de diversity of national laws in this respect. Once enlarged in this
direction, it would, noreover, be difficult to establish a new delimtation of
t he topic.

* % %
10. If work is continued, the Conm ssion has further to deci de which
categories of "legal persons” should be covered by the study, to which | ega
relations the study should be limted and what could be the possible outcone
of the work of the Commission on this part of the topic.
11. In the absence of positive coments from States, the Comm ssion woul d
have to conclude that States are not interested in the study of the second
part of the topic. The Conmmi ssion should, inits report, rem nd the
Ceneral Assenbly of the desirability of obtaining the reaction of States
on the question asked in paragraph 5 of General Assenbly resol ution 52/ 156 of
15 Decenber 1997. The Assenbly should, in particular, invite States having
under gone a succession of States, to indicate, e.g., how the nationality of
| egal persons was determ ned, what kind of treatnment was granted to the |ega
persons which, as a result of the succession of States becane “foreign” |ega

persons, etc.



