UNITED

NATIONS E

Di str.

Economic and Social GENERAL

Council E/ CN. 4/ 1998/ NGO/ 44

12 March 1998

Original: ENGLISH

COWM SSI ON ON HUMAN RI GHTS

Fifty-

fourth session

Item5 of the provisional agenda

whi ch

QUESTI ON OF THE REALI ZATION I N ALL COUNTRI ES OF THE ECONOM C,
SOCI AL AND CULTURAL RI GATS CONTAI NED I N THE UNI VERSAL
DECLARATI ON OF HUMAN RI GHTS AND I N THE | NTERNATI ONAL
COVENANT ON ECONOM C, SOCI AL AND CULTURAL RI GHTS, AND STUDY
OF SPECI AL PROBLEMS WHI CH THE DEVELOPI NG COUNTRI ES FACE | N
THEI R EFFORTS TO ACHI EVE THESE HUMAN RI GHTS

Witten statenent subnmitted by Hunan Ri ghts Advocates, a
non- gover nnent al organi zation in special consultative status

The Secretary-Ceneral has received the following witten statement,
is circulated in accordance with Econom ¢ and Soci al Counci

resol ution 1296 (XLIV).

GE. 98-

[3 March 1998]

10909 (E)



E/ CN. 4/ 1998/ NGO 44
page 2

Adverse effects of the illicit nmovenent and dunpi ng of toxic and
dangerous products and wastes on the enjoynent of hunan rights

1. Human Ri ghts Advocates (HRA), in conjunction with the Natural Heritage
Institute (NH'), ! submit this witten statenent to the Comm ssion on Human
Ri ghts.

2. At the request of the Commission, Ms. Fatma Zhora Ksentini was appointed
by resol ution 1995/81 as Special Rapporteur to study and reconmend sol utions
to the adverse effects of the illicit transport and m shandling of toxic

substances on the enjoynent of human rights. Pursuant to her mandate the
Speci al Rapporteur has submitted a prelimnary report (E/ CN. 4/1996/17) and two
progress reports (E/CN.4/1997/19 and E/CN. 4/ 1998/ 10 and Add. 1-2). The reports
docunent repeated instances of the link between the illicit novenent and

m shandl i ng of toxics and violations of human rights to life and health. The
Speci al Rapporteur's mandate expires in 1998.

3. The illicit transport and m shandling of toxic and dangerous products
continue to endanger the human rights of many individuals, particularly those
i n devel oping countries. HRA/NH have been docunenting instances of human

ri ghts abuses caused by the |l ack of standards or the inability to enforce the
exi sting standards intended to regulate the transport and handling of toxic
substances. The human rights inpacted by these instances go far beyond the
fundamental human rights to life and health. They also violate a person's
right to safe working and living conditions, to safe food and water supplies,
and the right to information and participation. HRA/NH continue to document
i nstances that denonstrate the ongoing violations of human rights including
sone nore recent exanples:

(a) HRA/ NHI have becone aware of information included in a case being
filed against a United States conmpany operating in Africa. The conpany
al l egedly has a | ong-standing practice of releasing druns to the | oca
comunity that were previously used to transport toxic wastes. The druns are
contam nated with residues of various hazardous materials, including
hydrochl oric acid and nmet hanol, both known to have short and | ong-term health
effects. Menbers of the comunity use the druns as water receptacles, causing
a serious and wi despread health hazard. There has been at | east one accident
causing serious injury resulting fromthis practice of which we are aware.
Al t hough internal recommendati ons were nade to cease releasing the druns and
sanitize and crush them before di sposal, these recommendati ons were not
i mpl enmented. One enpl oyee was fired after chall enging the practice of
rel easi ng the contam nated druns. 2

(b) The Inter-American Comr ssion on Human Rights rel eased a report in
1997 that included information on the inproper handling and di sposal of toxic
wastes and crude oil in the Oriente region of Ecuador. The oil exploitation
activities by the Governnent and international investors have contam nated
water, soil and air where the Huaorani people |live. Various studies and
surveys cited report significantly higher rates of spontaneous abortions,
gastroi ntestinal probl enms, headaches, nausea and fever, skin diseases, infant
mortality and diarrhea, risk of cancer and other grave illnesses. The report
estimates that since 1972, over 30 billion gallons of toxic wastes and crude
oi | have been discharged into the |Iand and waterways of the Oriente. 3
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4, The international conmunity has made sone progress in controlling the
illicit movement and mi shandling of toxics, npbst significantly by the adoption
of the Basel and Bamako Conventions. The |long-term goals of the conventions
are to pronmote reduction of toxic waste output, disposal near generation, and
environnental | y sound managenent of toxic products. While these conventions
are bold steps in the right direction, they do not fully address viol ations of
human rights associated with the illicit transport and m shandling of toxics.
In particular, the conventions are limted as to who and what their
obligations reach. Sone of those limtations include: the United States, one
of the l|argest generators of toxic substances, has not ratified the Base
Convention; the Bamako Convention has not yet entered into force; enforcenment
efforts are plagued with difficulties including fraudul ent docunmentati on and
recl assification of toxic substances, inability to detect and manage toxic
substances due to |ack of technol ogy, and the slow devel opnent of liability
schenmes and ot her enforcenment nechanisns. The result is that toxics are stil
transported and m shandl ed and continue to inpact the surroundi ng human
comunities. Additionally, the obligations of both conventions are not

i nvoked unl ess the toxic substances have noved from State to State and they do
not directly inpact the activities of transnational corporations, the

predom nant producers, transporters and handl ers of toxics.

5. In the light of these continuing concerns and in recognition of the
obstacl es reported by the Special Rapporteur in carrying out her mandate,
HRA/ NHI recomend that the Comm ssion renew the nmandate of the Specia
Rapporteur on the adverse inpacts of the illicit novenent and m shandling of
toxi ¢ substances for a period of at |least two years. HRA/NH reconmends that
the renewed mandate include the follow ng objectives:

(a) To conti nue working under the original nmandate to gather
i nformati on on specific incidents, such as those reported here, and produce an
annual |ist of countries and transnational corporations engaged in the illicit
transport and mishandling of toxic and dangerous products, with particul ar
attention to instances that fall outside the scope of the Basel Convention
The Commi ssion is encouraged to commit sufficient funding for the completion
of at least two on-site visits to obtain nore devel oped information and to
determ ne the obstacles to devel opi ng more consi stent and conprehensive
reporting mechani sms of human rights violations;

(b) The Speci al Rapporteur should also focus particular attention on
the role of transnational corporations and their participation in human rights
abuses that result fromillicit novenent and m shandling of toxics. The
i nternational community has been significantly challenged in inpacting the
behavi our of transnational corporations through other instrunments, but the
original mandate of the Special Rapporteur specifically requested information
on the activities of transnational corporations. The Special Rapporteur could
consi der conducting a voluntary survey directed to transnati onal corporations
i nvolved in the generation, transport and di sposal of toxic and dangerous
products. The survey could ascertain the |evel of awareness of internationa
human rights obligations, the standards set out in the draft code of conduct
on transnational corporations, request information regarding innovative
m ssion/ policy statenments, business practices, training programes, evaluation
met hods or conmunity participation programes that are supportive of
protecting human rights, and provide an opportunity to report their human
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rights record. The Special Rapporteur should also study the potential inpacts
fromthe devel opnment of the Multilateral Agreenent on Investnment “ on the
ability of local comunities and States to enforce and strengthen existing

i nternational human rights, environmental and social protections;

(c) To conti nue and expand coordi nation with the Secretariat for the
Basel Convention to facilitate and ensure that the human rights obligations
i nherent in toxic transport and handling are integral to the devel opnent of
i nternational standards and enforcenment. This expanded cooperation offers
uni que opportunities for mutual support between the environnental and human
rights bodies and will prevent duplicative efforts. In particular, the
mandat e shoul d focus on determ ning potential specific avenues of cooperation
bet ween the Commi ssion and the activities of the Secretariat. HRA/ NH
recommends the follow ng as potential areas of coordination

(i) Wrk with the Ad Hoc Wbrking Group of Legal and Technica
Experts as they prepare a draft Protocol on Liability and
Conpensation for damage resulting fromillicit transport of
hazardous wastes. ° Consider cnpensating human rights
vi ol ati ons as dammges or devel opi ng a concurrent human
rights penalty and fund nmechanism Additionally, recomend
specific activities that a conpensation fund could help
address; for instance, further research on health inpacts of
particul ar toxics or the devel opment and support of public
education programmes to facilitate participation in
pl anni ng, nonitoring and protecting human rights and
envi ronnental inpacts of toxics;

(ii) Wrk with the Technical Wrking Goup as they devel op
Regi onal Centres for Training and Technol ogy Transfer. ¢
Consi der the possibility of including a training nodule on
human rights obligations and i npacts fromtoxics for
government officials, custons officers and other enforcenent
officials responsible for the obligations of the Base
Convention. The Special Rapporteur could al so consider
devel oping a joint comunity outreach resource packet nade
avai | abl e through the Regional Centres to increase the
awar eness of both the human rights and environnmental inpacts
in communities where toxics are handl ed and di sposed,;

(iii) Wrk with the Technical Working Goup as they devel op the
Il'legal Traffic Report Form 7 Consider the inclusion or
devel opnent of a concurrent human rights report formto
begin the recording and tracking of human rights violations
in conjunction with the reporting of environnenta
violations. This will raise awareness of the association
between toxic m shandling and potential human rights
vi ol ati ons and provide the international community with a
nmor e consi stent and conprehensi ve nechanismto track the
i npacts of toxic mshandling which includes both
environnental and human rights violations;
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(d) HRA/ NHI supports the Special Rapporteur's recommedati on to devel op
specific joint projects between the Oficer of the H gh Conm ssioner for Human
Ri ghts, UNEP, the Secretariat for the Basel Convention, the Organization of
African Unity and others (E/ CN. 4/1998/10/Add. 2, para. 62). The continued
mandat e of the Special Rapporteur will be essential in assisting the
initiation and devel opment of effective projects.

Not es

1. Natural Heritage Institute is a non-profit, non-governnmental organization
whi ch provi des counsel ling and advocacy for public interest organizations and
government institutions on natural resource problens, including internationa
conservation and human rights.

2.Case pending in United States District Court.
3.Report on the Situation of Human Rights in Ecuador, Organization of American

States, Inter-American Comm ssion on Human Rights, OEA/ Ser.L/V/11.96 Doc. 10
rev.1, 24 April 1997.

4. Davi d Rowan, “Analysis: Corporations v. States: Meet the new world
government - These nultinationals will be able to take governments to court
under a worrying new agreenent to be finalized next week. What happened to
denocracy?”, The Guardi an Hone Page, W. 3078560, 13 February 1998.

5. Qutcone of the work of the Ad Hoc Working Group of Legal and Technica
Experts to consider and develop a Draft Protocol on Liability and Conpensation
for Damage Resulting From Transboundary Myvenments of Hazardous Wastes and
Their Di sposal (UNEP/ CHW 4/12), Fourth Meeting of the Conference of Parties to
the Basel Convention, Ml aysia, 23-27 February 1998. The | atest version of
the draft protocol is contained in document UNEP/ CHW 1/ WG 1/5 of 23 May 1997

6. See UNEP/ CHW 4/11 and 14.

7.1bid.



