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| nt r oducti on

1. At its fifty-third session, the Conm ssion on Human Rights, inits

resol ution 1997/ 15, decided to establish a working group consisting of

five intergovernnental experts, appointed on the basis of equitable
geographi cal representation after consultations with the regional groups, to
meet for two periods of five working days prior to the fifty-fourth session of
t he Conm ssion, with a mandate to:

(a) Gather all relevant information from Governnments, non-government al
organi zati ons and any other rel evant sources on the obstacles existing to the
effective and full protection of the human rights of m grants; and

(b) El aborate recommendati ons to strengthen the pronotion, protection
and i nmpl ementation of the human rights of migrants.

2. The working group of intergovernnental experts was requested to subnmit a
report to the Commission on Human Rights at its fifty-fourth session. The
present report is subnmitted in response to that request.

.  FIRST SESSI ON OF THE | NTERGOVERNMENTAL GROUP OF EXPERTS

A. Oganization of the session

Openi ng and duration of the session

3. The first session of the working group of intergovernnmental experts

on the human rights of migrants was held at the Palais des Nations, Geneva,
from17 to 21 Novenber 1997. The session was opened by the Acting Deputy High
Conmi ssi oner for Human Ri ghts.

Composition of the working group

4, The working group at its first session consisted of the follow ng

five experts: M. Jorge Bustamante (Mexico), M. Cuillaume Panbou Tchi vounda
(Gabon), M. M Mjarul Quayes (Bangl adesh), M. Joaqui m Ludovi na do Rosario
(Portugal) and M. O eg V. Shanshur (Ukraine).

El ection of officers

5. At its 1st neeting, on 17 Novenber 1997, the working group el ected
M. Jorge A. Bustamante (Mexico) Chairnman-Rapporteur

Adoption of the agenda

6. Also at its 1st nmeeting, the working group, on the basis of the
provi si onal agenda (E/CN. 4/ AC. 46/1997/1), adopted the followi ng agenda for
its first session:

1. El ection of officers.
2. Adopti on of the agenda.
3. I mpl ement ati on of Conmi ssion on Human Ri ghts resolution 1997/15,

entitled “Mgrants and human rights”.
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Qoservers

7. The followi ng States nenmbers of the Conmi ssion on Human Ri ghts attended
the session as observers: Algeria, Austria, Brazil, Chile, China, Colombia,

Cuba, Czech Republic, Denmark, Dom nican Republic, Egypt, El Sal vador
Et hi opi a, France, I|ndonesia, Italy, Japan, Ml aysia, Mexico, Nicaragua,
Russi an Federation, South Africa, Ukraine and Uruguay.

8. The foll owing other States Menbers of the United Nations al so attended
t he session as observers: Estonia, Guatemala, Hungary, Mrocco, Peru
Portugal , Romani a, Slovakia, Thailand, Turkey and Venezuel a.

9. The foll owi ng non-nenber State of the United Nations was al so
represented by an observer: Holy See.

10. Representatives of the followi ng United Nations body, specialized
agenci es and intergovernnental organizations attended the session as
observers: O fice of the United Nations Hi gh Commi ssioner for Refugees,
UNAI DS, International Labour Organization, European Comunity and

I nternational Organization for Mgration

11. Representatives of the follow ng non-governmental organizations in
consul tative status with the Econonmic and Soci al Council attended the session
as observers: African Association of Education for Devel opment, Commi ssion
of the Churches on International Affairs of the Wdrld Council of Churches,
International Service for Human Rights and the International Mvenment Agai nst
Al'l Fornms of Discrimnation and Racism (I MADI R).

Docunent ati on

12. The working group at its first session had before it docunment

E/ CN. 4/ AC. 46/ 1997/ 1 contai ning the provisional agenda, as well as relevant
docunents of the Ceneral Assenbly, the Conm ssion on Human Ri ghts and the
Sub- Commi ssion on Prevention of Discrimnation and Protection of Mnorities
as background and reference docunentation

13. The working group also had before it the information and comments
recei ved from Governnments, conpetent United Nations bodies, specialized
agenci es and intergovernnental and non-governnmental organizations in reply
to the Secretary-General’s invitation. Those subm ssions were subsequently
reproduced in docunents E/CN. 4/ AC. 46/ 1997/ CRP.1 to 21, as foll ows:

CRP. 1 Submi ssion from Guatemal a

CRP. 2 Submi ssion from Guatenal a

CRP. 3 Submi ssion fromthe Commi ssion for the Defence of Human Rights
in Central America ( CODEHUECA)

CRP. 4 Subm ssi on from CODEHUECA

CRP. 5 Subm ssion from Cyprus
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CRP. 6 Submi ssion from I nternational Labour Organization (ILO

CRP. 7 Submi ssion fromthe International Organization for
M gration (1OVM

CRP. 8 Submi ssion fromthe Ofice of the United Nations High
Conmi ssi oner for Refugees (UNHCR)

CRP. 9 Subm ss

on fromthe Regional Association for Forced Mgration
CRP. 10 Submi ssion fromthe Regional Association for Forced Mgration
CRP. 11 Submi ssion from | QM

CRP.12 Subm ssion fromthe English International Association in Lund

CRP. 13 Subm ssion fromthe Wnen's International League for Peace and
Freedom (W LPF)

CRP. 14 Subm ssion from Mexico

CRP. 15 Subm ssion fromthe African Association of Education for
Devel opnent

CRP. 16 Subm ssion from Morocco
CRP. 17 Subm ssion from Sin Fronteras

CRP. 18 Submi ssion fromthe International Mgrants Rights Watch
Committee

CRP.19 Subm ssion from Egypt

CRP. 20 Submi ssi on from UNHCR

CRP. 21 Submi ssion from El Sal vador
14. The working group al so had avail able for consultation various reports,
publications, articles and other papers relevant to its mandate coll ected by

the secretariat and/or received from various sources.

Organi zati on _and net hods of work

15. Wth regard to its nethods of work, the working group decided to work
in a conbination of public and closed neetings. The working group held
five public neetings and four closed neetings; one neeting was closed in part.

16. In the course of public neetings, the working group held an exchange

of views in the context of its mandate and received contributions from
Governments, United Nations organs, specialized agencies and intergovernnenta
and non-governnental organi zations.
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17. The working group agreed that NGOs without consultative status with
ECOSCC coul d also attend its neetings.

18. The working group decided to submit to the Conmi ssion on Human Ri ghts
at its fifty-fourth session a consolidated report covering the work of its

two sessions.

B. Miin issues discussed during the first session

1. | nf or mat i on- gat heri ng

19. The working group interpreted its nmandate to “gather information” as

a need to advance in a search for an enpirical basis to substantiate the
assunptions made by the Commission in resolution 1997/15. This interpretation
led to a discussion on the means to be taken to that end. It was decided to
use a questionnaire addressed to Covernnents as well as to intergovernnmenta
organi zations and NGOs. G ven the tinme constraints, the working group agreed
that such a questionnaire should be as sinple and short as possible, since the
mai n obj ective was basically of an explanatory nature; thus, four questions
were finally included.

20. The first question ainmed at obtaining a general picture of basic
denogr aphic data pertaining to mgration. The second one ainmed at obtaining
statistics and qualitative informati on on neasures taken by Menber States to
pronmote and protect the human rights of migrants. The third question ained
at obtaining sonme indicators of the |evel of awareness of Member States
about the human rights problens of mgrants referred to in Conm ssion
resolution 1997/15; it was not intended to obtain precise data or a
qualitative description of those human rights problenms. The fourth question
aimed to ascertain enpirically the level of inportance ascribed by Menber
States to the existing normative neans for conbating violation of the human
rights of migrants by asking if they had signed and ratified specific

United Nations conventions addressing human rights questions relating to

m grants.

21. The questionnaire was transmtted on 2 Decenber 1997. The text of the
guestionnaire is contained in annex | to the present report.

2. Regional devel opnents

22. The working group decided to invite each of its nenbers to present an
oral review of the nmain trends and devel opnments relating to migration in their
respecti ve geographical regions. A summary of the presentations is reproduced
bel ow.

23. Speaki ng about Africa, M. Panmbou Tchivounda enphasi zed that migration
was a recent phenomenon, and that even the energence of States in Africa was
a recent developnent. To put migration in its context, he described the
three types of migration typically encountered.

24. First, there was migration within traditional geographical areas which
sonetinmes straddled frontiers - since frontiers were not an established part
of the African m nd-set - which could also be called “preferred regions”.
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Such traditional patterns of novenent nmight be regarded by a nodern State as
cl andestine mgration. Mgration of this kind raised specific, delicate
probl ems that had to be taken into account.

25. Second cane organi zed mgration with State bl essing. For economnic
policy reasons, such as the need to undertake | arge public works, States m ght
draw on foreign labour. This raises problems with respect to |egislation
protection and responsibility.

26. Third was spontaneous migration resulting froman attractor phenonmenon
as in the case of mgration towards industrial nmetropolizes such as those in
South Africa, Angola and the Denocratic Republic of the Congo. There mgrants
al so encountered probl enms of coexistence with already established communities
that wi shed to assert their individuality and culture.

27. In all the above situations, the question of the right to exist and to
express oneself arose. There were xenophobic reactions and risks of
confrontation. It was inportant not to m stake the effects for the causes.

It was inportant that migrants be aware of their rights, as well as the rights
of others.

28. In addition, Africa also had to cope with globalization and its inpact
on mgration.

29. Wth regard to Asia, M. Quayes stated that there was an interesting mXx
of what he referred to as the migration spectrum wth sending, receiving and
transit countries and countries that were a conbination of all three. There
was al so migration fromindustrialized countries. A major elenment was | abour
m gration, predom nantly fromone country to another within the region. From
South Asia, the bulk of migration was towards the Gulf. The Gulf region was
an open |abour market with |large nunbers of foreign |abourers, generally
arriving through regular channels. 1n the recent past sone countries in
Sout h- East Asi a had becone receiving countries for |abour mgrants, which
resulted in other countries of the subregion becomng transit countries as
wel |l as countries of origin. The subregion was faced with the general issues
of transit and popul ati on novenents as well as problens unique to the
subregion like involuntarily rel ocated persons.

30. He identified a dilema for mgrant-sending States, which w shed to
maxi m ze regul ar | abour outflow and at the sanme tine secure the maxi mum
protection and fair treatnent of their workers abroad. There was a perceived
need for devel opi ng agreenents between sending and receiving States and for
the labour laws in receiving countries to cover vul nerable workers, such as
housemai ds. Trafficking, especially of wonen and children, posed mgjor

probl ems, especially in the light of the fact that wonmen had been subjected to
various types of abuse. There had been cases of women detained en route, with
no neans of returning honme, and thereby |osing the prospect of enpl oynent that
had been promised to them Whnen taking irregular enploynment becane

vul nerabl e to puni shnment or deportation. Concerning children, he referred to
the so-called “canel jockeys” who had received nedia attention in the region
He said that the countries concerned were aware of the situation and were
taki ng measures to conbat the phenonenon.
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31. M. Quayes identified globalization as another area of inportance to
many Governments. A truly free global market nust recogni ze the rel evance of
the free novenent of all factors of production, including |abour. There had
to be a place for |abour mgration on the global trade agenda. However, it
was i nmportant to bal ance the exigencies of the market with the needs of

St at es.

32. M. Shanshur described the major characteristics of mgration in

Eastern Europe. He referred to the major geopolitical transformtions, nost
not ably the dissolution of the USSR and of Yugoslavia, as well as the painfu
process of transition fromtotalitarian political systenms and centrally

pl anned econonies to those based on denocratic principles and oriented towards
the market. He also nentioned liberalization of exit and entry procedures and
adopti on of new border control regines.

33. The countries concerned had becone increasingly involved in intra- and
extraregi onal mgratory exchanges, nost of them of short or mediumterm For
many people these trips, which were usually related to comercial activities
and (often irregular) enploynent, constituted an essential part of their
survival strategy under the new social conditions. Labour mgration, or

m gration for enploynent per se, had been enmerging as an inportant factor
affecting the migration situation in the region. It called for the adequate
protection of mgrant workers through the devel opment of the appropriate
internal legislation, as well as el aboration of the relevant bilateral and
mul til ateral arrangenents.

34. Most Eastern European countries faced a huge transit mgrati on novenent
whi ch originated nostly in the Mddle East, South and Sout h-East Asia and
Africa and ended in the west and south of Europe. Irregular mgrants were
bei ng brought illicitly into the region by international gangs of traffickers.
In the process of trafficking the nost horrendous violations of human rights
were commtted, often against wonmen. Wthin that context M. Shamsur drew
attention to the plight of wonen from Eastern European countries trafficked to
Western Europe or other parts of the world and forced into prostitution. He
stressed that the perpetrators of such trafficking should be prosecuted both
on the national and the international I|evel

35. Eastern European Covernnents were aware of the need to prevent the
spread of xenophobic attitudes. Appropriate steps had been already taken to
that effect.

36. M. Bustamante, speaking in his capacity as an expert nenber of the
wor ki ng group, explained that mgration on the Anerican continent was
basically | abour nmigration and that the largest flow of migrants, as well as
of irregular mgrants, was between Mexico and the United States of America.
Mexi co was a country of both emigration (to the United States and, on a snal
scale, to Canada) and of inmm gration (basically from Central Anerican
countries and, on a small scale, from South American countries). There was

al so mgration between Col onbia and Venezuela as well as migratory flows from
Bolivia, Paraguay, Peru and Ecuador to Brazil and Argentina and, to a |esser
degree, to Chile.
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37. He said that the question of migration on the Anerican continent was
very interesting because there were positive aspects, for exanple, the

| egalizing of migrants in an irregular situation in Mexico, and there were
al so very primtive conditions and very serious systematic abuses of the
m grants' rights.

38. He identified one obstacle to the enjoynment by migrants of their human
rights as being legislation adopted in recent years that referred to possibly
illegal migrants in terns of their ethnic characteristics. This had been the
case of Proposition 187 in California which represented a particul ar case of
the institutionalization of racismand xenophobia. He said that there were
ot her countries where this unfortunate practice existed.

39. Anot her obstacle was the structural vulnerability of mgrants to serious
vi ol ations of | abour and hunman rights; the further away fromtheir countries
of origin, the nore vulnerable they becane. This vulnerability stenmed from
their lack of rights and the |lack of power to raise questions concerning their
rights with authorities of the host society. He was of the view that close
attention should be paid to this concept by the working group when the
question of obstacles was discussed in accordance with its mandate. |In that
connection, he pointed out that the nandate referred very specifically to
raci sm and xenophobi a as being probl ens associated with mgrants and that the
conceptual relationship between the structural vulnerability of mgrants and
its further reinforcenent by raci smand xenophobia should be di scussed. Thus,
raci sm and xenophobia were al so inportant obstacles to the full respect of the
human rights of migrants. He suggested that one way to conbat raci sm and
xenophobi a was to accord mgrants with specific rights under the |egislation
of the recipient State.

40. M. Bustamante al so nentioned a recently conpl eted unprecedent ed
bi nati onal study undertaken by scholars from Mexico and the United States on
m gration from Mexico to the United States.

41. Regar di ng Western Europe, M. do Rosario said that mgrants’ rights were
generally respected in the “Wstern European and OQther” group of countries.
Occasi onal cases of abuse, which in nost of the countries were dealt with by
the courts in an exenplary manner, were generally the work of extrem st

groups. There was, of course, the problem of clandestine mgration, which
meant a conplete |ack of protection. A nunber of other questions could al so
be raised in connection with the expul sion of people who in some circunstances
had comm tted m nor offences. It would be interesting to know where State
sovereignty ended in matters of expulsion: for exanple, whether the principle
of non-retroactivity of the | aw was respected, what remedi es were avail abl e
agai nst such neasures and, as far as famly reunification was concerned,

whet her the different |egislation and adm nistrative practices made it easy
for people to join their famlies.

42. In general, there was too little information about and publicity given
to mgrants’ rights, although mgrants nmade a positive contribution to the
societies in which they lived.
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43. M. do Rosario was in favour of holding an international conference on
mgration - a topic currently under discussion in the General Assenmbly - to
take up the many questions that needed di scussing.

3. Definition of magrants

44, The working group agreed to interpret the concept of migrants as
contained in its mandate broadly. The experts agreed to use as a working too
the definition and interpretation of the concept of mgrants given in a text
submtted by 1OM which read as foll ows:

“In terms of the Constitutions of 10OM the definition of mgrants,
al t hough mai nly enconpassing mgrant workers, is stated somewhat nore
broadl y:

“The term ' migrant' in article 1.1 (a) should be understood as covering
all cases where the decision to mgrate is taken freely by the

i ndi vi dual concerned, for reasons of 'personal conveni ence' and w t hout
i ntervention of an external conpelling factor

“Wthin the category of "migrant’', irregular or undocunmented m grants
must too be recognized, irregular mgration being a phenonmenon that is
growing into global crisis. Fromthe above definition, it follows that
"mgrant’ does not refer to refugees, exiles or others forced or
conpelled to | eave their homes. By contrast, the term'mgration' is
descriptive of the process of the novenent of persons, and thus includes
the novenent of refugees, displaced persons, uprooted people as well as
econom c migrants.”

4. Mulnerability

45. The issue of vulnerability was the central thenme of the deliberations of
the working group. The five experts expressed their different perspectives on
vul nerability relative to States of origin and States of destination; the role
of internal |egislation; problens Iinked to the integration of mgrants into
the host society (cultural, linguistic and religious differences), the

rel ati onship between State sovereignty and irregular mgration; and problenms
relating to the trafficking of mgrants. The experts agreed that an essentia
el enment in the understanding of vulnerability was the factor of powerl essness
whi ch, nore often than not, characterized the m grant.

46. Power | essness characterized the relationship of the mgrant with a State
and with the societal forces which rendered himor her powerless. The
condition was not inherent to individuals, including mgrants; it was created
and i nposed on migrants within the confines of a specific country.

47. It was agreed to use the criterion of vulnerability of mgrants and to
focus primarily on those nigrants whose rights were |l ess well protected and
nost frequently violated. |In particular, concern was expressed about the

situation of irregular mgrants as well as wonen and children

48. Speci fic probl ens associated with the vulnerability of migrants included
their exploitation in the | abour market (pattern of wages well bel ow
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establ i shed m ni num standards and dangerous worki ng conditions), racist-based
hostility and viol ence directed at them and xenophobi a expressed through
stereotypi ng and discrimnation based on biased public opinion

1. SECOND SESSI ON OF THE | NTERGOVERNMVENTAL GROUP OF EXPERTS

A. Oganization of the session

Openi ng and duration of the session

49. The second session of the working group of intergovernmental experts on
the human rights of migrants was held at the Palais des Nations, CGeneva, from
16 to 20 February 1998. M. Jorge A. Bustamante (Mexico) continued to act as
Chai rman- Rapporteur. Al nenbers were present at all meetings.

Adoption of the agenda

50. At its first neeting, the working group, on the basis of the provisiona
agenda (E/CN. 4/ AC. 46/ 1998/ 1), adopted the followi ng agenda for its second
sessi on:

1. Adoption of the agenda

2. I mpl ement ati on of Conmi ssion on Human Ri ghts resolution 1997/15,
entitled “Mgrants and human rights”.

Qoservers
51. The following States nenmbers of the Conmi ssion on Human Ri ghts attended
the session as observers: Brazil, China, Czech Republic, El Salvador, France,

Germany, Guatemal a, Indonesia, Italy, Ml aysia, Mexico, Mrocco, Philippines,
Russi an Federation, Tunisia, Ukraine, United Kingdomof Geat Britain and
Northern Ireland, United States of Anerica, Uruguay and Venezuel a.

52. The foll owing other States Menbers of the United Nations al so attended
the session as observers: Algeria, Bulgaria, Colonbia, Dom nican Republic,
Estoni a, Ethiopia, Gabon, Iran (Islamc Republic of), Portugal, Slovakia,
Turkey and Yenen.

53. The foll owi ng non-nenber State of the United Nations was al so
represented by an observer: Holy See.

54. Representatives of the follow ng specialized agency and

i ntergovernmental organizations attended the session as observers:

I nternational Labour Organization, European Comrunity and Internationa
Organi zation for Mgration

55. Representatives of the follow ng non-governnmental organizations in
consultative status with the Econonm ¢ and Soci al Council attended the session
as observers: Caritas Internationalis, Conmm ssion of the Churches on
International Affairs of the World Council of Churches, Human Ri ghts
Advocates, Inc., Human Ri ghts Watch, International Confederation of Free Trade
Uni ons (I CFTU), North-South XXI and Wonen’s International League for Peace and
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Freedom Representatives of the follow ng non-governnental organizations
wi t hout consultative status with ECOSOC al so attended the session as
Cl SM VENETO ( Coordi namento I nmgranti del Sud del Mondo).

observers:

Docunent at i

on

56. The wor ki ng group at

docunent s:

E/ CN. 4/ AC. 46/ 1998/ 1

Furt her

its second session had before it the follow ng

Provi si onal Agenda

replies to the Secretary-General’s invitation:

E/ CN. 4/ AC. 46/ 1998/ 2

E/ CN.

E/ CN.

E/ CN.

Repl i

4/ AC. 46/ 1998/ 2/ Add. 1

4/ AC. 46/ 1998/ 2/ Add. 2

4/ AC. 46/ 1998/ 2/ Add. 3

es to the questionnaire

Subm ssions from Lebanon, the Russian
Federation and the Council of Europe

Submi ssi on from Portugal

Subm ssion fromthe International |ndian
Treaty Counci l

Subm ssion from Cuba

of the working group:

E/ CN.

E/ CN.

E/ CN.

E/ CN.

E/ CN.

E/ CN.

E/ CN.

E/ CN.
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Labour Organization, the International
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Di scrimnation and Racism and the Christian
Coalition on Refugees and M grants

Submi ssion fromthe Instituto Catélico
Chileno de M graci 6n and the Coni si6n
Cat 6l ica Argentina de M graciones
Submi ssion from North-South XXI

Submi ssion from Mal aysi a

Submi ssion fromthe Legal Information
Centre of Human Rights in Estonia

Submi ssion fromthe Czech Republic
Submi ssion fromthe International Myvenent
agai nst Al Forms of Discrimnation and

Raci sm

Submi ssion fromthe Com sién Catélica
Espafiol a de M gracion

Subm ssion from Lebanon
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46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

46/ 1998/ 3/ Add.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

Submi ssion fromthe European Conmi ssion
Subm ssion from Human Ri ghts Advocates

Submi ssion fromthe Dansk Flygtni ngehjaelp

(Dani sh Refugee Council)

Subm ssi on

Submi ssi on
Por t uguesa

Subm ssi on
Subm ssi on
Subm ssi on
Subm ssi on
Subm ssi on
Subm ssi on
Subm ssi on
Subm ssi on
Subm ssi on

Subm ssi on

Submi ssion fromthe United Ki ngdom of G eat
and Northern Irel and

Britain

Subm ssi on

Subm ssi on

Subm ssi on

Subm ssi on

Subm ssi on

Subm ssi on
Chur ches

Subm ssi on

Subm ssi on

Subm ssi on

fromCroati a
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fromthe Cbra Catélica

de M gracgoes
from Bel gi um
from Li t huani a

from Ger nany

fromthe Philippines

fromthe Marshall

fromthe Dani sh Refugee Council

fromlitaly
from Cuba
from El

from Peru

from Doni ni ca
fromthe Sudan

from Sl oveni a

from Yugosl avi a

from Dennar k

Sal vador

| sl ands

fromthe World Council of

from Jordan

from Sweden

from Mexi co
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E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 34  Submi ssi on from Uruguay
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 35 Subm ssion from Human Ri ghts Advocates
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 36  Submi ssi on from Guat enal a

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 37 Submi ssion fromthe International Mgrants
Ri ghts Watch Committee

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 38 Submi ssion from I srae

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 39  Submi ssion from I cel and
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 40  Submi ssion from El Sal vador
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 41  Submi ssion from Austria
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 42  Submi ssi on from Portuga
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 43  Submi ssi on from France

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 44  Submi ssi on from Norway

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 45  Submni ssi on from Ukr ai ne
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 46  Submi ssi on from Venezuel a
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 47 Subm ssion fromltaly

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 48 Subm ssi on from Mexico

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 49 Subm ssion fromthe Danish Centre for Hunan
Ri ghts

E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 50  Submi ssi on from Mdnaco
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 51  Submi ssion from Bul gari a
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 52  Submi ssi on from Romani a
E/ CN. 4/ AC. 46/ 1998/ 3/ Add. 53  Submi ssi on from Spain

Organi zati on and net hods of work

57. Wth regard to its nethods of work, the working group decided to work in
a conbi nation of public and cl osed neetings. The working group held four
public neetings and six closed neetings.

58. At its 1st neeting, the working group agreed that it would accept to
work with the docunentation in the original |anguage only.

59. In response to criticismthat the working group had not fully utilized
the expertise and experience of intergovernnental and non-governnenta
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organi zations that had been professionally involved in mgrant issues over
many decades, and in order to reaffirmits openness and interest in using
these assets, the working group invited representatives of the Internationa
Labour Organi zation, the International Organization for Mgrantion, the Ofice
of the United Nations Hi gh Conmi ssioner for Refugees and interested

non- government al organi zations, in a separate neeting, to express their views
on how to inprove information-sharing and avoid duplication of activities.
The working group took careful note of the views expressed concerning its
future nmethodol ogy of work and listened with interest to the views of those
present regarding the definition of mgrants tentatively used by the working
group (see paragraph 44).

B. Analysis of replies to the questionnaire

60. At its 2nd plenary neeting, on 17 February 1998, the Chair man- Rapporteur
expl ai ned that the work had been divided anong the experts. He had taken the
answers to question 1 of the questionnaire (see annex |I) on the
figures/estimtes of total popul ation, nationals abroad, non-nationals with
work permits and irregular migrants. M. Panbou Tchivounda had taken
guestion 2 on neasures to strengthen the pronotion, protection and

i mpl enmentation of the human rights of mgrants. M. Shanshur had taken
question 3 on mani festations of racism xenophobia and other fornms of
intolerance. M. do Rosario had taken question 4 on ratifications of the

I nternational Convention on the Protection of the Rights of Al Mgrant

Wor kers and Menbers of Their Families and two |ILO Conventions, and M. Quayes
woul d work on the obstacles to the enjoynent of the human rights of mgrants.

61. The Chai r man- Rapporteur, speaking in his capacity as an expert menber of
t he working group, stated that the figures provided a sufficient database of
denographic information to justify the continued investigation of this topic
by the working group. He gave an outline of the statistics received with
regard to the nunber of nationals |iving abroad, noting that the Philippines
was the country with the hi ghest percentage of nationals abroad (11 per cent),
foll owed by Mexico (8 per cent), Spain (7 per cent) and Italy (5 per cent).

62. Wth regard to the nunber of non-nationals having authorization to work
in the country, he noted that statistics were congruent with whether or not
the country in question was a receiving country. He reported that the highest
figures for the percentage of non-nationals having authorization to work cane
from Germany, followed by Argentina, Denmark, Lebanon and Ml aysi a.

63. Wth the exception of Malaysia, the estimtes for the nunber of
irregular mgrants were quite small

64. In dealing with the nmeasures being taken to strengthen the pronotion,
protection and inplenentation of the human rights of mgrants,

M. Pambou Tchi vounda stated that the basic issue in that regard was one of
nati onal policy. However, he noted that while the political authority of the
State was a central reference in this issue, non-governnental organizations
(NGOs) had a najor role to play. That role usually either took the form of
assisting mgrants on a day-by-day basis, or was in terns of input into a
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State’s legislation. He commented on the influence of NGOs on public bodies
and opinion, with special reference to the clear effect NGOs had on the |ives
of migrants through direct contact with themon a daily basis.

65. He noted that there was a clear trend in contenporary internationa
rel ati ons towards an enhanced role for NGOs. NGOs today provided considerable
i nformati on on matters such as those dealt with by the working group

66. It was inportant also to bear in nind that the particul ar ideol ogy
espoused by sonme NGOs m ght not always be supportive of migrants or their
rights and thus it was inpossible to make any general statenments to the effect
that NGOs necessarily supported the m grant cause.

67. Wth regard to the neasures being taken on the rights of migrants, a

di stinction should be nmade between | egal/judicial measures and other measures.
The trends indicated that in general, nost legislation in this area was recent
or even still in the process of being drafted, and that |egislation tended to
be framed in general terns and was conpartnentalized. Not all States had the
same position with regard to international law. Sone States were very open to
i ncorporating international |law into donestic |egislation, whereas others
remai ned committed to a focus on their own donmestic |egislation

68. M. Shanshur, in his presentation on manifestations of racism
xenophobi a and ot her forns of discrimnation against mgrants, comented that
al t hough the question was brief, it was a key question for the working group
and the relevance of its activities. He expressed the view that the responses
to this item showed a degree of openness on the part of respondents. Fifteen
countries had acknow edged the incidence of raci smand xenophobia. He noted
that while those respondents were mainly of traditionally receiving countries,
that was not exclusively the case. The responses showed that the mgration

| andscape was becom ng nore varied, which nade anal ysis increasingly
conpl i cat ed

69. He comrended t he Governnent of the United Kingdom of Geat Britain and

Northern Ireland for providing the exact figures on manifestations of racism
xenophobi a and ot her fornms of discrimnation against mgrants in response to

the questionnaire, and also noted the detailed response of the Governnent of

the Czech Republic. The figures for racially notivated crines did not always
refer to mgrants per se; they nonethel ess provided an apparent indicator of

the |l evel of tolerance in society.

70. He nmentioned that the core of the problemrenained at the | evel of
day-to-day practices, as those were areas where the prinmary manifestations
occurred and where they proved to be the npost tenacious. Manifestations of
raci sm xenophobia and discrim nation could not be changed through the
adoption of legislation alone. Oher neasures needed to be taken at al

| evel s of society, including the proper inplenmentation of |egislation
integration policies, information and education

71. He noted that sonme countries had expressed concern over discrimnation
against their citizens in other countries, especially femal e workers, and the
escal ati on of viol ence experienced by workers abroad.
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72. Referring to the report fromthe Covernnent of Mexico, he nentioned that
argunment s had been voiced in favour of bilateral and nultilateral measures to
conmbat raci sm xenophobia and discrimnation. He also stressed the role to be
pl ayed by United Nations bodies in that respect.

73. Wth respect to the steps taken by States to ratify the Internationa
Convention on the Protection of the Rights of All Mgrant Wrkers and Menbers
of Their Families and ILO Convention Nos. 97 and 143, M. di Rosario said that
the Philippines was the only respondi ng country to have ratified the forner
Convention. According to an NGO, Sri Lanka had also ratified it. According
to the Instituto Catoélico Chileno de Mgraci 6n, the Chanber of Deputies in
Chile had approved ratification. Additionally, the Comi sidn Catdlica
Argentina de Mgraciones had reported that in 1996 a draft law on ratification
had been submitted to Parlianment in Argentina.

74. M. di Rosario noted that only nine countries had ratified

the 1990 Convention, nanely Bosnia and Herzegovi na, Cape Verde, Col onbi a,
Egypt, Mdrocco, the Philippines, Seychelles, Sri Lanka and Uganda. Numerous
States were in the process of exam ning the conpatibility of the Convention
with donmestic policy and |l egislation. He also noted that the I1LO Convention
No. 97 had been ratified by 11 States responding to the questionnaire out

of 41 ratifications and that |1LO Convention No. 143 had been ratified

by 3 countries responding to the questionnaire out of 18 ratifications.

75. M. Quayes addressed the conmuni cati ons received in response to the
first note fromthe Secretary-Ceneral requesting information and comrents in
relation to the mandate of the working group, i.e. obstacles to the ful

enj oynent of the human rights of migrants and recommendati ons to strengthen
the sane. The responses received from Governnments, intergovernmenta

organi zati ons and non-governnental organizations tended to fall into

di scernible patterns. Governnment responses by and | arge focused on donestic
regul ati ons concerning mgrant |abour, measures including legislation to
protect the rights of migrant nationals abroad. One CGovernnment took a

regi onal overview in the context of the historical novenents of people and

t heir consequences follow ng political changes affecting not only nationa
boundari es but also national identities. Another Government, in positing the
conplexities of the issue and the divergence of perception and priorities,
stressed the need for cooperation, both bilateral and international

I nt ergovernment al organi zati ons responded mainly not on the specifics of the
mandat e of the working group but rather on the broader question of mgration
and mgrants as it related to their respective context and conpetence. They
frequently referred to published reports and recommendati ons. One

comuni cation touched on the potential of duplication of work between that
organi zati on and the working group. The | OM provided docunmentation that, in
addition to generalities concerning the broad thene of nmigration, also had
chapters bearing on the mandate of the working group. NGOs' responses fel
into two categories: one listed incidences of abuse, the other provided
background on the thene and suggested possible corrective measures.

76. M. Quayes's general assessnent of these inputs was that the responses
fell short of adequately addressing the questions of obstacles, root causes of
vul nerability or recomrendations specifically ainmed at strengthening the
protection of the human rights of mgrants. He observed that such a
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prelimnary assessnent reinforced the rel evance of the working group’s
decision to draft a nore focused questionnaire and seek information of an
enpirical/statistical nature. He reflected on the fundanmental question of
obstacl es and how the responses to the questionnaire read the issue. He
wondered what story the statistics told, and gave the exanple of the
government responses to the question of the incidence of racist-based
hostilities which, he held, spoke of a growi ng awareness of the problenms faced
by m grants. However, it was unclear whether this awareness was born of an
under st andi ng of migrants' vulnerability or the Government’s cogni zance of
only the social repercussions. This second-level story lay therefore in

whet her the response was neant to address the vulnerability of mgrants or to
justify the tightening of laws pertaining to mgration and mgrants. The
latter clearly would only pronpte xenophobic tendencies on a | arger scale.

77. M. Quayes also felt that the data, while providing a fairly accurate
i ndication of the mgrants’ situation, gave only part of the story with
probl ems of ethnicity, racism etc. being subsumed in the statistics on

m grants. The responses to such abuses in society also could provide
pertinent information on whether the particular society took a repressive
approach (i.e. enforcing | aw and order) or a human rights approach

78. M. Quayes al so spoke of the detailed references to donestic |aws, etc.
and regional standards in many governnent responses. However, the

acknow edgnment of increasing nmanifestations of discrimnation, hostility and
even degradi ng treatnent against migrants indicated that there was a need to
take a fresh | ook. Enforcenent of the | aw was not val ue-neutral, and there
was scope for wei ghing whether society was governed by a culture of rule by
law or rule of law. The fornmer m ght be defined as the enforcenent of
deficient laws while the latter was | egislation for the benefit of the w der
comunity, free of protection gaps and discrimnation

79. He considered that the responses to the questionnaire had provi ded
useful statistical and other information to enable the working group to
proceed with its task and hoped that these and other responses received
subsequent|ly woul d assist the working group in forrmulating its
recommendat i ons.

C. General Debate

80. Sone participants stated that the activities of the working group should
not duplicate those of conpetent intergovernnental organizations, specialized
agencies, treaty bodies, etc. That included avoiding attenpts to give a new
definition of mgrants or to establish new typologies of them It was also
generally felt that in view of the abundance of existing norms contained in
human rights instrunents, the working group should not try to el aborate any
addi tional rights for mgrants.

81. Sone participants stressed the sovereign right of each State to contro
mgration in its territory and to adopt for that purpose appropriate
| egislation in accordance with international human rights nornms. However, it
was al so enphasi zed that persons violating the immigration |aws should not be
subj ected to violations of their basic and fundanental human rights.
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82. Ref erence was often nmade to the requirements of the international |abour
mar ket as a factor influencing mgration flows.
83. Sone participants, at the invitation of the Chairnman-Rapporteur, gave

i nformati on concerning their own countries with respect to four questions
raised in the questionnaire. Ohers expressed their views about the replies
whi ch had been received. The questionnaire was al so the subject of a

di scussion, including criticismexpressed by some partici pants.

84. Several participants representing international and non-governnenta
organi zati ons expressed their readi ness to assist the working group, in
particul ar through the provision of information, analysis and the fornul ation
of recommendati ons. The opinion was al so expressed that the working group
shoul d be given the authority to take affirnmative steps to exam ne violations
of the rights of migrants according to existing international standards set
forth in the 1990 Conventi on.

85. One participant appealed to the working group to review its working
definition of mgrants because persons who were conpelled to | eave their
country of origin were excluded fromthe definition which the working group
had agreed tentatively to use.

86. Some participants stressed the fact that mgrants were human bei ngs who
were often obliged to | eave their own countries for economc reasons. It was
recal l ed that one of the effects of globalization had been to enlarge the gap
between the North and the South. Mgrants required the assistance of others
and the international comunity should take concrete neasures of solidarity on
their behalf. The issue of the need to properly inform public opinion was
mentioned, in particular in order to avoid raci smand xenophobia. Mgrants
were often victinms of prejudice and persecution and | egislation affecting
their lives was often inadequate. In that connection, several participants
conmmented on the inportance of the issue of vulnerability.

87. Some participants pointed to the need for mgrants to be given

wel | -regul ated protection. Mgrants nust have access to and be able to
conmuni cate with the consul ar representatives of their country of origin

This inplied a duty for the country in which they resided to informthem of
this right. It was felt that the working group also needed to focus on the
rights of the children of migrants, specifically the registration of births so
that the identity of the children could to be established, on the rights of

i ndi viduals or groups with [imted or no legal protection, and on the specific
human rights violations comrtted agai nst wonen nmigrants, a particularly

vul nerabl e group. A suggestion was nmade that a gender perspective be added to
a future questionnaire, focusing, for exanple, on the measures countries had
taken to assist both docunented and irregular wonmen migrants. One participant
was of the opinion that the working group should focus on the issues of
attacks agai nst mgrants and prol onged detention and expul sion of mgrants and
recommended that these issues be examined in the context of racism including
that a request be nade by the working group to the Special Rapporteur on
contenporary forms of racism racial discrimnation and xenophobia and rel ated
i ntol erance to analyse the situation in his next report to the Conm ssion on
Human Rights. Another participant felt that during the com ng year, the
wor ki ng group m ght focus on raci sm and xenophobi a agai nst mgrants and
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contribute to the preparatory work being done for the upcom ng Wrld
Conf erence agai nst Raci sm Racial Discrimnation, Xenophobia and Rel ated
I nt ol erance.

88. One participant felt that another area on which the working group should
focus was violations of the rights of mgrant workers commtted by border
police, which were viewed as sonme of the npbst egregious violations conmmtted
agai nst mgrants worldwi de and which affected their right to life. This m ght
be done by follow ng procedures devel oped by the Special Rapporteur on
extrajudicial, summary or arbitrary executions and the Wrking G oup on
Arbitrary Detention of the Conm ssion on Human Ri ghts.

89. Many partici pants expressed their appreciation to the working group for
its accomplishments during 10 days of deliberations and recognized the
difficulties faced during its sessions. They commended the unprecedented
nunber of replies that had been received fromover 40 CGovernnments and over 20
i nt ergovernnental and non-governnmental organi zations. They strongly supported
the renewal of the mandate of the working group, which would give it an
opportunity to devel op its methodol ogy on gathering informati on on obstacl es,
anal ysing the infornmation received and el aborating recomendations to the
Conmi ssi on on Human Ri ghts.

I11. PRELI M NARY CONCLUSI ONS REACHED AT THE END OF THE
SECOND SESSI ON AND OBSERVATI ONS REGARDI NG AN EXTENSI ON
OF THE MANDATE OF THE WORKI NG GROUP

90. The working group of experts divided anong its nenbers the work of

anal ysing the responses received to the questionnaire and to the
Secretary-Ceneral’s invitation to submt information. Wen the results of the
anal yses were reported to the group, there was a unani nous reaction that the
nunber of responses (40, with nore expected) to the questionnaire had been
unprecedented. This was an encouraging first sign, taking into account the
wor ki ng group’s objective of eliciting enpirical data to assess the problens
faced by migrants and which are referred to in the resolution

91. It was noted as a second finding that nore than one third of the States
respondi ng to the questionnaire expressly recogni zed the exi stence of problens
of prejudice, xenophobia or racial discrimnation against mgrants in their
respective countries. This was interpreted by the group of experts as an
enpirical indication of awareness of w despread violations of the human rights
of mgrants.

92. A third inmportant finding was that there was an enornous task ahead of
the working group. This was due to the conplexity of the problenms and the
great diversity of experiences described in the responses to the
guestionnaire. An analysis of those problenms and experiences would provide a
useful basis for the working group to start the elaboration of reconmendations
as requested in Comr ssion resolution 1997/ 15.

93. The working group required nore time to study problens that resulted
fromthe | ack of adherence to international norns concerning mgrants,
including the International Convention on the Protection of the R ghts of Al



E/ CN. 4/ 1998/ 76
page 21

M grant Workers and Menbers of Their Families. Those problenms had cone to
light during the working group’s prelimnary analysis of the responses
received.

94. The working group took note of the valuable contributions of
representatives of observer Governnents, intergovernnental organizations and
non- government al organi zations in plenary neetings on elenents that were
expected to be contained in its final report. Sone of the elenents that were
menti oned were (a) a review of international instruments relevant to the
probl ems nentioned in resolution 1997/15; (b) a review of existing statistica
i nformati on and data on those problens; (c) the pronmotion of the ratification
of relevant United Nations and ILO conventions, in particular the

I nternational Convention on the Protection of the Rights of Al Mgrant

Wor kers and Menbers of Their Families; (d) the need to expand the gathering of
i nformati on through a foll owup questionnaire; (e) the need to introduce a
gender perspective as well as a children dinmension when addressing the

probl ems of migrants; (f) the need to pronote full conpliance with the

rel evant articles of the Vienna Convention on Consul ar Relations so as to
ensure that mgrants could comunicate with their respective consul ar
representatives in the countries in which they found thensel ves; (g) the need
to ensure the pronotion and protection by all Governments of the human rights
of undocunented or irregular mgrants; and (h) the need for a pernanent
United Nations nechanismto serve as a cl earing-house for information on
questions relevant to the full protection of the human rights of migrants.

95. The working group addressed itself to drawi ng up a progranmre of work
consistent with its mandate to enable it to elaborate a set of reconmendations
to strengthen the pronotion, protection and inplenentation of the human rights
of migrants (see annex I1). This work programme flows logically fromthe

del i berations of the experts at the first two sessions, including a

consi deration of the el enents enunerated above.

96. The working group, therefore, recommends that the Comr ssion on Hunman
Rights at its fifty-fourth session consider authorizing the working group to
meet twice annually for two sessions of five days each
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Annex |
QUESTI ONNAI RE
ON THE HUVMAN RI GHTS OF M GRANTS
1. What are the latest figures or estinmates for
- total popul ation, including non-nationals, preferably by
nationality of origin;
- nunber of nationals abroad, preferably by country of residence;
- non-nati onal s having authorization to work in the country;
- estimate of irregular mgrants, including visa abusers, by country
of origin.
2. VWhat neasures are being taken to strengthen the pronotion, protection

and i nplenmentation of the human rights of mgrants, such as:
- | egal measures;
- public information and educati on
- provi sion of direct assistance and services;
- ot her nmeasures, including bilateral and nultilateral arrangenments.

3. Have there been manifestations (How many cases?) of racism xenophobia
and other forms of discrimnation against migrants in your country and agai nst
your nationals in another country?

4, VWhat steps have been taken in order to ratify the 1990 Internationa
Convention on the Protection of the Rights of All Mgrant Wrkers and Menbers
of Their Fanmilies, the International Labour Organization (1LO Convention
concerning Mgration for Enploynent (Revised), 1949 (No. 97), and the ILO
Convention concerning Mgrations in Abusive Conditions and the Pronotion of
Equality of Opportunity and Treatment of M grant Wirkers, 1975 (No. 143)7?
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Annex |1
PROGRAMVE OF WORK

El ement 1
I n-dept h exami nati on of information, statistics and normative sources
currently available, including inputs from pertinent intergovernnmental and
non- gover nnent al organi zati ons.
El ement 2
Consul tations and interaction with United Nations treaty bodies and specia
mechani sms rel evant to the mandate of the working group, in order to conpile
i nformati on on the human rights of mgrants and to avoid duplication of
activities.
El ement 3
Eventually, a followup to the questionnaire.
El enent 4
Organi zati on of expert meetings, through possible voluntary contributions, */
on specific issues, such as vulnerability of mgrants, gender perspectives,
trafficking of migrants, xenophobia (ways to neasure and counteract), gaps in
the protection of human rights of mgrants, etc.

El enent 5

El aborati on of reconmendations to strengthen the pronotion, protection and
i mpl enentati on of the human rights of migrants.

*/ The working group, taking into account the United Nations budgetary
constraints, would be |ooking for voluntary financial support for the
organi zati on of such events.



