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FI NAL REPORT BY THE UNI TED KI NGDOM OF GREAT BRI TAI N AND NORTHERN
| RELAND | N RESPECT OF HONG KONG UNDER THE | NTERNATI ONAL COVENANT
ON CIVIL AND PCLI TI CAL RI GHTS
I nt roduction
1. The Committee considered the United Kingdom s supplenmentary report in

respect of Hong Kong under the Covenant on 23 Cctober 1996. 1In its concluding
observations (CCPR/ C/ 79/ Add. 69), the Commttee requested the government of the
United Kingdomto subnmit a further report on the human rights situation in the
territory of Hong Kong up to 30 June 1997

2. This report is subnmitted in response to that request. It deals first
with the Committee's concern with the continued application of the Covenant in
Hong Kong after the transfer of sovereignty and in particular with continued
reporting under the Covenant in respect of Hong Kong. It then updates the
suppl enentary report on other aspects of the protection of human rights in
Hong Kong.

. CONTI NUED APPLI CATI ON OF THE COVENANTS

3. The Committee has, on a nunber of occasions and nost recently inits
concl udi ng observations on the supplenentary report, made clear that the
reporting procedures under article 40 of the Covenant will remain in force
after 30 June 1997 and, accordingly, that it expects to continue to receive
and review reports submtted in relation to the Hong Kong Speci al

Admi ni strative Region (the HKSAR) after that date. |t has expressed its
readi ness to cooperate fully in working out the necessary nodalities.

4, The United Ki ngdom Gover nnent has advi sed the Government of China
through the Sino-British Joint Liaison Goup (the JLG of the Committee's
views. The United Kingdom Governnment believes that the best course, for
reasons goi ng wi der than the particul ar question of the HKSAR, will be for
China to becone a party to both of the Covenants, that is to say, the

I nternational Covenant on Civil and Political Rights and the Internationa
Covenant on Economic, Social and Cultural Rights. The United Ki ngdom
Government has taken every opportunity, including through its partners in the
Eur opean Uni on and t hrough other countries, to urge that course on the
Governnment of China. It has also continued to raise the subject (and in
particul ar the need for continued reporting in respect of the HKSAR

after 30 June 1997) with the Chinese side in the JLG and through ot her

di pl omati ¢ channel s.

5. In this connection, the United Kingdom Government has urged the
Government of China to be flexible in considering howto ensure that reports
in respect of the HKSAR are subnmitted in the period before China beconmes a
party to the Covenants. Both the Human Rights Comrittee (as nentioned above)
and the Committee on Econonic, Social and Cultural Rights have indicated

that they are willing to be flexible over the nodalities of reporting

after 30 June 1997 and are ready to receive reports in respect of Hong Kong
either fromthe People's Republic of China or, if that is preferred, direct
fromthe HKSAR
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6. In February 1997, the Governnment of China made various public statenents
that it was actively considering becomng a party to the two Covenants and, in
a related devel opnment, it has been reported that, on 7 April 1997, the Chinese
President, M. Jiang Zemn, told the visiting French Defence Mnister in
Beijing that China would sign the International Covenant on Econom c, Socia
and Cultural Rights before the end of the year. A statement to the sane
effect was nmade, also in April 1997, in the proceedings of the United Nations
Commi ssion on Human Ri ghts by a nenber of the Chinese delegation to the

Commi ssion. The United Kingdom Governnent will continue to use al
opportunities and channels to pursue with the Government of China the need for
a positive response on the issue. These channels will include the JLG
meetings, which will continue at least until 1 January 2000 in accordance with
annex |1 to the Joint Declaration

7. In a statenent nade on 20 Decenber 1996, the United Kingdom Foreign and
Commonweal th Secretary pl edged that the United Ki ngdom Governnent woul d take
steps to pronote future inplenentation of the Joint Declaration. 1In

conformity with this pledge, the United Kingdom Governnent undertook to submt
reports on Hong Kong to the United Kingdom Parlianment at six-nonthly
intervals. These reports, which will formpart of the United Ki ngdom
Governnment's efforts to step up nonitoring and reporting on devel opnents in
Hong Kong before and after the handover, will focus on the work of the
Sino-British Joint Liaison Goup, with special reference to the inplenentation
of the Joint Declaration, and in particular to the protection of human rights
and the inplenentation of the Covenants in Hong Kong. The reports will be
public docunents and will be readily available to interested parties,
including United Nations treaty nonitoring bodies. The first will cover the
period January to June 1997

1. PROVISI ONAL LEG SLATURE

8. As the Committee is aware, the Governnent of China has stated that the
current Legislative Council, elected in Septenmber 1995, will be replaced by a
Provi sional Legislature from1l July 1997. The 60 nenbers of the Provisiona
Legi sl ature were selected in Decenber 1996 by a Sel ection Commttee composed
of 400 permanent residents of Hong Kong.

9. The United Ki ngdom Governnent has never accepted that there was any need
for a Provisional Legislature. |1t has called upon the Governnent of China to
return to unanbi guous inplenentation of the Joint Declaration, and to ensure
that the HKSAR Governnent takes steps as soon as possible after the handover
to replace the Provisional Legislature with a substantive |egislature
constituted by genuine el ections.

10. The Governnent of China and the Chief Executive (Designate) have
undertaken that the Provisional Legislature will be replaced by a properly
el ected Legislative Council of the HKSAR by 30 June 1998. They have al so
gi ven the assurance that anyone who neets the relevant statutory
qualifications can stand for the election
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I11. THE CH NESE PROPOSALS ON THE BI LL OF RI GATS ORDI NANCE
THE SOCI ETI ES ORDI NANCE AND THE PUBLI C ORDER ORDI NANCE

11. Par agraphs 36 to 40 of the supplenmentary report noted that the now
defunct Prelimnary Wirking Conmittee had advised the Preparatory Committee
for the HKSAR - both these bodies were established by the Governnent of
China - that, inits view, three provisions of the Bill of Rights Odinance
(the BORO had the effect of giving the BORO a status above all other |aws
(including, after 1997, the Basic Law) and shoul d be repealed after

30 June 1997. The Prelimnary Wrking Comrittee had al so advi sed the
Preparatory Committee that provisions in six ordinances which had been amended
to ensure that they were consistent with the BORO were, as a result of the
amendments, inconsistent with the Basic Law and should be restored to their
original form The Societies Odinance and the Public O der Ordi nance were
two of those six ordinances.

12. Havi ng considered the Prelimnary Wirking Conmittee' s views,

the Preparatory Conmittee recommended to the Governnent of China

on 1 February 1997 that the three provisions of the BOROreferred to by the
Prelimnary Working Comrittee should be repealed and that certain of the
anmendnents nade to the Societies Odinance and the Public Order Odinance,
in 1992 and 1995 respectively, to ensure consistency with the BORO shoul d
not be adopted as laws of the future Special Adm nistrative Region

On 23 February 1997, despite repeated protests fromthe United Ki ngdom
Government and the Hong Kong Governnent, the Standing Committee of the
Nat i onal Peopl e's Congress of China endorsed these recomrendati ons.

13. As regards the proposed repeal of the relevant provisions of the BORO
it my be helpful to the Conmttee to explain briefly the issues involved.
The provisions in question are sections 2 (3), 3 and 4.

14. Section 2 (3) reads as foll ows:

“(3) In interpreting and applying this Odinance, regard shall be had
to the fact that the purpose of this Ordinance is to provide for the

i ncorporation into the I aw of Hong Kong of provisions of the

I nternational Covenant on Civil and Political Rights as applied to
Hong Kong, and for ancillary and connected matters.”

15. This provision, as its terns clearly indicate, nerely identifies one of
the factors to be taken into account in the interpretation and application of
the ordinance in which it occurs. |In identifying that particular factor as a

factor which should be so taken into account, it does no nore than express a
general principle of the cormon law relating to the interpretation of statutes
that have been enacted for the purpose of inplenenting treaties. The rel evant
treaty in this particular case is, of course, the Covenant. 1In relation to
any suggestion that section 2 (3) could sonmehow be at variance with the Basic
Law, it will be renenbered that article 39 of the Basic Law itself
specifically provides for the continued application of the Covenant to

Hong Kong after 30 June 1997
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16. Section 3 reads as foll ows:

“3.-(1) Al pre-existing legislation that admts of a construction
consistent with this O dinance shall be given such a construction

“(2) Al pre-existing |egislation that does not admt of a construction
consistent with this Odinance is, to the extent of the inconsistency,
repeal ed.”

17. Again, this section nmerely reflects a general rule of the conmon law in
the field of statutory interpretation, nanely, the rule which governs the
effect of a later statute upon earlier statutes. This rule is that, where a
statute inpinges on an earlier statute which is still in force, the earlier
statute nust thereafter, wherever possible, be construed consistently with the
| ater one; but where there is an inconsistency which makes such a construction
i npossible, the earlier statute nust thereafter be regarded as havi ng been
repeal ed, to the extent of the inconsistency, by the later one. It is sinply
this rule which section 3 repeats specifically in relation to the effect of
the BORO on earlier |egislation

18. Section 4 reads as foll ows:

“ 4. Al'l legislation enacted on or after the comencenent date shall
to the extent that it admts of such a construction, be construed so as
to be consistent with the International Covenant on Civil and Politica
Ri ghts as applied to Hong Kong.”

19. This provision, too, nerely expresses a general rule of the common | aw
inthe field of statutory interpretation: in this case, the rule governing
the rel ati onshi p between donestic |egislation and any applicable obligation of
international law. The rule is that domestic |legislation shall, so far as
such a construction is possible, be construed so as to permt conpliance with
any such obligation. Were such a construction is not possible, then, in the
comon | aw the provisions of the donestic |egislation must take precedence.

20. It will be seen that the rules expressed in section 4 and in the other
provi sions in question do not give, and do not purport to give, the BORO a
status superior to that of other ordinances. Neither the BORO nor any other
Hong Kong ordi nance has, or can have, any overriding effect in relation to
future legislation: nor is either the BORO or any ot her Hong Kong ordi nance
“entrenched”. What are in effect entrenched, however - but independently of
section 4 or any other provision of the BORO - are the substantive rights
guaranteed by the Covenant. At present, and up to 1 July 1997, they are
entrenched by article VIl (5) (Oiginally article VIl (3)) of the Hong Kong
Letters Patent: see paragraph 29 of the core docunent for Hong Kong

(HRI/ CORE/ 1/ Add. 62). After that date they will be entrenched by article 39,
read together with articles 8 and 11, of the Basic Law.

21. Accordi ngly and whatever view the Cormittee may take about the proposa
(which the United Kingdom Governnent and the Hong Kong Governnment have made

clear that they, for their part, regard as unnecessary and unjustifiable) to
repeal the provisions of the BOROthat are in question, it will be seen that
those provisions in fact do no nore than nmake explicit what are in any event,



CCPR/ C/ 125
page 6

and will remain, the relevant rules of the comon law. As such, and
irrespective of whether the provisions are repealed, these rules will continue
to be the ones that will be observed by the courts of the HKSAR i n any case
where they are applicable.

22. As regards the amendnments to the Societies Ordinance and the Public
Order Ordinance that are not to be adopted as | aws of the HKSAR, the Chief
Executive (Designate) of the HKSAR decided in April 1997 that legislation to
repl ace these anendnents should be put before the Provisional Legislature for
consi deration before 1 July 1997 with a viewto its being formally enacted on
that date. However, in the light of strong views that had been expressed on
this matter, in Hong Kong and el sewhere, he enbodied his proposals in a
public consultation paper. |In this consultation process, which ended

on 30 April 1997, there was again wide criticismof certain aspects of the
proposal s, and these were then nodified further in a nunber of respects in
draft bills which were submtted to the Provisional Legislature

on 17 May 1997

23. The nost significant features of the proposals, as they were put to the
Provi sional Legislature in those bills, were the foll ow ng:

(a) Societies will be required to seek registration rather than sinply
to notify the authorities of their establishnent;

(b) “Political bodies” will be prohibited fromestablishing ties wth,
or receiving funds from “foreign political organizations”. |In the Chief
Executive (Designate)'s original proposals this prohibition would have
extended to the receipt of funds fromindividual foreign persons;

(c) Those organi zi ng denonstrations nmust in effect seek police
perm ssion but, in a departure fromthe Chief Executive (Designate)'s origina
proposal s, the Conmi ssioner of Police will retain the discretion to accept
shorter notice than is specified in the Public Oder Odinance where he is
reasonably satisfied that earlier notice could not have been given and
perm ssion will ordinarily be assuned if the police have not expressly
obj ect ed; and

(d) “National security” will be one of the grounds on which societies
can be refused registration or permission for a denonstrati on can be refused
but, in anplification of the original proposal, “national security” will be

clearly defined as relating to the “safeguarding of the territorial integrity
and i ndependence” of the People's Republic of China.

24. The draft bills are currently before the Provisional Legislature and are
expected to be enacted, substantially as introduced, on 1 July 1997. The

Uni ted Ki ngdom Governnent wel comes the fact that the people of Hong Kong were
consulted on this inportant matter and al so wel comes the nodifications that
have been made to the original proposals to neet sonme of the concerns which
were then expressed. But it renmins troubled by el enents, even in the

nmodi fi ed proposals, which still do not fully meet those concerns and which
represent a step backwards fromthe position established by the amendnents
enacted by the Hong Kong Legislative Council. Those amendnments were nade

specifically for the purpose, and with the effect, of ensuring that both the
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Soci eties Ordinance and the Public Order Ordi nance achi eved the proper

bal ance, as required by the Covenant, between respect for the rights and
freedons concerned and the rel evant considerations of public order, etc. that
are recogni zed by the Covenant. The Ordinances as so anended are therefore
entirely consistent both with the Covenant and, it follows, with the Basic
Law. The United Kingdom Government accordingly sees no justification for
undoi ng or replacing the original amendments.

V. COURT OF FI NAL APPEAL

Preparation
25. The Hong Kong Governnent is finalizing the practical arrangenents
necessary to ensure that the Court of Final Appeal can start work from
1 July 1997. These include:

(a) Prem ses: these were conpleted in early June 1997; and

(b) Court of Final Appeal Rules: a Wrking G oup conprising
representatives of the |egal profession, the adm nistration and the judiciary
is revising the draft Rules prepared by the judiciary. The working group has

met 11 tinmes and substantial progress has been nade.

Transitional arrangenents

26. As a precautionary neasure to deal with any cases that m ght be
outstanding imedi ately before 1 July 1997, the Hong Kong Court of Fina

Appeal Ordinance (Cap 484) provided that any appeal to the Privy Council for
which either the Privy Council or the Hong Kong Court of Appeal has granted
conditional, final or special |eave but which has not been finally di sposed of
by the Privy Council on or before 30 June 1997 shall thereafter proceed in the
Court of Final Appeal. 1In practice, however, there are no appeals, or
applications for | eave to appeal, fromthe courts of Hong Kong currently
pendi ng before the Privy Council

V. ETHNIC M NORI Tl ES

27. Par agr aphs 44 and 45 of the supplenentary report set out the position in
respect of the “ethnic mnorities” as it stood at the date of that report.
Since then, however, and in the light of further representati ons nmade by
menbers of the ethnic mnorities and by others on their behalf, the

Uni ted Ki ngdom Governnent has effected an inportant change in the | ega
position in order to neet their concerns. These were, essentially, that since
menbers of the ethnic mnorities would have the right of abode in Hong Kong
but would not ordinarily be entitled to Chinese nationality, and since

they woul d have British nationality but would not have the right of abode in
the United Kingdom they would be wi thout “full rights” in any country.
Accordingly, the United Kingdom Gover nment announced, on 4 February 1997, its
intention to introduce | egislation which would grant to menbers of the ethnic
mnorities the right to register as full British citizens and thereby acquire
the right of abode in the United Kingdom This legislation conpleted its
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passage through the United Kingdom Parliament on 13 March 1997 and cane into
force, as the British Nationality (Hong Kong) Act 1997, on 19 March 1997. Its
principal features are as foll ows:

(a) It requires successful applicants to have been solely British
national s i medi ately before 4 February 1997, the date when the deci sion was
announced. Accordingly, a person who nakes hinself solely a British nationa

by voluntarily renouncing another nationality on or after that date will not
qual i fy;
(b) It requires applicants to be ordinarily resident in Hong Kong;
(c) It confers the right to be registered only on persons who were

themsel ves solely British nationals before 4 February 1997: spouses and
children have no special status and nust qualify in their own right. But
children born on or after 4 February 1997 who are otherw se qualified

(i.e. who became, on birth, solely British nationals ordinarily resident in
Hong Kong) are eligible to be registered. So also are other persons who
beconme so qualified on or after that date (otherw se than by the voluntary
renunci ati on of another nationality;

(d) It provides for the registration of persons as British citizens to
take place as from1 July 1997.

28. It is estimated that sone 8,000 persons, nostly of South Asian origin
will benefit fromthis legislation. The mgjority of them are expected to
continue living in Hong Kong.

VI. RIGHT OF ABODE | N HONG KONG

29. A |l arge neasure of agreenent has now been reached between the
Governnments of the United Kingdomand China in the JLG on the substance of the
arrangenents after 30 June 1997 for the right of abode in Hong Kong. These
arrangenents can be summari zed as foll ows:

(a) Chi nese citizens will have the right of abode if:

(i) They were born in Hong Kong to a parent who had the right of
abode or unconditional stay in Hong Kong at the tinme of
their birth or any tinme thereafter

(ii) They have at any tine, whether before or after 1 July 1997,
ordinarily resided in Hong Kong continuously for not |ess
t han seven years;

(iii) They were born outside Hong Kong to a parent who is a
Chinese citizen born in Hong Kong or having ordinarily
resided in Hong Kong continuously for not |ess than seven
years and also had the right of abode in Hong Kong at the
time of their birth;
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(b) Persons who are not Chinese citizens will have the right of abode
if they have entered Hong Kong with valid travel documents, have ordinarily
resided in Hong Kong for a continuous period of not |ess than seven years and
have taken Hong Kong as their place of permanent residence, whether before or
after the establishnment of the HKSAR  Persons born in Hong Kong who are not
Chinese citizens and who are under 21 years of age will qualify for the right
of abode if one parent had the right of abode in Hong Kong at or since the
time of their birth. For the purposes of these arrangenments:

(i) The seven-year period of continuous ordinary residence
nmust be imedi ately before the date on which the persons
concerned apply for the right of abode;

(ii) The persons concerned will be required to nmake a declaration
to demonstrate that they have taken Hong Kong as their place
of permanent residence. The criteria used in determning
whet her persons have taken Hong Kong as their place of
per manent residence include, for exanple, whether they have
a habi tual residence in Hong Kong; whether their principa
fam |y nmenbers (spouse and minor children) are in Hong Kong;
whet her they are able to support thensel ves without
assi stance from public funds; and whether they have any
outstanding tax liabilities or such other grounds as may be
rel evant to the declaration

(iii) Persons maki ng the declaration will have to provide the
required information to the I nmgration Departnent for
assessnent;

(iv) Any persons who are not Chinese citizens and who acquire the
ri ght of abode but are subsequently absent from Hong Kong
for a continuous period of nore than 36 nmonths will | ose
their right of abode. However, they will be given the right
to land, enabling themto enter Hong Kong freely and to
live, study or work in Hong Kong without any restrictions.
After they have conpl eted seven years' residence in
Hong Kong, they can reacquire the right of abode if they are
able to satisfy the above requirenents;

(v) Persons who are tenporarily overseas for study or work, etc.
wi |l not be considered as absent from Hong Kong for the
pur pose of counting the period of absence;

(c) Any ot her persons who, before the establishnment of the HKSAR, had
the right of abode only in Hong Kong will qualify for right of abode. They
will be required to make a declaration to this effect.

30. Wth regard to returning emgrants (that is, ethnic Chinese Hong Kong
resi dents who have emigrated and hold foreign passports), the foll ow ng
arrangenents will apply:

(a) The Standing Committee of China's National People's Congress
passed, on 15 May 1996, an “Interpretation of Chinese Nationality Law when
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applied in the HKSAR'. Under this “Interpretation”, all Hong Kong residents
of Chi nese descent who were born in mainland China or Hong Kong, and others
who fulfil the criteria for Chinese nationality |laid dow in the Chinese
Nationality Law, are Chinese citizens. Those who have settled abroad and
acquired a foreign nationality will have the option to declare change of
nationality to the HKSAR I mrigrati on Departnment after 30 June 1997. Those who
make such a declaration will be treated as foreign nationals, and will enjoy
consul ar protection while in Hong Kong or China. Those who choose not to nake
such a declaration will be treated as Chinese citizens, irrespective of the
travel docunent they use to enter Hong Kong, but they may use their foreign
passports for travelling abroad,

(b) Ret urni ng em grants who choose to remain in Hong Kong as Chinese
citizens will retain the right of abode in Hong Kong even if they are absent
for |long periods;

(c) Those who choose to be treated as foreign nationals will retain
the right of abode if:

(i) They are settled, or have returned to settle, in Hong Kong
before 1 July 1997; or

(i) They return to settle in Hong Kong no nore than 18 nonths
after 30 June 1997; or

(iii) On the date they return to settle in Hong Kong, they have
not |ived outside Hong Kong for the inmedi ately preceding
conti nuous period of three years;

(d) Any returning emgrants who | ose the right of abode will be given
the right to land, enabling themto enter Hong Kong freely and to |live, study
or work in Hong Kong without any restrictions. After they have conpleted
seven years' residence in Hong Kong, they can reacquire the right of abode if
they are able to satisfy the requirenments for persons who are not Chinese
Citizens.

VII. EASE OF TRAVEL (VI SA- FREE ACCESS)

31. Par agraph 49 of the supplenentary report referred to the hope of the
Uni t ed Ki ngdom Governnent and the Hong Kong Governnent that other countries
woul d follow the United Kingdom s exanple in offering visa-free entry to
visitors hol di ng HKSAR passports. So far, the following (in addition to the
Uni ted Kingdon) have announced their intention to grant such visa-free entry:
Beni n; Canada; Ghana; Kiribati; Mldives; Mauritius; Nam bia; Northern Mariana
I sl ands (Sai pan); Philippines; Republic of Korea; San Marino; Singapore;

South Africa; Sri Lanka; Thailand; Trinidad and Tobago; Turkey; Western Sanvpa.

VIIl. FREEDOM OF EXPRESSI ON

32. Par agr aphs 213-247 of the fourth periodic report and paragraphs 51-57 of
the suppl enentary report described the situation as it obtained at the dates
of those reports, with respect to the protection of freedom of expression and
related matters such as protection frominterference with a person's privacy.
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In particular, they described and expl ai ned the Hong Kong Government's ongoi ng
review of laws that might infringe the right to freedom of expression. 1In the
course of that review, the Hong Kong Governnent has exam ned 53 provisions in
27 ordi nances, of which 38 have been anended or repealed and 11 left unaltered
as they are considered conpatible with the BORO. O the remaining four, two

were to be dealt with by the Crines (Arendnent) Bill (see paragraph 34 bel ow)
but were among provisions of that bill that were not passed by the Legislative
Council. The two remaini ng ones have been the subject of public consultation

The issues will need further consideration before any |egislative amendment
can be proceeded with.

33. Anmong t he neasures introduced in respect of freedom of expression was
the Oficial Secrets Ordinance, which was enacted on 4 June 1997. This

| ocalizes the United Kingdom O ficial Secrets Act as applied in Hong Kong.
Among other things, it satisfies the requirenment of article 23 of the Basic
Law that the HKSAR should enact laws to prohibit inter alia, the theft of
State secrets.

34. Anmong the bills that conpleted their passage through the Legislative
Council is another neasure which will be of interest to the Commttee, nanely,
a bill to anend Parts | and Il of the Crinmes Ordinance. The bill - which
passed on 24 June - nodified the existing provision on sedition to reflect the
conmon | aw and renoved treasonabl e of fences. The anmendnents are consi stent
with the Joint Declaration, the BORO and the Covenant. Despite this, the
Chi ef Executive (Designate) has nade clear that he sees legislation on treason
and sedition to be a matter for the first Legislative Council of the SAR The
anmendnents may therefore be replaced after 1 July, but would have to be

consi stent with the Covenant as applied to Hong Kong.

I X. PRIVACY AND THE LAW

35. Par agr aphs 54-56 of the supplenentary report nmade reference to a
consul tati on paper on privacy (nore precisely, on the regulation of
surveillance and of the interception of comunications) issued to the public
in April 1996 by the Law Reform Comm ssion's Privacy Subcommttee. 1In

m d- December 1996, after the conpletion of this public consultation, the
Conmi ssion published its report, “Privacy: Regulating the Interception of
Communi cation”. That report concluded that section 33 of the

Tel econmuni cati on Ordi nance and section 13 of the Post O fice O dinance
provi ded insufficient protection against unlawful or arbitrary interference
with an individual's right to privacy. In the Comm ssion's view, both the
Covenant and the Basic Law required - and the Comm ssion so proposed - that

| egi sl ati on should be put in place to regulate the interception of

conmuni cations. In particular, the Comi ssion recommended that a judicia
war rant system should be introduced in this field. These warrants would, the
Commi ssi on envi saged, replace the executive warrants currently issued under
t he Tel ecommuni cation Ordi nance and the Post O fice Odinance.

36. In late February 1997, the Hong Kong Governnment itself published its
Consul tation Paper on the Interception of Communications Bill, setting out
proposal s based on the Conmi ssion's report and seeking the public's views on
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them There is a need for further work on the details of the bill in the
light of the consultation process, and this will have to be taken forward by
t he HKSAR Gover nnent.

X. COVPREHENSI VE ANTI - DI SCRI M NATI ON LEG SLATI ON

37. As explained in the supplenentary report, the Hong Kong Government fully
supports the principle of equal opportunities and is commtted to the
elimnation of all forns of discrimnation

38. The BORO does indeed al ready prohibit discrimnation based on race,

col our, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status. But while the BORO binds the
government and public authorities, it does not regulate relations between
private persons. |In particular, it does not protect one person from being

di scri m nated agai nst (as descri bed above) by another person. This is because
it has been considered that the protection of the rights of one person agai nst
i nfri ngement by another is best achieved through specific legislation, i.e.

| egislation ainmed at a specific and established abuse. 1In the particular
field of protection against discrimnation, the enactnment of the Sex

Di scrimnation Ordinance and the Disability Discrimnation O dinance in 1995
are instances of specific |egislation introduced where a need for such

| egi sl ati on and w despread conmunity support for it, had been shown to exist.

39. As noted in the supplementary report, anti-discrimnation |legislation is
a new area of law in Hong Kong which has far-reaching inplications for the
comunity as a whole. The Hong Kong Governnment accordingly maintains its view
that a step-by-step approach - allow ng both the governnent and the community
thoroughly to assess the inpact of such legislation in the |ight of experience
- offers the nost suitable way forward

40. It is against this background that the Hong Kong Government has now
conducted four discrete studies of discrimnation - on the ground of famly
status, on the ground of sexual orientation, on the ground of age (in the
context of enployment) and on the ground of race - to identify the extent of
problems in these areas and the options for addressing them

41. As stated in paragraph 19 of the supplenmentary report, the studies on
famly status and sexual orientation were conpleted early in 1996. The
results have now been eval uated and the necessary consequential action put in
train. Mst respondents were in favour of legislation to elimnate

di scrimnation on the ground of famly status. Draft legislation for that
purpose was therefore introduced in the Legislative Council in April 1997 and
was passed by the Council on 24 June. It has now been enacted as the Famly
Status Discrimnation Ordinance. Divergent views were received on | egislating
agai nst discrimnation on the ground of sexual orientation. However, there
was unani nous support for the use of educational nmeans to address the issue
and in June 1996, in the |light of those views, the Hong Kong CGovernnent

deci ded that equal opportunities for sexual minorities should be pronoted by
admi ni strative neasures.

42. The study on age discrimnation, which the suppl enentary report
i ndicated was still in progress when that report was subnmitted, was conpleted
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in August 1996. O the 68 subm ssions received, 25 supported the option of

| egi slation, 11 supported the option of public education and 16 supported a
combi nation of public education and legislation. |In October 1996, the

Hong Kong Gover nnment announced that, in the |light of such divergent views, it
woul d be prudent and appropriate to deal with the subject through a sustained
programe of publicity, public education and self-regulation. The programre,
whi ch conmmenced early in 1997, includes, anmong other things, a series of
Announcenents in the Public Interest (APIs) broadcast on television and radio
and the publication of practical guidelines for enployers. The first series
of APIs, which were broadcast on television in March 1997, called on enpl oyers
to consider ability, not age, when recruiting staff or considering themfor
pronoti on or other career devel opnent opportunities. A second series,
focusi ng on enpl oynment opportunities for younger persons, is now under
consideration. The practical guidelines will incorporate comments received
from enpl oyers, enployees and other interested parties. They will advise
enpl oyers how they mght elininate age discrimnation in a wide range of

enpl oynment situations, including recruitnment, advertising, enploynent agency
servi ces, selection, pronotion, training, redundancy and retirement. Further
i deas under consideration include information |eaflets and other types of
publication targeted at selected sectors of the community.

43. As regards racial discrimnation, the study was publicly launched in
February 1997, when the Hong Kong Governnent put out a consultation paper
seeking the views of the public on the issue. The consultation ended on

30 April. Sonme 250 submi ssions were received. About 80 per cent expressed
the view that |egislation against racial discrimnation was unnecessary or
undesirable, at |least at present. They considered that racial discrimnation
was not prevalent in Hong Kong and that, if legislation were enacted, it could
|l ead to vexatious litigation and hence engender resentnent by the mgjority

popul ati on agai nst the ethnic mnorities. 1In the light of these findings, the
Hong Kong Governnent took the view that it should not proceed with
| egislation. Instead, this issue should be addressed adm nistratively,

t hrough such neasures as enhanced public education with a special enphasis on
raci al questi ons.

44, Par agraph 19 of the supplenentary report referred to the intention of
sonme memnbers of the Legislative Council to introduce “menbers' bills” on
various aspects of discrimnation. One such bill - passed on 11 June -
amended the Sex Discrimnation Odinance and the Disability Discrimnation
Ordinance in various respects: it enpowered the courts to order re-enploynent
for persons dism ssed from enploynent on grounds of sex or disability; it
removed the nmonetary ceiling on damages in proceedings in relation to

enpl oynent matters; it included an express provision empowering the Equa
Opportunities Comrission (EOC) to bring judicial review proceedings; and it
provi ded that the tinme taken by the EOC in attenpting to bring about
conciliation would not count towards the limtation period for bringing

pr oceedi ngs.

XI. WORK OF THE EQUAL OPPORTUNI TI ES COWM SSI ON
45. As expl ai ned in paragraph 22 of the supplenentary report, the Equa

Opportunities Comr ssion (EOC) was fornally established on 20 May 1996. It
commenced operation on 20 Septenber 1996. One of its statutory functions is
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to keep under review the working of the Sex Discrimnation Odinance and the
Disability Discrimnation Odinance and to submit to the Governor of Hong Kong
such proposals for anending the two Ordinances as it nay consi der necessary.
The Commi ssion is the primary executive body for the inplenmentati on of the

two Ordi nances. It handles conplaints | odged under them and encourages
conciliation between the parties in dispute. Were conplaints cannot be

resol ved, the Commi ssion may provide | egal or other forms of assistance to
those aggri eved

46. In the course of its first year, the Conmm ssion has devel oped codes of
practice to help enployers and enpl oyees understand the new | aws and how t hese
affect their day-to-day working relationships. The codes are witten in

pl ain, non-legalistic |language and were fornul ated after extensive

consul tation. After having been endorsed by the Legislative Council, they
canme into effect on 20 Decenber 1996. The Conmi ssion organi zes semnars to
pronote the codes, which have been wi dely distributed to major enployers' and
enpl oyees' organi zati ons, wonen's groups and disability groups.

47. As at 19 June 1997, the Conmi ssion had received 2,952 inquiries and

188 complaints relating to the two Ordinances. It has also continued its work
of public education on equal opportunities and has comr ssi oned vari ous

trai ning nodul es and | aunched a fundi ng programe for comrunity organizations
to pronote equal opportunities. The training nodules include sem nars for
human resources managers, sem nars for educational establishnents and joint
sem nars with the Hong Kong Hospital Authority. The nodul es provide an
opportunity for participants to ask questions relating to the Sex

Di scrimnation Ordinance and the Disability Discrimnation O dinance and to
exchange views on how to conply with the codes of practice and on other
nmeasures to ensure equal opportunities at the work place.

XI'l. 1 NVESTI GATI ON OF COVPLAI NTS AGAI NST THE POLI CE

48. The position with respect to conplaints against the police as at the
date when the supplenentary report was subnitted was described in

par agraphs 11 and 12 of that report. Since then, the follow ng devel opnents
have taken pl ace:

(a) The introduction of inprovenents arising fromthe conparative
study of overseas police conplaints systens and the independent review of the
Conpl ai nts Against Police Ofice (CAPO) procedure which were referred to in
par agraphs 12 (a) and 12 (c) of the supplenentary report. These inmprovenments
i ncl ude:

(i) Time-limts wthin which CAPO nust handl e conplaints; for
exanpl e, CAPO should aimto conplete the investigation of
non-crim nal conplaints within four nonths;

(ii) The addition of 14 investigators to the existing CAPO teans
to enhance their investigation capability and the creation
of an additional team of 10 investigators dedicated to the
i nvestigation of serious conplaints;

(iii) The creation of a special nonitoring panel by the
I ndependent Police Conplaints Council (I1PCC) to nonitor
closely CAPO s investigation of serious cases;
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(iv) Expandi ng nenbership of the Independent Police Conplaints
Council (IPCC) (in order to ease the workload of |PCC
menber s) by appointing an additional vice-chairman and three
addi ti onal nenbers;

(v) Ti ght eni ng police procedures, for exanple, requiring a duty
officer at a police station to ask suspects - in the absence
of investigating officers - whether they have any conplaints
agai nst the police and to report any such conmplaints to
CAPO,

(vi) I ncreasing the transparency of the existing system by giving
conpl ai nants nore details of investigation results and
maki ng avail abl e additional information on CAPO procedures
at all police stations; and

(vii) Reaching out to the comunity by stepping up publicity and
conducting periodic attitude surveys to gauge public
perception of the existing system

(b) The introduction of legislation to nake the | PCC a statutory body.
On 10 July 1996, as foreshadowed in paragraph 12 (d) of the supplenmentary
report, the Hong Kong CGovernnent introduced a bill for this purpose into the
Legi sl ative Council. At the Council's sitting on 23 June 1997, menbers noved
maj or anmendnents whi ch woul d fundanentally change the main principles of the
bill. The Hong Kong Governnent therefore withdrew the bill

(c) The adoption of various neasures to inprove public awareness of
the right to conplain. Information leaflets and publicity posters on the
exi sting police conplaints system have been redesi gned and nmade avail abl e at
all police stations and district offices. To inprove CAPO s public inquiry
service, an interactive tel ephone inquiry system wth prerecorded nmessages on
matters relating to ways of |odging conplaints, investigation procedures, etc.

has been installed in the report rooms of CAPO s regional offices. It is
understood that the IPCC will launch a major publicity canmpaign to enhance
public awareness of this right. Anpbng other things, the IPCC and the police
wi Il publicize their work through press conferences, radio and television. It
is also understood that the IPCC and the police will nore actively brief
comunity representatives on the police conmplaints systemand will pay carefu

attention to their views.

XI11. VIETNAMESE M GRANTS AND REFUGEES
49. As at 18 June 1997, there were still about 1,950 Vietnanmese migrants in
the territory, of whom about 1,100 were illegal immigrants who arrived in

Hong Kong after 15 June 1995 and were not covered under the Conprehensive Pl an
of Action, and about 850 were nmigrants who arrived before that date. The
nunber of refugees was 1,600. It remains the objective to close all detention
centres as soon as possible. It is understood that the repatriation of
econom c mgrants will continue after 30 June 1997 in cooperation with the
Governnent of Viet Nam UNHCR continues - and, it is understood, wll
continue - to seek resettlenent countries for the refugees.



