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| nt r oduction

1. The general background information on Zi nbabwe is contained in the core
docunent, which provides an overvi ew of Zi nbabwe and its people, covering such
aspects as the ethnic and denographic characteristics of Zi nbabwe, including
its socio-econom c and cultural indicators. It also contains information on
Zi mbabwe' s general political structure and the general |egal franmework.

| MPLEMENTATI ON OF ARTICLES 1 TO 27 OF THE COVENANT
Article 1

2. Zi mbabwe believes in the principle that all peoples have the right to
self-determ nation, to deternmne their political status, to pursue their
econom c, social and cultural devel opnent and to freely dispose of their
natural wealth and resources. It is Government's policy to preserve peace and
good governnent. This is reflected by the support the Zi nbabwe CGovernnment has
given to various United Nations resolutions on the above rights.

3. Wth particular reference to the right to self-determnation, Zi nbabwe
has provi ded various |iberation novenents with financial and materia

assi stance through the recently dissolved O ganization of African Unity

Li beration Conmmittee. Zinbabwe has since its independence articulated its
obligation to support South African and Nami bian |iberation nmovenments in their
fight against col onialismand apart heid.

Article 2

4, The Constitution in section 11 provides that every person in Zi nmbabwe
shoul d be protected and entitled to the fundanental rights and freedons of the
i ndi vi dual whatever his race, tribe, place of origin, political opinions,
colour, creed or sex. Chapter 11l of the Constitution guarantees specific
rights such as the right to life, to personal |iberty, to privacy, to persona
security, freedom of expression, assenbly and association and protection of
the | aw.

5. It nust be noted that the Constitution does not expressly prohibit
di scrimnation on grounds of sex. However, Government is in the process
of considering rectifying the om ssion once the Constitution Arendnent
(No. 14) 1995 Bill becones |law. The anendnent had been pronpted by

the case of Rattigan and O hers v. Chief Inmmgration Oficer and

QO hers 1994 (2) ZLR 54 (SC). In this case an alien man, married to a
Zi mbabwean citizen, was denied a residence permt by the Chief Inmgration
Oficer in ternms of the Inmgration Regulations, 1979 (RGN 373 of 1979). In

terms of the Citizenship Act [Chapter 4:01] an alien woman married to a
Zi mbabwean citizen is entitled to registration as a citizen on application
The right is not accorded to alien nmales married to Zi nbabwean citizens.

6. The followi ng are sone of the pieces of |egislation, which have been
passed in Zinmbabwe to provide the right to enjoynent of fundanmental rights and
freedons:
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(a) I movabl e Property (Prevention of Discrimnation) Act
[ Chapter 10:12]. The Act protects individuals fromdiscrimnation in respect
of the sale, |ease or disposal of imovable property and the financing of any
such sal e, |ease or disposal on the ground of, anpbng other things, sex and
race;

(b) The General Law Anmendnents Act [Chapter 8:07]:

(i) Section 12 guarantees wonen's rights to hold public or civi
of fi ces or appointnent subject to the same conditions on
whi ch such offices may be held by nen;

(ii) Section 15 redresses the inequality between nmen and wonmen by
conferring nmajority status on African wonmen who were
perpetual mnors prior to its enactnment in 1982. African
wonen could not enter any contractual transaction w thout
the consent of either their fathers or husbands;

(c) Di sabl ed Persons Act [Chapter 17:01]. The Act protects disabled
persons fromdiscrimnation on the basis of their disability. Under section 4
of the Act, a National Disability Board has been established and its tasks
are, inter alia, to formulate and devel op neasures and policies designed to
achi eve equal opportunities for disabled persons in education, enploynent,
sporting activities, comunity and social services;

(d) Variation of Racial Trusts Act [Chapter 8:15]. The Act enpowers
any trustee of a trust to apply to the High Court for variation of a trust
where it provides for the benefits in a manner which discrim nates between
persons on account of race;

(e) Labour Rel ations Act [Chapter 28:01]. Section 5 of the Act
protects enpl oyees fromdiscrimnation on the basis of sex, religion, race and
pl ace of origin at enploynent places;

() Public Prem ses (Prevention of Racial Discrimnation) Act
[ Chapter 8:12]. The Act abolishes the right to refuse adm ssion to public
prem ses on racial grounds. Any person who has been denied the right of
adm ssion on the grounds of race has a right to clai mdamages in any conpetent
court. Any proprietor of public prenises who contravenes the Act may have his
i cence suspended or cancell ed.

7. It can safely be said that there is adequate |egislation which pronotes
equality of people in Zi nbabwe. The only hindrance is ignorance of the

exi stence of an individual's right by the majority of people coupled with
soci al and cultural inhibitions especially when it conmes to wonen.

8. The Government of Zi nbabwe pronotes and ensures through teaching,
education and publication the respect of the rights and freedons contai ned
in the Covenant through governnment ministries |like National Affairs,

Enpl oyment Creation and Cooperatives, Public Service, Labour and Socia

Wel fare and Mnistry of Justice, Legal and Parliamentary Affairs. Further
non- gover nnental organi zations are pernmitted to carry out educationa
canpai gns and courses on human rights. Organi zati ons such as the Lega
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Resour ces Foundation and the Raoul Wallenberg Institute of Human Rights and
International Humanitarian Law (an international organi zation) conduct
trai ni ng workshops for police and prison officers, the armed forces and
judicial officers.

9. In liaison with NGOs, panphlets on basic | aws have been produced in
English and the two maj or vernacul ar | anguages whi ch are Shona and Ndebel e.
Such panphlets are on wills, donestic violence, wonmen and rape, narriage and
mai nt enance, to nention only a few. Information has al so been produced as
films such as Neria, Michadura, Consequences, The Grl Child, and Your Child
Too, featuring various aspects of famly |aw

10. It is essential to note that npst of the educational canpaigns are
geared towards educati ng wonmen; however, as a result there has been cultivated
a general feeling that human rights issues have degenerated into gender

i ssues. To strike a balance, Government nust initiate progranmes on human
rights for all peoples of Zi nbabwe, nmen, wonmen and children

11. The University of Zinbabwe has run a Di ploma Progranme in Wnen's Rights
since 1994. Human Rights is also taught as a subject under the Masters in
International Relations Programme. The school curriculum has now been witten
to include | egal education in the syllabus. There is also a task force in

pl ace which is |ooking at the introduction of human rights education in
school s.

12. The M nistry of Justice, Legal and Parlianentary Affairs has enbarked on
a programe to teach chiefs and headnen about the Constitution. |If resources

are available the Mnistry intends to spread the educational canpaign to other
menbers of the society such as school headnmasters and church | eaders.

13. The Governnent has also set up an Inter-Mnisterial Commttee on Human
Ri ghts and International Humanitarian Law chaired by the Mnistry of Justice,
Legal and Parliamentary Affairs, which acts as CGovernnent's advi ser on human
rights and humanitarian | aw i ssues. The Committee reconmends the ratification
of human rights instruments and al so advises on the need for |egislative and
adm nistrative neasures to conply with ratified instruments. One of the
Conmittee's nmandates is to organize and conduct sem nars on human rights in
order to inprove comunity awareness. Unfortunately, due to financia
difficulties, the Conmttee has not been able to undertake the task. It has,
however, played a big role in inproving the human rights situation in

Zi mbabwe.

14. As far as workers' rights are concerned, the Mnistry of Public Service,
Labour and Social Welfare has a Departnent of |abour Relations which is
obl i ged by the provisions of the Labour Relations Act [Chapter 28:01] to teach
and train workers and enployers on their rights at work. The Departnent of
Labour Relations, with the assistance of the International Labour Organization
and ot her donor agencies, organizes workshops and sem nars in which enpl oyers
and enpl oyees are invited to participate. The Departnent is also available

to the public to offer assistance related to enpl oyer-enpl oyee rel ations.

A handbook on the rights of workers and guidelines on the formation of

wor kers' comri ttees has since been published.
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15. The National Social Security Authority, a parastatal established under
the Mnistry of Public Service, Labour and Social Welfare, conplements efforts
of the Departnment of Labour Rel ations by educating workers and enpl oyers on
health and safety at work. Wrkers are also taught about their right to
conpensati on when injured at work.

Renedi es

16. Section 24 of the Constitution provides for the right of any person who
all eges that the Declaration of Rights has been or is likely to be contravened
inrelation to him to apply to the Supreme Court for redress. It also
enpowers a presiding officer in any inferior court to stop proceedi ngs where a
guestion arises relating to contravention of the Declaration of Right and to
refer the question to the Supreme Court. The Suprene Court of Zi nbabwe is

al so enmpowered under the section to issue orders or wits directing the
enforcenent of the Declaration of Rights.

17. In practice the Suprene Court has pronoted human rights in various cases
such as Catholic Comm ssion for Justice and Peace in Zi nbabwe v. Attorney
CGeneral _and Ot hers 1993 (1) ZLR 242 (S). The Suprene Court passed an order

to set aside and substitute the sentences of death with sentences of life

i mpri sonment because of undue delays in executing four prisoners. The delay
had been declared to be i nhumane. The Executive did not chall enge the Suprene
Court order, thus accepting the independence of the judiciary in Zi nbabwe.

18. The judiciary has jurisdiction over all issues of a judicial nature.
Section 13 and 23 of the High Court Act [Chapter 7:06] gives the Hi gh Court
original jurisdiction over all persons and matters (civil and crim na
respectively) in Zinbabwe, subject to provisions of the Act or any other Acts.
By virtue of section 26 of the H gh Court Act the Hi gh Court ensures that
judicial proceedings are conducted fairly and that the rights of parties are
respected when it exercises its powers to review crimnal and civil decisions
and proceedings of all inferior courts, tribunals and adm nistrative
authorities within Zinbabwe. Section 27 (1) of the Act provides for the
grounds for review. These are:

(a) Interest in the case, bias, nmalice or corruption on the part of
the judicial officer

(b) Absence of jurisdiction on the part of the court, tribunal or
authority concerned to deal with the matter

(c) Gross irregularity in the proceedi ngs or decisions

19. Deci sions of lower courts can only be reversed on review or appeal in
the High Court or the Suprene Court in accordance with proper |ega
procedur es.

20. The President can also use his presidential powers, as provided in
section 34 of the Constitution, to pardon a convicted offender; grant a
respite; substitute a |ess severe punishnent; or suspend or remt the whole or



CCPR/ C/ 74/ Add. 3
page 7

part of a sentence. These powers are not inappropriate or unwarranted
interference with the judicial process as the powers are exercised after
exhaustion of the judicial renedies.

| ndependence of the Judiciary

21. Zi mbabwe recogni zes and, through the Constitution of Zi nmbabwe,

guar antees the independence of the Judiciary. The courts are entrusted with
the promotion of the rights and freedonms guaranteed by the Convention w thout
i nterference.

22. The Zi nbabwean Constitution (sections 84 and 87) provides for the
appoi ntnent of judges, their tenure of office and renmoval from office.

23. The i ndependence of the judiciary is fortified by the Review and Appea
Systens which ensure that no one other than a nmenber of the judiciary can set
aside a decision of a court. This also applies to quasi-judicial proceedings.
This was enphasi zed in the case of The Chairman, Public Service Comni ssion and

Anon. v. Chigwedere SC-56-90. 1In this case the Secretary of the Public
Service attenpted to influence a nmagistrate presiding over a Public Service
inquiry. The Secretary was strongly criticized by the Supreme Court which
pointed out that if the Comm ssion was unhappy with the magi strate's deci sion
t hey shoul d have taken the decision on reviewto the High Court.

24. In Zi nbabwe everyone has a right to be tried by the ordinary courts or
tribunals using established | egal procedures. However, nenbers of the defence
force are tried by a court martial only in case of violations of offences

agai nst arny regul ations. Wen they conmt ordinary crinmes they are tried

by the ordinary courts.

Freedons of expression and association

25. Judges and other judicial officers in Zi nbabwe are entitled to freedom
of expression, belief, association and assenbly. However, because of the
nature of their duties they restrain thenselves in the exercise of these
rights so that they preserve the dignity of their offices, and the
inmpartiality and i ndependence of the judiciary.

26. Judges and other judicial officers are free to formtheir own
associ ations. The nmgistrates in Zi nbabwe have formed a Mgistrates
Associ ati on.

Qualifications, selection and training

27. In Zi mbabwe qualifications, ability and integrity are the criteria used
in appointing judicial officers. There is no discrimnation of any sort in

t he appoi ntnment of judicial officers. The qualifications of judges are

provi ded for by section 82 of the Constitution. The Judicial Service

Conmi ssion is consulted on the appoi ntnent of judges.

28. In the case of magistrates, section 7 of the Magistrates Court Act
[ Chapter 7:10] provides for the appointnment and qualifications of magistrates.
Though magi strates are appointed by the Public Service Conmm ssion their
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advancenent depends on comments on their professional work by Judges of the
H gh Court and the Suprene Court and regional nagistrates who review and
scrutinize their work.

Conditions of service and tenure

29. The tenure of office of judges is guaranteed by section 86 of the
Constitution which provides that a judge shall retire at the age of 65 unless
he el ects before that age to retire at the age of 70. Subsection (3) of
section 86 provides that the office of a Judge of the Hi gh Court shall not

be abolished during his tenure of office w thout his consent.

30. Judges and mmgi strates are pronmpted on nerit.

Pr of essi onal secrecy and imunity

31. There is no legislation which clearly states that a judicial officer

is not a conpellable witness in respect of information he got through the
performance of his duties. However, no judicial officer in Zi nbabwe has ever
been conpelled to give evidence on such matters. Therefore, what is required
is clarification of what is already the accepted position

32. Judi cial officers cannot be sued in their personal capacities for
i nproper acts or omi ssions commtted or omtted during the course of duty.

Di scipline, suspension and renoval

33. The investigation of charges and conpl ai nts agai nst a judge is provided
for by section 87 of the Constitution. The matter is to be dealt with by a
tribunal. However, nmisconduct by a nmagistrate is dealt with in ternms of the

Public Service Disciplinary Regulations S.I. 65 of 1992.

34. Section 87 (1) of the Constitution provides that a judge can be renoved
fromoffice for inability to discharge his duties or for m sbehaviour

35. I n Zi nbabwe the suspension or renoval proceedi ngs of judges are provided
for in section 87 (2) to (g) of the Constitution

O her bodi es

36. The Orbudsman's office was created under the Orbudsman Act

[ Chapter 10:10], in terns of sections 107 and 108 of the Constitution, to dea
with people's grievances. Its functions include the investigation of cases of
mal adm ni stration in governnmental departnents, parastatals and statutory

bodi es controlled by Government. |It, however, has no jurisdiction over cases
arising within the commercial and informal sectors. The Orbudsman cannot

i nvesti gate conpl ai nts agai nst the President, the President's O fice,
Attorney-Ceneral and Secretary for Justice, Legal and Parlianentary Affairs or
any menber of their staff in relation to the conduct of any prosecution, the
conduct of any civil action or any |legal advice given to Governnent. The
Onbudsman can only recommend that corrective action be taken but cannot
enforce its decisions.

37. The above protection afforded is applicable to both nationals and
al i ens.
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Article 3

38. Governnment has done a lot and is still in the process of enhancing the
status of wonen. The Governnent of Zi nbabwe has undertaken to establish
equality for wonmen in the political, econom c, social and cultural spheres and
has passed | aws that renove discrimnation agai nst wonren and establ i shed
institutions and neasures that further wonen's advancenment and probl ens.

Zi mhabwe has enacted the following | egislative and adm ni strative neasures

to pronote the status of wonen:

(a) The Constitution of Zinbabwe. Section 11 of the Constitution
menti ons sex as one of the prohibited fornms of discrimnation. However,
the Constitution of Zi nbabwe does not specifically protect wonen from
di scrimnation on the ground of sex. GCovernnent is at an advanced stage of
amendi ng the Constitution so as to include sex as one of the grounds on which
the law or any public authority may not discrimnate. (See the discussion of
the Rattigan case in article 2);

(b) El ectoral Act [Chapter 2:01]. The Act enables wonen to vote
in general and by-elections and to stand for election in presidential and
parliamentary elections. It must, however, be noted that although wonen
rarely stand for electoral office, they constitute the majority of voters. It
is nmost unfortunate that for various reasons, inter alia cultural and soci al
they vote for nmale candi dates. For instance, in the general elections of 1990
and 1995 mal es dominated in Parliament. For the 1990-1995 period, of the
150 Menmbers of Parlianent only 17 were female. O the 17 femal e nenbers,
4 were appointed by the President and 1 was ex officio, a provincial governor
In the recently held parlianentary elections for the 1995-2000 period
21 females were returned, of whom 2 were appointed by the President and 1 is
ex officio;

(c) Deeds Registries Act [Chapter 20:05]. Section 15 of the Act
entitles wonen to execute deeds and docunents w thout the assistance of their
husbands, as was previously the case;

(d) Mat ri noni al Causes Act [Chapter 5:13]. Wnen are now awarded part
of the matrinonial assets in the event of divorce, judicial separation or
nullity of marriage. The award depends on the worman's contribution to the
assets both in nonetary terns and in services rendered;

(e) | movabl e Property (Prevention of Discrimnation) Act
[ Chapter 10:12]. The Act protects individuals fromdiscrimnation in respect
of the sale, |ease or disposal of imovable property and the financing of any
such sal e, |ease or disposal on the ground of, anpbng other things, sex and
race;

(f) The General Law Anmendnents Act [Chapter 8:07] and the Labour
Rel ati ons Act [Chapter 28:01]. See article 2.

39. Most educational institutions are domi nated by males. In an attenpt

to correct the inbalance, the Mnistry of Hi gher Education has inplenented a
policy which provides for the admttance of all female applicants who neet the
basic qualifications for entry into higher educational institutions. Mles
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have to enter the institutions on a nore conpetitive basis since they already
dom nate the institutions. Recently the University of Zi nbabwe adopted
affirmative action for women to enter university on |l esser entry points

than their male coll eagues.

40. In a bid to pronote the status of wonmen and renmove di scrimnation
agai nst wonen, Government has acceded to and is party to the followi ng human
rights instrunents:

(a) Convention on the Elimnation of Al Fornms of Discrimnation
agai nst Wonen;

(b) Convention on the Nationality of Married Wnen;
(c) Convention on the Political Rights of Wnen;

(d) Convention on Consent to Marriage, M nimm Age for Marriage and
Regi stration of Marri age.

Governnment is at an advanced stage in preparing to ratify the Convention for
the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of O hers.

41. Al t hough CGovernnment has mede renarkable progress in prompting the status
of wonen, there is still a lot which should be done. For instance, there is

a need to legislate for progressive marriage and i nheritance laws. At the
monment, there are dual systens of marriage and inheritance, one governed by
general |law and the other governed by customary |aw discrimnating agai nst
Africans, especially wonen.

42. In the case of inheritance, a wife cannot succeed to or share in her
husband' s property as his heir under customary law. |In the event of her
husband dying without a valid will a widow may find herself w th nothing
irrespective of her |ate husband's abundant wealth. Although there is
recourse for wi dows and dependants of the deceased who are di sadvantaged or
mar gi nali zed in the distribution of the property under |egislation such as

t he Deceased Persons Fam |y Miintenance Act [Chapter 6:03], the majority of
wi dows are unaware of the legislation. Were dependants are aware of the

| egi sl ation, sonetines they are frightened by the whole litigation process

i nvol ved and consequently fail to prevent the nisappropriation of the
deceased' s estate. However, CGovernnent, through the Mnistry of Justice,
Legal and Parliamentary Affairs, has circulated a Wite Paper on Mrriage and
I nheritance in Zinmbabwe to get contributions fromthe public on the best way
to amend the existing laws so as to attain | aws which are non-racial and
non-di scri m natory.

43. Governnment has also set up institutions to deal with wonmen's problens in
general. The Mnistry of Conmunity Devel opment and Wonmen's Affairs was set up
in 1981 to deal with wonen's issues and community devel oprment. 1In 1988 the

M nistry was reduced to a departnment within the newy created Mnistry of
Political Affairs. The Departnent now falls under the Mnistry of Nationa
Affairs, Enploynent Creation and Cooperatives. The President has also
appointed a Mnister of State in the President's Ofice responsible for
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wonen's affairs. The role of the Departnment of Whnen's Affairs is to pronote
t he devel opment of wonen and their integration in econom c, social, political
and cultural activities. The Departnent has adopted and supported programmes
and activities ained at elimnating all forms of discrimnation against

womnen, creating an environment conducive to the effective and meaningfu
participation of women in all sectors of national devel opment and enhanci ng
wonren' s quality of life.

44. The work of the Departnent of Wonen's Affairs is also conplemented and
suppl enented by NGOs. There are over 200 NGOs in Zi mbabwe, many of which
focus on the rights of wonen. Sone are welfarist in their approach. Sone
encourage i nconme-generating projects in order to inprove wonen's econom C
status. Yet others believe in the enmpowernent of wonmen through strategies
that link the | aw and devel opnent.

45. There is still a traditional division of work in enploynment with wonen
to be found in the main traditional occupations |ike teaching, nursing and
secretarial work, while nmen are to be found nore in construction, banking,
medi ci ne, and scientific and technical work.

46. For statistics and other information on the equality of nmen and wonen,
refer to the report on the inplenentation of the Convention on the Elimnation
of Al Forms of Discrimnation against Wnen.

Article 4

47. The Constitution, in section 31 J, provides for the President to declare
a state of energency and the subsequent approval of such declaration by
Parliament. Section 25 of the Constitution, as read with schedule 2, provides
for the derogation during a state of enmergency of the rights enshrined inits
provisions 13, 17, 20, 21, 22 and 23. No derogations are pernmtted to the
provisions simlar to articles 6, 7, 8, 11, 15, 16 and 18 of the Convention

48. Emergency Powers Act [Chapter 11:04]. Under section 3 of the Act, the
President is enpowered to nake regulations for a state of enmergency. The
regul ati ons may provi de, where necessary or expedient, for the preventive
detention of any person in the interests of defence, public safety or public
order. Regulations may al so be passed enpowering any mnister so designated
to issue orders for the preventive detention of any person. Any act done
under the Act, however, has to be in conformty with the constitutiona
provi si ons.

49. The Det ai nees Review Tri bunal established under paragraph 2 (4) of
schedule 2 to the Constitution reviews every case of persons detai ned under
any | aw providing for preventive detention. The Tribunal consists of a

chai rman, who shall be a person who has been a judge of the Suprene Court, and
two other persons who are qualified to be judges of either the H gh Court or
Suprene Court, a magistrate or a legal practitioner with seven years

experi ence.

Article 5

50. No comment.
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Article 6

Protection of the right to life

51. The right to life is recognized and protected in Zi nbabwe. The
Constitution in section 12 (1) provides for the protection of the right to
life at any time, save in execution of a sentence inposed by a court in
respect of a crimnal offence. Section 12 (2) provides for other situations
where the right may be derogated from This includes situations where, in
circunstances pernmtted by the law and provided the use of such force is
justifiable, a person may be deprived of his life by authorities of the State.
The circunstances are outlined as:

(a) For the defence of any person fromviolence or for the defence of
property;

(b) In order to effect a lawful arrest or to prevent the escape of a
person | awful | y detai ned;

(c) For the purpose of suppressing a riot, insurrection or mutiny or
of dispersing an unlawful gathering; or

(d) In order to prevent the conm ssion by that person of a crinmina
offence, or if he dies as the result of a |lawful act of war.

Section 12 (2) of the Constitution is traditionally read with section 42 (2)
of the Crimnal Procedure and Evidence Act [Chapter 9:07] which defines the
circunstances in which an officer of the State will be deemed justified in
taking the life of another person when effecting a |awful arrest. The use of
such force must be reasonably justifiable in the circunmstances of the case to
overconme the resistance

52. Only a peace officer or any other private person authorized or required
under the Crimnal Procedure and Evidence Act to arrest or assist in arresting
a suspected offender, may seek protection under the defence of justifiable
hom cide in terns of section 42 (2) of the Act. It is pertinent to note that
section 2 of the Crinminal Procedure and Evi dence Act defines a peace officer
to include, anong others, any police, prison or immigration officer but not a
menber of the arnmed forces.

53. Under the Protection of Wldlife (Indemity) Act [Chapter 20:15]

any person, police officer, nenber of the defence force or officer of the
Department of National Parks and WId Life Managenent is indemified agai nst
any liability in respect of any act done in good faith in connection with or
suppression of unlawful hunting of wildlife.

54. Murder is unlawful in Zinbabwe. It is defined as unlawfully and
intentionally causing the death of a human being who is alive. Cul pable

hom cide is also unlawful. It is defined as the unlawfully killing of another
person negligently, or intentionally, but in circunstances of partial excuse.
Exanpl es of cul pable honicide are negligent driving, negligent use of a
firearm medical negligence, etc.
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55. Under the present |aw, a wongful act or omnission causing death can give
rise to an action for danmages. Dependants of a deceased person wongfully
killed are entitled to bring an action for damages for |oss of support from
the wongdoer. Conpensation is normally confined to | oss of support and
funeral expenses and is based on the actual pecuniary |oss.

Right to life of the child

56. Conceal nent of Birth Act [Chapter 9:04]. The Act mekes it an offence
for a person to conceal the birth of a “child”. A child, according to the
decision in S. v. Mranba 1994 (1) ZLR 326, is one who has reached a stage of
devel opnent where, after separation fromits nmother, is capable of breathing
i ndependently either naturally or with the aid of a ventil ator

57. Infanticide Act [Chapter 9:12]. This Act creates the of fence of
infanticide. The elenents of the offence are:

(a) The accused nust be a wonan;

(b) The victimmust have been the accused's own child killed within
six months of its birth;

(c) The killing nust have been either intentional or carried out by
nmeans whi ch invol ved a substantial risk to the child' s life;

(d) At the tinme of the killing, the balance of the accused's m nd nust
have been disturbed as a result of giving birth to the child.

The maxi mum sentence that can be inposed for infanticide is five years. Where
t he above el enents are not satisfied then a verdict of nmurder may be returned.

58. The Act was enacted ami d concern that wonmen were paying for a crime in
whi ch both sexes had played a role since deserted or divorced wonen were the
ones nostly driven to kill their children

59. Term nati on of Pregnancy Act [Chapter 15:10]. The conmon law in

Zi mhabwe mekes it an offence to abort. There are exceptional circunstances
where therapeutic abortion is lawful. These are outlined in the Act as
fol |l ows:

(a) Threat to |ife of the nother;

(b) Serious threats of permanent inpairnment of the nother's physica
heal t h;

(c) Serious risk that the child will be born with a physical or nenta
defect which will permanently and seriously handi cap him

(d) Reasonabl e possibility that pregnancy resulted from unl awf ul
i nt ercourse
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Infant nortality

60. The Government, through its National Programme of Action for Children
has made great strides to inprove basic health and welfare. Primary health
care is a main focus of this programme through which two thirds of children
under one year were fully inmunized by the early 1990s. This led to a drop in
the infant nortality rate from88 per 1,000 live births in 1980 to bel ow 61
per 1,000 live births by 1990. 1In the sanme period the under-five nortality
rate was reduced from 104 per 1,000 to 87 per 1,000. The aimof Governnent is
to further reduce the infant nortality fromthe current |evel of 61 per 1,000
to 40 per 1,000 and to reduce the under-five nortality rate from 87 per 1,000
to 58 per 1,000 by the year 2000.

61. Mal nutrition remains one of the major causes of long-termnorbidity and
mortality in children and the incidence is twice as high in the rural areas
as in the urban areas. |In recognition of the severity of the problem of

mal nutrition, Governnment is inplenmenting programes based on a nationa
surveill ance schene throughout the country. Supplenmentary feedi ng programres
for children under five and in schools up to grade 3 have al so been instituted
countryw de.

Death penalty

62. Zi mbabwe still maintains the death penalty on its statute books. The
judiciary has, however, questioned the constitutionality of hanging as the
manner of carrying out the death sentence (see S. v. Ketose S-64-90). 1In

response to this, the Constitution was amended in 1990, affirm ng hangi ng
as a formof executing the death sentence.

63. The Governnent has, however, progressively taken steps to abolish the
sentence for any offence except the npbst serious ones. Under the Crimnal Law
Amendnent Act, the scope of the death penalty was limted. It was renoved
from for exanple, the Law and Order Maintenance Act [Chapter 65] under which
the death penalty was permissible for terrorism

64. The death penalty nay now be passed by the Hi gh Court upon an offender
convicted by it of murder (see section 336 (1) (a) of the Crimnal Procedure
and Evidence Act [Chapter 9:07]). Further, section 3 (2) of the Geneva
Conventions Act [Chapter 11:06] provides for the inposition of the death
penalty on a person found guilty of a grave breach of any of the four Ceneva
Conventions of 1949 involving the wilful killing of a person protected by the
Conventions. The sentence may al so be inposed for certain nmlitary offences
(see sections 70 and 71 of the Defence Act).

65. In terns of section 338 of the Crimnal Procedure and Evi dence Act, the
Hi gh Court shall not pass sentence of death upon an of fender who

(a) I's a pregnant wonman;
(b) Is over the age of 70 years; or
(c) At the time of offence was under the age of 18 years.

66. A person sentenced to death has a right of appeal to the Suprene Court.
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Crine of genocide

67. Zi mbabwe has ratified the Convention on the Prevention and Puni shnment of
the Crime of Genocide and fully subscribes to its provisions. The Convention
has not yet been incorporated into the domestic law. Efforts are already
under way to cone up with legislation to incorporate the sanme into nunicipa
aw. A subconmittee of the Intermnisterial Conmttee on Human Ri ghts and
Humani tarian Law at the tinme of reporting had witten a memo to the M nister
of Justice, Legal and Parlianentary Affairs, reconmending the incorporation of
t he Convention in the donestic |aw

Pardon or commutation of death sentence

68. Under section 31 J of the Constitution anyone sentenced to death shal
have the right to seek pardon or remnission of sentence. The President is also
enpowered, by way of the Cl enency Order, to proclaima General Amesty under
whi ch he may pardon persons convicted of specific offences. The provisions
were used in 1990 when the President pardoned certain classes of prisoners

i ncludi ng those convicted of abandoni ng babies, political dissidents, and
menbers of security forces in respect of offences commtted during the

anti-di ssident era.

69. An of fender sentenced to death has to present a petition to Parlianent
for pardon. The petition nmay be tabled before Parliament. This applies to
everyone on death row regardl ess of race, colour or religion

70. Under section 377 of the Crimnal Procedure and Evidence Act, the
President may, on his own initiative, exercise the prerogative of nercy and
conditionally comrute the punishnent of a person sentenced to death to any
puni shment provi ded by any | aw.

71. Bef ore 1993 prisoners had recourse through the courts for conmmutation of
sentence where there had been a delay in executing them In 1993 when the
Gover nment announced its intention to execute four prisoners sentenced to
death sonme four to six years previously, the Catholic Commi ssion for Justice
and Peace in Zinbabwe, a human rights organi zation, successfully applied for a
stay of execution. The organization, in the case of Catholic Conm ssion for
Justice and Peace in Zinbabwe v. Attorney-CGeneral 1993 (1) ZLR 242 (SC)
requested the Suprene Court to set aside and substitute [ife inprisonnent for
deat h sentences, arguing that the delay in executing the prisoners constituted
i nhumane treatnment and was therefore a violation of section 15 (1) of the
Constitution. The Suprene Court had previously rejected the prisoners

appeal s agai nst the death sentences and the President had rejected their
petitions for clenency. The Court found that the inordinate delays in the
executions were indeed i nhumane treatnment. The Court granted the requested
order and commuted the death sentences to life inprisonment.

72. The legislature's response to this decision was an amendnent to the
Constitution in 1993. The legislature inserted subsections (5) and (6) in
section 15 of the Constitution which provide that:
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(a) Any delay in the execution of a death sentence is not a
contravention of section 15 (1) and thus is not inhuman and degradi ng
treatment;

(b) Contravention of section 15 (1) will not entitle a person to a
stay, alteration or rem ssion of sentence (including a sentence inposed before
t he commencenent of the anmendnent).

Article 7

73. The Constitution in section 15 provides for the protection of every
person's right to be free fromtorture or inhuman or degrading treatnent or
puni shment. Zinbabwe is also a party to other international instrunents

i ncluding the African Charter on Human and Peoples' Rights and the

I nternational Convention on the Elimnation of Al Forns of Racial

Di scrimnation - which contains specific provisions against torture and ot her
forms of ill-treatment. The Covernnent is currently considering ratifying the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment. However, nothing contained in or done under the authority of any
| aw shall be held to be in contravention of the Constitution to the extent
that the law in question nmakes provision in the interests of defence, public
safety, public order, public norality or public health.

Cor poral puni shnment

74. Cor poral punishment is pernmitted by section 15 (3) of the Constitution
on any person under the age of 18. The punishment can be inflicted by soneone
in loco parentis or in execution of a court order. Such punishnent is deened
not to be inhumane or degradi ng.

75. The courts have tended to adopt a wi der neaning to the provisions

in section 15 of the Constitution. 1In the case of S. v. A Juvenile

1989 (2) ZLR 61 (SC), it was held that judicial corporal punishnment of
juveniles violated the protection enshrined in section 15. The case invol ved
an 18-year-old mal e convicted of an aggravated assault and sentenced to
receive four cuts with a light cane in accordance with section 330 of the
Crimnal Procedure and Evidence Act. This decision followed another one in
the matter of S. v. Ncube 1987 (2) ZLR 246 (SC) where the Supreme Court ruled
that judicial adult whipping constituted a violation of section 15. The court
ruled that the node of administering the punishment, not the punishnent
itself, was barbaric, inhuman and degradi ng.

76. The Crimnal Procedure and Evidence Act outlines conditions under which
such punishment will be taken. For exanple, it is specified that the parent
or guardian of the juvenile has to be present when sentence is inflicted.

A nedical practitioner has to exanmine the juvenile and declare himfit to
undergo the punishnment. The debate in | egal/social circles continues,
however, over the ethics of whipping and its effectiveness as a puni shment.

77. The Supreme Court has al so declared solitary confinenment and spare diet
to be an i nhuman or degradi ng puni shment in violation of section 15 (1) of
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the Constitution in the review judgenment of the matter of S. v. Masitere
1990 (2) ZLR 289 (SC). This has resulted in the suspension of the passing
of such a sentence even in the prison disciplinary system

78. The Education (Disciplinary Powers) Regul ations, S.I. 298 of 1990, are
a restatenent of the common-|aw right or power of school masters to inflict
reasonabl e and noderate corporal punishnent on pupils. There are stringent
conditions laid down for adm nistering the punishment to ensure that it does
not result in physical injury or psychol ogical trauma. Some of these
conditions relate to the types and gravity of offences for which such a form
of puni shment may be applied, the officer who has the authority to adm nister
it, the conditions under which it may be admi nistered, the severity of such
puni shment and its node of administration. Al such cases where punishment
was adm ni stered nust be recorded giving details of the nature of the offence,
nane of pupil, nanmes and signature of the one who adm nistered it as well as
that of the witness, the nunber of strokes and the tool used to administer it.
Grls may not be subjected to corporal punishment. Pupils who receive such
puni shiment, together with their parents, have the right to appeal to the
Mnistry and to the courts of law for redress where they feel such puni shnent
was not justified, unfair, excessive, or physically or psychologically
injurious. The Mnistry may then institute disciplinary procedures agai nst
the officers.

79. The Magi strates Court Act [Chapter 7:10] sets out procedures for dealing
with conplaints about police nistreatnment from persons on remand. Police

of ficers can be prosecuted for assault or any other forns of abuse on persons
in custody. A victimof such m streatnent can be awarded danages.

80. The Children's Protection and Adoption Act [Chapter 5:06] prohibits the
subj ection of children to i nhuman or degrading treatnment, e.g. prostitution

81. The Mental Health Act [Chapter 15:06] mekes provision for the adm ssion
into care, treatnment, review and di scharge of persons who are mentally ill.
The provisions are ained at protecting the patients, be they civil or crimna
patients, frominhunane and degrading treatment. The Act is currently being
reviewed in order to bring it into line with current thinking both nationally
and internationally to ensure maxi mum hurmane treatment of every patient.

Medi cal and scientific research

82. The Governnent, in its bid to ensure humane treatnent of its citizens

in nmedical institutions, has established a Medical Research Council to ensure
that no nedical research or experimentation is carried out without the free
consent of the subjects. The Medical Research Council also sits as the Ethics
Commi ttee which exam nes research proposals on ethical considerations before
perm ssion is granted for the research to be carried out.

83. Al so established under the Medicine, Dental and Allied Professions Act
[ Chapter 27:08] is the Health Professional Council which annually issues
practising certificates to registered nedical practitioners. The Council is
enpowered, in the public interest, to withdraw a practising certificate for
any mal practi ce.
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84. The Medical, Dental and Allied Professions (Information)

Regul ations, 1993 (S.1 93 of 1993) were designed to destroy the “conspiracy
of silence” that sometimes exists within the nmedical, dental and allied
prof essions. Under the Regul ations, every health practitioner and every
health institution is obliged to provide, on request, the Registrar of the
Council with any information relating to possible inproper or disgracefu
conduct or gross inconpetence of another nedical practitioner. Failure to
provide the information is an of fence puni shable by a fine of $3,000 or

si X nmonths' inprisonnent.

85. Recently, in S._v. Mqgown 1995 (1) ZLR 4, Dr. Mgown, an experienced
anaestheti st and an expert in his field was charged with five counts of

cul pabl e hom cide arising out of negligence. One of the charges related to

t he adm ni stering of norphine using a new techni que and thus experinenting

wi t hout informng the patient of the procedure and wi thout the patient's
consent. The evidence adduced at the trial was that a doctor was not obliged
to notify the professional body that he or she was conducting clinical trials.
The court observed that it was unsatisfactory and inproper that the Health

Pr of essi onal Council should not be aware of such trials.

Article 8

86. The Constitution in section 14 (1) guarantees protection agai nst slavery
or servitude or forced | abour. Section 14 (2) of the Constitution lists
various fornms of |abour which are excluded fromthe definition of forced

| abour.

87. Zi mbabwe has also ratified the Slavery Convention of 1926 as anended,

t he Suppl ementary Convention on the Abolition of Slavery, the Slave Trade and
Institutions and Practices Sinmlar to Slavery. Slavery is not a specific
crimnal offence and no penalty is prescribed for it. However, there are

| egislations in Zi nbabwe that indirectly provide for situations envi saged

in the article:

(a) Crimnal Law Amendnent Act [Chapter 9:05]. Prostitution and other
forms of servitude arrangenents, e.g. brothels, are prohibited under the Act;

(b) The Crimnal Procedure and Evidence Act [Chapter 9:07] prohibits
t he adoption of children for financial gain. This covers the sale of
children. The Act further provides for the establishment of juvenile courts;
the protection, welfare, and supervision of children; the establishment and
registration of institutions for the reception and custody of children and
juveniles; the treatnent of children at such institutions; and those matters
connected with the welfare of children, juveniles and mnors. Thus, children
who are victinms of sale, prostitution and pornography and are therefore
categorized as children in need of care are afforded protection and care under
this Act. Sale of children, prostitution and pornography have not manifested
t hensel ves as mmj or problens, although there are a few isol ated cases;

(c) The National Service Act [Chapter 11:08] provides for conmpul sory
nati onal service. Persons who are considered nedically unfit or whose
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bona fide religious beliefs inhibit their enrol nent may be considered for
exenption. However, there has been no notice of call-up since the passing
of this enactnent;

(d) The Civil Protection Act [Chapter 10:06] provides for service in
energenci es and work which is part of normal civil obligations. A Cvi
Protection Organization is established under the Act. A National Civi
Protection Fund is also set up for the purpose of devel opi ng and pronoting
civil protection. The President may under this Act declare a state of
disaster with effect froma specified date and in a defined area. Wile a
declaration of a state of disaster is in force civil protection officers are
enpower ed, anong other things, to direct any person to performany work or
render any service which as a result of the disaster is reasonably necessary
for the purpose of dealing with the situation. A declaration nmay remain in
force for three nonths unless it is renoved earlier

88. Section 358 (3) (c) of the Crimnal Procedure and Evi dence Act provides
for the inposition of community service instead of a sentence of inprisonnment.
The order may be inposed in the foll ow ng cases:

(a) Robbery - where there is no weapon or actual violence, where only
a small anpbunt of property has been taken and the accused is a first offender

(b) Theft - where the value of property involved is very | ow and the
accused is a first offender or has a fanmly to support.

Comunity Service orders are not granted in serious offences |ike nurder,
attenpted nurder, rape, attenpted rape, arnmed robbery and car theft.

Article 9
The right to liberty
89. The right to personal liberty is one of the fundanental rights
guar ant eed under the Constitution. Section 13 (1) provides that “No person
shall be deprived of his personal liberty save as may be authorized by law in
any of the cases specified in subsection 2”. The circunstances under which a
person may be deprived of his liberty are outlined in subsection 2 as
i ncluding mental illness, vagrancy, drug addiction, educational purposes,

i mm gration control and pursuant to a court order, upon reasonabl e suspicion
of his having committed or being about to conmt an offence.

90. Police powers of arrest and detention are governed by the Crimna
Procedure and Evidence Act [Chapter 9:07]. The Act provides for two types of
arrest, nanely arrest with warrant and arrest w thout warrant. Under this Act
a peace officer is authorized to arrest w thout warrant any person who conmits
any offence in his presence or whomhe finds attenpting to commt an of fence.
A peace officer can also arrest w thout warrant any person who he has
reasonabl e grounds to suspect of having conmmitted any offence listed in

the First Schedule to the Act.

91. “Peace officer” is defined to include not only police officers but a
range of other officers like prison officers and inmgration officers. It



CCPR/ C/ 74/ Add. 3
page 20

al so includes certain persons designated by the regulating authority. Some
of these persons are designated for specific purposes |like officers and

i nspectors of the Departnment of Parks and Wldlife. Intelligence officers

of the internal branch of the Central Intelligence Organization and police

of ficers have extensive powers of arrest. The definition excludes nenbers

of the arned forces.

92. Cvilians al so have powers of arrest, though limted. Thus, they may in
appropriate cases effect a citizen's arrest.

93. Arrest of a person under mlitary law is governed by Part VI of the
Defence Act [Chapter 94]. Under that Act any nenber found committing an
offence in terms of the Act or who is on reasonabl e grounds suspected of
having comrmitted any such offence may be arrested by a nmenmber and taken into
custody. Persons arrested under military law still have to have their
constitutional rights protected so they have to be informed of the reasons

of their arrest or detention and they have to be brought w thout undue del ay.
See Hokonya v. Director of Prisons and Another 1989 (1) ZLR 317 where a nenber
of the defence force was arrested and detained for 12 days wi thout being

advi sed of the reasons for his detention

Reasons for arrest

94. A person who is arrested nust be informed as soon as reasonably possible
the reasons for the arrest and the nature of the offence (see the Constitution
of Zi mbabwe, sect. 13 (3)).

Pronpt appearance before judicial officer

95. The common-1aw principle that an arrest becomes unlawful if there is
an unreasonabl e delay in taking the suspect before the court has al so been

i ncorporated into our legislation. Section 32 of the Crimnal Procedure

and Evidence Act stipulates that the maxi mum period of police detention is
48 hours. The period can be extended up to 96 hours provided an application
is made by a senior police officer to a judge or magistrate.

Bai

96. There are two types of bail generally available to an accused person
Bail can be granted by an authorized police officer or by the court. The
accused person may be required to enter in recognizance, with or w thout
surety, and to conply with such conditions as would ensure his or her
appearance at court at the time and place specified. |If the applicant is
refused bail by a police officer he or she may apply for bail again when
appearing before the magistrates court, or may apply at any Hi gh Court.

Early tria
97. The right to an early trial is one of the rights which is guaranteed

under section 18 of the Constitution. Under the section a person charged with
a crimnal offence is entitled to a fair hearing within a reasonabl e period of
time. The question of what is reasonable time was discussed in depth in the
matter of In re Manbo 1991 (2) ZLR 339. The applicant had been arrested on
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30 Cctober 1986 and charged with having conmtted several counts of fraud
between April 1984 and July 1986. The applicant was remanded for tria

12 tines. Charges were withdrawn before plea and later reinstated in

April 1991 when the State sought to proceed with the trial. The accused
sought a permanent stay of proceedings on the ground that the delay of four
and a half years violated his constitutional right. The presiding nagistrate
referred the issue to the Suprenme Court for its decision. The Supreme Court,
relying on decisions fromother jurisdictions, came to the conclusion that the
effect of the lengthy delay was such as to deny the applicant the right to a
fair hearing of his case in violation of section 18 of the Constitution. The
court therefore granted an order for permanent stay of the proceedings.

Fast track court system

98. In order to try and reduce the backlog in pre-trial cases the courts, in
liaison with the police, have introduced the above system Special courts
have been assigned to deal specifically with offences which can be tried
expedi tiously.

Habeas corpus

99. An application my be nmade to the High Court by the person detained or
any interested party on behalf of the detainee.

Judicial review

100. The High Court has powers to exam ne procedures |leading to the detention
of a person to ensure his rights are observed and respected. Further

section 24 (1) of the Constitution provides that any person alleging that his
rights under the Declaration of Rights have been infringed may apply to the
Suprene Court for redress.

Conpensati on

101. The Constitution in section 13 (5) provides for the paynment of
conpensation to any person unlawfully arrested or detained by any other
person. The conpensation shall be fromthe person or authority on whose
behal f the arrest or the detention was effected. For exanple in the matter of
Chi kavave v. Nyamusara S-7-91 where the applicant who was detai ned overni ght
in police cells and rel eased next nmorning w thout explanation or apol ogy was
awar ded Z$ 2,000 in general danmmges.

Article 10

102. According to section 13 of the Constitution, no person shall be deprived
of his personal liberty save as nay be authorized by |aw, for exanple, in the
execution of an order of a court nmade in order to secure the fulfilment of an
obligation inposed on himby |law, upon reasonabl e suspicion of his having
conmitted or being about to commit a crimnal offence or for the purpose of
preventing the spread of an infectious or contagious disease.

103. The mai ntenance and administration of prisons falls under the Mnistry
of Justice, Legal and Parlianentary Affairs. Part VII of the Prisons Act
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provi des for official visits to prisons by the Mnister of Justice, Legal and
Parliamentary Affairs, magistrates, religious |eaders and prison aid
societies. During the visits the above officials are permtted to inquire
into conplaints by the prisoners, the quality and quantity of prison food, and
peruse records on the prisoners. Provisions for the treatment of prisoners
are in the Prison (Detained Person) Regul ations, 1959. For exanple, prisoners
are entitled to receive one letter and one visit a nonth.

Wrk and work training

104. Convicted prisoners are expected to work except where exenpted for

medi cal reasons. Wrk available is carpentry, tailoring, motor mechanics and
farm ng. Such activities are encouraged in order to prepare the prisoners for
their release. As a result prisons are to sone extent self-sufficient when it
comes to clothing and food production

Medi cal services

105. Medical practitioners provide both physical and psychol ogi cal medica
assistance to prisoners in terns of the Prisons Act [Chapter 7:11].

Rem ssi on

106. One-third rem ssion of sentence is automatic in ternms of the Prison
(Det ai ned Persons) Regul ations, 1959 and may only be reduced for bad conduct.

Mental hospitals/institutions

107. The treatnent of nmentally handi capped detainees is regulated. A Menta
Board has been set up to nonitor and ensure the humane treatment of nenta
pati ents.

Separation of accused prisoners

108. The provision is wholly conplied with. The Prisons Act and Prison
Service Regul ations, 1977 provide for the separation of accused persons from
convicted prisoners. Accused persons are al so subject to separation according
to cl asses depending on factors such as the seriousness of the offence. They
are further exenpted from work

109. Accused juveniles are separated fromadults. Juveniles bel ow the age

of 17 are referred to special institutions for juveniles which are created
under the Children Protection and Adoption Act. |In the prisons, juveniles are
separated from adul ts.

Article 11

110. Zinbabwe fully conplies with this article. No person can be inprisoned
on the basis of inability to fulfil a contractual obligation. The courts can
commt a person to prison for failure to conply with a court order to nmake
certain paynents in discharge of a debt provided it is proved that such
failure to pay was due to wilful refusal. (See section 26 of the Magistrates
Court Act [Chapter 7:10] and section 16 of the Hi gh Court Act [Chapter 7:06].)
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Article 12

111. The right to liberty of novenent and the freedom of choice of residence
are both wholly guaranteed under section 22 (1) of the Constitution. They are
also fully recognized in domestic |aws such as the Citizenship Act

[ Chapter 4:01] and the Imm gration Act [Chapter 4:02]. Citizens and residents
have an unfettered freedom of novenent and choice of residence. |In practice,
al i ens have the sane right to nove anywhere and to set up residence

112. The right to | eave the country is fully respected in Zi nmbabwe. The
right is determ nable under the Immigration Act. There are no restrictions on
aliens living in Zi nbabwe provided they conmply with the provisions of the Act.

113. A Zi nbabwean passport is issued only to a citizen of Zi nbabwe under the
provi sions of the Inmgration Act. Persons departing from Zi mhabwe are
required to do so through identified ports of exit where they will be required
to present thenselves to an Immigration Oficer. The officer needs to be
satisfied that the person travelling has all the necessary docunmentation
before he can | eave the country. Persons failing to neet those requirenents
may be denied exit.

Restrictions

114. Section 22 (3) provides for the limtation of the right to novement by
permtting the enactnent of |aws that nake provision

(a) For the inposition of restrictions on the freedom of nmovenent of
persons in the interest of defence, public safety, public order, public
morality or public health;

(b) For the inposition of restrictions on the acquisition or use of
| and or other property in Zi nbabwe;

(c) For the inposition of restrictions by order of a court on the
novenent or residence wthin Zinbabwe of any person or any person's right to
| eave Zi nhabwe

(i) I n consequence of his having been found guilty of a crimna
of fence under the | aw of Zi nbabwe or for the purpose of
ensuring that he appears before a court for trial for such a
crimnal offence or for proceedings prelimnary to a trial

(ii) For proceedings relating to his extradition or |aw ul
renoval from Zi nbabwe; or

(iii) For the purpose of ensuring that he appears before a court
as a witness for the purpose of any crimnal proceedings;

(d) For the inposition of restrictions on the novenent or residence in
Zi mbabwe of persons who are neither citizens of Zi nbabwe nor regarded by
virtue of a witten | aw as permanently resident in Zinmbabwe or for excluding
or expelling from Zi nbabwe any person who is not a citizen of Zi nmbabwe;
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(e) For the inposition of restrictions by order of a court on the
rights of any person to | eave Zinbabwe that are required for the purpose of
ensuring that he appears before a court or other adjudicating authority as a
party or witness or to secure the jurisdiction of the court or other
adj ucating authority as a party or witness or to secure the jurisdiction of
the court or other adjudicating authority for the purpose of any civi
proceedi ng.

115. The Suprene Court, in the matter of Rattigan and OGthers v. The Chief
Immigration Officer and Gthers 1994 (2) ZLR 54 (SC), has reinforced the right
of aliens to freedom of novenent. |In that case the Suprene Court decl ared
that an alien male has freedom of novenent in Zi nbabwe by virtue of being
married to a Zi nbabwean woman. Denial of such a right would nean denying the
woman her freedom of novenent. |In Patricia Ann Salemv. Chief Inmmgration
Oficer and Another 1994 (2) ZLR 287, which was an application by a woman
citizen resident to extend her nobility rights to her husband to lawfully
engage in enploynent, the Suprene Court further extended the protection
expressed in section 22 (1) of the Constitution to freedom of novenent. The
Suprene Court therefore declared that the husband's right to reside in any
part of Zi mbabwe had been contravened by the two respondents. It ordered the
first respondent to issue to the husband authority to remain in Zi nbabwe and
that he be accorded the sanme rights as are enjoyed by all permanent residents
of Zi mbabwe, including the right to engage in enploynment or other gainfu
activity in any part of Zi nbabwe.

Ref ugees

116. Refugees have a right to novenent provided they carry on their persons
specified identity cards. They have no freedom however, to choose their own
resi dence.

117. Since independence Zi nbabwe has been admitting asyl um seekers,
necessitating the pronul gati on of an Act on refugee matters - the Zi nbabwe
Ref ugee Act [Chapter 4:03]. Section 1 (h) of the Act provides that the

M ni ster responsible for the Act may designate places in areas in Z nmbabwe
within which all recogni zed refugees and protected persons shall live.

118. Zi mbabwe has hosted over 150,000 refugees in the canps and a further
estimated 100, 000 Mbzanbi cans who have settled in the communal and conmercia
farm ng areas. The nunbers have now substantially decreased follow ng a
voluntary repatriation progranme which started in June 1993 foll owi ng the
Peace Accord signed in Rone between Renanp and the Mbzanmbi can Gover nment .
119. Zinbabwe is party to

(a) Convention relating to the Status of Refugees;

(b) Protocol relating to the Status of Refugees;

(c) Conventi on Governing the Specific Aspects of Refugee Problens in
Africa of the Organization of African Unity.

In acceding to the first convention Zi nbabwe nade a reservation declaring the
right to designate a place/places of residence for refugees.
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Article 13

120. Section 22 (3) (d) of the Constitution provides for the inposition
of restrictions on aliens in Zinbabwe and their possible expulsion from
Zi mbabwe.

121. The Immigration Act [Chapter 4:02] regulates entry into and departure
from Zi mbabwe. It also provides for the prohibition of entry into and the
renoval of certain persons from Zi nbabwe. The Act al so provides for the
control of aliens.

122. The Immigration Regul ati ons RGN No. 373 of 1979 outline the procedure
for the expulsion of an alien. Aliens nmay be expelled for various reasons
such as:

(a) Engagi ng in unl awful enploynment contrary to the Immgration Act
and Regul ati ons;

(b) Exceeding a period of 12 nonths without a valid residence permt;

(c) Bei ng a prohibited person. A prohibited person, in terms of the
I mmi gration Act, includes any person or class of person deemed by the Mnister

on econom ¢ grounds or habits of life to be an undesirable inhabitant. It
al so covers any person convicted of a specified offence, any person suffering
fromprescri bed di seases, or who is a prostitute or honosexual. Prohibited

persons are entitled to appeal against an immgration officer's notice to

| eave Zi mbabwe. The person may do so by | odging a notice of appeal within the
time allowed with the nmagi strates court having jurisdiction in the matter. A
copy of the notice of appeal which also outlines the reasons agai nst expul sion
is also delivered to the inmgration officer concerned. |If the prohibited
person is in custody, a copy will be served on the officer in charge of the
prison where he is detained. A prohibited person nay be represented at the
hearing. Wtnesses may al so be called at the hearing. The magistrate nay in
hi s deci sion determ ne whether or not the appellant is a prohibited person and
either dismiss or allow the appeal accordingly.

Ref ugees

123. Section 15 of the Refugees Act [Chapter 4:03] provides for the expul sion
of recogni zed refugees and protected persons. Under this provision the

M nister, in consultation with the Mnister responsible for the Immgration
Act, may order such expul sion as he considers necessary or desirable on the
grounds of national security or public order. A witten notice is served on

t he person he intends to expel informng himof the intention to expel him and
the grounds and the country to which he will be expelled. He is also inforned
of his right to make representations to the Mnister. The recognized refugee
or protected person may then, either personally or through a | ega
representative, lodge with the Mnister witten representations. 1In his
representations he nay address the possibility of his being persecuted or of
his life or freedombeing threatened in the country to which he is being
expelled. The Mnister will give due consideration to the representation
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before ordering an expul sion. The execution of the expul sion order may be
del ayed to enabl e the recogni zed refugee or protected person to seek adm ssion
to anot her country.

Extradition

124. Under the Extradition Act [Chapter 9:03] the Mnister of Hone Affairs
may enter into extradition agreenents with other countries. A request for
extradition should be acconpanied by a warrant of arrest for the person
concerned and a statement of the sentence likely to be inmposed against the
person to be extradited. |In the case of a Zi nbabwean there should be evidence
as would establish a prima facie case in a court of law in Zi nbabwe.

Transfer of O fenders Act

125. The Transfer of O fenders Act [Chapter 7:14] provides for the transfer
to prison in their countries of origin of persons convicted within Z nmbabwe.
The Act also provides for a like transfer of persons convicted outside

Zi mbabwe. The transfer of foreign offenders from Zi nbabwe is subject to

proof of citizenship/residence; at |east six nonths' inprisonment remaining to
be served; an application being approved by the Mnistry of Justice, Legal and
Parliamentary Affairs; acceptance by the specified country of the transfer.

Article 14

Equality before the courts

126. The Constitution in section 23 (1) (b) provides for equal treatnent
before the courts by prohibiting being treated in a discrinnatory manner by
any person acting by virtue of any witten law in the performance of the
functions of any public office.

Right to a fair hearing and representation

127. Section 18 of the Constitution, which guarantees every person's right to
the protection of the |aw, further provides that if any person is charged with
a crimnal offence, the person shall be afforded a fair hearing within a
reasonabl e tine by an independent and inpartial court established by |aw

Such person shall be permitted to defend hinself in person or, save in
proceedi ngs before a | ocal court, at his own expense by a |l egal representative
of his own choice. |In the case of Paweni v. Mnister of State Security

1984 (1) ZLR 236 the Suprene Court reaffirmed the right of a detainee to

i nstruct and consult his | egal adviser privately.

128. The trial shall not take place in his absence unless he so conducts
himsel f as to render the continuance of the proceedings in his presence

i npracticable and the court has ordered himto be renoved and the trial to
proceed in his absence.

129. Under common |aw the audi alteram parte rule (which means both sides
have to be heard before a decision is nade) also applies where an individual's
rights may be affected. This rule is of general application and nust be
adhered to unless clearly excluded by statute.
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130. Further, in practice, legal representation in crimnal proceedings is
afforded to indigent persons through the provisions of the Legal Assistance
and Representation Act [Chapter 9:13]. It is the duty of either a nagistrate
or judge to issue an unrepresented party to a crimnal case with a certificate
authorizing that such party be offered | egal representation by the State. 1In
murder cases it is nmandatory that the accused be represented. |[If the accused
cannot afford legal representation, he is afforded representation pro deo.
This right is guaranteed under section 19 (d) of the Constitution and provided
for in the H gh Court Rules, 1971 (SI 1047 of 1971).

Publ i c hearings

131. Al court proceedings are generally open to the public (see section 194
of the Crimnal Procedure and Evidence Act). Exceptions include juvenile
hearings in Juvenile Court proceedings or any other court where a juvenile is
the accused or is a witness and the court directs that in the interest of
justice the proceedings be held in canera.

132. High Court and Suprene Court decisions are published in |aw reports and
circulated. The press is allowed to publish articles in respect of
proceedi ngs in an open court. However, by virtue of sections 195 and 197 of
the Crim nal Procedure and Evidence Act, publication by radio, television or
any docunent of the identity of a juvenile accused or witness is prohibited
unl ess the publication is ordered by the court where it is just and equitable
in the public interest. Section 196 prohibits the publication of the identity
of witnesses where the accused is charged with acts of a sexual nature.

Presunption of innocence

133. Section 18 (3) (b) of the Constitution provides for the presunption that
an accused person is innocent until proven guilty as a fundanental principle
of Zi mbabwean | aw. The burden or onus of proof rests on the State to prove
the guilt of the accused person. The prosecution nmust in all crimna
proceedi ngs prove its case beyond reasonabl e doubt.

Pronpt information of the nature of charges in a | anguage he under st ands

134. The right is guaranteed under section 18 of the Constitution. English
is the standard | anguage used in all court proceedings and court docunents.
Interpreters are also available in court where it is necessary that

comuni cation be in the vernacul ar | anguages such as Shona and Ndebele. The
court will on request for the benefit of an accused or a w tness grant

perm ssion for specialist linguists to attend. The court may request the
State to arrange for such service. The right applies to aliens as well as to
nati onal s.

Securing attendance of wi tnesses

135. The Constitution in section 18 (3) (e) accords the accused or his |lega
representative the right to cross-exanmine a witness called by the State. An
accused or his legal practitioner, however, has to secure the attendance of
and carry out the exami nation of witnesses to testify on his behalf. Defence



CCPR/ C/ 74/ Add. 3
page 28

Wi t nesses, |ike prosecution w tnesses, are issued with subpoenas to attend
court. Failure to attend court after having been duly subpoenaed may result
in a warrant of arrest issued by the court against the defaulter

Accused' s testinony

136. The Constitution and the Crim nal Procedure and Evi dence Act provide
that an accused person is conpetent but not conpellable to testify in his
trial. He may elect to give sworn or unsworn testinony. Confessions that are
obt ai ned t hrough undue i nfluence, force or duress are inadm ssible.

Procedures for juveniles

137. When a juvenile is arrested, a parent or guardian shall be advised of
the arrest and shall attend at the station of arrest. Any questioning of
juvenil es and any subnission of statements is done in the presence of the
parent or guardi an

138. The Criminal Procedure and Evidence Act provides for special provisions
relating to the punishnment of juveniles. Any person below 18 years may be
referred to a Juvenile Court and dealt with under the Children Protection and
Adoption Act instead of being fined or given a custodial sentence. The
Juvenile Court may nmake an order to place the juvenile in a reformschool or a
training institute established in terns of the Act.

Appea

139. The right of appeal and to have conviction and sentence reviewed is
provided for in the Magistrate Court Act, the High Court Act and the Suprene
Court Act.

Autrefois acquit and autrefois convict

140. The pleas of Autrefois acquit and autrefois convict exist in Zinbabwe
and are guaranteed in section 18 (6) of the Constitution. (See also Mauzi v.
Attorney-CGeneral 1992 (1) ZLR 260 (S).)

Article 15

Retroactive application of crimnal |aws

141. In Zinbabwe a person cannot be tried for a crimnal offence if it did
not constitute an offence at the time it was committed, nor can a heavier
penalty be inmposed than the one existing at the tine of the offence. The
Constitution in section 18 (5) provides:

“No person shall be held to be guilty of a crimnal offence on account
of any act or omission that did not, at the tinme it took place,
constitute such an offence, and no penalty shall be inposed for any
crimnal offence that is nore severe in degree or description than the
maxi mum penal ty that m ght have been inposed for that offence at the
time when it was conmtted.”
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142. The courts, in interpreting this constitutional provision in

S. v. Kalize S$S-190-90, held that section 18 (5) of the Constitution prohibits
the passing of laws after an offence has been committed which increase with
retroactive effect the penalty that may be inposed for that offence.

143. Section 51 (5) of the Constitution provides that an Act of Parlianent
shall cone into operation on the day of its publication in the Gazette or on a
day specified in an Act. This is a restatenment of the conmmon |law rule on
statutory interpretation that retroactivity is not generally permssible
except where permtted expressly or by necessary inplication (see

Agere v. Nyambuya 1985 (2) ZLR 336 (SQO)).

Article 16
144. Zi nmbabwe | aw recogni zes all individuals as persons.
Article 17

The right to privacy

145. Section 17 of the Constitution offers everyone protection for the
privacy of his hone and fromarbitrary search of the person or property or the
entry by others into his prem ses. Exceptions are allowed where it is done
under a | aw maki ng provision for such derogation in the interests of defence,
public safety, public order or nmorality. It is also necessary for the
enforcenent of the law in circunstances where there are reasonable reasons for
bel i eving such search or entry is necessary for the prevention, investigation
or detention of a crimnal offence or for seizure of any property which is the
subject of a crinmnal offence. Part VI of the Crimnal Procedure and Evi dence
Act al so provides for powers of arrest, search and seizure, fingerprinting and
identification parades. The Defence Act [Chapter 11:02] also outlines the
powers of arrest and search of nenbers of the force or his premses. The
searching officer has, however, to obtain authority froma prescribed officer
An oath nust be sworn that there are reasonable grounds for suspecting that
there is upon the nenber or upon his prem ses stolen property or something

whi ch may be used as evidence of the conm ssion of an offence.

Moni toring of communi cati ons

146. The Postal and Tel ecommuni cati on Services Act [Chapter 12:02],

section 73, gives the President power to direct the Postmaster-General to

i ntercept any postal articles or telegrans and deliver these to a specified
State enployee in the interest of public security or the maintenance of |aw
and order. The President nay also direct the suspension of telecomrunication
services in respect of a person named in the directive. Section 72 of the Act
provi des for the detention of postal articles or telegrans by an

of ficer-in-charge, on his own initiation, on request by a comm ssioner or
police officer, where crimnal activity is suspected. The postal articles or
tel egram may be surrendered to the police. The Attorney-General should al so
be informed of the surrender
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147. Unl awful tapping of tel ephones is a punishable offence in terns of
section 58 of the Act. A sentence of up to seven years may be inposed on an
of f ender.

148. The Prison Regul ations, 1956 provide the Conmmi ssioner of Prisons with
powers to restrict and supervise letters to and fromand visits to prisoners.
Oficers in charge of prisons have the power to censor letters to and from
prisoners.

Monitoring of economi c crine

149. The Serious O fences (Confiscation of Profits) Act [Chapter 9:17] has
given police officers w der powers of search and sei zure including the grant
of search warrants by tel ephone. 1In ternms of section 57 a police officer may
apply to a judge for a nonitoring order directing financial institutions to
give information to the Conmi ssioner of Police on financial transactions
conducted t hrough an account with that financial institution by a particular
per son.

Article 18

Freedom of thought, conscience and religion

150. These rights are guaranteed under the Constitution in sections 11, 19
and 21. According to section 19 of the Constitution, except with his own
consent or by way of parental discipline, no person shall be hindered in the
enjoyment of his freedom of conscience, freedom of thought and of religion
freedomto change his religion or belief and freedom whether alone or in
comunity with others and whether in public or private, to nmanifest and
propagate his religion or belief through worship, teaching, practice and
observance. However, nothing contained in or done under the authority of any
| aw shall be held to be in contravention of a person's right to freedom of
conscience to the extent that the Iaw in question nmakes provision in the
interests of defence, public safety, public order, public norality or public
heal t h.

151. In the education systemthe |earners' right to freedom of thought,
religion and consci ence has been nade an integral part of the pedagogica
process. Since independence, Zinbabwe's curriculum and pedagogi cal practices
have prompted the adoption of denobcratic pedagogi cal practices where children
are encouraged to think, question, hypothesize, experinment and anal yse freely.
The M nistry of Education believes that creativity, innovativeness and
probl em solving abilities can only be devel oped and enhanced by pronoting the
freedom of thought and expression

Freedom of religion

152. The devel opnent of education in Zinbabwe was spearheaded by m ssionaries
at colonization. Thereafter, the different religious groups played an
increasing role in education both through the provision of schools and through
the pronmotion of political, social, cultural and civil awareness anong

| earners. Today various churches still run their own schools and sone

uni versities.
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153. Every child is also free to attend any school of his/her choice. As
such, parents and their children have the freedomto manifest their religion
and beliefs by choosing a school which pronptes those religious ethics which
are consistent with their persuasion. However, children of one religion have
the right of access to a school whose religion nmay be different fromtheirs,
and they will not be required to relinquish their religion as a condition for
acceptance or continued attendance. Therefore, a religious group has the
right, in line with existing regulations, to establish a school which pronotes
its own set of values.

154. The Mnistry of Education has included Religious and Mral Education as
a subject in the school curriculumright fromthe begi nning of primary
education. The Mnistry's syllabus requires that this subject be truly
Rel i gi ous and Moral Education rather than religious and noral instruction or

i ndoctrination, at least in the classroomsituation. The drawi ng up of new
Rel i gi ous and Moral Education syllabuses and sensitization and orientation of
teachers to the inportance of playing an open and neutral role with respect to
religion is evidence of the Mnistry's cormtnent to the protection of

i ndi vi dual freedom of thought, religion and conscience. The peacefu

coexi stence of religions is therefore pronoted through education

155. In Zinbabwe there are a fewreligious nmnorities, however, whose beliefs
and practices may interfere with other fundamental human rights. The

M nistry, therefore, discourages such practices, e.g. when parents deny their
children access to education, health services, etc. on grounds of religion

It exercises caution, however, when doing this to ensure that there is no
conflict between the right to one's religion and the individual's right of
access to certain basic services

156. Freedomof religion is also guaranteed under the prison system

O fenders are allowed to pursue their individual religious beliefs. Under the
Prisons Act ministers of religion and other accredited representatives of
religious bodies are allowed to visit prisons, to hold religious services and
give religious instruction

Article 19

Freedom of expression

157. The right to freedom of expression, which extends to the freedomto hold
opinions and to receive and inpart ideas and information w thout interference,
i s guaranteed under the Declaration of Rights under the Constitution. It is
guaranteed in sections 11 and 20. It is, however, not an absolute and
unlimted right. The right may be limted in the sense that restrictions may
be inmposed in the interest of protection of defence, public safety, public
order, public nmorality or public health, etc. There are also restrictions
aimed at protecting the reputations and private lives of persons. Any
restrictions inposed, however, nust not exceed those which are reasonably
justifiable in a denocratic society.

158. Under the Privileges, Imunities and Powers of Parlianment Act
[Chapter 10] it constitutes contenpt of Parlianent to publish a defamatory
statement reflecting on the proceedings or character of Parlianment or a
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Committee of Parliament or to publish a defamatory statenment concerning a
menber of Parliament in respect of his conduct in Parliament or in a Conmittee
of Parlianent.

159. The Law and Order Maintenance Act [Chapter 11:07] prohibits the
publication of subversive statements. Section 44 of the Act sets out
statements which are deened subversive such as statenents that:

(a) bring the President into contenpt;

(b) Incite hostility towards any section of the community of a
particul ar race, religion or colour

(c) Incite people to oppose |awful acts of government officials in the
mai nt enance of public order or safety.

Freedom of expression vis-a-vis the nedia

160. Freedom of speech and of the press exist in Zinbabwe. Section 20 of the
Constitution fornms the basis upon which freedom of the press has been
protected in the Constitution. Freedomof the press, |like any other freedom
under section 20, is circunscribed by the [ aw of defamati on and contenpt of
court.

161. This constitutional right enables any organization to establish papers
wi t hout |egislative requirenents; thus, there is no institutional framework
which could be identified as a stunbling block to press freedom During the
pre-i ndependence era, and as far back as 1965, freedom of the press was
curtailed by legislation. Under the Energency Powers (Censorship) Oder 1965
(FGN 737K of 1965) all publications of whatever nature could only be published
with the approval of a censor officer fromthe Mnistry of Information. The
Emer gency Powers (Di ssem nation of Information) Regul ations, 1965

(FGN 737J/1965), enpowered the Mnister of Information to issue orders

aut horizi ng designated officers to take over, control and direct any printing
or publishing firm During the Rhodesian regine publications which were
critical of the Governnment, e.g. The African Daily News, Mto in 1974, Unbowo
in 1976 and The Zi nbabwe Tines in 1978, were banned. Since independence

Zi mbabwe has successfully decol oni zed and denocratized the informtion
process, thus creating the present freedons of the press and of expression
However, there have been suggestions fromthe nass nedia that the right to
freedom of the press should be entrenched in the Constitution. The suggestion
is still under consideration

162. People's participation either as individuals or through their various
organi zations, such as trade unions, political parties, youth novenents,
wonen's guilds, commercial bodies and religious organizations, facilitates the
establ i shnent of an open and denocratic society. These organizations or

associ ations are therefore a forumfor people to express their views.

However, persons who intend to hold public political neetings nust apply for
and obtain perm ssion frompolice authorities or the Mnistry of Home Affairs.
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Br oadcasti ng

163. The Zi mbabwe Broadcasting Corporation (ZBC) has an exclusive right to
broadcast. The ZBC is a parastatal run by a Board of Governors under the
auspices of the Mnister for Information, Posts and Tel ecommuni cations. There
are four national broadcasting stations on radio catering for the various
sectors of society. One of the stations is broadcast in nost of the
vernacul ar | anguages. One is devoted to educational programmes. The ZBC al so
runs two tel evision stations.

164. Debate is currently taking place on the possibility of introducing
private broadcasting stations.

Tel ecommuni cati ons

165. The Posts and Tel econmuni cation Services Act [Chapter 12:02), under
section 26, also grants exclusive nmonopoly to the State to operate

tel econmuni cation service. 1In a recent case, however, this nonopoly has been
chall enged. In the matter of Retrofit (Pvt) Ltd. v. The Posts and

Tel ecommuni cati ons Corporation and the Attorney-General of Zi nbabwe
(intervenor) SC 136/95 the applicant, a conpany carrying out an electrica
engi neering business in Harare, had sought a licence to provide the public
with a nobile cellular radio tel econmuni cati on service. Respondent is a
statutory body which operates tel ecommunication services throughout the
country and internationally. The Corporation refused, claimng a nonopoly on
the service based on section 26 of the Act. Applicant brought an action in
terms of section 24 of the Constitution that the nonopoly held by the
Corporation in the operation of the public tel ecommunication services and its
inability under the law to |licence anbunted to a contravention of

section 20 (1) of the Constitution as it curtailed the freedom of expression
The court held that section 26 (1) of the Act, insofar as it grants PTC a
nonopoly in naintaining public tel econmunications, was indeed inconsistent
with section 20 (1) of the Constitution.

Copyri ght

166. Copyright is protected under the Copyright Act [Chapter 26:01].
Zi mbabwe is a signatory to the Berne and Universal Copyright Conventions.

Censorship

167. The Governnment always ensures that societal norals are safeguarded; al
literature thus has to be reviewed before publication. Part Il of the
Censorship and Entertai nnent Control Act [Chapter 10:04] provides for the
appoi ntnent of a Censorship Board and its functions. The Board is appointed
by the Mnister of Hone Affairs. It is currently conposed of two comm ttees
each of which has nine nenbers. The first is tasked with handling Film
Viewi ng whilst the second is the Publications Conmttee. Each comm ttee has
representatives fromthe private sector and from governnment Mnistries such as
Educati on, Foreign Affairs, Information, Home Affairs (Police) and Finance
(Customs and Excise). The Board exam nes articles or public entertainment
acts and approves them before they are brought to public attention

C nematograph filnms, film advertisenents, publications, pictures, statues and
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records which are indecent or obscene or offensive to public norals are
prohi bi ted under the Act and the Board may seize such items and di spose of
them The Board under the Act al so has been granted authority to issue
licences to video clubs which may be cancelled if holders contravene the Act.

168. Any person who is aggrieved by a decision of the Board may appea

agai nst that decision to an Appeal Board which is appointed by the Mnister
The decision of the Board is not suspended by such appeal. |[If any question of
| aw arises fromthe decision of the Appeal Board a person can bring an action
in the High Court. The Mnister may al so alter decision of the Board and
Appeal Board if the decision is not in the public interest. The Mnister's
decision is not reversible.

169. Under the Act police officers, probation officers, custonms officers and
postal teleconmunications officers have the power to search any prem ses and
sei ze publications, pictures, records, etc. for exam nation by the Board or
for the purposes of any crimnal proceedings.

Civil servants

170. Under the Oficial Secrets Act [Chapter 11:09], all civil servants are
required to keep confidential information relating to their work, duties and
responsibilities. Public coment is also restricted under certain conditions.

Parlianmentary privilege

171. Section 49 of the Constitution provides for the enactnment of an Act to
regul ate the powers, privileges and imunities of Parliament. The Privileges,
I Mmunities and Powers of Parlianent Act [Chapter 2:08] provides for
Parliament's freedom of speech. Section 5 of the Act guarantees freedom of
speech and debate or proceedings in or before Parlianment and any parlianmentary
commttee. Such freedom shall not be inpeached in any court or place outside
the Parlianent.

The | aw of defamati on

172. The |l aw of defamati on seeks to balance two conpeting interests. On the
one hand it recogni zes the right of the individual to be afforded protection
against harmto the reputation. On the other hand, it also recogni zes the
right to free speech and to proper access to infornmation.

173. A defamatory statement is defined under |aw as that statenment which is
publ i shed and which injures the person to whomit refers by lowering himin

the estimtion of reasonable ordinary persons. A defendant can only escape

liability if he can successfully raise such defences as justification, fair

conment or privilege.

174. The courts will award damages where defanati on has been proved. Sone of
the factors the court will take into account in assessing the |evel of
conpensation are the character and status of the plaintiff, the nature of the
words used and the intended effect thereof, the extent of the publication and
whet her or not the defendant subsequently made attenpts to rectify the
situation by way of a retraction or apol ogy.
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Article 20

175. The Law and Order Maintenance Act [Chapter 11:07] has a provision
prohi biting any propaganda for war. It also regulates politica
denonstrations, the procedure for carrying out sane and perm Ssion granting
authority.

176. Section 44 (1) (e) of the Law and Order Maintenance Act prohibits any
advocacy of national, racial or religious hatred that constitutes incitenent
to discrimnation, hostility or violence.

Article 21

177. Sections 11 (b) and 21 of the Constitution provide for the right to
assenble freely with others subject to limtations which are designed to
ensure that the exercise of the said right does not prejudice the rights and
freedons of others or public interest. Enployees are further afforded the
right to assenble freely at workplaces by virtue of Parts VI and VII of the
Labour Rel ations Act [Chapter 28:01]. W rkers are pernmitted by the law to
assenble into either workers conmittees or trade unions in which they air
their grievances. However, such assenblies are undertaken within the purview
of the | aw.

178. It nust be noted that although public gatherings and processions are
constitutionally permtted, sections 6 and 8 of the Law and Order Mintenance
Act requires that a permt nust be obtained fromthe regulating authority
before a public gathering or procession is undertaken. The constitutionality
of section 6 of the Law and Order Act has been chall enged in the Supreme Court
in the case of In re Davison Miunhuneso and other others 1994 (1) ZLR 49. In
this case six nenbers of the Zi nbabwe Congress of Trade Unions had applied,
pursuant to section 6 of the Law and Order Maintenance Act, for permi ssion to
stage a peaceful public procession. The application was turned down by the
regul ating authority with no reasons offered. The Union proceeded with the
denonstration. The applicants argued that section 6 was ultra vires

sections 20 and 21 of the Constitution in that the discretionary power of the
regul ation authority is uncontrolled. They further argued that the effect of
the provision has to deny basic rights unless it could be proved that the
procession would | ead to a breach of the public peace and that it was not
reasonably justifiable in a denocratic society.

179. The Court ruled that though the power to prohibit or control a public
processi on was necessary in the interest of public safety or public order, the
[imtations provided in the Law and Order Mintenance Act were not reasonably
justifiable in a denpcratic society. The Governnent of Zi nmbabwe has realized
the need to repeal the Law and Order Mintenance Act so as to make it conform
with the Constitution. The relevant mnistries are currently working on a
bill which will repeal and replace the existing Act.

Article 22
180. Section 21 of the Constitution guarantees a person's right to assenble

freely and associate with other persons and to formor belong to politica
parties or trade unions, or other associations to protect his interests.
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Trade uni on nmenbership

181. Section 27 (1) of the Labour Relations Act provides that “subject to the
provi sions of this Act, any group of enployees may forma trade union”.

182. In Zi nbabwe trade unions are allowed to function freely provided that
they do so in terns of the provisions of the Labour Relations Act. There
are 101 registered trade unions in Zi nbabwe. The menbership is about 200, 000.

183. Since 1990, the CGovernnent has stopped giving directives to undertakings
and now allows free collective bargaining.

Fornmal conditions

184. In terns of section 28 of the Labour Relations Act a trade uni on nust,
within six nonths of its formation, adopt a witten constitution providing
for:

(a) The qualifications for nenbership, including nenbership fees if
any;

(b) The right of any person to nenbership if he is prepared to abide by
the rules and conditions of the menbership;

(c) The nunber of officials and office bearers, their powers and
functions and their appointnents of election

(d) The hol di ng of annual general neetings;

(e) The calling and conduct of neetings of nenbers or representatives
of menbers of the trade union

(f) The prohibition of discrimnmnation against any nenber or class of
menber on grounds of race, tribe, place of origin, political opinion, colour
creed or sex;

(g) The anendnent of the constitution

(h) The winding up of the trade union; failure to so provide in the
constitution shall constitute an unfair |abour practice by the trade union
concer ned.

185. There are no restrictions placed upon the exercise of the right to join
and formtrade unions by workers - except that each worker nust accept the
rul es of the union that he/she wants to join.

186. Workers are allowed to strike as a matter of legal right, but they nust
foll ow the procedures laid down, e.g. the workers nust give 14 days' notice to
the empl oyer, explaining in detail the reasons for the strike.

187. Under section 23 of the Labour Relations Act managerial enployees can
formtheir own managerial workers' conmittees as well as managerial enployees
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associ ations (trade unions). The provisions prohibit the appoi ntnent or
el ection of managerial enployees in associations other than manageria
enpl oyees' associ ati ons.

188. The Government allows trade unions to federate and join internationa
trade uni on organi zations. The local unions apply to the Mnistry of Labour
(I'LO Desk) and their applications are processed by the |1LO Desk which advises
the M nister.

189. The Zi mbabwe Governnent is seriously considering ratifying the ILO
Freedom of Association and Protection of the Right to Organize Convention
(No. 87) and Right to Organize and Col | ective Bargai ni ng Convention (No. 98).

190. In addition trade unions and individuals are free to join any politica
parties of their own choosing and there are several political parties which
operate freely.

191. The police, nenbers of the armed forces and civil servants are not
provi ded for in the Labour Relations Act.

Public Service Act [Chapter 16:04]

192. Section 24 of the Act recognizes associ ations or organizations
representing any or all public enployees. Section 73 of the Constitution
provi des for the establishnment of the Public Service Comr ssion whose
function, anmong others, is to set the terns and conditions of service of
enpl oyees. The Commi ssion is supposed to consult with enpl oyees or their
organi zations in setting the terns and conditions.

193. The Mnister of Public Service is enpowered by section 24 (1) to declare
any association or organi zation a recogni zed associ ati on or organi zation
representing public enployees. It is further enpowered to wi thdraw or revoke
the recognition. The Act does not provide for the circunstances under which
the Mnister may refuse to recogni ze an association or organi zati on or revoke
the recognition. The Mnister's powers anopunt to interference in the
establ i shnent and adm ni stration of enployees' organizations. This also
entails interference with the enpl oyees' freedom of association

194. The enployees' rights are further curtailed under the Public Service
(Mai nt enance of Service) Regul ations, 1990 (SI 258 of 1990). Under the
regul ati ons, work stoppage is prohibited. The Public Service Comm ssion is
enpowered to summarily dism ss nenbers of the public service involved in work
st oppage.

The Prison Act [Chapter 7:11], The Defence Act [Chapter 11:01],
The Police Act [Chapter 11:10]

195. None of the three Acts, unlike the Public Service Act, provide for the
recogni ti on of enpl oyees' organizations or associations.
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Article 23

196. The Governnent of Zi nbabwe recognizes the existence of the famly as a
natural and social unit. Protection is offered to the famly through various
| egi sl ati ons and governnent departnents |like the Mnistry of Health and Child
Welfare, the Mnistry of National Affairs and Enpl oynent Creation and the

M nistry of Public Service, Labour and Social Wl fare.

197. There is no social security schene in Zinbabwe at the noment. However,
pl ans are at an advanced stage to put one in place. A parastatal, the
Nat i onal Social Security Fund (NASSA), has been set up under the Nationa
Social Security Act [Chapter 17:04]. NASSA has been tasked wi th working out
the nodalities of a conprehensive social security schene.

198. The State takes care of the health of the fanmly by the provision of
health facilities to the public in general. Fanilies who cannot afford
hospital fees are exenpted from payi ng such fees or are assisted by the
Department of Social Welfare. The family unit is also protected by the
provi sion of prenatal care, maternity care and post-natal care through the
mat ernal and child health services provided by the Government.

199. The Governnent has provided information on the physical and nenta
heal th of the population in several publications to the United Nations through
UNI CEF and the Wbrld Health Organi zation, for exanple:

(a) Children and Wonen in Zi nbabwe - A Situation Analysis Update,
July 1985-July 1990. UNI CEF and the Republic of Zi nbabwe;

(b) Zi mbabwe National Progranme of Action for Children - Qur Second
Decade of Devel opnent. Harare, 1992

(c) Children and Wonen in Zi nbabwe - A Situation Analysis.

200. The Governnment has a national health policy outlined in the Mnistry of
Heal th 1994 publication, Planning for Equity in Health - A Sectoral Review and

Policy Statenent. The policy is inline with the Wrld Health Organization's
goal of “Health for Al by the Year 2000” and the publication outlines how
this goal is to be achieved.

201. The Primary Heal th Care Approach has been adopted as part of the health
policy of Zi nbabwe. The approach coincided with the country's desire for
social justice through the redressing of the inequalities inherited fromthe
colonial past. The follow ng neasures have been taken to inplenent Primary
Heal th Care, thereby reducing sonme of the gross disparities between
particularly the rural and urban popul ations of the country:

(a) Accessibility of health services. An extensive construction and
upgradi ng of rural health facilities has been undertaken to ensure that the
sick do not have to wal k for distances over 8 kilonmetres to reach a health
facility. 1In addition to all the other health facility-provision endeavours,
t he Government, through phases | and Il of the Fam |y Health Projects, is
undertaki ng the construction and upgradi ng of 240 district hospitals and
133 clinics;
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(b) Affordability of health services. Free nedical care was
establ i shed for those earning Z$ 150 per nonth at independence and the
threshold was raised to Z$ 400 per nonth in 1992. It has been realized that
the threshold is no longer realistic. Consequently, with effect from
March 1995, rural clinics and health centres no | onger charged for any
services regardless of the status of the patient. An essential drugs |ist was
adopted to ensure that the cost of the drugs to the country was affordable
while at the sanme tinme neeting the population's need for essential drugs;

(c) Maternal and child care. The Mnistry is doing away with the
mai nly curative health services established by the col onial admnistration
whi ch served the interests of the mnority, nmostly urban, section of the
society and ignored the nmgjority rural popul ation who suffer and die from
di seases of poverty. The wonen of child-bearing age and children under the
age of 5 were seen to shoul der the heaviest burden of ill health in the
country, leading to the establishnment of the Maternal and Child Health and
Fam |y Pl anning Departnent in the Mnistry of Health. The Departnent's task
is to ensure that famly planning, antenatal and post-natal care,

i muni zation, proper nutrition, rehabilitation, child care and hygi ene are
available to all the mothers and children in the country through health
educati on;

(d) Water and sanitation progranme. The water and sanitation progranme
has reached 78 per cent coverage for water and the provision of Blair
ventilated latrines for the rural areas increased fromO to 24 per cent
coverage by 1991;

(e) Disease control. The Departnent of Epidem ol ogy and Di sease
Control has the task of ensuring the control of epidem c diseases like
mal ari a, schistosom asis, |eprosy, rabies, tuberculosis and the plague.

202. The econom ¢ structural adjustnent programre has adversely affected the
poor by eroding the gains in social services, particularly education for their
children and health care, as a result of cuts in public expenditure and
retrenchment of nostly the unskilled and sem -skilled workers. Government
subsi di es on essential food commpdities have been removed. In addition to the
adverse effects of structural adjustnment, the poor were nost seriously
affected by the severe drought experienced by the country during the 1991/92
season.

203. The popul ation of the renote rural areas was the hardest hit by the
political instability of the neighbouring countries, in particular Mzanbique,
as they were caught in the crossfire between arnmed bandits and by the outbreak
of such di seases as cholera in these border areas.

204. Assistance to families in need is rendered through the Departnent of
Soci al Welfare which spearheads events and programres geared to pronoting
awar eness of famly circunstances. The Department of Social Welfare provides
assi stance where there is a breakdown of the fam |y system by appropriate
assi stance through the nmeasures descri bed bel ow

205. The Social Welfare Assistance Act [Chapter 17:06] provides for
assistance to destitute children and dependants of destitutes in the form of
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financial aid, rehabilitation, institutional nursing, boarding or foster homne
care, counselling, vocational training, pauper burials, food and cl othing.

Assi stance is also granted to physically handi capped persons. Drought relief
handouts are also issued to needy fam lies when there is drought in the
country or in a particular area. Once again the Departnent of Social Welfare,
in conjunction with NGOs, assists in distributing such handouts. Fanilies are
al so assisted through the food-for-work programme which is nonitored by the
Rural District Councils. To cushion the harsh effects of price increases due
to the reform progranme, a food subsidy for both rural and urban di sadvant aged
famlies has been put in place.

206. In the rural areas an agreenent was reached between CGovernnment and the
Grain Marketing Board to transport nmize grain to Approved Sellers who woul d
in turn charge prices affordable to the rural people. The Gain Mrketing
Board's transport costs are net fromthe Social D nension Fund.

207. Recently, Governnment introduced a Grain Loan Scheme whereby those in
need of grain in any year get the grain from Governnment and pay it back when
their situation has inproved. Governnment also provides the rural people with
seed and fertilizers. The District Devel opnent Fund adm ni stered by the

M nistry of Local CGovernnent, Rural and Urban Devel oprment provides tractors to
the rural folk for tilling land for a fee or for free depending on the status
of the persons concerned. Unfortunately, the demand for free tillage is so
high that the service is proving to be inadequate. Governnment is, however,
consi dering the purchase of 700 nore tractors so as to neet the demand.

208. The Social Dimensions Fund (SDF) is a fund which has been set aside by
Governnment to cushion the effects of the econom c reform programe. The SDF
is adm nistered by the Mnistry of Public Service, Labour and Social Welfare.
The programre conponents of SDF consist of:

(a) Education assistance catering for the paynent of school fees for
famlies earning |l ess than $400 per nonth and who cannot afford the said fees;

(b) Health assistance, with the same conditions as above;

(c) Food security, involving disbursenent of cash to the urban poor who
can no longer afford to pay the escalating food prices.

209. Although the above provision to provide school fees is in place, it
takes a long tinme for school fees to be processed. Though the process of
application fornms is decentralized to the provinces, paynment continues to be
centralized and this has resulted in late paynments and at times denial of
services. Additionally, both the SDF Coordination Unit and the Departnent of
Soci al Wel fare appear to be bureaucratic in the processing of applicants. The
former processes cheques at Head O fice whereas the latter screens the
applicants through home visits conducted by social welfare officers. The
other problemis the sheer ignorance of the public. There are nany poor
peopl e who are not aware of the existence of the SDF not only for school fees
but in the area of health and food as well. To circunvent the probl em of

i gnorance, the Coordinating Unit issues panphlets with information on SDF
School headnasters are al so encouraged to assist in the awareness canpai gn
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210. The Poverty Alleviation Action Plan was established in 1994. Governnent
intends to establish a fund from public expenditure, non-governnenta

organi zati ons and donor agencies to cater for the needs of the grow ng poor
popul ation. The progranme is geared to dealing with structural poverty. It
is believed that npst problens faced by Zi nbabwe are caused by structura
poverty. The programe is |ooking at the root causes of structural poverty so
as to attack poverty. By the end of 1995, the first phase was close to being
adequately funded.

211. Families are recognized through three types of narriage:

(a) Registered customary nmarriage. This marriage is between Africans
and is solemized in terms of the Customary Marriages Act [Chapter 5:07]. The
marriage is potentially pol yganous;

(b) Civil marriage. The marriage is solemized in terns of the
Marriage Act [Chapter 5:11] and it is a nopnoganous type of marriage;

(c) Unregistered customary |law union. This is a marriage generally
entered into between African parties. The marriage is recognized in limted
cases such as nmmintenance of the child and inheritance.

212. The voluntary consent of the parties to a marriage is essential for a
marri age to be valid under general law. Prior to independence a wonman woul d
not marry under any of the three marriages w thout the consent of her father
A marriage officer was required to be furnished with “an enabling certificate”
before he could marry a worman under the Customary Marriages Act. The
certificate showed that the wonen's father had consented to the marriage and
that | obola had either been negotiated or settled. The pledging of girls to
appease dead nmen's spirits and for other reasons was also quite rife at this
time. Wth the advent of independence and subsequent enactnment of the Lega
Age of Majority Act in 1982 (now section 15 of the General Law Anendnent Act

[ Chapter 9:05]), wonen over 18 can now enter into any type of marriage w thout
the consent of their parents. |In practice, however, wonen feel they stil
require parental consent if a marriage is to be bl essed.

213. It is an offence under section 15 of the Customary Marriages Act to
force, intimdate or conpel an African wonan to enter into a marriage agai nst
her will.

214. The Matrinoni al Causes Act [Chapter 5:13] regulates the rights and
responsibilities of spouses in marriage and upon divorce. Under the

Guardi anship of Mnors Act [Chapter 5:09], guardianship is granted to the
father unless the child is illegitimate, in which case guardi anship is granted
to the nother. Maintenance under the Miintenance Act is payable by both
parents in support of the dependent child but the court nay order either
spouse upon divorce to pay maintenance to the spouse hol di ng custody of the
child. Upon divorce, the court nay only grant a decree nisi of dissolution on
satisfaction that any children's interests are well catered for. 1In the

di stribution of assets the courts will take into account the circunstances of
both spouses, including the wife's contribution to famly finance and caring
for the famly
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215. The Maintenance Orders (Facilities for Enforcement) Act [Chapter 5:10]
provi des for regulations to be nmade for the paynment of maintenance by a person
living abroad but who has financial responsibility for a child in Z nbabwe.
Sone parents are, however, not aware of this extraterritorial facility.
Therefore, there is need for awareness-creation anong communities of the

exi stence of the |egislation.

Article 24

216. The Constitution in section 23 nmakes it unlawful to discrimnate on the
grounds of race, colour, |anguage, religion and political difference and nakes
unl awful and void any |aw, agreenment or practice that discrimnates on these
grounds. This applies to children as well as adults.

217. The CGovernnent of Zinbabwe is also doing a lot to i nprove and protect
the rights of children. Zinbabwe ratified the Convention on the Rights of the
Child on 11 Novenber 1990 and the African Charter on the Rights and Wl fare of
the Child on 22 March 1995. CGovernnent has subnitted its first report on the
Convention. There is already legislation in place to protect children in

vari ous ways.

218. Cenerally every citizen is afforded the right to life. This right is
provided for in section 12 of the Constitution. Specifically, children are
further entitled to the right to life and are protected by the Conceal nent of
Birth Act [Chapter 9:04] and the Infanticide Act [Chapter 9:12] which
respectively nake it an offence to conceal the birth of a child or to kill an
i nfant.

219. Parents are obliged to maintain their children during marriage and after
the dissolution of a marriage. |In divorce proceedings, courts have power to
wi t hhol d the dissolution of marriage until satisfied that the interests of
children are well provided for. Under the Mintenance Act [Chapter 5:09] the
court has power to order either of the spouses to pay mmintenance to the
spouse hol ding custody of the child. The State, therefore, through the
judiciary, recognizes the rights and interests of mnor children as paranount.

220. Children are also afforded the right to the highest standards of health
and nedi cal care attainable, as fully explained under article 23 above. The
Public Health Act [Chapter 5:09] provides for the control of comrunicable

di seases and the provision of infectious diseases notification and services.

| mruni zation is provided in both urban and rural clinics free of charge.
Counselling is also offered to nothers on howto | ook after the health of
their children. The Public Health Act is being revised with the intention of
reflecting the Primary Health Care approach

221. Governnment ensures that children are well |ooked after by their parents.
The Children's Protection and Adoption Act [Chapter 5:06] makes it an offence
puni shabl e by |law for parents to ill-treat, neglect or abandon their children

A parent who is found guilty of wilfully neglecting his/her child can be
convicted of a crimnal offence. The Act also protects children from exposure
to indecent and inmoral surroundings.
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222. Children are also protected from abuse, sexually or otherw se. A
special court, the Juvenile Court, is enpowered to inquire into the well-Dbeing
of children who are either abused or neglected. Parents are sunmoned to cone
forward to the court and the court has power to renove children fromtheir
parents and put themin the care of the Departnent of Social Wl fare. The
Department of Social Welfare in turn puts such children in hones or
institutions. Parents of abused children are conpelled by the | aw to assi st
financially (where applicable) in the | ooking after of their children who have
been put in institutions.

223. Governnent al so protects children from sexual exploitation by

prohi biting through |egislation the sol emmization of a marriage by a m nor
Section 22 (1) of the Marriages Act provides the m ninum | egal age of marriage
as 18 years for boys and 16 years for girls. \Were nmnors purport to contract
a marriage, such a marriage will not be valid unless it is done with the
written consent of the Mnister of Justice, Legal and Parlianentary Affairs.
Section 11 of the Customary Marriages Act [Chapter 5:07] prohibits the

pl edging of a girl under 12 years of age and al so of wonen. However, there is
no specific provision which fixes the m ninum age of marriage under custonary
| aw. Consequently, a minor above 12 years of age can contract a valid
marriage with the consent of her parents or |egal guardian. This is one area
whi ch the Government nust address so as to effectively protect children from
abuse. It nust be pointed out that the relevant mnistry is |ooking into the
matter of specifying a nmininmum age for marriage.

224. Under the Labour Rel ations Act [Chapter 28:01], it is presuned that the
m ni mum age for enploynent is 16 years. The presunption is based on the
provi sions of section 11 of the Act. The section provides that if anyone
under the age of 16 years enters into a contract of enployment, even with the
consent of the parent or guardian, the contract is not enforceable except in
the case of apprenticeship. The provision has been recogni zed by Governnent
to be inadequate. Consequently, Governnent has established a Child Labour
Task Force to |look into the issue of child | abour. The Task Force has a w de
menber ship drawn from governnment ministries, enployer and enpl oyee

organi zati ons and NGGCs.

225. The Child Labour Task Force has realized that there are a | ot of

chil dren engaged in paid enploynent but the nature and extent of the children
i nvol ved has not been defined. Fromthe information gathered during the 1992
Popul ati on Census, it was established that Zi nbabwe had a total 1,456, 751
children aged 10-14 years. About 3 per cent of these children were enpl oyed,
of whom 15, 376 were paid enpl oyees, 21,059 unpaid famly workers, 2,121
own-account workers and 4 enployers. Three per cent of the children aged

10- 14 years (44,569 children) also stated that they were |l ooking for work. It
is estimted that there are about 10,000 street children. It nust be noted
that the information provided is based only on children aged 10-14 years.

226. A consultant has been engaged through UNI CEF to study the situation and
extent of the whole area of children in difficult circunstances. The Child
Labour Task Force has now reached the stage of recommending the drafting of

| egi slation which will address the problem of child | abour, anbng ot her

i ssues.
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227. The capacity of the available children's hones is now failing to neet

t he demand. The Government's enphasis is to encourage fostering within the
extended fam |y and proposals to increase the present |level of foster fees
have been made. The probl em of orphans has been aggravated by the AlIDS
epidemic. Government has reacted to the situation by establishing a nationa
commi ttee conposed of governnent officials and NGO representatives. The
commttee, which is chaired by the Departnment of Social Welfare, has been
tasked to cone up with an O phan Care Policy which broadly represents the

i nterests of orphan children, e.g. health, education, legal, social, etc. A
docunent whi ch has been produced by the Conmittee was subnmitted to the
Department of Social Welfare in August 1995 for onward transm ssion to

Cabi net .

228. Disabled children are specifically protected by the provisions of the
Di sabl ed Persons Act [Chapter 17:01] which was passed for the purposes of

| ooki ng after disabled persons and ensuring that they are not discrimnated
agai nst on the grounds of their disability. The interests of disabled
children are al so being addressed under the programme for children in
especially difficult circunstances. It is estimted that there are about

140, 000 di sabl ed children in Zi nbabwe, based on the Governnent Survey on

Di sability of 1982. The National Programre of Children in Zinbabwe intends to
i nprove the identification of disability at district and provincial |evel and
increase facilities for the integration of disabled children into ordinary
school s.

Child welfare and protection

229. The Child Protection and Adoption Act [Chapter 5:06] outlines the need
for protection and care of children. According to the Act it is an offence
for a parent or a guardian to assault, ill-treat, neglect, abandon or expose a
child to any treatnent that will harmthe child' s health or norals. It is

al so an offence for a parent or guardian who can afford to do so to fail to
provi de adequate food, clothing and health care or to | eave an infant
unat t ended under circunstances that could cause the child physical or nenta
stress or harm The Act enpowers the juvenile courts to investigate

al  egations of such abuse and to determ ne what steps can be taken in the best
interests of the child.

230. It is admitted that in Zi nbabwe there are groups of children who do not
enj oy the neasures of protection and assistance offered by the State due to

i gnorance, irresponsibility of parents or guardians, and the failure of
government agents |like social welfare officers to reach the affected children
Children are al so expl oited because of poverty and econom ¢ hardshi ps brought
about by sone negative aspects of economic liberalization. Children are also
di sadvant aged because sone | aws have | oophol es or they are not inplenented.
For instance, although the Liquor Act, 1984 prohibits children fromentering
bars and bottle stores there is no |l aw which prohibits the sale of alcohol to
children from general stores and supernarkets.

Regi stration of births

231. The Births and Deaths Registration Act [Chapter 5:02] provides for
compul sory registration of births and deaths in Zi nbabwe. It makes it a duty
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for the father and nother of a child to register their child within 42 days of
its birth. Only the child s I egal guardian can change the child' s nane.
General ly, children acquire the surname of their father except where the
children are born out of wedlock. |In such situations the child takes the

not her' s nane.

232. Section 13 of the Births and Deaths Act allows for the registration of a
child born outside Zinbabwe if the father or, if the child is illegitimte,
the nother is a citizen of Zinbabwe. Sections 15 and 16 provide for the

regi strati on of abandoned children

Citizenship

233. Chapter Il of the Constitution provides for the right of every person
born in Zi nmbabwe to be a citizen as long as the father is a citizen of

Zi mbabwe and, in the case of aliens, he is not an eneny alien. Children who
are born in Zi nbabwe acquire Zi nbabwean nationality by birth.

234. Children who are born outside Zi nbabwe acquire citizenship if the father
or, in the case of an illegitimate child, the nother is at the tine of birth a
citizen of Zinbabwe. Children who are born to residents of Zi nbabwe becone
citizens by virtue of birth even though the parents may not be citizens
(section 5 of the Constitution). The Citizenship Act specifically provides
for the procedures which need to be followed for registration of citizenship

Article 25

235. A person's freedom of assenbly and associ ati on, freedom of expression
and freedom of nmovement, enshrined in the Constitution of Zi nmbabwe, guarantee
his right to participate freely in the governnent of his country, equal access
to the public service and access to public property.

236. The electoral |aws of Zinbabwe, governed by the Constitution and the
El ectoral Act [Chapter 2:01] 1990, confers the right to vote on citizens of
Zi mbabwe who are above the age of 18. The peoples of Zi nbabwe are therefore
able to choose their political |eaders freely. Through representatives in
Parliament the people of Zi nbabwe can determne their political status and
pursue their econom c and social devel opnment.

Voting rights

237. Voting is by secret ballot and is not conpul sory in Zi nbabwe.

There are, however, qualifying conditions for eligibility to vote in both

t he general and presidential elections. Schedule 3 of the Constitution
outlines these conditions. One nust be a citizen of Zi nbabwe; have
attained 18 years of age; and have been permanently resident in Zi nbabwe as
from 31 Decenber 1985.

Di squalification of voters

238. The foll owing persons are disqualified fromvoting in both general and
presi dential el ections under Schedule 3 nentioned above:
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(a) Persons who are nentally disordered or defective

(b) Per sons who have been declared by the High Court to be incapable
of managing their own affairs, e.g. insolvent persons;

(c) Per sons who have been convicted of an offence, either in or out
of Zi mbabwe, whose m ni mum penalty exceeds six nonths;

(d) Per sons who have been convicted of an offence under the
El ectoral Law and declared disqualified by the High Court for a particular
peri od;

(e) Persons expelled from Parlianent;

(f) Persons under preventive detention for nore than six nmonths (not
applicabl e when there is no state of energency).

Qualifications for Menbers of Parlianent

239. The qualifying conditions are outlined in Schedule 3 and are basically
t hr ee:

(a) To be registered as a voter
(b) To have attained 21 years;

(c) To have resided in Zi nbabwe for not |less than 5 years during
the 20 years preceding his nom nation

240. A candidate therefore does not necessarily have to be a citizen but nust
be a permanent resident.

Postal voting

241. Part XV of the Electoral Act provides for postal voting. An application
for a postal vote is nmade to the constituency registrar on a special form
whereon a person confirns that he or she:

(a) Has reason to believe that he or she will not be in the
constituency on polling day;

(b) Has good reason to believe that, by reason of ill-health or
infirmty or sone simlar cause or because of duty as a nmenmber of a
di sciplined force, he or she will be prevented fromattending at a polling
station on polling day;

(c) Li ves nmore than 20 kilonetres fromthe nearest polling station

242. If the constituency registrar is satisfied that the application is
properly compl eted and that the applicant is qualified to vote, he will issue
to the applicant the ballot formthat is being used by all the other voters.
The constituency registrar will keep all the postal votes in a special posta
bal | ot box, which is not opened until after voting has cl osed.
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El ection petition

243. An election petition may be presented to the Hi gh Court by individuals
or parties who feel that their rights to participate freely in the electora
process have been tanpered with (Part XXIl of the Electoral Act). The
petition may be presented within 30 days of notification of election results.
The petition takes the formof a trial before the High Court. The court may,
after deciding there was corrupt or illegal practice, declare the election
voi d.

Political parties

244, Al citizens are able to formand join a political party. Politica
parties are not restricted in any of their activities. Eligible voters can
vote for any candi date or whichever party promises to serve their interests.

245. The Political Parties (Finance) Act [Chapter 2:04] provides for the
financing of the political parties. Parties have to register with an
executive authority in order to receive the grant fromthe State. The tota
anount payable is proportional to the nunber of elected party representatives
who are nenbers of Parlianent, provided they are no fewer than 15. The

M nister may reject the application and the party can appeal against his
decision to the High Court. There are at present about five promnent parties
in Zinbabwe. Only the ruling party, ZANU PF, qualifies for the grant and
recei ves $32, 000, 000 every year fromthe Governnent Treasury.

Main bodies and officials in the electoral process

246. There are three main bodies in the running of the general election
The El ectoral Supervisory Conmm ssion, established in terms of section 61 of
the Constitution, ensures that elections are conducted freely and fairly.
The El ectoral Supervisory Conm ssion supervises by-el ections and genera

el ections, reporting any discrepancies or irregularities observed. However,
t he Comm ssion does not supervise presidential elections because it is not
enmpowered to do so. But Governnent is in the process of amending the
Constitution so as to give the Electoral Supervisory Conm ssion power to
supervi se presidential elections.

247. The idea of having an El ectoral Supervisory Comm ssion is a progressive
one. But the opposition parties question the inpartiality of the Comr ssion
because all its nenbers are appointed by the President. It should, however,
be noted that the Chairman is appointed after the President has consulted the
Judi ci al Service Conmi ssion and the other nenmbers after consulting the Speaker
of Parlianment. Further, the Conmmission is conposed of five nmenbers who are
expected to cover the whole country of Zinbabwe during general elections. The
Conmission is limted in financial resources. However, CGovernnent would in
future like to strengthen the functions of the El ectoral Supervisory

Commi ssion. A study is being carried out by senior government officials to
establish how best the El ectoral Supervisory Comr ssion can operate.

248. Section 4 of the Electoral Act provides for the appoi ntnent of nenbers
of the Election Directorate. The Directorate consists of a chairnman
appoi nted by the President; the Registrar-General of Elections; at least 2 and



CCPR/ C/ 74/ Add. 3
page 48

not nmore than 10 other nenbers (who may be public servants), appointed by the
M ni ster of Justice, Legal and Parlianmentary Affairs. The functions of the
El ections Directorate are:

(a) Coordinating the activities of mnistries and departnments of
Government in regard to the delimtation of constituencies, the registration
of voters, the conduct of polls and all other matters connected with
el ecti ons;

(b) I ssuing instructions and nmaki ng recomendati ons to the
Regi strar-General in regard to the exercise of his functions;

(c) I ssuing instructions and reconmendi ng to other public servants for
the purpose of ensuring the efficient, proper, free and fair conduct of
el ecti ons;

(d) Cenerally ensuring that elections are conducted efficiently,
properly, freely and fairly.

249. A Delimtation Conmm ssion is appointed by the President in terms of
section 59 of the Constitution. The Chairman is the Chief Justice or another
judge of Suprenme Court or High Court, appointed after consultation with the
Chi ef Justice, and three other nenbers, appointed after consultation with the
Chi ef Justice. Menbers of Parlianment nmay not be appointed to this body. A
Delimtation Conm ssion nust be appointed at |east every five years, but may
be appointed earlier, if the President feels it is necessary or expedient to
do so. In conducting its work the Commission will rely on a new registration
book of voters, so this has to precede its existence.

250. The function of the Delimtation Commission is to decide the limts of
the constituencies into which the country is divided (at present there are
120 constituencies). The boundaries of the constituencies should be such that
each constituency has roughly the sane nunber of registered voters. The

Commi ssion will, when deciding where the constituency boundaries are to be,
gi ve consideration to the physical sections of the constituency; the neans of
conmuni cation in the area; how the voters are distributed geographically; any
comunity of interest between the voters; and existing constituency
boundari es.

251. When the Delimtation Conm ssion has conpleted its work a report is
submitted to the President. The President nay direct the Conmi ssion to
reconsi der certain issues arising out of the report. Wen he has accepted
the Delimtation Commission's final report, the President will issue a

procl amati on setting out the constituencies' names and boundaries. The |ast
report of the Delimtation Conm ssion was submitted to the President in
January 1995 preceding the general election that took place in 1995.

Local governnent el ections

252. The peopl e of Zi nbabwe al so have the right to deternmine their politica
status and to pursue their econom c and social devel opment according to the
policy they have freely chosen through participation in | ocal government

el ections.
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253. Local government elections are nonitored by the Mnistry of Loca
Governnent, Rural and Urban Devel opnent. They are conducted in terms of
the Urban Councils Act [Chapter 29:15] for urban areas and in ternms of the
Rural District Councils Act [Chapter 29:13] for rural and district areas.
In | ocal governnent elections all residents of the [ocal authorities aged
18 years and above are eligible to vote except where they are disqualified
by the law. Legislation which governs |ocal government el ections prohibits
di squalification on the grounds of race, tribe, religion, sex, creed and
col our.

254. Currently, there is a proposal to extend the functions of the Electora
Supervisory Comri ssion so that it nonitors |ocal governnent elections. Such
supervision will ensure transparency in |local governnment elections.

255. Local government institutions in Zinbabwe take the form of elected |oca
authorities and boards. The Constitution defines |ocal authorities as any
councils or other such bodies established by or under any law to regul ate the
affairs of any local community and to nake statutory instrunents for that
purpose. Councillors who are elected to local authorities have a duty to
enhance devel opnental progranmes in the wards which they represent. In

| egislation made in terns of the Constitution, all local authorities in

Zi mbabwe are deened to be the local planning authorities in relation to the
pl anni ng and devel opnent of their areas. This designation, in practice,
denotes a shift fromcentral governnment bureaucracy as the prime initiator

of devel opnent pl anning and i npl enentati on and confers the planning and

devel opnent responsibility on the elected | ocal denmpcratic forum with centra
governnment | endi ng necessary support and coordination. This in itself
signifies deliberate recognition by the State of the individual rights of the
citizen, such as the right to freedom of expression, and to a sizeabl e extent
it guarantees the right of the citizen to determne his own destiny and
purpose, through free expression using the denocratic |ocal authority forum
In addition, the State has also recognized traditional |eaders, that is chiefs
and headmen, and has accorded themtheir full customary role in the loca
authorities and the comrunity at large. This conbination of authorities has
had the effect of conmbining the old and the new and has thus ensured cultura
integration as well as protection of rights across the traditional and
noder ni zed cul tural divide

256. In Zinbabwe, individuals or parties who feel that their rights to
participate freely in the electoral process have been tanpered with can

turn to the courts for recourse. This has happened recently in the case

of Margaret Dongo v. Vivian Mmashita and Registrar-General of Elections

and Chairman, Electoral Supervisory Conmi ssion and Chairman El ection
Directorate HC 106/95. 1In the case, Margaret Dongo successfully petitioned
the High Court to set aside the results of a parlianmentary election in which
she had an interest. She based her petition on alleged irregularities in the
el ecti on.

257. I n Zinbabwe every citizen and permanent resident has the right to equa
access to all public services such as education, nedical services, the |ega
system and ot hers. However, economic constraints limt the ability of a

si zeabl e proportion of the unenpl oyed and | owinconme and ot her vul nerable
groups to utilize the increasingly costly services. The Governnent has
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provi ded the Social Dinensions Fund and Poverty Alleviation Fund (as di scussed
above in article 23) for the groups just nentioned to cushion themfromthe
effects of the cost recovery programe necessitated by the econom c structura
adj ust rent programme. However, soaring prices still render these services
unaf f ordabl e for many people who will continue to be socially and econom cally
depri ved.

Article 26

258. In Zinbabwe all persons are equal before the law and are entitled to
equal protection of the law wi thout discrimnation. Section 23 of the
Constitution grants protection to individuals fromany |aw that has

di scrimnatory provisions or fromtreatnent in a discrimnatory manner by any
person acting by virtue of any witten |aw.

Article 27

259. Zinbabwe is a nulticultural society and within it are ethnic, cultura
and linguistic mnorities. As explained in article 13 and article 15, the

M ni stry of Education not only pronotes the use and devel opnent of all |oca

| anguages, mnority |anguages included, but also encourages the manifestation
practice and pronotion of all cultures which make up Zi nbabwean society.

260. The decentralization thrust by the Mnistry takes cogni zance of the need
to make education nore relevant, not only in economc ternms but also in

soci o-cultural terms. This position further pronotes and protects the right
to culture.

261. \Whilst every child nust be taught in its nother tongue during the first
three years of primary education, for |ogistical reasons it has not been
possible to teach all |anguages beyond the grade 3 level. The production of

t ext books for cultural mnorities requires not only the identification of
talented witers, but also the resources to facilitate their publication

Where these ethnic and linguistic mnorities are numerous, as is the case with
Zi mbabwe, the production of such materials can be prohibitively expensive.

The teachers for such | anguages may al so be hard to secure. The constraints
currently facing the Mnistry have not nmade the teaching of nore mnority

| anguages beyond grade 3 |l evel possible, but the situation is being constantly
revi ewed.

262. There are still pockets of minority ethnic groups whose cultura
practices conflict with other fundamental human rights. Sone of these
practices are early marriages, usually arranged between parents w thout the
consent of the individuals concerned, circuntision practices, and the pledging
of girls for econom c gain (kuzvarira) or as appeasenent to the spirits of a
mur dered person (kuripa ngozi). Education plays a part in changing such
practices. The inclusion of civil and political rights in the schoo
curriculumand the pronotion of different cultures are sone of the strategies
used to change such practices




