UNITED
NATIONS

Di str.

Economic and Social GENERAL

Council

E/ CN. 4/ 1998/ 38

24 December 1997

Oiginal: ENG.ISH

COWM SSI ON ON HUMAN RI GHTS
Fifty-fourth session
Item 8 (a) of the provisional agenda

QUESTI ON OF THE HUVAN RI GHTS OF ALL PERSONS SUBJECTED TO
ANY FORM OF DETENTI ON OR | MPRI SONVENT, | N PARTI CULAR:

TORTURE AND OTHER CRUEL, | NHUVAN OR DEGRADI NG TREATMENT

OR PUNI SHVENT

Report of the Special Rapporteur, M. N gel S. Rodley,

subnitted

pursuant to Conmi ssion on Human Rights resolution 1997/ 38

CONTENTS

I nt roducti on
l. MANDATE AND METHODS OF WORK
1. ACTI VI TIES OF THE SPECI AL RAPPORTEUR

I, I NFORMATI ON REVI EWED BY THE SPECI AL RAPPORTEUR
W TH RESPECT TO VARI OUS COUNTRI ES

Af ghani st an
Al bani a

Al geria
Argentina
Armeni a
Austria
Azer bai j an
Bahr ai n
Bhut an
Bolivia
Brazi |

Bul gari a
Bur undi
Caner oon

GE. 97- 14596 (E)

Par agraphs Page
1 - 2 4
3 4
4 - 6 5
7 - 219 5
9 - 10 6
11 6
12 - 18 6
19 7
20 - 21 7
22 8
23 8
24 - 25 8
26 8
27 - 28 8
29 - 33 8
34 - 36 9
37 10
38 - 39 10



E/ CN. 4/ 1998/ 38

page 2

CONTENTS

Chad
Chile
Chi na
Col onbi a
Cuba

Cyprus . . . .

Denocratic Republic of the Congo

D i bouti

Ecuador

Egypt .o
Equat ori al Gui nea
Et hi opi a

Ceorgi a

Cer many

G eece

Guat emal a

Hai t

Hondur as

Hungary

I ndi a

I ndonesi a e
Iran (Islam c Republic of)
Iraq .o

| srael

Kenya

Kuwai t

Mal aysi a

Mal di ves

Mauri tani a

Mexi co

Myanmar

Nam bi a

Nepa

Ni ger

Ni geri a

Paki st an

Per u e
Republ i ¢ of Korea
Romani a e
Russi an Federati on
Rwanda

Senegal

Spai n

Sri Lanka

Sudan

Swazi | and

Sweden

Switzerl and

Par agraphs Page
40 - 45 10
46 - 48 11
49 - 50 12
51 - 82 12
83 - 84 18

85 18
86 18
87 18
88 19
89 - 93 19
94 - 95 20
96 - 97 20
98 - 101 21
102 - 104 21
105 22
106 22
107 - 108 22
109 22
110 23

111 - 113 23

114 - 117 23

118 - 119 24

120 24
121 - 123 24
124 - 128 25

129 26

130 26

131 27

132 27
133 - 134 27
135 - 141 27

142 29
143 - 146 29

147 29

148 29

149 - 153 30

154 - 157 31

158 - 160 32

161 - 162 33

163 - 170 33

171 35
172 - 173 35
174 - 175 35

176 36
177 - 180 36

181 37

182 37
183 - 184 37



E/ CN. 4/ 1998/ 38
page 3

CONTENTS (conti nued)

Par agraphs Page

Syrian Arab Republic . . . . . . . . . . . . . .. 185 37
Tuni si a e e e e s e 186 37
Turkey . . . . . L s 187 - 193 38
Ukr ai ne e e e e s e 194 - 195 39
Uni ted Ki ngdom of Great Britain and
Nort hern Ireland . . . . . . . . . . . . . . . . . 196 39
Uni ted Republic of Tanzani a C e e e 197 39
United States of America . . . . . . . . . . . . . 198 - 203 40
Venezuel a e e 204 - 206 41
Yeren e e e 207 - 213 41
Yugoslavia . . . . . . . . . L L oL 214 - 217 43
Zambia . . . . L L L 218 44
O her communi cations: information transnitted to the

Pal estinian Authority Ce e e 219 44

CONCLUSI ONS AND RECOMMENDATI ONS e e e e 220 - 234 44



E/ CN. 4/ 1998/ 38

page 4
I nt roduction
1. The mandate of the Special Rapporteur on torture, assigned since
April 1993 to M. Nigel S. Rodley (United Kingdon), was renewed for three nore
years by Comm ssion resolution 1995/37 B. In conformity with this resolution

and with resolution 1997/38, the Special Rapporteur hereby presents his fifth
report to the Conmission. Chapter | deals with a nunber of aspects pertaining
to the mandate and nethods of work. Chapter Il summarizes his activities
during 1997. Chapter 11l consists mainly of a review of the informtion
transmtted by the Special Rapporteur to Governnents, as well as the replies
received, from 15 Decenber 1996 to 5 Decenber 1997. Chapter |V contains
concl usi ons and reconmendati ons.

2. In addition to the above-mentioned resol utions, several other

resol utions adopted or reaffirmed by the Comm ssion on Human Rights at its
fifty-third session are also pertinent within the framework of the nmandate of
the Speci al Rapporteur and have been taken into consideration in exam ning and
anal ysing the information brought to his attention. These resolutions are, in
particul ar: decision 1997/106 reaffirm ng resolution 1996/32, “Human rights
in the adm nistration of justice, particularly with respect to children and
juveniles in detention”; resolution 1997/16, “Ri ghts of persons belonging to
national or ethnic, religious and linguistic mnorities”; resolution 1997/27,
“Right to freedom of opinion and expression”; resolution 1997/ 28,

“Host age-taking”; resolution 1997/37, “Human rights and thematic procedures”;
resolution 1997/39, “Internally displaced persons”; resolution 1997/42, “Human
rights and terrorisni; resolution 1997/43, “Integrating the human rights of
wonen t hroughout the United Nations systeni; resolution 1997/44, “The

el imnation of violence agai nst wonen”; resolution 1997/46, “Advisory

servi ces, technical cooperation and the Voluntary Fund for Technica
Cooperation in the Field of Human Rights”; resolution 1997/56, “Cooperation
with representatives of the United Nations human rights bodies”

resolution 1997/69, “Conprehensive inplenentation of and followup to the

Vi enna Decl aration and Progranmme of Action”; resolution 1997/75, “Human rights
and mass exoduses”; resolution 1997/78, “Rights of the Child".

. MANDATE AND METHODS OF WORK

3. No mandate-rel ated i ssues have arisen during the year under review, nor
have there been any new devel opnents in the nethods of work of the Specia
Rapporteur. Neverthel ess, the Special Rapporteur w shes to assure the

Conmi ssion on Human Ri ghts that he has continued its practice of cooperating
with the holders of other Conmi ssion nandates to avoid duplication of activity
in respect of country-specific initiatives. Thus, he has sent urgent appeals
or transmitted information alleging violations within his mandate to
Governments, or sought joint mssions to Menber States, in conjunction with
the foll owi ng nechanisns: the Working G oups on Enforced or Involuntary

Di sappearances and on Arbitrary Detention and the Special Rapporteurs on
extrajudicial, summary or arbitrary executions; independence of judges and

| awyers; freedom of opinion and expression; elimnation of violence against
wonen; Afghani stan; the Islamc Republic of Iran; Myanmar; the Sudan; the
Denmocrati c Republic of the Congo; Rwanda; and Burundi



E/ CN. 4/ 1998/ 38
page 5

1. ACTIVITIES OF THE SPECI AL RAPPORTEUR

4, During the period under review the Special Rapporteur undertook a

m ssion to Mexico (7-16 August 1997). The report of the visit may be found in
addendum 2 to the present report. The Government of Turkey has invited the
Speci al Rapporteur to visit the country in the | ast quarter of 1998, an
initiative for which he is nbst grateful. Requests nade this year for
invitations to visit Algeria and Egypt in the com ng year received a positive
reaction in a first contact with the Permanent M ssions of the two States.

The Permanent M ssion of Caneroon contacted the Special Rapporteur in respect
of his outstanding request for an invitation to visit the country |eading him
to hope that progress could be made in this respect. The outstanding requests
for invitations to visit China, India, Indonesia and Kenya remain w thout
positive response.

5. The Speci al Rapporteur participated in the fourth nmeeting of specia
rapporteurs/representatives, experts and chairnen of working groups of the
speci al procedures of the Conm ssion on Human Ri ghts and of the Advisory
Servi ces Programe which took place in Geneva from20 to 23 May 1997. From
5 to 7 May he attended part of the sixth session of the Commi ssion on Crine
Prevention and Crimnal Justice which took place in Vienna from 28 Apri

to 8 May 1997.

6. He al so attended a nunber of pertinent NGO neetings including an

expert group neeting convened by REDRESS on the role of victins of crines
within the jurisdiction of the proposed International Crimnal Court

(Geneva, 15-16 March 1997); an Ammesty International neeting on universa
jurisdiction (Netherlands, 9-11 May 1997); and an international conference on
i mpunity organi zed by the International Institute for High Studies in the
Crimnal Sciences (Siracusa, ltaly, 17-20 Septenber 1997). The subject matter
of these neetings contributed substantially to the reconmendati ons t hat
conclude the present report. He also participated in a panel of the annua
nmeeting of the Anmerican Society of International Law (Washington D.C.,

10-12 April 1997) exami ning the work of United Nations human rights protection
machi nery.

[11. 1 NFORMATI ON REVI EMED BY THE SPECI AL RAPPORTEUR
W TH RESPECT TO VARI OUS COUNTRI ES

7. During the period under review, the Special Rapporteur sent 48 letters
to 45 Governnents on behalf of 380 individuals and 24 groups involving

about 655 persons. About 74 were known to be wonen and about 56 were known
to be mnors. The Special Rapporteur also transmtted 119 urgent appeals

to 45 countries on behalf of some 563 individuals (at |east 19 known to be
worren and 9 known to be minors), as well as 22 groups of persons (one

i nvol vi ng about 780 children) with regard to whom fears that they m ght be
subjected to torture had been expressed. Together with individual cases the
Speci al Rapporteur also transmitted to Governments all egations of a nore
general nature regarding torture practices, whenever these allegations were
brought to his attention. |In addition, 28 countries provided the Specia
Rapporteur with replies on sone 345 cases submitted during the current year
whereas 19 did so with respect to sonme 290 cases subnitted in previous years.
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8. Thi s chapter contains, on a country-by-country basis, sumraries of the
general allegations transmitted by letter to Governments and the latter’s
replies, as well as a nunerical breakdown of the individual cases and urgent
appeal s transmtted by the Special Rapporteur and the replies received from
Governnments. Information about follow up action to reports and
recommendati ons nmade after previous years’ visits to countries are also
included. Finally, observations by the Special Rapporteur have al so been

i ncl uded where applicable. Information about individual cases transmtted and
replies received are contained in addendum1 to this report.

Af ghani st an

9. The Speci al Rapporteur sent two urgent appeals, one in conjunction with
the Speci al Rapporteur on the situation of human rights in Afghanistan
concerning the application of anputation as a form of punishnment, and the

ot her on behalf of one individual in conjunction with the Special Rapporteurs
on the situation of human rights in Afghani stan and on extrajudicial, sumary
or arbitrary executions.

Observati ons

10. In the light of the information contained in the interimreport of the
Speci al Rapporteur on the situation of human rights in Afghanistan (A/ 42/493)
and in the addendumto the present report (E/CN.4/1998/38/Add.1, paras. 1-2),
the Speci al Rapporteur is concerned at the incidence of torture or other
cruel, inhuman or degrading treatnent or punishnent, in particular extrene
forms of corporal punishment often specifically inflicted on wonmen determ ned
to have been involved in offences of a noral nature.

Al bani a

11. The Speci al Rapporteur transmtted to the Governnent one urgent appea
on behal f of persons arrested during denonstrations and received one reply
fromthe Governnent.

Al geria

12. By letter of 17 Novenber 1997, the Special Rapporteur informed the
CGovernnment that he had received reports that torture and ill-treatnent
occurred frequently during periods of inconmuni cado detention in police and
gendarnerie stations, mlitary security centres and secret detention centres.
I ncommuni cado or garde a vue detention could reportedly be extended

to 12 days, since the issuance of decree No. 92-03 of 30 Septenber 1992.

13. The main purpose of torture and ill-treatnment was said to be the
extraction of infornmation and the signing of confessions in the form of
witten statenents (procés verbaux) during interrogation, but it was also said
to have been used as a form of punishnent. The information received suggested
t hat persons suspected of having links with arned opposition groups were
particularly vulnerable to torture.

14. Torture nethods nost commonly used by the security forces were said to
include: “chiffon”, whereby a detainee is tied to a bench and a cloth is
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stuffed in his nmouth after which large quantities of dirty water and chemicals
are poured into his nouth; “chalunmeau”, whereby a torch is used for inflicting
burns on the body; electric shocks to sensitive parts of the body; tying a
rope around the penis and/or testicles or placing the genitals between
drawers; beatings; burnings by cigarettes; insertion of objects or glue into

t he anus; and suspension. Information had al so been received all eging that
persons had been subjected to rape, punping of salt water into the stomach -
sonetinmes reportedly |leading to death, boring of holes in |inbs or breaking of
them Detainees were further said often to be blindfolded during prison
transfers and sonetines also during interrogation and the initial period of
det enti on.

15. I ndependent nmnedi cal supervision during inconmuni cado detention, but also
thereafter, had allegedly frequently been denied. If a nedical exam nation
took place, it was reportedly often carried out after a delay and by a

Gover nnent - appoi nted doctor. Sone detainees had reportedly died in detention
as a result of torture.

16. Since 1992, the authorities had reportedly not carried out any officia
judicial investigations into allegations of torture and ill-treatnent and
preventive neasures had allegedly not been taken. Confessions obtained under
duress were said to have been used as evidence in court. Furthernore, no

i ndependent human rights or humanitarian organi zati on was reportedly able to
carry out private interviews with detainees in prison

17. The Speci al Rapporteur also transmtted four individual cases. In
addition, he sent an urgent appeal on behalf of one person, and received a
reply fromthe Governnent. In his letter of 17 Novenmber 1997, the Specia

Rapporteur al so requested the Governnent’s agreenent on the possibility of a
visit to the country, in order to enable himto better fulfil his mandate.

Observati ons

18. In the light of the information before the Special Rapporteur and of
prelimnary contacts with the Permanent M ssion, he has reason to hope that
the Governnent will see fit to extend to himan invitation to visit the
country in the com ng year

Argentina

19. The Speci al Rapporteur transmtted to the Governnent informtion
received on the treatnent to which a group of prisoners in the Persons on
Charge Unit (Unidad de Encausados) of the city of Cdrdoba had all egedly been
subj ect ed

Ar neni a

20. The Speci al Rapporteur transmtted 6 newy reported cases, some of them
col l ective, concerning 11 individuals and a nunber of unnamed persons. He
also retransmtted the cases sent by the Special Rapporteur in 1996 to which
no reply had been received.
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Observati ons

21. The Speci al Rapporteur considers the observations he made in his report
| ast year (E/CN.4/1997/7, para. 23) renmmin pertinent.

Austria

22. The Government provided additional information concerning two cases
which were transmitted and first replied to in 1996.

Azer bai j an
23. The Speci al Rapporteur transmtted to the Governnment two newy reported
cases: one individual case and one collective case on behalf of two
i ndi vidual s and a group of unnamed persons. He also retransmtted one
i ndi vi dual case already sent in 1996 but to which no reply had been received.
Bahr ai n

24. The Speci al Rapporteur transmtted one individual case and three urgent
appeals. The Covernnent replied to the urgent appeals.

Observati ons

25. The Speci al Rapporteur appreciates the Governnent’s responses to his
urgent appeals. He would welconme the Governnent’s reaction to the
observations he fornulated in his report of last year (E/ CN. 4/1997/7,

para. 29).

Bhut an
26. The Speci al Rapporteur transmtted three urgent appeals, all of which
the Governnent replied to.

Bolivia
27. The Speci al Rapporteur sent an urgent appeal on behalf of one person
and the Governnent replied.
Qbservations
28. The Speci al Rapporteur notes the recomendati on of the Human Ri ghts

Conmittee that the Covernnent should institute investigations into human
rights violations “to bring to justice the perpetrators and to provi de proper
conpensation to the victins, particularly with respect to continuing
occurrences of torture and ill-treatnent by the police and security forces”
(A/ 52/ 40, para. 218).

Brazi |
29. On 26 May 1997 the Special Rapporteur advised the Government that he had

received information that the forensic medicine services were subordinate to
the security forces, which conprom sed the independence they ought to enjoy.
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Mor eover, under Brazilian |aw only a nedical exam nation authorized by a
police authority was valid in court. This meant that victinms of possible acts
of torture or ill-treatnent would be reluctant to seek such authorization for
fear of reprisals, thus making it difficult to obtain evidence.

30. The Brazilian Forensic Medicine Society and the Brazilian Society of
Forensic Crim nol ogy Experts had apparently been seeking financial and

adm ni strative autonomy fromthe police since 1989 and had proposed
legislative initiatives to this effect. The Governnment, however, was said not
to have attached priority to this matter. To date, only in the State of Amapa
had forensic services ceased to be subordinate to the police authorities and
they now reported directly to a secretariat linked to the Governor's Ofice.

31. It was al so reported that doctors had been asked to indicate the

physi cal cause of death in autopsy fornms but had not been instructed to

i ncl ude comments on the neans which had provoked the death, nor had they been
i nstructed about submitting the kind of information that m ght be relevant to
a legal investigation. Therefore, inportant data were often |ost.

32. The Speci al Rapporteur also received information that the police, both
civil and mlitary, and also the federal police, frequently resorted to
torture in much of the country. Contributory factors were the | ack of
training and the inpunity usually enjoyed by those responsi ble. Moreover, the
| egislature still had not adopted neasures to crimnalize torture. Although
the | ower house had approved the appropriate bill on 2 July 1996 it was stil
pendi ng in the Senate.

33. The Speci al Rapporteur also transmitted to the Governnent information on
three individual cases and one urgent appeal together with the Specia
Rapporteur on extrajudicial, summary or arbitrary executions.

Bul gari a

34. By letter of 11 July, the Special Rapporteur advised the Governnent that
he had received informati on on what was alleged to be a substantial incidence
of torture or other ill-treatment inflicted by nenbers of the police against
street children, especially those of Ronma ethnicity. The ill-treatment, which
was said to take place both at the tinme of arrest and during detention at
police stations, was allegedly carried out to intinidate or to extract a

“confession”. The children so detained were reportedly sonetines picked up on
suspi cion of such crinmes as theft, but mght also be arrested as part of
generalized “street sweeps”. The abuse reported included beatings with fists,

boots, electric shock batons, clubs, chains, rubber hosing, boxing gloves or a
metal rod with a ball attached to its end (beech) and beatings on the sol es of
the feet, sonetines with electric batons (falaka). Detained children who were
hel d at police stations were said frequently to be held w thout beds, blankets
and sonetinmes without food or use of toilets. The parents of such detai nees
were reportedly rarely informed of their detention. Children were also
reported to be sonetines held together in |ock-ups with adult detainees.

35. The Speci al Rapporteur also inforned the Governnent of newy received
al | egati ons concerni ng seven persons, two of them mnors. 1In connection with
a nunber of cases transmitted in 1996 on which replies had been received, the
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Speci al Rapporteur sent to the CGovernnent the observations nade by the source
on the replies. 1In addition to that, the Special Rapporteur retransmtted the
cases whi ch had not been replied to.

Observati ons

36. The Speci al Rapporteur’s observations of |ast year (E/ CN. 4/1997/7,
para. 37) appear to remain pertinent.

Bur undi
37. The Speci al Rapporteur transmtted to the CGovernnent four urgent
appeal s, including one in conjunction with the Special Rapporteur on the
situation of human rights in Burundi

Caner oon
38. The Speci al Rapporteur transmitted to the Governnment information on
three individual cases and one case involving three persons and received a

reply in each case. He also sent two urgent appeals, both collective.

Observati ons

39. The Speci al Rapporteur notes his outstanding request for an invitation
to visit the country. Contacts with the Permanent M ssion [ead himto hope
that progress may be made in this respect.

Chad

40. In a letter dated 26 May 1997, the Special Rapporteur infornmed the
Governnment that he had received information that the torture of persons
arrested for political reasons was a w despread practice throughout Chadi an
territory. One of the comonly used nethods of torture reported is known as
“arbat achar” which involves tying the victinls arns and | egs behind his back

t hus causi ng extrene pain, open wounds and, in sone cases, gangrene. Anot her
technique is to use two netal rulers or two pieces of iron held together with
two el astic bands which the torturers fit onto the head of the victim who is
tied in the “arbatachar” position against a tree or a pole; they then beat in
time on the netal rulers or pieces of iron several tines for at |east one hour
usi ng anot her piece of iron. Cases of prisoners stuffed into burlap sacks and
thrown into the Logone river had al so been reported.

41. Vi ol ence agai nst wonen, including the rape of young girls, also seened
to be very wi despread. The persons responsible seened to be not only the
security forces, but also arnmed opposition groups. Because of the socia
stigm attached to rape, the victinms hardly dare to seek medical attention
much | ess speak out or file a conplaint.

42. The reports also stated that persons suspected of belonging to the armed
opposition were singled out for ill-treatnent. |In the majority of cases, they
were allegedly tortured at the tine of arrest or inside gendarnerie prem ses
by sol diers and gendarnes trying to obtain information. Some prisoners were
also said to be tortured in National Security Agency premi ses.
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43. According to the information received, it was unusual for conplaints to
be filed because the victinse were afraid of reprisals or considered that the
persons who were guilty would never be brought to justice. 1In addition, the

authorities allegedly did not take account of requests by judges in connection
with investigations of human rights violations. For exanple, when orders were
gi ven by the public prosecutor for the interrogation of soldiers responsible
for human rights violations, the gendarnes woul d refuse on the grounds that
they could not interrogate their superiors. The authorities also nade sure
that jails and places of detention were beyond the prosecutors' control and
set up obstacles to the prosecutors' work in this regard.

44. The Speci al Rapporteur has transmitted information to the CGovernnent

on 13 cases, sonme of themcollective, relating to 19 persons, as well as to a
nunber of unidentified persons. He also transnitted an urgent appeal on
behal f of eight persons.

Observati ons

45. The Speci al Rapporteur regrets the absence of a response fromthe
Governnent, in the light of information indicating the probability that there
is extensive resort to torture by the forces charged with keeping public
order.

Chile

46. In a letter dated 22 Septenber 1997 the Special Rapporteur, as a
followup to the recomendati ons he had addressed to the Governnment after his
visit to the country in 1995, requested the Governnent to provide informtion
on the following matters

(a) The foll owup given to the report by the Constitutional
Legi sl ative and Judicial Conmittee of the Chanber of Deputies, which proposed
elimnating the “arrest on suspicion” provision fromthe current Code of
Crimnal Procedure;

(b) The followup to the bill, shown to the Special Rapporteur during
the course of his visit, reformng the Code of Crimnal Procedure and the
Penal Code with regard to detention and introducing rules to strengthen the
protection of civic rights;

(c) The situation concerning the draft Code of Crimnal Procedure and
of the Organization Act relating to the Prosecution Service;

(d) The followup to the bill submitted by the Governnent to the
Chanber of Deputies in 1996 in order specifically to characterize torture as
an of f ence;

(e) Whet her or not in the years 1996 to 1997 officers of the forces of
| aw and order had been punished for offences relating to violation of the
right to physical integrity of detained persons, and if so, details of these
cases.
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47. In the sane letter the Special Rapporteur transmitted to the Governnent
informati on on 12 alleged cases of torture. |In addition, the Specia

Rapporteur sent an urgent appeal on behal f of four persons.

Observati ons

48. In the light of information suggesting that torture and ill-treatnment
continue to be resorted to by the police, it is a matter of concern that the
Government has not been in a position to el aborate on devel opnents, subsequent
to its response of 10 Septenber 1996 (see E/CN. 4/1997/7, paras. 45-53) by way
of followup to the recormmendati ons he nade in the report of his 1995 visit to
the country (E/ CN. 4/1996/ 35/ Add. 2) .

Chi na

49. The Speci al Rapporteur transmtted 7 newy reported cases, some of them
col l ective, concerning 11 individuals and a nunber of unnamed persons. He
also retransmitted the cases sent by the Special Rapporteur in 1996, and a
nunber of allegations transmitted in 1995 on which no reply had been received.
The Speci al Rapporteur further made three urgent appeals on behal f of seven
persons. The Governnent replied to two of the urgent appeals.

Observati ons

50. The Speci al Rapporteur appreciates the Governnent’'s replies in respect
of the first two urgent appeals. He is also relieved at the | ater (Novenber)
rel ease of Wei Jingsheng. He notes the absence of response in respect of

ot her cases transmitted to the Government. In the light of continuing
worrying allegations of torture and ill-treatment, particularly in Tibet, he
again stresses his outstanding request for an invitation to visit the country.

Col onbi a

51. The Governnent sent information with regard to a case transnmitted by the
Speci al Rapporteur in 1996

Followup to the recommendati ons nade by the Special Rapporteur on torture and

the Special Rapporteur on extrajudicial, sunmary or arbitrary executions
subsequent to their visit to Colonbia in 1994

52. On 29 Cctober 1996 the Special Rapporteurs rem nded the Col onbi an
Government of recommendati ons made after their visit to the country in

Oct ober 1994 and requested infornmation on nmeasures taken to inplenent those
recommendati ons, particularly in connection with certain aspects of the
recommendati ons detailed in a questionnaire. On 8 January 1997 the Gover nment
replied to this request. During 1997 non-governnental sources provided the
Rapporteurs with information relating to subjects covered by the
recommendati ons and to the Governnent's conments.

53. The recomrendati ons (see E/CN. 4/1995/111), a sunmary of the Governnent's
reply and a summary of the information received from non-governnental sources
are given below. They were transmitted to the Governnent on 31 Cctober 1997.
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54. “The Special Rapporteurs call on the Governnent to fulfil its obligation
under international |law to conduct exhaustive and inpartial investigations
into all allegations of extrajudicial, summary or arbitrary executions and
torture, to identify, prosecute and punish those responsible, grant adequate
conpensation to the victins or their fanmlies and take all appropriate
measures to prevent the recurrence of such acts.”

55. The Governnent indicated with regard to the obligation to conpensate
victims that Act No. 288 of 1996 established nethods for conpensating victins
of violations by virtue of the provisions adopted by certain internationa
bodi es, specifically the Inter-Anerican Conm ssion on Human Ri ghts and the
Human Ri ghts Conmittee. The Act established an obligational content
specifically for the Governnent.

56. Non- gover nment al sources pointed out that, although Act No. 288 of 1996
mar ked a step forward in nmaking domestic arrangenents consistent with
international instrunments for the protection of human rights, it did not
enconpass the broader view of reparation for violations of human rights

devel oped by international doctrine and case |aw and was confined solely to
financial conpensation, w thout any nmechani sns which, for exanple, envisaged
soci al redress, clearing of the names of the victins and fulfilment of the
State's obligation to guarantee the rights to truth and justice. Simlarly,
Act No. 288 of 1996 linmted the State's commtment to fulfilling only the
Recommendat i ons on Conpensation made by the Inter-American Comr ssion on Human
Ri ghts and by the United Nations Human Ri ghts Committee and excl uded any
equal | y binding recomrendati ons from ot her intergovernmental bodies for the
protection of human rights, such as the International Labour Organization or
the Comrittee agai nst Torture.

57. As regards the civil justice systemthe Rapporteurs recomrended,

inter alia, the following: “As long as the Regional Justice System exists,
the crimes falling under this jurisdiction should be clearly defined ..

def endants before regional courts nust enjoy full respect for their right to a

fair trial. The severe restrictions currently in place, including those
affecting the right to habeas corpus, ... should be elimnmnated.”
58. Wth reference to the Regional Justice Systemthe Governnent said that

the Adm ni stration of Justice Act specifically nmentions the period of
operation of the Act, which should cease to apply no later than 30 June 1999.
This Act originally contained provisions to linmt the anonymty of w tnesses
and of the public prosecutor. Now the Constitutional Court had decl ared that
it was impossible to elimnate these provisions on procedural grounds.
Neverthel ess, fromall the criticisms, recommendati ons and suggesti ons nade,

it can be inferred that the tendency is to reduce the scope of the Regi ona
Justice System the principal factors for applying it being the danger posed
by the accused and the seriousness of the offence. More and nore restrictions
have been placed on the anonymity of judges and w t nesses.

59. Non- gover nnental sources indicated that, further to the decision by the
Constitutional Court, the previous rules were still in force. This continued
to make it easy for nenbers of the police force to act as secret w tnesses and
accuse, in court, those whomthey considered their enem es, who were usually
not hi ng nore than social activists.
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60. The Rapporteurs reconmended that “provision should be made for effective
protection of persons providing testinony in proceedi ngs involving human
rights violations”.

61. The Government pointed out that the Programme for the Protection of
Prosecuti on Wtnesses operated on a limted basis, as the requirenments were
rather strict and few people were willing to submt to them Resources
continued to be insufficient for the needs. The Governnent had made progress
in inplenmenting the Special Progranmme for the protection of officials and
activists of political, trade union, social and human rights organizations and
Wi t nesses. This programe was run by the Special Human Rights Adm nistrative
Unit of the Mnistry of the Interior

62. Non- gover nment al sources pointed out that the Programme for the
Protection of Prosecution Wtnesses in cases of human rights violations had
not produced particularly good results. On the few occasions it had been used
the conditions were very strict, the greatest difficulty being to ensure

conpl ete separation of the protected person fromhis or her famly. Moreover,
wi t nesses | acked confidence in the conditions of protection, and
under st andabl e that victins of human rights violations were afraid of any
State official. The rigidity of the Programre conflicted with the | ack of
confidence of potential protectees, to the detriment of their safety. The
main problemw th this type of programme was that it was designed for
crimnals who turned State's witness, rather than for victins of human rights
violations. Victins were exposed to the possibility of being placed on a
charge, since the function of the Prosecutor's Ofice was to investigate and
accuse, so it was natural for victins not to feel confident about the body
required to protect them These programmes had very little coverage and their
focus was debatable; there was a tendency to act on threats agai nst the safety
of individuals, but in the overwhelm ng majority of cases investigation into
the causes of and those responsible for the threats was |eft aside.

63. Wth regard to the special progranme for the protection of officials and
activists of political, trade union and social organizations, non-governnmenta
sources pointed out that the programre had been presented to non-governmenta
human rights organi zati ons by the Government in March 1997. Since that date
the safety conditions for human rights institutions and their nenbers had been
seriously deteriorating, with many cases of assassinations, disappearances,
court proceedings in which human rights activities were crimnalized, threats,
exil e and forced di spl acenment. These acts contrasted with governnental policy
since the mddle of this year, as exenplified by Presidential Directive

No. 011 of 16 July 1997 and the dial ogue begun between human rights

organi zations and the Governnent through the Mnistry of the Interior, the

M nistry of Foreign Affairs and the Mnistry of Defence, principally on the
situation of human rights defenders.

64. Non- gover nment al sources al so pointed out that Directive No. 011
recogni zed the legitinacy of the work of non-governnmental human rights

organi zations, their contribution to denocracy and the rule of law, and to
preventing further violations, overconm ng inpunity and ensuring reparations
for the victins. It ordered public servants to refrain from making insulting
or injurious statenents agai nst nenbers of these organizations and to give
priority to petitions by human rights defenders. The non-governmenta



E/ CN. 4/ 1998/ 38
page 15

organi zati ons acknow edged the inportance of this type of measure.
Nonet hel ess, in the dial ogue begun with the Governnent they had decl ared t hat
t hese neasures should be nore far-reaching and nore effective. Anobng the
nmeasures suggested were confronting and eradicating illegal paramlitary
groups, dism ssing those nmenbers of the public forces and other State

organi zations involved in serious human rights violations, and inplenenting
strategi es for prosecuting and puni shing those responsible for threats and
attacks agai nst human rights defenders.

65. The Rapporteurs reconmended, with regard to mlitary justice, that a
reform of the Code should include the follow ng elenments: (a) a clear

di stinction between those carrying out operational activities and nmenbers of
the mlitary judiciary, who should not form part of the normal chain of
conmand; (b) reconstitution of the mlitary tribunals with a corps of legally
trai ned judges; (c) ensuring that investigation and prosecution officials were
i ndependent of the normal mlitary hierarchy; (d) elimnation of the principle
of obedience to superior orders in connection with executions, torture and
enforced di sappearances; (e) involvenent of the claimant for crimna

i ndemrmi fication (parte civil); and (f) explicitly excluding frommlitary
jurisdiction the crinmes of execution, torture and enforced di sappearance.
Furthernore, the body deciding on conflicts of jurisdiction between the civi
and mlitary justice systens should be conposed of independent judges.

66. The Governnent referred to its decision to present to Congress the
reformof the MIlitary Crimnal Justice System beginning in March 1997. The
Governnment had an official position with regard to the two nost rel evant
points at issue: whether or not to limt the concept of service-related
crinmes, and whether or not to restrict the concept that obedi ence to superior
orders conferred exenption fromresponsibility. In connection with the first
matter, the Covernnent had opted not to include definitions or regulatory
details and to leave it to the discretion of the court to determ ne whether or
not the acts were connected with active service. As for obedi ence to superior
orders, this could only be invoked when the act was the result of a legitimte
order and did not infringe fundanental rights.

67. O her inportant advances had al so been achi eved such as a cl ear

di stinction drawn between those who carried out operational activities and
menbers of the mlitary judiciary, who should not form part of the norma

chain of command; the technical training of investigation and trial personnel
the introduction of the indictnment system the involvenent of the claimant for
i ndemmi fication (parte civil) in |egal proceedings, and the introduction of a
chapter in which the nost relevant infringenments of international humanitarian
| aw were characterized as offences

68. Non- gover nment al sources pointed out that the draft Mlitary Crimna
Code submitted by the Governnent reproduced the content of article 221 of the
Constitution and, in connection with serious violations of human rights,
excluded application in the nmlitary courts. As to obedience to superior
orders, it established that an order should be carried out with the due | ega
formalities and by a conpetent authority. Nevertheless, it was not explicit
about the duty not to carry out express orders which invol ved viol ations of
human rights. Action by the clainmant for indemification (parte civil) was
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extremely Iimted within | egal proceedings, for under article 301 of the draft
that party could not oppose rulings and decisions unless they related to
clainms for conpensation

69. The sane sources pointed out that the conditions in which the draft was
presented had been substantially nodified by the decision of the
Constitutional Court on 5 August 1997, which had ruled on a clai m of
unconstitutionality concerning various articles of the Mlitary Crim nal Code.
The decision fixed three rules for the application of mlitary crimnal |aw
The first was that such application was restrictive, which meant that it could
apply only in crimes commtted by nenbers of the public security forces on
active service and in connection with their duties. The act had to be part of
the lawful activities of the police service or arned forces; therefore, if the
intention of the agent was crimnal fromthe outset the case fell to the
ordinary courts. The second rule was that certain crimes did not and could
not constitute service-related acts and were not covered by mlitary law, for
exanpl e, crines against humanity. |In those circunstances the case should be
assigned to the ordinary courts in view of the total inconpatibility between
the crime and the tasks of the public security forces under the Constitution
Thirdly, the evidence presented in | egal proceedings should fully denonstrate
the active service relationship. This neant that, in situations in which
there was doubt about the jurisdiction conpetent to rule on a particul ar case,
the decision should be in favour of the ordinary courts, since it had not been
possible to fully denonstrate that the case constituted an exception

70. The rules fixed by the Constitutional Court were binding on the
country's other jurisdictional authorities. Non-governnental sources
nonet hel ess showed concern about their application in this instance. This was
due to the fact that, since the ruling, the Government had not nade the
necessary arrangenents for referral to the Attorney-General's O fice or to the
ordinary courts of cases currently under the mlitary crimnal justice system
that did not fulfil the conditions for a hearing in the mlitary courts, in
conformity with the Constitutional Court's ruling.

71. The Speci al Rapporteurs recommended the establishment of a nmechani sm
whi ch could contribute to providing justice for past offences.

72. The Governnent pointed out that it had actively participated in the
friendly settlements being reached within the framework of the Inter-Anerican
Commi ssion, al so nmentioning sone of the headway made in the Trujillo, UWvos,
Caloto and Villatina cases.

73. Non- gover nment al sources recogni zed the inportance of the investigative
conmi ssi ons nechanism They noted, however, that progress was mnimal in

cl earing up cases, punishing the guilty and securing social redress for the
victinms of violence. MNone of the judicial investigations had been conpl et ed.

74. The Rapporteurs reconmended taking effective priority neasures to disarm
and dismantle paramlitary groups.

75. The Governnent indicated that the activity of private vigilante groups
had been rejected by the highest governnmental authorities. The
Attorney-Ceneral's O fice had described the fight against inmpunity for acts
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commtted by these groups as one of its priorities. The Human Rights Unit was
currently engaged in 29 investigations in that connection and had issued
arrest warrants for nenbers of those groups.

76. Non- gover nment al sources said that, since the beginning of 1997, the
actions of paramlitary groups had spread throughout the national territory.
In carrying out their actions the groups had comtted serious violations
consi sting of executions, forced disappearances and torture of a dreadfully
cruel nature on all kinds of victinms. They had al so caused the displacenent

of entire populations. In addition, as was typical since they had energed,
they had carried out their actions in highly mlitarized zones and no cl ashes
had occurred with public security forces. |In sone cases joint actions with

the arny had even been reported.

77. These sanme sources note that the Government's attitude towards these
groups was perm ssive, inasmuch as they had not adopted policies to conbat
them Moreover, a tendency was observed to actually legitimze them by
creating and encouragi ng the so-called “Convivir” (coexistence) groups. These
were organi zati ons of private individuals called on to provide specia
vigilante and private security services, with official authorization to use
weapons neant for the exclusive use of the public security forces. Although
the aw was not clear in determining the activities of these organizations,
they were officially pictured as engaged in intelligence work in armed
conflict zones, helping the arny to conbat the guerrillas. This neant that
tasks which were rightly the work of the nmilitary were being delegated to
private individuals, which was contrary to the provisions of the Constitution,
according to which these tasks could only be carried out by the mlitary and
the police forces. An application of unconstitutionality against the decree
creating these groups was currently under exam nation by the Constitutiona
Court.

78. During 1997 the activity of these groups has been stepped up in the
muni ci palities of Yondd, Dadeiba, Renedios and Santa Rosa de Gsos, in the
Departnment of Antioquia; Carnen de Bolivar, Rio Viejo and Tiquisio Nuevo, in
the Departnment of Bolivar; MIlan, in the Departnent of Caquetd; La Jagua de
Ibirico, EI Copey and La Paz, in the Departnment of César; Riosucio, in the
Depart ment of Chocd; Abrego, in the Departnent of Norte de Santander, and
Mapi ri pan, in the Department of Meta.

79. The Speci al Rapporteurs recommended the adoption of nmeasures to protect
those at risk of “social cleansing” killings, in particular street children

80. The Government pointed out that the President's Social Solidarity

Net wor k was conducting a special programme to pronmote the rights and the
protection of the honeless in 12 cities. This was currently being worked on
in an inter-agency conmittee trying to strengthen the “Care for street

chil dren” programre.

81. Non- gover nnental sources said that, between Cctober 1995 and
Sept enber 1996, 314 people had died as a consequence of violence against the
socially marginalized. 1In alnopst 40 per cent of the cases those responsible

for the actions were unknown. Anong the other cases, the paranilitary groups
were mainly responsible, accounting for 57 per cent of cases. Moreover, the
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responsibility for 15 of 24 collective executions of marginalized people was
attributed to them Two and a half per cent of the cases were attributed to
guerrillas and 1.3 per cent to nenbers of the public security forces.

Si xty per cent of these executions occurred in the country's six main cities
(Medel l'in, Barranquilla, Bogota, Cartagena, Cali and Clcuta).

Observati ons

82. The Speci al Rapporteur appreciates the Governnent’s detail ed response by
way of followup to the joint report of the Special Rapporteurs. He hopes
that the Constitutional Court’s ruling that crinmes against humanity coul d not
be service related and thus were anenable to civil and not mlitary
jurisdiction would result in the transfer to the civilian justice system of

all cases of torture presently before the mlitary justice system He also
notes that the Human Rights Commrittee has deplored “the fact that gross and
massi ve human rights violations continue to occur in Colombia... [in
particular] torture and other degrading treatnment” (A/52/40, para. 278).

VWil e informati on has started reaching himfromthe Bogota office of the

H gh Comm ssioner for Human Ri ghts, the Special Rapporteur believes that over
the com ng period, it will be desirable to review procedures for the exchange
of information. He believes the work of this office could be enhanced by

wor ki ng in cooperation with a Special Rapporteur on the human rights situation
i n Col onbi a.

Cuba

83. The Speci al Rapporteur transmtted three new cases to the Governnent.
In addition, he again transnitted those already sent in 1995 and 1996, on
which no reply had yet been received.

Observati ons

84. In the light of the conclusions and reconmmendations of the Conmittee
agai nst Torture, as well as the information referred to in the addendumto the
present report(E/ CN. 4/1998/38/Add. 1, paras. 82-84), the Special Rapporteur can
only reaffirmhis observations of |ast year (E/ CN. 4/1997/7, para. 68).

rus

85. The Speci al Rapporteur sent one new case to which the Governnent
replied. The Governnent also replied to one case transmitted in 1996.

Denpcratic Republic of the Congo

86. The Speci al Rapporteur addressed two urgent appeals to the Government in
conjunction with the Special Rapporteur on the situation of human rights in
the Denocratic Republic of the Congo. One was on behalf of three persons, the
ot her on behalf of ten persons.

D i bout i

87. The Speci al Rapporteur transmtted to the Governnment an urgent appeal on
behal f of five persons.
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Ecuador
88. The Speci al Rapporteur sent an urgent appeal on behalf of a group of
prisoners. In addition, he received a reply fromthe Government on cases
transmitted in 1995.
Egypt

89. By letter dated 28 April 1997, the Special Rapporteur advised the
Governnment that he had received information indicating that torture of persons
detained for political reasons continued to take place on a systematic basis.
In addition, the use of torture against persons detained in ordinary crimna
cases was said to occur with frequency. Torture was reported to be carried
out in the State Security Investigations Departnment (SSI) headquarters in
Lazoghly Square, SSI branches throughout the country, police stations and
Firaqg al-Am (security brigades), where detainees were said to be held

i ncommuni cado. The nethods of torture reported include the adm nistration of
el ectric shocks, beatings, suspension by the wists or ankles, burning the
body with cigarettes, threats of rape or sexual abuse to the detainee or to
female relatives in his presence.

90. The Speci al Rapporteur also advised the Governnent that he had continued
to receive information according to which conditions of a nunber of prisons
were said to be extrenely poor. On the whole, the prison systemwas said to
be characterized by the use of torture and other ill-treatnment as a means of

di sci pline and puni shment, the preval ence of contagi ous di seases such as
tubercul osis, |ack of adequate nedical care for prisoners and bans on visits
fromrelatives and lawers. In this connection, particular allegations had
been received in respect of the High Security Prison (Al -Agrab or the
Scorpion). Prisoners were said to receive insufficient quantities of food and
the food received was said typically to be served fromfilthy buckets and
often infested with insects. Tuberculosis was reported to be w despread
inside the prison. Prisoners requiring hospitalization or specialized tests
such as x-rays were said to be denied access to such nmedical care, even upon
the recomrendati on of the prison doctor. According to a decision taken by the
M ni ster of the Interior on 20 December 1993, the prison was said to be

consi dered "cl osed", meaning that visits of famlies and relatives are banned.
The Adm nistrative Court was said to have issued five rulings cancelling the
cl osi ng deci sion, none of which were reportedly conplied with by the Mnistry
of the Interior. Torture and ill-treatnment of prisoners was reportedly

wi despread at the High Security Prison. |Inmates were said to undergo
"reception parties" at Fayyom Prison upon entering (see E/CN. 4/1997/7,

para. 71).

91. By the sane letter the Special Rapporteur conmunicated to the Government
nine newy reported cases, sone of themcollective, on behalf of 12

i ndi vidual s and a group of 100 prisoners. He also sought follow up

i nformati on on two previous cases, involving 53 individuals, and retransmtted
a nunber of previously transnitted allegations to which he had not yet
received a reply. The Special Rapporteur further transmtted two urgent
appeal s on behalf of the sanme four individuals. One appeal also raised the
case of a group of 250 farners.



E/ CN. 4/ 1998/ 38
page 20

92. The Government replied to 14 cases, sone of themcollective,
involving 99 individuals, all transmtted in previous years.

Observati ons

93. The Speci al Rapporteur again expresses his appreciation for the
substantial efforts the Governnent has undertaken in order to respond to the
nunerous all egations he has transmtted. He notes that in no case has a
police or security official been convicted and sentenced for torture. He
detects a willingness of the agencies of the adm nistration of justice to

pl ace too heavy a burden on the alleged victins pursuing their investigations,
thus inplying a great willingness to close cases. The few cases of

di sciplinary action, involving reduction of salary or transfer to another
police station, hardly suggest a serious commtnment of the institution to
redress grave abuses of prisoners. His concerns as addressed | ast year have
not abated (E/CN. 4/1997/7, para. 73). Prelimnary contacts with the Permanent
M ssi on encourage himto hope that the Governnment will respond positively to
his request for an invitation to visit the country in the com ng year

Equat ori al Gui nea

94. The Speci al Rapporteur sent the Governnent four urgent appeals, to one
of which the Governnent replied.

Observati ons

95. The Speci al Rapporteur notes that the Special Rapporteur on the human
rights situation in Equatorial Guinea observed in his last report “that cases
of torture and ill-treatnent of prisoners continue to occur, although the
nunber of conplaints received is considerably |ower than in previous years”
and that the “inpunity of the perpetrators of human rights violations is
continuing” (E/CN. 4/1997/54, paras. 40 and 44).

Et hi opi a
96. The Special Rapporteur transmitted to the Governnment eight individua
cases, one of which had al so been the object of an urgent appeal. In addition

he submtted four other urgent appeals, one on behalf of a group of sone
200 individuals and three on behalf of some 20 nenbers of the Oronp ethnic
group. The Government replied to the appeal concerning the group of

200 individuals, to two appeals on the Oromp nenbers and to anot her urgent
appeal on behalf of a | arge nunber of persons which had been transmitted in
1996 in conjunction with the Special Rapporteur on extrajudicial, sumuary or
arbitrary executions.

Observati ons

97. The consi stency of allegations of torture, particularly as regards
persons in the hands of the arny and suspected of involverment with the O ono
Li beration Front,is a matter of concern to the Special Rapporteur. A thorough
inquiry into the detention and interrogation practices of the army in its
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counter-insurgency operations with a view to bringing such practices into |ine
with international standards is the mninum neasure that should be undertaken
by the Governnent as a matter of urgency.

Ceorgia

98. In a letter of 5 February 1997, the Special Rapporteur inforned the
Governnment that he had received reports indicating that nost persons detai ned
for political reasons and sone persons detained in ordinary crimnal cases in

Ceorgia were subjected to torture or other ill-treatnment during detention and
interrogation. Torture and ill-treatment were reportedly used to obtain
"confessions" or extract other information from detai nees. The nethods of
torture and ill-treatnent reported included hangi ng upsi de down; scalding with

hot water; extraction of fingernails or toenails; application of electric
shocks; systematic beating, sometinmes resulting in fractured bones or broken
teeth; and issuing of threats that nenbers of the detainee’s famly would be
killed or tortured. Courts were said generally to refuse to exclude evidence,
i ncludi ng "confessions”, repudi ated by defendants as having been obtai ned
through torture, and to fail to investigate such clains of torture.

99. Conditions in prisons and detention centres in the country were
reportedly abusive. Prisons were said to be severely overcrowded and
unsanitary, w th contagious diseases such as tubercul osis and dysentery
wi despread. Detainees also reportedly |acked adequate food and nedica
treatment.

100. The Special Rapporteur also transmitted allegations concerning seven
per sons.

Observati ons

101. The Special Rapporteur notes the concerns of the Committee against
Torture as regards the “volunme of conmplaints of torture, particularly rel ated

to the extraction of confessions ..., the failure to investigate clains of
torture and to prosecute alleged offenders ... (and) to make proper provision
for conpensation, restitution and rehabilitation of victims of torture ... the

grossly inadequate conditions in places of detention, including prisons

(and) the al arm ng nunber of deaths in prison” (A/52/44, para. 120). He also
stresses the Committee’s recommendations, in particular, that proposing
abolition of incommunicado detention. He also notes the siml|ar concerns
expressed by the Human Rights Conmittee (A/52/40, paras. 240-243) and its
recommendati ons (paras. 253-255).

Cer many

102. By letter dated 17 Novenmber 1997, the Special Rapporteur advised the
CGovernment that he had continued to receive allegations indicating that a
nunber of persons had been subjected to disproportionate or unnecessary force
while police officers were trying to restrain or arrest them or to
ill-treatnent in police custody. Victins were said to include nostly
foreigners, including asylum seekers, or nenbers of ethnic mnorities.

Beati ng, kicking and punching were the nost reported forms of ill-treatnent.
Crimnal investigations were known to have been instituted, but their
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pronpt ness, thoroughness and inpartiality had been questi oned. Few officers
were as a result said to have been prosecuted or sanctioned and conpensation
had in several cases reportedly not been accorded.

103. The Special Rapporteur also transmitted six individual cases. Wth
respect to the cases previously transmtted, the Special Raporteur sent to the
Gover nment comments made by the source to the reply on three instances and
requested follow up information on another four

Observati ons

104. The Speci al Rapporteur notes the concern of the Human Ri ghts Conmittee
“that there exist instances of ill-treatnment of persons by the police,

i ncluding foreigners and particularly nmenbers of the ethnic mnorities and
asyl um seekers” (A/52/40, para. 181).

G eece

105. The Special Rapporteur transmtted allegations concerning two persons,
to which the Governnment replied.

Guat emal a

106. The Special Rapporteur transmtted three new cases of alleged torture to
the Governnent and requested additional information on two other cases
transmtted in 1996

Haiti

107. In a letter of 9 June 1997, the Special Rapporteur advised the
Governnment that he had received information indicating that, since their
initial deploynment in July 1995, the Police nationale d Haiti had frequently
treated individuals with excessive force during arrest and beaten themin
police |l ock-ups, thus reflecting insufficient training and i nadequate

| eadership. Only in a few cases had investigations been carried out and those
responsi bl e prosecuted and gi ven appropriate sanctions, either at the

adm nistrative or the judicial level. It was also reported that the Police
Nat i onal e has not devoted sufficient resources to ensure that the |nspector
CGeneral’s office has the necessary personnel and equi pment to conduct thorough
i nvestigations of police msconduct and to regularly visit police stations
around the country, as required by |aw.

108. The Speci al Rapporteur also transmitted allegations concerning four
cases.

Hondur as

109. The Special Rapporteur transmtted two new cases to the CGovernnment. He
also transmitted various others sent in previous years on which no reply had

yet been received or on which he was requesting additional information. The

Government replied to all of them
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Hungary

110. The Special Rapporteur transmitted to the Government information
concerni ng one individual case.

| ndi a

111. By letter of 28 April 1997, the Special Rapporteur informed the
Governnment that he had received reports indicating that the use of torture by
police in Punjab was wi despread. The nethods of torture reported include
beatings with fists, boots, lathis (long banboo canes), pattas (leather straps
wi th wooden handl es), |eather belts with nmetal buckles or rifle butts; being
suspended by the wrists or ankles and beaten; kachcha fansi (suspension of the
whol e body fromthe wists, which are tied behind the back); having the hands
trodden upon or hanmered; application of electric shocks; burning of the skin
sometines with a hot iron rod; renoving nails with pliers; cheera (forcing the
hi ps apart, sonetinmes to 180 degrees and often repeatedly, for 30 mnutes or
nore; and the roller nethod (a | og of wood or ghotna (pestle for grinding
spices) is rolled over the thighs or calves with one or nore police officers
standi ng upon it); and insertion of chili peppers into the rectum

112. The Speci al Rapporteur transmtted new all egati ons concerning 16
persons, two of which the Governnment responded to, and forwarded additiona

i nformati on concerning a previously transmtted urgent appeal to which the
Government had replied. The Special Rapporteur also made four urgent appeals,
two of which concerned the sanme person, and one of which was collective.

Observati ons

113. The continui ng concern expressed over the years by the Speci al

Rapporteur about the extent and lethal nature of torture allegedly inflicted
by the | aw enforcenent authorities remai ns undi m nished. He notes the concern
expressed by the Human Ri ghts Conmittee “about the incidence of custodia

deat hs, rape and torture” in the country (A/52/40, para. 438) and again notes
his outstanding request for an invitation to visit the country, non-conpliance
with which was al so a matter of concern for the Conmittee.

| ndonesi a

114. In a letter of 2 July 1997, the Special Rapporteur informed the
Government that he had continued to receive reports alleging that the use of
torture and other ill-treatnent by police and nmilitary personnel was

wi despread. According to the information, persons detained for politica
reasons were frequently first held i nconmuni cado and interrogated in mlitary
cust ody, where many incidents of torture allegedly occur, before being
transferred to police custody. In a letter of 28 Cctober 1997, the Government
contested all egations of w despread torture, though acknow edgi ng that
ill-treatnment can sonetinmes occur, especially where individuals resist arrest
and thus cause thenselves to be injured.

115. The Speci al Rapporteur also informed the Governnment of newly received
al I egati ons concerning 23 persons, 14 of whom were from East Tinor, and
supplied further information and questions regarding two previously
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transmtted cases to which the Governnment had replied. Responses were received
fromthe Governnment in each case, as well as on two other cases transmtted by
the Rapporteur in 1996. In addition, the Special Rapporteur made 14 urgent
appeal s, 11 of which concerned East Tinor, on behalf of 112 named individuals
and two groups, 11 of which the Governnent replied to.

Observati ons

116. As the Special Rapporteur observed |ast year, he “appreciates the
Governnment’ s responses in respect of the cases he transmits to it. Despite
these responses, he believes that the persistence and consi stency of the

al l egations he receives, justify continuing concern with the issue. In
particul ar, he does not consider sinple denials by |law enforcement or security
agencies of detention or ill-treatnent during detention as conclusive”.

117. He considers that the continuing unw llingness of the Government to
invite himto visit Indonesia and East Tinor could be construed as being ai ned
at avoiding direct and i ndependent evaluation of the allegations and the

of ficial denials.

lran (Islamc Republic of)

118. The Speci al Rapporteur transmtted three urgent appeals, two of themin
conjunction with the Special Representative on the situation of human rights
in the Islam c Republic of Iran, concerning four individuals and a group of
several hundred persons.

Observati ons

119. The Special Rapporteur notes that, in his report to the Cenera
Assenbly, the Special Representative of the situation of human rights in the
Islami c Republic of Iran described hinself as “deeply concerned at the
continuing reports of the use of cruel, inhuman or degrading treatnment or
puni shment in the Islamc Republic of Iran” (A/52/472, para. 31). He
especially shares this concern in respect of continuing reported use of
stoning and | ashing for offences of a noral nature.

I raq

Observati ons

120. Al though he has not been in a position to transmt specific cases to the
Governnent, the Special Rapporteur notes the “particul ar concern” of the
Speci al Rapporteur on the situation of human rights in Iraq that “the practice
of torture continue[s] to occur in lraq (A/52/476, para. 56) and the “grave
concern” of the Human Rights Committee about “reports from many sources
concerning the high incidence of... torture and ill-treatnent”
(CCPR/ C/ 79/ Add. 84, para. 8).

| srael

121. On 11 June 1997, the Special Rapporteur informed the Governnent that he
had continued to receive information according to which a | arge nunber of
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persons detai ned by the General Security Services (GSS) had been subjected to
torture or other ill-treatnent during interrogation. Many if not all of the
reported nethods of torture and other ill-treatnment were said to be authorized
under the Landau gui delines, which remain unpublicized, allow ng for the use
of “noderate physical pressure” under certain circunstances. These nethods

i nclude: violent shaking; tying the victimin painful positions; forcing the
victimto sit or stand in painful positions (shabeh); hooding, often with

mal odor ous sacks; sleep deprivation; enforced squatting; exposure to |oud
musi c; and threats, including death threats.

122. The Special Rapporteur also transmitted to the Government six individua
cases and made seven urgent appeals, on behalf of 31 individuals. He further
retransmtted a nunber of allegations previously subnmtted to which no reply

had been received. The Governnent replied to three urgent appeals and

provi ded responses to five cases included in last year's report.

Observati ons

123. The Speci al Rapporteur appreciates the detail ed responses received from
the Governnent and acknow edges again the dreadful challenges posed by
politically notivated terrorist activities. It is nevertheless clear that

I srael has not found neans conpatible with international law to interrogate
suspected terrorists. Nor, as indicated by the Tarabi eh case nentioned in the
addendumto this report (E/ CN.4/1998/38/ Add. 1, para. 214), does he share the
Governnent's confidence that the nethods used are restricted to uses where a
“terrible disaster” loonms (id., para. ...). He notes the position of the
Conmi ttee agai nst Torture which concludes, consistently with his own
observations | ast year, that the known nethods of interrogation are “breaches
of article 16 [prohibition of cruel, inhuman or degrading treatment or

puni shment] and al so constitute torture as defined in article 1 of the
Convention [against Torture and Other Cruel, |nhuman or Degradi ng Treatnment or
Puni shment]. This conclusion is particularly evident where such nethods of
interrogation are used in conbination which appears to be the standard case”
(A/ 52/ 44, para. 257).

Kenya

124. By letter of 17 February 1997, the Special Rapporteur advised the
Governnment that he had continued to receive information concerning w despread
i nstances of torture in Kenya. The nethods of torture reported include:

beati ngs, including kicking to the sides while the victimis Iying on his or
her back, beating on the soles of the feet or on the legs, beating all over
the body, beating with a sharp-edged pol e and “boxi ng” of the ears; being held
in a hole which is progressively filled with water; exposure to cold;

adm ni stration of burns; adm nistration of electric shocks; confinement in the
dark; forcing victinms to maintain tiring postures; sexual abuse, including
rape, tightening of a wire tied around the testicles, insertion of objects
into the rectum pricking of the genitals, and threats of rape to the victim
or the victims famly; forced exercise; and prevention of access to the
toilet.
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125. Persons wi shing to file a conplaint against the police for ill-treatnent
were said be discouraged or refused perm ssion by police to fill out the

required form which also has to be conpleted by a doctor. Even when such
forms were conpleted, they were said to be frequently lost or renoved from
case files. Many victinms reportedly did not conplain because prior to their
rel ease they m ght have been threatened by police that they would be
rearrested or face other adverse consequences if they did so.

126. The Speci al Rapporteur also received reports concerning some 50 persons
from Western Province suspected of links with the alleged opposition guerilla
groups February Ei ghteenth Movenent (FEM) or the February Ei ghteenth

Resi stance Arny (FERA), who were said to have been taken to an unknown
detention centre between January and Septenber 1995. Detainees were allegedly
subjected to a variety of fornms of torture, including many of those enunerated
above. They were reportedly held in solitary confinenent in a block of

36 roons, sone 300 metres fromwhere the torture sessions took place. It was
all eged that 12 or 13 officials dressed in suits would typically be present
during torture sessions, with the torture carried out by four persons and the
remai ning of ficials observing and encouraging the torture. A nunber of
det ai nees were said to have been inspected by a doctor, acconpani ed by

three police officials, who appeared to be naking a determ nation as to

whet her the prisoners were fit for further “interrogation”. One prisoner was
reportedly not tortured for a period of one week, after a doctor in his
presence told police officials to let himrest. Mst injured prisoners

exam ned by a doctor were given only tablets of paracetanol for their

Injuries.

127. The Speci al Rapporteur infornmed the Governnent of newy received

al | egations concerning five persons. He also requested additional informtion
regardi ng six previously transmtted cases, sone of themcollective, to which
the Governnent had replied that investigations were under way. In addition

he retransmtted the remaining allegations to which no reply had been
received. One urgent appeal was also transmitted to the Government, on behal f
of an individual

Observati ons

128. The Speci al Rapporteur remai ns concerned that the continuing flow of
al l egations indicates the existence of a problem deserving serious attention
al beit he acknow edges the firmdecision of the Senior Resident Mugistrate
referred to in the case described in paragraph 228 of the addendumto this
report. He draws attention to his outstanding request to visit the country.

Kuwai t

129. The Special Rapporteur transm tted one urgent appeal on behalf of a
group of foreign nationals to which the Government replied.

Mal aysi a

130. The Special Rapporteur transmtted one urgent appeal on behalf of a
group of persons to which the Governnent replied



E/ CN. 4/ 1998/ 38
page 27
Mal di ves
131. The Special Rapporteur transmtted two urgent appeals.
Mauri t ani a

132. The Special Rapporteur transmitted to the Governnent an urgent appeal on
behal f of five persons.

Mexi co

133. The Special Rapporteur transmitted ei ght urgent appeals to the
Governnent, one of which jointly with the Wrking Goup on Enforced or

I nvol untary Di sappearances. The Governnent provided information in connection
with seven of them as well as two cases transmitted in 1995 and 1996
respectively.

Observati ons

134. The report of the Special Rapporteur’s mssion to Mexico
(E/ CN. 4/ 1998/ 38/ Add. 2) contains his conclusions and recomendati ons regardi ng
the situation fromthe perspective of his nandate.

anmar

135. By letter dated 21 February 1997, the Special Rapporteur informed the
Governnment that he had received reports indicating that the arny (tatnmdaw)
had continued to use torture and ill-treatnent against nmenbers of ethnic
mnorities in the Shan and Mon States and the Tani ntharyi (Tenasserim

Di vision. Persons forced to performportering duties for the army and

vill agers suspected of having links with armed opposition groups were said to
be nobst vul nerable to such practices. Porters unable to carry their required
| oads of supplies and anmunition were allegedly often puni shed by such nethods
as repeated beatings with banboo sticks or rifle butts and deprivation of
food, water, rest and nedical treatnent.

136. The Speci al Rapporteur had al so been inforned that a nunber of persons
who were forced to performunpaid | abour by the tatmdaw on construction
projects had all egedly been subjected to ill-treatnent, including by being
hel d in chains and receiving i nadequate food and nedi cal care.

137. Furthernore, the Special Rapporteur advised the Government that he had
recei ved information according to which a nunber of persons had allegedly been
beaten by the police during student denonstrations in Yangon in Decenmber 1996.

138. By its letter dated 25 April 1997, the Governnment stated generally, wth
respect to the student denonstrations in Decenber 1996, that there had been no
single incident |eading to bl oodshed. Concerning the general allegations of
the treatment of porters by menbers of the arned forces, the Government

i nformed the Special Rapporteur that the armed forces sonmetimes had to enpl oy
civilian | abourers for transportation of supplies and equi pnent over difficult
terrain in renote areas when | aunchi ng operations agai nst arned groups. The

| aw provided for the hiring of civilian | abourers to assist the arnmed forces
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on active duty. Such recruitnment was done after consultations with the |oca
authorities and based on three criteria: the civilians had to be unenpl oyed;
physically fit to work as porters; and a reasonable anbunt of wages had to be
fixed and agreed upon before recruiting. Civilian |abourers thus recruited
were never required to acconpany the troops to the actual scene of battle,
neither were they exposed to danger. The respective mlitary unit had the
responsi bility of paying wages and transport charges and providing
accommodat i on, food and nedi cal coverage for the hired | abourers. There al so
exi sted volunteer porters and professional porters who earned their |iving by
offering their services as porters. The porters were treated well by the
armed forces.

139. The Government further responded to general allegations transmtted

in 1996, concerning abuses said to have been carried out by the Denpcratic
Kayi n Buddhi st Arny (DKBA), which was reported to receive logistical, tactica
and ot her support fromthe tatnadaw (E/ CN. 4/1997/7, para. 146). The
Governnment stated that the DKBA was the fighting unit of the Denobcratic Kayin
Buddhi st Organi zati on (DKBO), which broke away fromthe arned terrorist group
Kayin National Union (KNU) in 1994, due to dissatisfaction with the

| eadershi p. Wien the KNU | aunched a nmassive offensive against the DKBO in
January 1995, during which hundreds of people, including civilians, were
killed, the |Iocal inhabitants had requested assistance fromthe tatnmadaw. The
Governnment stated that, since the aspirations of the DKBO had reveal ed the
sincerity of their wi shes for peace and stability of the region and coinci ded
with those of the Government, the tatnmadaw had provi ded the necessary

| ogi stical support. Wiile the DKBA | aunched its assault on the KNU
headquarters, tatnmadaw units secured the rear with the aimof protecting
nearby villages fromattack by KNU remmants. Armed cl ashes had broken out at
ti mes between the forces of the KNU and the DKBO As the CGovernnent had not
yet held any official peace talks with the DKBO, and as the DKBO had yet to
return to the legal fold, the Myanmar authorities had no control over the
DKBO. Neither could the authorities be held responsible for the activities of
t he DKBO.

140. The Special Rapporteur also transmitted to the Government six newy
reported cases, two of them collective, on behalf of eight individuals and
retransmtted a nunber of cases, submitted in 1995 and 1996, to which no reply
had been received. |In addition, he made two urgent appeals in conjunction
with the Special Rapporteur on the situation of human rights in Myanmar on
behal f of 15 individuals and sone unnaned rel atives of two of them The
Governnment replied to one newly reported individual case and 12 previously
transmtted all egations concerning 39 individuals.

Observati ons

141. The Speci al Rapporteur appreciates the responses of the Government.
Neverthel ess, he notes the conclusions of the Special Rapporteur on the
situation of human rights in Myanmar that “the practice of torture, portering
and forced | abour continue to occur in Myanmar, particularly in the context of
devel opnent programres and counter-insurgency operations in mnority-dom nated
regions”. (A/52/484, para. 147)
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Nam bi a

142. The Special Rapporteur transnmitted one urgent appeal to the Governnent
on behal f of one individual and his famly

Nepa

143. In a letter of 20 June 1997, the Special Rapporteur inforned the
Governnment that he had continued to receive information according to which
persons suspected of being nenbers or synpathizers of the Communi st Party of
Nepal (Maoist) or its affiliate, the Sanyukta Jana Morcha, were subjected to
torture or other ill-treatnment follow ng arrest, especially in the m d-western
region of Nepal. The nethods of torture reported to be inflicted nost
frequently were beatings on the soles of the feet (falanga) and the
application of rollers, usually in the formof a weighted bamboo cane, down
the legs of the victim (belana). The latter nethod was said to cause nuscle
damage and/or renal failure.

144. He also transmitted allegations concerning 14 individuals and a nunber
of unnaned persons.

145. On 27 March 1997, the Governnent replied to general allegations, as wel
as one collective case, transmtted in 1996. The forner concerned the all eged
ill-treatnment of Maoist political activists in md-western Nepal, reports of
repeat ed beatings, beatings to the soles of the feet, the placing of nettles
on the body and the use of rollers on the thighs, as well as alleged

i ncommuni cado detention for over 24 hours. The Government deni ed each of the
al | egati ons.

Observati ons

146. The consistency of allegations of torture and ill-treatnent reaching the
Speci al Rapporteur indicate a pressing need for the Government to ensure
scrupul ous investigations of the cases concerned and to put in place neasures
that will avoid | aw enforcenent officials having a sense of impunity when they
resort to crimnal nethods in the course of their work

Ni_ger

147. The Speci al Rapporteur transmtted to the Government reports concerning
four individuals. Two were nmenbers of a group of denobnstrators said to have
been arrested in Nianmey on 11 July 1996 then taken to the military canp at
Ekr af ane.

Ni geria

148. The Speci al Rapporteur transm tted seven urgent appeals, sone of them
col l ective, on behalf of 18 individuals. One urgent appeal was sent in
conjunction with the Chairman of the Wrking Goup on Arbitrary Detention on
behal f of an individual case concerning which the Special Rapporteur had

al ready transmtted an urgent appeal in 1996. Two urgent appeals on behal f of
a group of journalists were transmitted in conjunction with the Specia
Rapporteur on the pronotion and protection of the right to freedom of opinion
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and expression. The Government acknow edged recei pt of three urgent appeals
and forwarded further information in relation to one appeal in particular

Paki st an

149. By letter dated 17 Novenmber 1997, the Special Rapporteur advised the
Government that he had continued to receive reports, covering the situation
under successive governnents until June 1997, on the w despread use of torture
and ot her cruel, inhuman or degrading treatnment or punishnent in Pakistan. To
some extent, torture would appear to have been facilitated by existing

| egi sl ation and the occurrence of unlawful detention, but the problem of

i mpunity and effective collusion of governnent officials with non-State actors
was also reported to constitute an inportant contributory factor to its

exi stence.

150. Torture, including rape, was often said to have been used by the police
to intimdate, humliate or punish people in custody. Many victinms had
reportedly died as a result, often w thout those allegedly responsible having
been brought to justice. Prisoners were frequently reported to have been

deni ed basic facilities, including nedical treatnment. Despite the announced
partial ban on fetters of 1996, the use of bar fetters in prison was said to
have continued in practice and a reconmendation for their abolition by the Law
Conmi ssion in June 1997 had reportedly not yet been acted on. Wi pping,

al though in nost cases understood as abrogated by the Abolition of the

Puni shment of Whi ppi ng Act of 1996, reportedly remai ned applicable for certain
of fences under Islamc law. The Zina Odinance of 1979, which prescribes

puni shments consi dered cruel, inhuman and degradi ng under international |aw,
was still applicable and could, due to its evidential requirenments, expose
female victins of rape to the risk of being charged with an unl awful sexua

rel ati onship. Rape by influential people was said to have been ignored by the
police. Victinms of torture had reportedly faced problenms when trying to

regi ster conplaints with the police who were often said to have refused
assistance. Conplicity, acquiescence and indifference of government officials
in practice was further said to have been clained, in particular, by female
victinms of donmestic violence and ill-treatnment in the context of bonded | abour
and tribal retribution.

151. The Special Rapporteur further requested the Government, by letter

dated 18 Septenber 1997, to provide himw th informati on on any steps taken to
i npl enment the recomendations in his 1996 nission report on Pakistan

(E/CN. 4/1997/7/Add.2). In his letter of 17 Novenber 1997, he recalled the
Governnment’s attention to this request. He expressed particular concern about
reports that bar fetters and simlar instrunments of restraint continued to be
used and requested to receive informati on on the nmeasures which had been taken
to termnate their use, referring, inter alia, to assurances by the Interim
Governnent that it had ordered an end to the use of fetters in prison

152. The Special Rapporteur also transmitted allegations of five cases, sone
of them collective, on behalf of seven individuals and a group of unnaned
persons. He transmitted updated i nformation on one previously submtted

i ndi vi dual case and nmade one urgent appeal on behalf of one individual
Furthernore, the Special Rapporteur retransmitted allegations transmtted in
1994, 1995 and 1996 to which no reply had been received.
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Observati ons

153. While aware that many of the outstanding cases occurred before the
present Government was el ected, he notes that the State remains responsible
for investigating earlier cases and bringing to justice those identified to
have been responsible for acts of torture. He is disturbed to |earn that
despite the assurances he had received, fetters may still be being used as a
formof punishnent in jails. He is also aware of resistance to bringing
prison rules into line with the Abolition of the Punishnment of Whipping Act
and with the Law Conmi ssion’s recommendati on that the use of fetters as a
puni shment be abolished. |In general, he would urge the Government to supply
informati on on the followup that may have been given to the recomrendati ons
contained in the report of his mssion

Peru

154. By letter dated 26 May 1997 the Special Rapporteur advised the
Governnment that he had received information that torture continued to be

wi dely practised in the country, both agai nst those suspected of comrn
crimnal offences and agai nst those suspected of offences of a politica
nature, and not only in the zones under a state of emergency. |In particular
this was alleged to be done in the towns and cities by units of the
anti-terrorist police (DI NCOTE), and in the rural areas by the arned forces
havi ng control over the zone because of the state of energency. Various
aspects of the anti-terrorist |egislation would appear to contribute to this
situation. They include the period of tine said to be available to the police
to interrogate suspects and bring charges, which would seemto be al nost
unlimted. During their inquiries the police can hold sonmeone in custody for
up to 15 days and, if they decide that the proper conpletion of the

i nvestigation so requires, they can extend this period indefinitely.

Mor eover, the type of evidence nost commonly presented by the police agai nst
persons suspected of terrorist offences was statenments by these or other
suspects, often unsupported and even contradi cted by other evidence.

155. It was reported that prison conditions were particularly bad for persons
serving a sentence under the anti-terrorist legislation. These prisoners were
usually kept in solitary confinenent for the first year of their sentence,
were allowed to | eave their cell for only 30 mnutes a day and to receive
visits only fromtheir |awers. Only after the first year were they all owed
visits fromrelatives (30 mnutes a nonth for adults and once every

three nonths for children).

156. In the sane letter the Special Rapporteur transmitted to the

Government 22 new cases, sone of themcollective cases, and again transmtted
others sent in 1996 on which no reply had been received fromthe Government.
The Governnent replied to sonme of the new cases and to some of those
transmitted in previous years. The Special Rapporteur also nade an urgent
appeal on behal f of two persons, to which the Government replied.
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Observati ons

157. The Speci al Rapporteur appreciates the responses fromthe Government.
He continues to believe that his observations of |ast year remain applicable
(E/CN. 4/ 1997/ 7, paras. 157-158).

Republic of Korea

158. By letter dated 11 June 1997, the Special Rapporteur advised the
Governnment that he had received information indicating that the use of sleep
deprivation and threats agai nst detai nees undergoing interrogation by police
in the Republic of Korea were routine. Sone detainees were also allegedly
subj ected to beatings. Because detainees were not always pernmtted to see

| awyers prior to or during interrogation and because the famlies of detainees
were not always infornmed of the place of detention, many detai ned persons were
said to have been held in what ampunts to prol onged i ncommuni cado detention, a
condition which facilitates torture and other ill-treatnent. Detainees were
al l egedly unable to gain pronpt access to a judge under the crimnal procedure
law in force, as such access was said to be determ ned upon witten
application by the prosecution or on the initiative of the judge. According
to information received at the tine, suspects may be detained for up to

30 days prior to indictment or for up to 50 days in the cases of persons first
det ai ned for sone offences under the National Security Law. Courts were said
often to fail to inquire into allegations by defendants that their

“conf essi ons” had been obtained while undergoing interrogation under torture
or other ill-treatnment and such “confessions” were frequently admtted as

evi dence at trial

159. In response to these allegations, the Governnent denied in its letter

of 15 Septenber 1997 that torture and other fornms of ill-treatnment were
committed during interrogation. It stated that both the Constitution and the
Crimnal Code prohibit torture and i nhumane treatnent and that the revised
Penal Procedure Code of 1995 obligated the prosecutor to inspect regularly
detention facilities of police stations and confinenment areas of any

i nvestigating bureau. The Constitution and Penal Procedure Code al so provided
that the defence counsel or famly of a suspect or accused under arrest or
detention had to be notified w thout delay regarding the charges and the
reasons for, the tine and the place of the arrest or detention. Under no
circunstances could contact with famly or counsel be denied. Wth respect to
the detention periods, the Governnent stated that the maxi mum detention period
for a general crinme was 30 days. The maxi mum detention period at a police
station and public prosecutor's office was 10 days at each place respectively.
The detention period at a public prosecutor's office could be extended an
additional 10 days with the approval of a judge. For some offences under the
Nati onal Security Law requiring long-term specialized investigations and

i nformati on-gat hering procedures, the maxi num detention period could be
extended to 50 days with a judge's permi ssion. The CGovernnment further stated
that the Constitution and the Penal Procedure Code both stipulate that
confessions likely to have been extracted involuntarily due to torture, for
exanpl e, could not be adnitted as evidence of guilt. Any person who had
suffered torture or inhumane treatnent could file a conplaint with the
judicial authorities and if it related to the scope of duty of a public

of ficial, demand conpensation fromthe State. This said, the Government added
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t hat some defendants nake false clains of torture and ill-treatnent in order
to avoid crimnal punishment, but the validity of such claim would be fully
i nvesti gat ed.

160. The Special Rapporteur also transnmitted one newly reported individua
case. Wth respect to two previously transmtted cases the Special Rapporteur
sent to the Government conments made by the source to the Governnent's reply.
The Governnent replied to the newy transnmtted individual case, to a
collective case transmitted in 1996 and to the comrents by the source
concerning two previously transmtted cases.

Ronani a

161. The Special Rapporteur transmitted to the Governnent new all egations
concerning 20 persons. He also retransnmitted general allegations regarding
ill-treatment on police prem ses, and the manner in which investigations are
conducted (E/CN. 4/1997/7, paras. 166-167), as well as 10 individual cases
transmtted in 1995 and 1996, to which no reply had been received.

Observati ons

162. The Speci al Rapporteur regrets the absence of responses to nunerous
cases over the year.

Russi an Federation

163. By letter dated 17 Novenber 1997, the Special Rapporteur informed the
Governnment that he had continued to receive allegations concerning the use of
torture and other fornms of ill-treatnment in the Russian Federation. Severa

al | egati ons concerned cases of persons alleged to have been tortured or
ill-treated in the context of the conflict in the Chechen Republic. O her
reports alleged resort to torture and ill-treatnment by the police,
particularly during pre-trial detention. Torture was mainly reported to occur
i medi ately after arrest or during interrogation to intimdate detainees or to
extract confessions. But also after being tried, detainees were still said to
be at risk of torture and ill-treatnment in prison, sonetinmes allegedly by
fellow prisoners in collusion with the prison authorities.

164. Torture methods nost commonly reported included beatings, electric
shocks, asphyxiation (slonik) and particularly painful nmethods of physica
restraint (konvert and [ astochka). The slonik nmethod was said to consist of
the wearing of a gas mask with the oxygen supply cut off. For the konvert

met hod the person was reportedly secured in a position with the legs pulled up
to the head. The | astochka method was said to entail the handcuffing of the
hands behind the back but above the level of the head, as a result of which
the back was arched in a painful position. Furthernore, detention conditions
were reportedly still characterized by overcrowdi ng and unsati sfactory
sanitation and medi cal care, anobunting to ill-treatnent. Generally, nmenbers
of ethnic mnorities were alleged to be at particular risk of ill-treatment.
Some asylum seekers had al |l egedly been subjected to refoul enent. Use of
torture and ill-treatnment by the police had further been reported to be
systematic in certain areas, including Mdirdovia and the regions of Magadan and
Bryansk.
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165. Torture and ill-treatnment had al so been reported to occur on a w de
scale within the arned forces, where senior soldiers and commandi ng of ficers
were often alleged to mistreat young recruits wi thout the authorities taking
appropriate renedi al measures. Besides the soldiers' poor |iving conditions,
reports had enphasized the continuing occurrence of torture methods such as
wi t hhol di ng food, rape, beatings and other humliating and degradi ng

puni shment s.

166. The information received suggested that pronpt, effective and inpartia
i nvestigations had often not been carried out by the authorities, with the
result that those responsible were rarely said to be prosecuted. Were
perpetrators had been sentenced, penalties had in several cases been

consi dered conparatively light. To sone extent existing |egislation
allowing, inter alia, for prolonged pre-trial detention, was still said to
create favourable conditions for the occurrence of torture and ill-treatnent.

167. The Special Rapporteur also transmitted to the Governnment 28 cases, sone
of them collective, on behalf of 43 identified individuals, a group of four
unnanmed persons and a nunber of unnaned prisoners and soldiers. He further
sought follow up information regarding the devel opnents in a number of cases
submtted in 1995 to which replies had been received. 1In addition, the
Speci al Rapporteur retransmtted two cases to which no reply had been
received. The Governnent replied to a nunber of cases transmtted in 1996.

Followup to the recommendati ons nade by the Special Rapporteur subsequent to
his visit to the Russian Federation

168. The Speci al Rapporteur visited the Russian Federation from 17

to 28 July 1994. His report on that mission is contained in document

E/ CN. 4/ 1995/ 34/ Add. 1. During 1995 and 1996, the Governnment had i nforned the
Speci al Rapporteur of neasures that had been or were to be taken pursuant to
the recomrendations in his report (see E/CN. 4/1996/35, paras. 142-148 and

E/ CN. 4/ 1997/ 7, paras. 172-175). During the present reporting period, the
CGovernment continued to informthe Special Rapporteur about such neasures.
Thus, it reported that, on 14 June 1997, the President of the

Russi an Federation issued decree No. 593 concerning the repeal of certain
presidential decisions and transmtted a copy of the decree. |In particular
the decree provided, in connection with the adoption of the new Crim nal Code
for the repeal of presidential decree No. 1226 of 14 June 1994 under which the
| aw enf orcenent agencies were authorized to apprehend and hold citizens under
arrest for a period of up to 30 days on suspicion of having committed a
serious crime, w thout bringing charges, w thout any preventive neasures
havi ng been decreed and in the absence of a judicial warrant.

169. On 3 Septenber 1997, the Governnment advised the Special Rapporteur that,
on 8 July 1997, the Governnent had adopted decision No. 833 on the
establ i shnment of m ni mum standards of nutrition and living conditions for
persons sentenced to deprivation of liberty. The purpose of the decision was
to inprove the conditions of detention of prisoners in conformty with the
Standard M nimum Rul es for the Treatnent of prisoners.
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Observati ons

170. The Special Rapporteur continues to appreciate the information provided
by the Governnent, both by way of followup to his 1994 m ssion and as regards
i ndi vi dual cases. He also notes the concern of the Comm ttee against Torture
which is consistent with the information before him (A/ 52/44, para. 42). He
wel conmes the establishment of mnimum standards of nutrition and living
conditions for persons sentenced to deprivation of liberty. He notes,

however, that in the past existing standards in the sane fields had remai ned
uni npl enent ed, because of the |lack of resources allocated to the

adm ni stration of places of deprivation of liberty. He also renains

particul arly concerned about the nore acute problem of torturous conditions of
detention in pre-trial detention centres (SIZGs), which appear to persist on a
wi despread scal e despite concrete recomendati ons he made in the report of his
visit to alleviate the problem As far as investigations of allegations of
ill-treatnment of persons under interrogation are concerned, he believes that
national and international m sgivings about the effectiveness of such

i nvestigations will continue as long as the procuracy renmains responsible for
both prosecution of ordinary crimnal suspects and investigation of abuses
commtted by | aw enforcenent officials.

Rwanda

171. The Special Rapporteur transmtted to the Government two urgent appeals,
one in conjunction with the Chairnman-Rapporteur of the Wrking G oup on
Arbitrary Detention, the other in conjunction with the Special Rapporteurs on
the situation of human rights in Rwanda, on extrajudicial, summary or
arbitrary executions, and on the independence of judges and | awers. The

| atter concerned the way cases agai nst persons accused of genocide were said
to be conduct ed.

Senegal

172. In a letter dated 10 July 1997, the Governnent sent the Speci al

Rapport eur background information on recent devel opnents to do with the
protection of human rights in Senegal. On the subject of torture, the
Governnment stated that it had recogni zed the conpetence of the Conmittee

agai nst Torture to consider comunications fromindividuals on 30 August 1996,
that there were plans to allow counsel to be present during detention in
custody, that the National Assenbly had passed a | aw defining and explicitly
maki ng a crimnal offence under the Crim nal Code of any act of torture, and
that fresh instructions had been issued to the Mnistry of Justice, the arned
forces and all |aw enforcenent authorities to track down and prosecute
violations of human rights and bring the perpetrators to justice.

173. The Special Rapporteur also received a reply fromthe Governnment

concerning five cases, one of theminvolving several individuals, transmtted
to it in 1996, and one case transmtted in 1994.

Spai n

174. On 24 January 1997 the Special Rapporteur transmtted conplaints about a
new case to the Governnment, and the CGovernnent replied. On 26 May 1997 the
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Rapporteur transmitted four further cases, as well as additional information
with regard to the one transmtted in January. On 4 August 1997 the
Governnent replied with regard to the five cases.

Observati ons

175. The information before the Special Rapporteur is consistent with that
before the Conmittee against Torture which continued to receive regul ar
reports of torture and ill-treatment, observing that in spite of |ega
restrictions on their use, extended periods of incomunicado detention, during
whi ch the detainee cannot rely on the assistance of a | awer of his choice,
seemto facilitate the practice of torture (see CAT/C/314). The Specia
Rapporteur is aware of the difficulties of conbating terrorist activities and
the possibility that in such situations false, as well as true, but
unprovabl e, allegations of torture may be nade. He reconmends that the
Government give serious consideration to the possibility of introducing a
system of video recording of interrogations. This could help substantially
not only to protect prisoners from abuse, but also to protect |aw enforcenent
officials fromfal se accusati ons.

Sri_Lanka

176. The Speci al Rapporteur transmtted allegations concerning three
i ndi vi dual cases.

Sudan

177. The Special Rapporteur transmtted ei ght urgent appeals to the
Governnent, all in conjunction with the Special Rapporteur on the situation of
human rights in the Sudan. Two appeals were made on behal f of individua
cases. The other six appeals were collective on behalf of a total number of
163 named individual s and one group of 775 unidentified children, reportedly
held at Al Huda canp at Abu Dum a facility for street children

178. In addition, the Special Rapporteur transmitted to the Governnent a
letter on behalf of a group of some 50 women in conjunction with the Specia
Rapporteurs on the situation of human rights in the Sudan, on viol ence agai nst
worren, and on the pronotion and protection of the right to freedom of opinion
and expression.

179. The Governnent responded to one individual urgent appeal, three

col l ective urgent appeals on behalf of 74 persons, as well as to the

col l ective appeal on behalf of the group of children. The Governnent also
provi ded replies to 19 cases concerning 46 individuals which had been
transmtted in previous years.

Observati ons

180. The Speci al Rapporteur notes the view of the Human Rights Conmittee
which stated that it was troubled by the nunber of reports of torture in the
Sudan (CCPR/ C/ 79/ Add. 85, para. 12). \While appreciating the Governnment’s
replies to informati on he has transmitted, he is constrained to express his
shock at the incident of 1 Decenber 1997 which evidenced unprovoked and
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unrestrained brutality by the | aw enforcement officials involved, as well as
at the allegations of judicial conplicity in and aggravation of the cruelty of
the events. He also believes that the incident nust be regarded as a
cal cul ated defiance of the United Nations and its continuing concern to
pronote respect for human rights in the Sudan

Swazi | and

181. The Speci al Rapporteur nade one urgent appeal on behalf of one
i ndi vidual, to which the Governnent replied.

Sweden

182. The Speci al Rapporteur made one urgent appeal on behalf of one asylum
seeker.

Switzerl and

183. The Special Rapporteur, in conjunction with the Special Rapporteur on
t he i ndependence of judges and | awers, transnmitted all egati ons concerning
one person, to which the Governnent responded on two occasions. The
Governnment al so sent replies to two cases transmtted in 1996, concerning
three individual s.

Observati ons

184. The Speci al Rapporteur appreciates the detail ed responses of the
Governnment. The facts in the Nwankavo case, where there was overwhel m ng

evi dence of abuse leading finally to some wel cone disciplinary action agai nst
the | aw enforcenment officials involved, suggest a judicial disposition
precipitately and prenmaturely to believe the police and to disbelieve the
forei gn accused/ conplainant, as well as a reluctance fully to rectify the
original wong. He notes the concern of the Human Rights Conmittee “at the

nunerous allegations of ill-treatment in the course of arrests or police
custody, particularly in respect of foreign nationals or Swiss citizens of
foreign origin and ... reports on the failure of the authorities to follow up
conplaints of ill-treatment by the police and the disproportionate nature, if

not absence, of penalties” (A/52/40, para. 98). The Comrittee agai nst Torture
has expressed simlar concerns (see CAT/C/ 308).

Syrian Arab Republic

185. The Special Rapporteur transmtted two urgent appeals on behalf of
two individuals. The Government replied to one of the appeals.

Tuni sia
186. The Special Rapporteur transmitted to the Governnent an urgent appeal on

behal f of two people, and received a reply fromthe Government. He also had
replies fromthe Governnent concerning two cases subnitted in 1996
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Turkey

187. By letter of 21 May 1997, the Special Rapporteur advised the Governnent
that he had continued to receive informati on concerning the w despread use of
torture in Turkey, including that inflicted upon a significant nunber of
children. According to the information, torture was practi sed agai nst nost
persons interrogated by the Anti-Terror Branch of the police and the
gendarnerie, as well as against nmany persons detained by the police in
ordinary crimnal cases. Torture was reportedly adm nistered to extract
“confessions”, to obtain information, to intimdate detainees into becom ng
police informants, or as informal or summary punishnment for petty offences or
suspected synpathy for illegal organizations.

188. The follow ng nethods of torture were said to be comon and often

enpl oyed in concert with each other: admnistration of electric shocks;
hanging by the arnms in a variety of positions, including with the arns behind
the back (*Pal estinian hanging”); spraying with high-pressure water; sexua
abuse, include squeezing of the testicles or breasts; beatings with fists,

ni ght sticks or sandbags; blindfolding; being stripped naked; and being
exposed to extreme tenperatures. Mich of the npbst severe torture was said to
occur in the early days of detention, so that by the tine a detai nee appeared
in court or underwent a physical exam nation, there would remain little or no
physi cal evidence that torture had taken place.

189. The Governnent infornmed the Special Rapporteur of a | aw on the
protection of persons in detention adopted on 6 March 1997. The stated ai m of
the law is to reduce maxi num periods of detention to a |level conpatible with
European and international standards. |In the case of ordinary crines, it
requires a detainee to be brought before a magistrate within 24 hours of
arrest, and if the public prosecutor wi shes to prolong the detention in order
to conclude investigations, he nmust obtain the consent of the magistrate. For
crimes falling within the jurisdiction of the State Security Courts, the
period within which the suspect nmust be brought before a judge is 48 hours,
but the public prosecutor may order this to be prolonged for up to four days
if there are difficulties in collecting evidence, or for other simlar
reasons. Any further extension may only be obtained with the perm ssion of
the judge, up to a maxi mum of seven days, with the exception of regions under
the state of energency, where the judge may extend the period up to 10 days.
O her provisions of the lawinclude Iimtation of the jurisdiction of the
State Security Court to crinmes against the integrity and authority of the
State, and the right of the detainee to see a |lawer at any tinme. The judge
may choose to withold information fromthe detai nee where he thinks it
“appropriate”, at least until a public case is begun, and the judge or a
substitute may al so be present during the nmeeting with the Iawer if required
by the cause of arrest. It was also reported that enphasis would be placed on
the practical inplenentation of this law, that a conmttee would be
established to nonitor its inplenentation, and that instructions had been

gi ven to governors and provincial police directorates to prevent ill-treatnent
of suspects.

190. The Governnent al so provided the Special Rapporteur with sone
i nformati on about alleged activities of the Kurdish Wrkers Party (PKK), as
presented in an article fromthe Cbserver newspaper of 28 Septenber 1997
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191. The Special Rapporteur transmitted to the Governnent new all egations
concerning 7 individuals and 3 groups of 12, 6 and 35 persons respectively.
Replies were received to five of these cases as well as to four cases
transmtted in 1996. The Special Rapporteur also sought follow up information
on devel opnents in investigations and judicial proceedings in a nunmber of
cases transmitted in 1996 to which the Government had replied. Three of these
concerned individuals, and three were collective, arising out of disturbances
at a nunber of prisons in two cases, and the arrest of a group of students in
the third. Finally, he retransmtted allegations first sent in 1995 and 1996,
concerning six persons, to which no reply had been received.

192. The Speci al Rapporteur nmade five urgent appeals, all collective, on
behal f of 68 persons. He received replies to three of the appeals. The
Governnment also replied to two collective urgent appeals nade in 1996.

Observati ons

193. The Speci al Rapporteur appreciates the responses of the Government and
wel cones the bringing of safeguards into line with international standards,
though it is doubtful that, in cases where the | aw provides for a four-day
del ay before a detained person is brought before a magistrate, the rel evant

i nternational standards are net. He also welconmes the Government’s invitation
to himto visit the country in the last quarter of 1998. \While indicating
willingness to visit the country sooner, he has accepted the invitation.

Ukr ai ne

194. The Special Rapporteur transmtted one urgent appeal on behal f of
one person and received a reply fromthe Governnent.

Observati ons

195. The Speci al Rapporteur appreciates the response of the Governnent. He
al so notes that the Committee against Torture has expressed concern “about the
| ar ge number of reports by non-governnmental organizations of cases of torture
and violence conmitted by officials during prelimnary investigations, causing
suffering, bodily injury and, in a nunber of cases, death” (A/52/44,

para. 131).

Uni ted Kingdom of Great Britain and Northern Irel and

196. The Special Rapporteur transmtted allegations concerning two persons,
to which he received a reply.

Uni ted Republic of Tanzani a

197. The Special Rapporteur transnmitted to the Governnent the nedical reports
relating to an individual case included in |last year's report, on which the
Governnment submitted its observations
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United States of Anerica

198. By letter dated 17 Novenber 1997, the Special Rapporteur informed the
Governnment that he had received reports addressing in particular allegations
of the use of excessive force by police officers in the New York City Police
Department (NYPD) and the ill-treatment of inmates in prisons.

199. Excessive physical force by police officers in the NYPD had allegedly
been used in the course of arrests, disputes in public places and sometimes in
police custody. Repeated kicking and punching with fists, batons or other
objects were the nost frequently reported forms of ill-treatnment. Sonetines,
force was said to have been used after the suspect had al ready been handcuffed
or otherwi se restrained. In sone cases, suspects were said to have died after
police officers had forcibly restrained them Practices of applying pressure
to the chest or neck, or placing suspects face-down in restraints with
resulting restrictions on respiratory novenent may have |l ed to asphyxia and
were in sone cases said to have been fatal. Victins were said to cone from
vari ous backgrounds al though nany were alleged to be nmenbers of racia
mnorities.

200. Regarding the ill-treatment of inmates in prisons, concerns had been
expressed that the reintroduction of chain gangs in the States of Al abama
Arizona, Florida and others m ght constitute a formof cruel, inhuman or

degradi ng treatnent or punishment. Prisoners in chain gangs were reportedly
required to perform heavy manual | abour, such as rock-breaking or clearing
rubbi sh fromthe highway, while shackled together (or with their own | egs
chai ned together) with netal chains, exposed to the public. |In Al abama, for
exanpl e, prisoners attached to chain gangs were said to have to work

10-12 hours a day dressed in work suits inprinted with the words “Al abama
chain gang”. The chain gangs were said to be guarded by armed officers and
dogs. Prisoners reportedly had to remain chai ned when using toil et
facilities. Apparently, efforts had been undertaken to prohibit the practice
in Al abama, but the outcone was not known to the Special Rapporteur. Reports
concerning Al abama had further alleged the practice of handcuffing prisoners
to a hitching rail in the hot sun as punishnent for refusal to work, causing
nunbness, dizzi ness and pain.

201. Allegations had al so been received concerning the abusive use of

el ectro-shock stun belts and stun guns. According to the information

recei ved, stun devices, which incapacitate an innate by transmtting electric
shocks, can reportedly cause high levels of pain and may result in serious
injuries, possibly even death in certain circunstances. Prolonged or repeated
application of stun devices is allegedly not sufficiently prevented by their
technol ogi cal design. Reportedly, the devices nay al so have indiscrimnate
effects in that people in contact with the target can receive shocks as well

Al t hough sonme States, including New York, Illinois and New Jersey, as well as
Washi ngton D.C., had reportedly banned the use of stun weapons for |aw
enforcenent and correctional purposes, they were still said to be used in

several other States. Renote-controlled electro-shock stun belts had
reportedly been introduced by a decision of the Federal Bureau of Prisons in
1994 to prevent high-risk inmates from escaping during transportation and
court appearances. Although the exact nedical effects of the stun belt were
reportedly still unknown, its use was said to have been pronoted as an
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alternative to shackles or leg-irons. Activation of the belt reportedly
transmts a 50,000-volt shock to the |left kidney, through bl ood vessels and
nerves for eight seconds, causing severe pain, instant inmobilization, and
possi bly involuntary defecation and urination. Stun belts had allegedly

al ready been used as instrunents of restraint during judicial hearings in
violation of the Standard M nimum Rules for the Treatnent of Prisoners which
prohi bit the use of restraints on prisoners when appearing before a judicia
authority. Furthernore, serious concerns had been expressed as to the nature
of such belts as a device designed to humiliate and degrade.

202. The Special Rapporteur also transmitted 12 individual cases to the
Governnment. He further retransnitted the allegations sent in 1995 concerning
whi ch the Governnment had provided a general reply but had stated at the sanme
time that they would be forwarded to the appropriate authorities for
addi ti onal information, which had not yet been received by the Specia
Rapporteur.

Observati ons

203. The Special Rapporteur is concerned at the use of practices such as
chain gangs, of instruments of restraint in court and of stun belts and stun
guns, some of which can only be intended to be afflictive and degradi ng,

ot hers of which have the sane effect. He urges the CGovernnment to use al
means, including judicial ones, to reviewthe conpatibility of such neasures
with the affected persons’ civil rights.

Venezuel a

204. In a letter dated 26 May 1997 the Special Rapporteur transmtted
conpl ai nts about three new cases to the CGovernnent. |In addition, he again
transmtted a nunber of cases sent in 1996 on which no reply had yet been
received. The Special Rapporteur also transmtted an urgent appeal on behal f
of one person. The Governnent provided information on three cases sent by the
Speci al Rapporteur in 1996

205. In aletter dated 17 Septenber 1997 the Special Rapporteur rem nded the
Government of the recomendations included in his report on his visit to the
country in June 1996 (E/CN. 4/1997/7/Add. 3), and requested information on
measures taken by the Governnent to put those reconmendati ons into practice.

Observati ons

206. The CGovernnent inforned the Special Rapporteur that on 15 Cctober 1997
the Supreme Court of Justice declared the Vagrants Act null and void. The
Speci al Rapporteur regrets that he has not received any information fromthe
Governnment on any foll owup given to the recomrendati ons contained in the
report of his 1996 visit to the country.

Yenen
207. By letter dated 9 June 1997, the Special Rapporteur advised the

Governnment that he had received information indicating that persons detained
for political reasons, particularly those arrested by the Political Security



E/ CN. 4/ 1998/ 38
page 42

Branch of the security forces, were often held i ncommuni cado for prol onged
peri ods, sonetines weeks or nonths, w thout access to | awers and famly
menbers. Torture was said to be inflicted systematically agai nst such
detainees. Mlitary intelligence, crimnal investigation police and nmenbers
of the arned forces also allegedly used torture on a w despread basis, against
both political suspects and commopn | aw detainees. Officials carrying out
torture were said usually to act with inpunity, as few investigations of such
officials had reportedly been carried out.

208. The nmethods of torture reported included: beatings all over the body,
including with rifle butts, iron rods, cables and sticks; sexual assault,

i ncluding rape; threat of rape of the victimor his or her relatives in his or
her presence; application of electric shocks; suspension froma netal bar

i nserted between the hands and knees which are tied together (“Kentucky
Farruj”); being urinated on; being wal ked on while |lying naked on sl abs of
concrete; prolonged solitary confinenent; shackling for |engthy periods;
burning with cigarettes; beatings on the soles of the feat (falaga); dousing
with cold water; suspension, sonetines upside down, fromthe ceiling or w ndow
whi l e sinultaneously being subjected to other fornms of torture; whipping and

| ashi ng; sl eep deprivation; being kept in adverse weather conditions; being
tied to a chair or bound with ropes while being subjected to other forns of
torture; and forced head shaving.

209. Menbers of the security forces were also said to carry out abductions
and beatings of political opposition figures as reprisal for their politica
activities and/or to dissuade them from engaging in such activities in the

future.

210. The Speci al Rapporteur also infornmed the Governnent that he had received
i nformation concerning the application of corporal punishment in Yemen. Under
t he Penal Code enacted in 1994, fornication, when the offender is unmarried,

i s puni shable by 100 | ashes and adultery is punishable by death by stoning
(articles 263 and 264). Consunption of alcohol and sl ander are punishable by
80 | ashes (articles 283 and 289). Anputation of the right hand is prescribed
for a first theft offence and anputation of the left foot at the ankle for a
subsequent offence (article 298). Hi ghway robbery is punishabl e by anmputation
of the right hand and left foot (article 307 (2)).

211. Flogging was said to be carried out on a regular basis. Defendants were
reportedly often flogged i medi ately upon trial w thout appeal to higher
courts, as such defendants are generally released after the flogging, whereas
they m ght spend | engthy periods in detention during any appeal process they
m ght pursue. Judges were said to face threats or other pressure from
security forces to convict defendants in corporal punishment cases.

212. The Special Rapporteur also transmitted five cases, several of them

col l ective, concerning 7 named, 18 unnaned individuals, and the detainees in
Si’un prison. Furthernore, he nmade three urgent appeals on behalf of 11 named
and 28 unnaned individuals. The Governnent responded to one urgent appeal on
behal f of two individuals sentenced to corporal punishment.
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Observati ons

213. The allegations received should be the subject of independent and
impartial investigation. The Special Rapporteur would be grateful to receive
the details and results of such investigations. As far as the inposition of
corporal punishment is concerned, he notes that the Governnment’s invocation of
judicial independence in the application of Shari’a (E/ CN. 4/1998/ 38/ Add. 1,
para. 479) does not relieve the State of Yemen fromits obligation under

international law to prevent the infliction of cruel, inhuman and degradi ng
puni shmrent .
Yugosl avi a

214. By letter dated 9 June 1997, the Special Rapporteur advised the
Government that he had received information indicating that police personne
in many areas of the Republic frequently resorted to the use of force for the
pur pose of obtaining information or “confessions” or as a neans of inform

puni shment. The nethods of ill-treatnment and torture reported included
beatings with fists, police clubs, or other wooden or metal clubs; striking
the victims head against the wall, floor or autonobile; and application of

el ectric shocks. Beatings were said to be applied typically to the head and
sensitive parts of the body, such as the soles of the feet and ki dney areas.
Police inflicting beatings allegedly often placed bullet-proof vests upon
victinms, so as to reduce the visible evidence of physical injury.

215. Law enforcement officers allegedly often threatened victins of abuse to
di ssuade themfromfiling conplaints about their treatment or to pronpt them

to drop charges once they were filed. In sonme instances, police had
reportedly initiated proceedings against victins in reprisal for charges filed
agai nst police personnel. 1In addition, the public prosecutors’ offices were

said frequently to fail to take action on crimnal conplaints against police
officers and to fail to give notice of dismssal of conmplaints or to neet tine
limts for initiating action on the conplaints. Wen proceedings did take

pl ace invol ving charged police officers, the presence of the accused officers
in court was said to be often inpossible to secure, as the court may only
request that the accused officer’s superiors secure their presence. Judicia
officials allegedly often failed to act independently, by accepting police

of ficers’ accounts at face value, while questioning extensively the alleged
victim Quilty verdicts against police officers were said al nost always to
result in suspended sentences.

216. The Special Rapporteur also transmtted 10 cases, one of them
collective, on behalf of 11 individuals, as well as two urgent appeals on
behal f of two groups of denobnstrators. One group concerned 350 i ndividuals.
The Governnent replied to 9 cases on behal f of 10 individuals.

Observati ons

217. The Speci al Rapporteur appreciates the responses of the Governnent.
However, several of those responses are consistent with the allegations of the
rel uctance of public prosecutors to pursue charges agai nst accused | aw
enforcenent officials. They also confirmthe applicability of short tinme
limts for the bringing of charges. Such linits are particularly
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i nappropriate for crinmes such as torture or simlar ill-treatment perpetrated
by public officials. He notes the finding of the Special Rapporteur on the
situation of human rights in the territory of the former Yugoslavia who al so
“continues to receive reports of torture and ill-treatnment fromvarious parts
of the country” and who enphasi zes “her concern about the question of

i mpunity, which, unless addressed by the CGovernnent, will continue to
facilitate further acts of torture” (A/52/490, para. 159).

Zanbi a

218. The Special Rapporteur transnmitted one urgent appeal to the Governnent
on behal f of seven individuals and a nunber of unnaned persons.

O her comruni cations: information transnmitted
to the Palestinian Authority

219. The Speci al Rapporteur nmade one urgent appeal on behal f of one
i ndi vi dual

I'V. CONCLUSI ONS AND RECOVMENDATI ONS

220. As he conmes to the end of his first full termof office, the Specia
Rapporteur can only be di sappointed at the high incidence of torture in many
countries, while noting that it has substantially dimnished in some, notably
where United Nations field operations are in place pursuant to a peace
agreenent. How far the progress can be attributed to the field presence and
how far to the ending of the conflict is difficult to assess. Both factors
may be assuned to be naking a contribution

221. Regarding the continuing preval ence of the practice in so many
countries, the Special Rapporteur notes that in the past he has focused nost
of his recommendati ons on neasures that can be taken by the countries where
the torture takes place (see E/CN. 4/1995/34, para. 926). As he has pointed
out, inmpunity of the perpetrators is at the heart of the problem whether by

| eavi ng detai nees at the unsupervised nercy of their captors and interrogators
wi t hout access to the outside world (incomunicado detention), thus ensuring
that evidence of the crime of torture will not energe, or by other neans of
mani pul ating the crimnal justice systemso as to prevent torturers from being
brought to justice. This may be done by passing laws ainmed at relieving the
perpetrators fromcrinmnal responsibility (ammesties, acts of indemity and so
on), that is, de jure impunity, or by procedural neans of bl ocking the
wor ki ngs of justice, that is, de facto inpunity.

222. In the light of recent devel opnents, the Special Rapporteur deens it
useful to address neasures that can be taken by the international comunity to
hel p end inpunity for human rights crinmes such as torture. Mst topical is
the process currently under way of drafting a statute for an Internationa
Crimnal Court. This is a very positive devel opment as the world approaches
the twenty-first century.

223. It is expected that any such court would be able to try crines agai nst
humanity. It is also expected that the statute will reflect (as is al ready
the case as regards the statutes of the International Crimnal Tribunals for
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the Former Yugoslavia and for Rwanda) that crimes agai nst humanity can occur
whet her or not committed in the course of armed conflict, international or
national. It is further to be hoped that the threshold of application wll
not be unreasonably high. For instance, the scope of the practices may wel
be required to be systematic or w despread, but a prosecutor should not have
to prove both el enents. Moreover, individual incidents taking place in the
context of the practice should be anenable to the proposed court’s
jurisdiction.

224. Indeed, as far as torture is concerned, it has effectively been

| egislated as a crine under international |aw by the Convention agai nst
Torture and Gt her Cruel, |Inhuman or Degradi ng Treatnent or Puni shment, whether
or not commtted within the context of a nore generalized practice, and it
woul d be desirable that it be included as an i ndependent basis of the proposed
court’s jurisdiction. 1t is, of course, established as a crinme against
humanity provided the threshold elements are present.

225. In any event, it is assuned that in situations of armed conflict, the
proposed court will be able to try individual cases of war crimes, including
torture, whether commtted as a grave breach of the four Geneva Conventions of
12 August 1949 in respect of international arned conflict or as a violation of
the aws and custons of war as reflected in article 3 conmmon to those

Conventi ons.

226. For the proposed court to have international credibility and | egitimacy,
it will be essential for an international prosecutor to be able independently
to initiate indictnents of suspected perpetrators of crimes within the court’s
jurisdiction. If such indictnents were left to the decision of a politica
body, such as the Security Council, this could not but call into question the
inmpartiality of international justice. Clearly there is no reason why the
Security Council should not have a conparabl e power of referring situations or
cases to the prosecutor

227. Accordingly, the Special Rapporteur believes that the creation of an
International Crimnal Court with the characteristics described would be a
nmonunment al step towards the realization of international justice, not |east
because it would, in principle, permt an organ of the international community
to override de jure or de facto inpunity at the national |evel

228. In this connection, the Special Rapporteur is aware of suggestions
according to which nationally granted amesties could be introduced as a bar
to the proposed courts’ jurisdiction. He considers any such nove subversive
not just of the project at hand, but of international legality in general

It would gravely underm ne the purpose of the proposed court, by permtting
States to legislate their nationals out of the jurisdiction of the court. It
woul d underm ne international legality, because it is axiomatic that States
may not invoke their own law to avoid their obligations under internationa
law. Since international law requires States to penalize the types of crine
contenplated in the draft statute of the court in general, and torture in
particular, and to bring perpetrators to justice, the amesties in question
are, ipso facto, violations of the concerned States’ obligations to bring
violators to justice. Any such proposed nove would be to turn things on their
head, allowi ng national |law to dictate international |egal obligation
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229. The Speci al Rapporteur has no illusions that the proposed court wll
of fer a panacea to problens of inpunity at the national level. It will take

time for the institution to come into exi stence and be applicable to al
States. Nor can it be expected to have the resources to try all offenders.

In many cases, the court will not have the suspects in its hands. It is
therefore necessary to look to national crimnal jurisdictions to play a mgjor
role in inposing justice. However, the national jurisdictions do not need to
be territorial, that is, of the State where the crinme was conmtted. |Indeed,
it isthe failure of territorial jurisdiction that is the problem |In respect
of the crinmes under consideration, such as torture, universal jurisdiction is
applicable, that is, jurisdiction exercised on the basis sinply of custody.

230. As regards grave breaches of the Geneva Conventions of 12 August 1949
and acts of torture comrmitted in a State party to the Conventi on agai nst
Torture and Qther Cruel, Inhuman or Degradi ng Treatnment or Punishnment, States
are required to bring to justice any perpetrators they find within their
jurisdiction, regardless of their nationality or that of their victims) or of
where they comritted the crinme, if they do not extradite themto another
country wi shing to exercise jurisdiction

231. In respect of other pertinent crines under international law, States are
in any event permitted to exercise such jurisdiction. The problemis that,

all too often, they have not anended their national |egislation to permt
their |l aw enforcenent authorities and institutions for the adm nistration of
justice to act accordingly. This neans that the perpetrators may escape
justice conmpletely. It is especially unfortunate when the State having
custody of the individual can neither return the person to his or her country
of origin for fear of the person’s being tortured or otherw se persecuted, nor
send himor her to another country because of simlar fears.

232. The Speci al Rapporteur, therefore, urges all States to review their
legislation with a view to ensuring that they can exercise crimna
jurisdiction over any person in their hands suspected of torture or, indeed,
of any crime falling within the notions of war crimes or crinmes against
humani ty as understood above.

233. He would also hope that the United Nations progranme of advisory
services and technical assistance would have the capacity to provide States
wi th any technical assistance they would need in devel opi ng appropriate

| egi sl ative anendnents to give effect to this reconmendati on

234. Needless to say, neither an international crimnal jurisdiction nor
universal State jurisdiction is a wholly satisfactory solution to the problem
of inpunity. The Special Rapporteur can only reaffirmhis view that States
should refrain fromgranting or acquiescing in inpunity for human rights
crinmes at the national |evel, such inpunity itself constituting a violation of
international |law. The recomendati ons concerning international and universa
jurisdiction could at |east make a dent in that inmpunity, so that perpetrators
may feel that, whatever protection they have in the countries where they have
committed their crimes, they will have no safe haven el sewhere.



