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PORTUGAL

[17 December 1997]
[Original: French]

Regi ne _applicable in Portugal to the entry, residence and
departure of aliens

Decree-Laws Nos. 59/93 and 60/93 of 3 March 1993 regul ate the regine
applicable in Portugal to the entry, residence and departure of aliens who
are nationals of countries outside the European Union and within the
Eur opean Uni on respectively. At present, immgration to Portugal is
essentially fromcountries outside the European Union

An alien is defined as anyone who does not possess Portuguese
nationality; a resident is anyone who possesses a residence pernmt valid in
Por t ugal .

Aliens wishing to enter or | eave Portuguese territory nust do so through
the appropriate border posts. |In order to enter or |eave the nationa
territory, aliens nust be in possession of a passport whose validity extends
beyond the authorized duration of their stay. |In order to enter the nationa
territory aliens nust also hold a valid visa. They nust al so possess
sufficient nmeans of subsistence for the duration of their stay in Portugal

Entry into Portugal is prohibited for aliens whose names appear on a
conmmon |ist (European Union) or on a national list (drawn up by the Aliens and
Borders Department) of persons who are not admi ssi ble because they either have
been expelled from Portugal, or have received a custodial sentence of not |ess
than one year, or are strongly suspected of committing a serious offence, or
are considered as representing a threat to public order, to national security
or to the international relations of a nenber State of the European Union
Regi stration of an alien on the common |ist depends on a decision by the
conpetent bodies of a nmenber State of the European Union

Citizens who are not nationals of a nmenber State of the European Union
and who enter Portugal by an unsupervised border post must declare their entry
within three working days of arrival. The declaration nmust be made to the
Al i ens and Borders Departnent, the Public Security Police, the Nationa
Republ i can Guard or the Border Guard.

Any shi ppi ng conpany or airline that conveys to Portuguese territory
passengers or crew nenbers whose entry is refused nust require themto return
to the point at which they boarded the neans of transport, or if that is not
feasible, to the State in which the travel document used by them for their
journey was issued or to any other place to which they may be admitted. The
cost of their return is borne by the carrier

Vi sas issued abroad may be either diplomatic, service or consul ar.
Consul ar visas are issued for the purposes of transit, work (for a relatively
short period only; any alien intending to inmgrate in order to work is
required to apply for a residence visa and to prove he has received an offer
of work, an offer of a contract or a work contract, and a place of abode), or
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resi dence, short-term wuniform study or stopover. A residence visa always
requires prior consultation of the Aliens and Borders Departnent (famly
reuni fication being considered a favourable factor) (Decree-Law No. 59/93,
article 28).

Travel docunents issued to aliens are regul ated by Decree-Laws
Nos. 438/88 of 29 Novenber 1988 and 267/89 of 18 August 1989, and those issued
to refugees by Act No. 38/80 of 1 August 1980.

Applications for residence pernmts have to be | odged with the Aliens and
Borders Department. 1In all cases aliens nmust register their place of abode,
for the purpose of nonitoring the presence of aliens in Portugal

Aliens may be expelled from Portugal. The grounds for expul sion, under
article 67, include unlawmful entry or residence on the national territory;
endangering national security, public order or norals; the fact that their
presence or activity in Portugal constitutes a threat to the interests or
dignity of the Portuguese State or of its citizens; interfering unduly in
political rights restricted to nationals; failure to conply with the |ega
requi renents applicable to aliens, and committing acts that woul d have
prevented them from being admtted to Portugal

The possibility of expulsion shall not absolve aliens fromany crim na
l[iability they may incur.

Wil e expul sion as a penalty is considered accessory to any penalty
resulting froma crimnal conviction, it may not be applied automatically,
since any interpretation of the law |l eading to such automatic application
i s deemed unconstitutional. The rule whereby expul sion constitutes an
accessory penalty obtains when the lawis interpreted in conformty with the
Constitution and the penalty is not applied automatically (Decision No. 41/95
of the Constitutional Court, case No. 713/93, published in the Oficia
Journal, second series, No. 98 of 27 April 1995).

The conpetent authority in respect of expulsion is the police court of
the area of the alien's place of residence or the Aliens and Borders
Department. Responsibility for initiating expulsion procedure lies with the
Al i ens and Borders Departnent, and the decision to annul the procedure may be
taken only by the Mnister of the Interior. The deadline for enforcing an
expul sion order is 40 days, and responsibility for enforcenment lies with the
Al i ens and Borders Departnent; aliens may not be expelled to a place where
they may be prosecuted for reasons which would constitute |awful grounds for
asylum Aliens who have been expelled are prohibited fromre-entering
Portuguese territory for a period of not |less than three years.

Al i ens who have entered Portugal unlawfully and who are to be returned
to their country of origin as a result, aliens who are to be expelled and
al i ens who have applied for asylumand for whom a decision is pendi ng nust
reside in a tenporary transit centre until the decision to expel themis
enforced or a decision is taken in respect of their application for asylum
(Decree-Law No. 59/93, article 75). Except in cases of asylum this
requi rement, which is known as secure residence, is a custodial security
nmeasure ordered by the court. It applies until the person is either expelled
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or granted a permanent visa or residence pernmt, and nmay not exceed two

mont hs, subject to weekly review by the court (Act No. 34/94, article 3, of

14 September 1994, Tenporary Transit Centres). Aliens residing unlawfully may
be detained by any official; they nmust be transferred to the Aliens and

Bor ders Departnment and brought before the court within 48 hours for
confirmation of their detention. Wile provision has been nade for tenporary
transit centres by |law, none has yet been set up

Responsibility of different Adm nistration departnents for aliens

Health

Under principle XXV of the Framework Health Act (Act 48/ 90 of
24 August 1990), aliens residing in Portugal are entitled to the benefits of
the National Health Service solely on the basis of reciprocity.

Social security

Enpl oyed persons and i ndependent workers are automatically incorporated
into the contributory systemand thus benefit from social security. Persons
who register with the voluntary reginme (optional social security regine) are
al so covered. Entitlenent to the benefits of the non-contributory regine,
which is for destitute persons, is nore delicate. Under Act No. 28/84 of
14 August 1984, article 29, the non-contributory reginme is intended for
nati onal s, but nmay be extended, under the ternms of the Act, to refugees,
statel ess persons and aliens residing in Portugal, who are not covered
automatically.

Destitute persons residing in Portugal who are not Portuguese citizens
are covered by Social Security, under the responsibility of the Directorate
General for Welfare

Education
According to the Framework Educati on System Act, free State education is
i ntended for Portuguese citizens. Nonetheless, pursuant to a decision taken

by the Council of Mnisters in 1993 (Decision No. 38/93 of 15 May 1993),
provision is nmade for the schooling of alien children

Housi ng

Aliens lawfully residing in Portugal who are affected by rehousing
programes are rehoused, whenever unfit dwellings are denpolished and others
built, sonetines in other areas.

Vocational training

Deci sion No. 38/93 of 15 May 1993 of the Council of Mnisters also
applies to aliens. In the sphere of enploynent, a contract that is void shal
still apply, together with all the rights deriving therefrom as |long as the
enpl oynment rel ationship continues (doctrine of de facto contractual relations
incorporated into the legislation on contracts of enploynment).
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Justice

In this sphere, all citizens are entitled to | egal aid; asylum seekers
are not required to be legally in order

Fam |y reunion

One of the aims of Act No. 59/93 is to facilitate family reunification

The right to engage in political activity

In the case of aliens who are not citizens of the European Union, only
Brazilian citizens may participate in elections, pursuant to the Brazilia
Convention of 1971.

Policy neasures on behalf of inmmgrants

The Hi gh Conm ssioner for Inmgration and Ethnic Mnorities

Decree-Law No. 296-A/95 of 17 Novenber 1995 (thirteenth Constitutiona
Government Organi zation Act) provided for the establishnment of the post of
Hi gh Commi ssioner for Inmmgration and Ethnic Mnorities, placing it under the
responsibility of the President of the Council of Mnisters. Decree-Law
No. 3-A/96 of 26 January 1996 instituted the post of Hi gh Comm ssioner

The establishment of the post of Hi gh Comm ssioner was nade necessary by
the new chal | enges facing Portugal as a country of immgration. This
devel opnent gave rise to the need for neasures to integrate inmmgrant famlies
into Portuguese society. The ultimte objective of the policy is to avert
xenophobi a, intolerance and discrinmination against aliens living in Portugal

The Hi gh Conmi ssioner has four main tasks:

1. To foster consultation and dial ogue with bodies representing i mrgrants
or ethnic mnorities in Portugal and to carry out studies into the integration
of immgrants or ethnic mnorities, in conjunction with social partners,

wel fare institutions and any other public or private bodies involved in the
sphere.

2. To help inprove the living conditions of immgrants in Portugal so as to
permit their integration into society, while preserving their own identity and
culture. The Hi gh Comm ssioner nust also help to ensure that all citizens
legally resident in Portugal are entitled to dignity and equal opportunities,
so as to elimnate discrinnation and conbat raci smand xenophobi a.

3. To monitor the action of the various departnents of the public

adm nistration in Portugal responsible for the entry, residence and departure
of aliens, subject to observance of their spheres of authority and those of

t he conpetent nenbers of the CGovernnent. He is required to cooperate in
defining and nonitoring policies to conbat exclusion, by fostering horizontal
i nterdepartnental nmeasures by the public admnistrati on and gover nment
departnments operating in the sector
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4, To propose neasures, and in particular |egislative neasures, in support
of immgrants and ethnic mnorities.

The National Conmission for the exceptional regularization of aliens

Act No. 17/96 of 24 May 1996 instituted an exceptional regularization
procedure for clandestine inmgrants. The procedure is coordinated by a
Nati onal Commi ssion on the exceptional regularization of aliens, which
exam nes applications.

This procedure was intended to enable aliens fully to enjoy their
econom c, social and cultural rights, particularly in respect of enployment,
soci al security benefits and access to housing, as rehousing programes were
reserved for persons whose situation was |legal. The exceptiona
regul ari zati on schene was inplenmented between 11 June and 11 Decenber 1996.

A total of 35,082 aliens applied for regularization under this
procedure; 9,255 of them were from Angol a, 6,782 from Cape Verde, 5,308 from
Gui nea Bissau, 2,330 fromBrazil, 1,549 from Sao Tone and Princi pe and 416
from Mozambi que

Al t oget her 25,730 of the total were from Portuguese-speaki ng countries.

O that total, 3,965 applications were rejected, giving rise to
3,772 appeal s, which are currently pending.

A total of 11,856 applications have already received a favourable
decision fromthe National Comm ssion for exceptional regularization



