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I NTRODUCTI ON

1. At its forty-eighth session, the Sub-Commi ssion on Prevention of

Di scrimnation and Protection of Mnorities, in its resolution 1996/ 28,
decided to transmt the revised draft basic principles and guidelines on the
right to reparation for victins of [gross] violations of human rights and

i nternational humanitarian | aw prepared by the forner Special Rapporteur of

t he Sub- Commi ssion, M. Theo van Boven to the Conm ssion on Human Rights for
its consideration. The Sub-Comr ssion al so requested M. van Boven to prepare
a note taking into account the comments and observations of the working group
and of the Sub-Conm ssion. These texts are contained in docunent

E/ CN. 4/ 1997/ 104.

2. In its resolution 1997/29, the Conmi ssion on Human Rights invited the
Secretary-Ceneral to request all States to submt their views and comrents on
the note and revised text of the basic principles and guidelines on the right
to reparation for victinms of [gross] violations of human rights and

i nternational humanitarian | aw contained in docunent E/CN.4/1997/104.

Pursuant to that request, the Secretary-General addressed requests for any
such views and comments to all Governnents in June 1997.

3. The present report sets out the views and comments received fromthe
following States: Chile, Croatia, Germany, Japan, Philippines and Sweden.

4, In resolution 1997/29 the Conm ssion al so expressed its appreciation to
States that had provided information on the matter to the Secretary-Genera
and requested those that had not yet done so to provide information on

| egi sl ation al ready adopted, as well as that in the process of being adopted,
relating to the right to restitution, conpensation and rehabilitation for
victims of grave violations of human rights and fundanental freedons. The
Secretary-Ceneral was requested to prepare an additional report on the basis
of the replies received from States for subm ssion to the Comr ssion on Human
Rights at its fifty-fifth session in 1999.

5. Many of the views and coments set out in the present report nake

speci fic drafting suggestions and/or conments on particular principles and the
wor di ng used. For ease of reference, the full text of the draft basic

princi ples as proposed by the Special Rapporteur has therefore been included
as an annex to the report.
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VI EW6 AND COMVENTS RECEI VED FROM STATES

CHI LE
[Oiginal: Spanish]
[7 Cctober 1997]
1. The Governnent of Chile thanks the former Special Rapporteur of the

Sub- Commi ssi on on Prevention of Discrimnation and Protection of Mnorities,
M. Theo van Boven, for his dedicated efforts in preparing the set of basic
principles and guidelines on the right to reparation for victinms of [gross]
violations of human rights. The Governnent attaches great inportance to this
i ssue and therefore hopes that the Conmi ssion on Human Rights will keep the
basi ¢ principles under consideration and that they will be adopted by the

i nternati onal comunity as a general standard.

Ext ension of the scope of application of the basic principles and guidelines

2. By deleting the word [gross], included in square brackets in the title
of the docunment, the draft proposed in docunent E/CN. 4/1997/104 fundamentally
changes the scope of application of the basic principles and guidelines.
Removal of the word “gross” results in the extension of the scope of
application of the basic principles and guidelines to include all violations
of human rights and international humanitarian |aw, regardless of the type of
right violated or the nature of the violation

3. Wt hout prejudice to our agreenent with the principle that the victins
of all violations should have the right to reparation and that the basic
principles and guidelines should therefore be universally applicable, it is
important to realize that this is a fundanmental change since the words “gross
violations” 1/ or “grave violations” 2/ have been used throughout the process
whi ch has culmnated in the draft which we have before us. Only the nost
recent of the Conmission's resolutions on the matter broadens the scope of
application by placing the word “gross” in brackets for the first time. 3/

Need to explain what is neant by gross violations of hunman rights and
international hunmanitarian |aw and by crines under international |aw

4, If it is decided to broaden the scope of application of the basic
principles and guidelines to include all violations, and all the nore so if
that alternative is rejected, it would seemessential for the docunent to
explain what is neant by gross violations of human rights and international
humani tarian | aw, which constitute crines under international law. [If the
former Special Rapporteur's proposal is rejected and the area of application
of the set of basic principles and guidelines is restricted, this definition
will be necessary in order to delimt that area. |If it is decided to
generalize their application, a definition will, again, be needed since sonme
of the basic principles and guidelines (the second sentence of clause 2, the
second paragraph of clause 5 and the second sentence of clause 9) apply only
to gross violations.

5. The final report of the Special Rapporteur (E/ CN. 4/Sub.2/1993/8)
contai ns abundant material on which to base a definition of gross violations
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of human rights and international humanitarian | aw and crinmes under
international |aw for the purposes of application of the set of basic
princi ples and gui delines or, where appropriate, the specific provisions
ment i oned.

Need to specify the type of situation which calls for adoption of the specia
neasures nentioned in clause 7 of the draft

6. Clause 7 of the draft states that States have the duty to adopt “specia
measures, where necessary” for the purpose nmentioned therein.

7. It is clear fromits wording that clause 7 does not refer to al
situations in which the State m ght be required to nake reparation, but to
very special situations which call for such nmeasures. The purpose of clause 7
woul d not appear to be to require States to adopt special neasures in cases of
occasi onal violations, where it would be sufficient to inpose on the State the
duties described in other provisions of the draft under consideration, which

i npose obligations simlar to those stated as the purpose of the specia
measures nentioned in clause 7. In fact, clauses 2, 5, 11 and 13 already cal
for prompt and effective reparation to elimnate or renmedy the consequences of
t he damage i ncurred.

8. The requirement that reparation shall render justice would be nmet by
clause 15 (b) (Verification of the facts and disclosure of the truth),

(c) (Restoration of the dignity, reputation and |egal rights of the victim
through an official declaration or a judicial decision), (d) (Apology, public
acknow edgnent of the facts and acceptance of responsibility) and

(e) (Judicial or administrative sanctions agai nst persons responsible for the
violations). The objective of avoiding the comm ssion of further violations
t hrough prevention and di ssuasion is dealt with in clause 15 (h).

9. Agai n, the requirenment that reparation shall include restitution
conpensation, rehabilitation, satisfaction and guarantees of non-repetition is
deduci bl e fromcl auses 13 (conpensation), 14 (rehabilitation)

and 15 (satisfaction and guarantees of non-repetition).

10. Perhaps the only objective of the special neasures nentioned in clause 7
which is not repeated el sewhere in the list of provisions is the statenent
that reparations shall be proportionate to the gravity of the violations and
the resulting damage, a condition which could be included in other provisions,
such as clause 2 or clause 13, which deal with reparation. Moreover,
confining to “where necessary” the principle that reparations nust be
proportionate to the gravity of the violations and the resulting danage woul d
exclude the requirement of proportionality in the case of other violations

whi ch do not constitute a situation requiring special neasures.

11. It seens necessary to define or describe the situations where States
woul d have the duty to adopt special neasures, in certain cases. The

anbi guous statenment that they nust be adopted where necessary |eaves the

deci sion as to whether special neasures are called for to the judgenent of the
State in question.
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12. Situations which by their nature require the adoption of special
nmeasures shoul d be defined, in the words of Econom ¢ and Soci al Counci

resol utions 1235 and 1503, as those which reveal a consistent pattern of gross
and reliably attested violations of human rights.

13. The practical application by the Conm ssion on Human Rights of the
above-nenti oned recomrendati ons offers an adequate basis for the definition
whi ch we have recommended as necessary or appropriate.

14. General | y speaking, such situations have occurred in States which have
institutionalized the abolition, restriction or holding in contenpt of
fundanmental rights as an official policy which is executed by State agents or
persons in State service. These are precisely the situations which, usually
upon the dem se of the authoritarian regime that institutionalized them
require the adoption of special neasures by the denocratic system which has
replaced it. |In fact, it is precisely because of the institutionalized
repressi on of dissidence as a neans of consolidating an authoritarian reginme
that the violation of human rights in these situations is usually of a nassive
and cl andestine nature which inpedes or significantly hinders attenpts to
establish the circunstances in which the violations occurred and, as a result,
the identity of those directly responsible and their position as State agents
or persons in State service, a relationship of subordination which nmust be
established in order to assign responsibility for reparation to the State in
accordance with that State's own donestic |egislation

15. In such situations, the adoption of special nmeasures is essential if the
follow ng goals, among others, are to be net:

(a) Pronmpt establishment and broad public dissemnmination of the truth
about what happened in regard to human rights violations during the preceding
regime. GCenerally speaking, the |l egal machinery, especially as operated by
State judicial bodies, has been ineffective in investigating violations at the
time of occurrence. The special neasures may consist in entrusting this
responsibility to non-judicial bodies or committees allowed greater |atitude
than the courts in weighing the evidence for violations and establishing, if
not the identities of the violators, at least their Iinks to the State;

(b) Devel opnent of policies for indemification and rehabilitation of
victinms and their famlies, as a State responsibility, including the creation
of a public fund to conpensate victins or their famlies;

(c) Suspension of statutes of linmitation for criminal and civi
actions for conpensation in respect of harmincurred during the period in
which the victinms or their fanilies were effectively denied such renedies.

16. The known cases of special neasures of reparation, such as Argentina,
Brazil and Chile, have all involved trials for this type of human rights
vi ol ati on.

Need to establish the State's direct financial liability

17. The sentence which follows the heading “forns of reparation” and
precedes the description of the various types of reparation states that
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reparati ons must be “provided in accordance with the |aw of every State”

Most of the forns which reparation may take, enunerated in clauses 11 et seq.
are by their nature a liability of States which nust discharge themdirectly
with public funds or resources. However, depending on the provisions of
donestic law, the State nmay or may not have direct liability with regard to
conpensation for econom cally assessabl e damage, nmentioned in clause 13.

18. Nati onal | aw systens have various ways of regulating the State's
liability for illicit acts, whether crimnal or civil, comitted by its
officials or agents. Under sone |egal systens, States have joint and severa
liability: the victimmy claimfull, direct financial conpensation fromthe

State for harmincurred. Under others, States have secondary liability and
the victimmy cl aimconpensation fromthe State only if it cannot be
obtai ned, in whole or part, fromthose who comritted the offence. 4/

19. The second alternative, which should be avoi ded, obliges victinms to seek
conpensation first fromthose responsible for the violation. Only if the

| atter have insufficient financial resources can the State be required to

di scharge the obligation

20. Because the draft basic principles and guidelines nake this a matter for
donmestic law, State liability for financial conpensation nay be of either

type.

21. It seens appropriate to include in the set of basic principles and
gui delines a specific provision establishing the State's inmedi ate, direct
liability for conpensation, wi thout prejudice to its right to attenpt to
recover fromthe of fenders the anount paid.

On the statute of linmtations

22. Clause 9 of the draft under consideration sets out two principles
concerning the statute of limtations.

23. The first sentence states that statutes of limtations shall not apply
in respect of periods during which no effective renedies exist for violations
of human rights or international humanitarian |aw. The English original is
probably clearer than the Spanish translation, which reads, “La prescripcion
no sera aplicable”; it would be clearer, at least in Spanish, to say that “los
pl azos de prescripci én se interrunpiran durante ..." This sentence rightly
makes no distinction between statutes of limtation applicable to crimnal and
civil actions or between limtations applicable to crimnal actions and those
applicable to penalties.

24. The second sentence of clause 9 states that “civil clains” relating to
reparations for gross violations of human rights and internationa

humani tarian | aw shall not be subject to statutes of limtations. There seens
no reason to limt the non-applicability of statutory limtations to civi
clains for reparations. On the one hand, such a limtation would raise doubts
as to its applicability in cases where a claimfor reparation resulting from
an offence is civil in nature but can be | odged during a crimnal trial and,
on the other, it seens inappropriate to propose the non-applicability of
statutory limtations in civil and not crimnal cases, |eaving unnet the



E/ CN. 4/ 1998/ 34
page 7

obligation to prosecute and punish cases of serious violations, nmentioned in
the |l ast sentence of clause 2 and in clause 15 (c), nerely because of the
passage of tine.

O her differences between the revised draft basic principles and guidelines
(E/CN. 4/ Sub. 2/1997/104) and the previous text (E/CN.4/Sub.?2/1996/17)

25. It is proposed that wherever hunmanitarian law is referred to it should
be qualified as “international”™; this is a necessary clarification of the
provisions in question

26. In the last sentence of clause 3, dealing with conflicts between

i nternational and national norns, the replacenent of the words “shall be
applicable” in the previous text by the words “will be nade applicable” gives
cl earer enphasis to the need to accord precedence to the norm providing the
hi gher degree of protection

27. In clause 6, while the clarification that the direct victins in question
are the victims of “violations of human rights and international humanitarian
| aw’ does not constitute a major change, it is an inprovenent over the

previ ous wordi ng of this provision.

28. Lastly, in clause 6 the previous draft states that reparation may be
clai med by “groups of persons connected” with the victim The text under
consideration rightly specifies that the connection nmust be a cl ose one.

CROATI A
[Oiginal: English]
[19 August 1997]
1. The Republic of Croatia takes this opportunity to express its support

for the elaboration of the draft basic principles and guidelines on the right
to reparation for victinms of [gross] violations of human rights and

i nternational humanitarian | aw and the work undertaken by the forner Special
Rapporteur of the Sub-Comr ssion on Prevention of Discrimnation and
Protection of Mnorities in respect of the preparation of the draft.

2. While the Republic of Croatia expresses its general satisfaction with
the revised text, it should Iike to present sonme conments, and in that way to
make its contribution to the drafting process.

3. In respect of the paragraph 5, second sentence concerning the providing
of universal jurisdiction “over gross violations of human rights and

i nternational humanitarian | aw which constitute crinmes under internationa
law’, the Republic of Croatia is of the opinion that such provision contains
somewhat uncl ear reference to the character of the crinmes over which universa
jurisdiction is to be applied. Wiile it is relatively common that States
envisage in their legislation universal jurisdiction in respect of certain
gross violations of human rights, even if such jurisdiction is not expressly
required by relevant international instruments, it should be noted that in
respect of the rules of international humanitarian |aw the Geneva Conventions
of 1949 and Additional Protocol | of 1977 provide for universal jurisdiction
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over grave breaches of the Ceneva Conventions and the Protocol. In respect of
the violations of the Conventions and Protocol | other than grave breaches,

there is neither the obligation of inclusion of such crimes in the nationa

| egi sl ati on nor the establishnment of universal jurisdiction over such
violations. On the other hand, the reference to “gross violations of

i nternational humanitarian | aw’ seenms to be sonewhat inprecise, thus opening
guestions as to the scope of the applicability of universal jurisdiction over
violations of international humanitarian law (i.e. whether it refers solely to
grave breaches or to other violations as well).

4. In order to clarify the scope of the above-nentioned provision calling
for the establishnent of universal jurisdiction over gross violations of human
rights, the Republic of Croatia proposes that such provision should refer to
“gross violations of human rights which constitute crinmes under internationa

| aw and grave breaches of the Geneva Conventions of 1949 and Additiona
Protocol | of 1977".

5. In respect of the paragraph 6 concerning the question of reparation for
the victins of violations of human rights and international humanitarian | aw
and rel ated persons, the Republic of Croatia is of the opinion that the

provi sion enabling the i mediate fam |y, dependants and other persons or
groups of persons closely connected with the direct victimto claimreparation
along with the direct victimis praiseworthy, but fails to regulate the order
of precedence of such clains.

6. It is clear that the right to claimreparation for violations of human
rights and international humanitarian |aw should be given primarily to the
direct victiny in cases where the direct victimis unable to claimor
precluded fromclainmng reparation, such right should be enjoyed by the
descendants of the direct victim and subsidiarilly to the persons closely
connected with the direct victim The Republic of Croatia is therefore of the
opi nion that the el aboration of the order of precedence in which such clains
could be filed shall depend on clarification of the provision concerning the
right to reparation, as well as the establishment of legal certainty in
respect of the right to claimreparation for violations of human rights and
humani tari an | aw

GERMANY
[Oiginal: English]
[ 19 Septenber 1997]
1. The Federal Governnent wel conmes and supports the ains pursued by
resolution 1997/29. For this reason, the Federal Governnment was ampngst those
introducing this resolution. |In the donestic field the Federal Governnent

has, over the past years, particularly tried to grant reparation and
rehabilitation to the nunerous victinms of human rights violations in
the former Gernman Denocratic Republic. The Federal Governnent i nforned
the Centre for Human Rights of details of these neasures in a note
dated 11 Septenber 1995.

2. The draft basic principles and guidelines take up the fundanenta
concerns of resolution 1997/29 and forma system the details of which have
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been very well|l el aborated, of conceivable instrunents and ot her measures.

Wt hout wanting to question the serious concern of the author of the
principles and guidelines, in the sense of wishing to provide human rights
protection as effectively as possible, it nust be said that in the Federa
Government's view the instrunents and neasures described in the basic
principles and guidelines are hardly anenable to application by the State in
respect of a |arge nunber of affected persons. The Federal Government has
consi derabl e doubts whether full restitution, conpensation or rehabilitation
of persons affected by violations of human rights can constitute a realistic
goal. Despite the fact that it is made clear in the prelimnary remark to
par agraphs 12 et seq. of the basic principles and guidelines that reparations
may take any one or nore of the fornms nentioned, the list as a whole creates
the inmpression that such instrunents or measures usually have to be provided
curmul atively. Such an inpression nay be apt to foster a negative attitude
towards the basic principles and guidelines on the part of Menmber States
supporting resolution 1997/ 29.

3. On the other hand, the draft basic principles and guidelines deserve
speci al praise for item zing, under paragraphs 15 and 16, the sustai ned
treatnment of human rights violations as well as the necessary sanctions and
preventive neasures. This makes it clear that human rights viol ations nust
not only entail satisfaction for the victins but also consequences for those
who are politically responsible.

JAPAN

[Oiginal: English]
[ 23 Sept enber 1997]

Legal personality of an individual under international |aw

1. It is generally understood that stipulation of the rights and duties of
an individual in international agreenents is not enough to ensure that he or
she is a subject under international law. For an individual to be a subject
under international |aw, existence of specific international procedures
available to himor her to exercise his or her rights stipulated in

i nternational agreements is essential. This is also true in the field of
human rights and “international humanitarian | aw’, though it is not clear what
“international humanitarian | aw’ nmeans concretely. In M. van Boven's text,

he asserts the duty of a State to adopt special neasures (paragraph 7) and to
pay reparations to those who are not direct victinms (paragraph 6) on the
prem se that a State has the duty to pay reparations to victins of human
rights violations, but the reasons and grounds of this duty under

i nternational |aw are not clear

Adjustnent to the |legal systens and custons of each State to protect human
rights

2. The human rights stipulated in the existing international standards,
such as the International Covenants on Human Rights, including the “right to
reparation”, are protected internally according to the basic principles of
international law, and this is primarily a matter of the donestic policy of
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each State. 1In fact, States have different | egal systens to protect human
rights and, therefore, the actual inplenmentation of these systens varies from
one State to another

3. Ef fective establishnent of a new international standard to prompte human
rights always requires that it has genuine international applicability, that
it is acceptable to various legal systenms in the world, and that it
contributes to the pronotion of human rights through those | egal systens.
Therefore, as in other cases, in drafting the basic principles and guidelines
a careful exam nation of their necessity and effectiveness fromthis viewpoint
has to be undertaken. It is inappropriate to require each State to take

uni form neasures according to the sane rule w thout considering the
differences in the unique | egal systens of the different States. The

Gover nment of Japan considers that paragraph 2 of the draft is problematic in
this respect.

4, The Governnent of Japan appreciates the significance of such measures as
reparation to victins, investigation and prosecution of perpetrators, and

di scl osure of information. Nevertheless, when considering whether to
establish international standards on those neasures, one nust fully take into
account the differences between various | egal systens. When considering

par agraph 6 (reparation clainmed collectively), paragraph 7 (standard of
reparation), paragraph 9 (statutes of linitations), paragraph 12 (forns of
reparation) and paragraph 15 (investigation, sanctions), this point of viewis
i ndi spensable. (For exanple, statutory limtations on both crimna
prosecution and civil responsibility are adopted in many States for many
reasons; for exanple, it is very likely that evidence woul d have been
scattered and lost in the years since a case occurred. Simlarly, every State
has its own institutions to decide whether a particular suspect should be
prosecuted or not. In Japan, even if a suspect apparently has comritted a
crinme, a public prosecutor is allowed not to institute a prosecution, taking
into account the gravity of the offence and the circunmstances under which the
of fence was committed, etc.)

Crinmes under international |aw

5. There is no conmon understandi ng anong States of what act constitutes
“crimes under international law'. It has been a problemfromthe point of the
established principle of nulla poena sine | ege (No punishnment w thout |aw).

It is also inappropriate under present circunstances to establish universa
jurisdiction over these crines (paragraphs 2 and 5).

Di sclosure of information and protection of privacy, etc.

6. Primarily with regard to paragraph 10, the Governnent of Japan
understands the role that disclosure of information certainly plays in
protecting human rights. Nevertheless, it should be understood that

di scl osure of information is restricted fromthe point of protection of
i ndi vi dual privacy, as well as proper investigation and trial
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PHI LI PPI NES
[Oiginal: English]
[ 30 Septenber 1997]
1. The Governnent of the Philippines takes this opportunity to state that

it welcomes the Secretary-General's consultation with Menber States regarding
Conmi ssion resolution 1997/29. The resolution, in order to be effective,
shoul d urge Governnents to consider that the granting of compensation
restitution and rehabilitation is not discretionary, but should be given to
victinms of human rights violations upon demand and as a matter of right.

2. The Governnent of the Philippines supports the deletion of the word
“gross” before the phrase “violations of human rights” since the term connotes
a pattern of human rights violation against a certain nunber of people or
group of people over a period of tinme, which may result in a situation wherein
only the victinms of these types of violation are entitled to conpensation
restitution and rehabilitation, thereby | eaving out those victins of human
rights violations which may be considered |ight or |ess serious. The
Governnment believes that the act of violation itself, once proven, should be
the basis of the claimto a right to restitution, conpensation or
rehabilitation and not the gravity of its nature.

3. The Governnent al so supports the definition of the term “humanitarian
law’ with the word “international” to cover all situations of arnmed conflict.

4, The Governnent has sone reservations on the concept of “universa
jurisdiction” stated in the second paragraph of principle 5. Wile its
applicability is acceptable in certain cases, it may in some cases underm ne
the sovereignty of Menber States. There is therefore a need to clearly
identify and define the cases covered and the paraneters within which the
principle of universal jurisdiction my be invoked or applied.

5. VWile principle 6 defines who may file a claim the CGovernnent has
reservati ons concerning “group of persons closely connected with the direct
victims” as being anong those who may file for conpensation. There is no
assurance that these groups of persons, no matter how cl ose they are to the
victinms, will pursue the latters' best interests. It is therefore suggested
t hat another person or an entity, perhaps an accredited human rights NGO, be
authorized, in tandemw th the first group, to represent victins. \Were a
claimis nade agai nst another State, it is suggested that the victins
Governnent, through its Mnistry of Foreign Affairs, and/or the human rights
institutions of the Menber State represent the victim

6. The del etion of the bracketed phrase “[In accordance with internationa
law,]” in principle 7 is fully supported.

7. The retention of the bracketed phrase “[both at home and where necessary
abroad,]” in principle 8 is also supported in light of the need, in the case
of the Philippines, to dissem nate information to overseas Filipino workers
and other migrant Filipinos worldw de.
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8. In principle 12 referring to “restorati on of enploynment or property”,
there is a need for a qualifying phrase to ensure that the restoration of
enpl oynment is suitable and not detrinental to the interest of the victins.

9. The enumeration in principle 13 is acceptable.
10. It is suggested that the phrase “and especially officials of accredited
or recogni zed | egal assistance groups and/or civil liberties unions” be added

in principle 15 (h) (iv).

SWEDEN
[Oiginal: English]
[7 Cctober 1997]
1. The CGovernnent of Sweden warmy wel cones the draft revised basic

principles and guidelines on the right to reparation for victinms of [gross]

vi ol ati ons of human rights and international humanitarian | aw and w shes to
express its deep appreciation of the dedicated work performed by the forner
Speci al Rapporteur, M. Theo van Boven. Undoubtedly, the issue of reparation
for victins of violations of human rights and international humanitarian |aw
is of great inportance. It is also an area which is clearly in need of
clarifications as to the extent of the responsibility of States. On the
whol e, the draft constitutes a solid, well-structured instrument for this
purpose. However, it contains a few anbiguities that the Government of Sweden
wi shes to comment on.

General remarks

2. The title of the docunent indicates that the question of whether the
right to reparation should be limted to “gross” violations is under

di scussion. Wether or not such limtation should be made in the absence of
any agreed definition of what constitutes “gross” violations is a question
whi ch Sweden would like to see further discussed. It seems, however,
reasonable to stress that the right to reparation, as well as the form and
degree of it, should depend on the damage inflicted. A possible solution
could thus be to clarify that all reparation presupposes danage. At the very
| east, the criterion of damage should apply to reparation in the form of
restitution, conpensation and rehabilitation

3. Sweden strongly supports the proposal in the revised text that the scope
of the draft principles be enlarged so as to include international

humani tarian | aw. However, depending on the outconme of the above-nentioned

di scussion, the term nol ogy used may have to be altered in order to avoid a
confusion of already existing term nology and concepts. Hence, should the
right to reparation be linmted to gross violations, the correct wordi ng under
public international |aw would be: *“gross violations of human rights and
grave breaches and other serious violations of international humanitarian
law’. This expression would have to be added in relevant articles throughout
the draft.

4, Sweden acknow edges that, due to the variety of the violations/breaches
concerned, it is necessary to extend the group of persons entitled to claim
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reparati on beyond the direct victins. However, the expression “persons or
groups of persons closely connected with the direct victins” is vague and nay
give rise to problens of inplenentation. Hence, Sweden recommends further

di scussions on what links to the direct victins these persons or groups ought
to have.

Remarks on specific principles

Par agraph 3

5. In order to clarify that there are several nethods to transfer

i nternational norns into national |aw, including transformation, and that,
regardl ess of the nmethod used, the norns nmust be nmade effective, the first
sentence of the article could be rephrased as foll ows:

“The human rights and humanitarian nornms which every State has the duty
to respect and to ensure respect for are defined by international |aw
and nust be incorporated or otherw se nade effective in national |aw”

Par agraph 4, conpared with paragraphs 6 and 15 (c)

6. In paragraphs 6 and 15 (c) the rights concerned are granted to direct as
well as certain indirect victins, whereas in paragraph 4 the right to remedy
is restricted to persons clainmng to be direct victins. This seens

i nconsi stent and should be altered, either by enlarging the scope of

par agraph 4 or reducing the scope of the other paragraphs.

Par agr aph 5

7. It follows from paragraph 3 that every State has the duty to make
applicable norms of public international |aw effective in national law. Since
the obligation to provide for universal jurisdiction over grave breaches of

i nternational humanitarian law is already established under public

i nternational |aw, Sweden recomrends that the follow ng sentence be added at

t he begi nning of the second part of the article:

"To the extent this obligation is not already established under public
i nternational |law, every State ...~

Par agr aph 10

8. Par agraph 10 is anbiguous in two respects. Firstly, it is not clear
whet her the principle confers upon the State a duty to actively spread

rel evant information or nerely an obligation to provide information upon
request. Secondly, the recipient of the information is vaguely defined.
“Competent authorities” may be interpreted as inplying all sorts of bodies,
national as well as international, which inter alia may cause great problens
of secrecy.

Subtitle "Forns of reparation”

9. The sentence under the subtitle “Forms of reparation”, stating that
reparations “may take any one or nore of the fornms nmentioned below, is vita
insofar as it enables the adaptation of the different forms of reparation to
the nature of the violation
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Par agraph 12

10. In order to clarify that reparation in the formof restitution cannot
al ways be provided, the beginning of the first sentence may be rephrased as
fol |l ows:

“Restitution shall, to the greatest possible extent, be provided to
re-establish ...”

Par agr aph 15

11. The reference to judicial decisions under paragraph 15 (c) could be
interpreted as contravening the fundamental principle of the independence of
courts. A Government or other authorities cannot/should not be able to
require a certain decision froma court in a certain case. Furthernore, in
sonme countries courts are unable to make general statenments with a
rehabilitating purpose.

12. In light of the above, the Governnent of Sweden suggests that
par agraph 15 (c) be rephrased as foll ows:

“(c) An official declaration restoring the dignity, reputation and

| egal rights of a victim[and/or of the imediate fam |y, dependants or
ot her persons or groups of persons closely connected with the victiny,
or a judicial decision having the sane effect.”

13. Under paragraph 15 (g), the phrase “in history or school textbooks” may
be replaced by "in history and school textbooks"

Fi nal renmarks

14. Finally, it nmust be taken into account that the relevant draft consists
of guidelines and principles not legally binding under public international
law. Should the principles without nodification be transferred to a
convention, sone additional problens of inplenentation nmay need to be

addr essed.

Not es

1/ Resol uti ons 1989/13 and 1995/ 117 of the Sub-Commi ssion on
Prevention of Discrimnation and Protection of Mnorities (“violaciones
flagrantes”). Resolution 1992/32 of the Sub-Conm ssion (“violaciones
mani f estas”).

2/ Commi ssi on on Human Ri ghts docunent E/ CN. 4/ Sub. 2/1996/17 and
resolution 1996/35 (“viol aci ones graves”).

3/ Commi ssi on on Human Ri ghts resol ution 1997/ 29.

4/ This distinction with regard to the nature of State liability is

made in clauses 11 and 12 of the Declaration of Basic Principles of Justice
for Victins of Crime and Abuse of Power. Clause 11 establishes that the State
has i mredi ate, direct liability when the violation has been committed by a
public official or other agent acting in an official capacity.
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Annex
BASI C PRI NCI PLES AND GUI DELI NES ON THE RI GHT TO REPARATI ON FOR
VI CTIMS OF [ GROSS] VI OLATI ONS OF HUMAN RI GHTS AND | NTERNATI ONAL
HUVANI TARI AN LAW

The duty to respect and to ensure respect for human rights and internationa
hunani tarian | aw

1. Under international |law every State has the duty to respect and to
ensure respect for human rights and international humanitarian | aw

Scope of the obligation to respect and to ensure respect for human rights and
international hunmanitarian | aw

2. The obligation to respect and to ensure respect for human rights and

i nternational humanitarian | aw includes the duty: to prevent violations, to
i nvestigate violations, to take appropriate action agai nst the violators, and
to afford renedies and reparation to victins. Particular attention nust be
paid to the prevention of gross violations of human rights and internationa
humani tarian |aw and to the duty to prosecute and puni sh perpetrators of
crimes under international |aw.

Appl i cabl e norns

3. The human rights and hurmanitarian norns which every State has the duty
to respect and to ensure respect for, are defined by international |aw and
must be incorporated and in any event nade effective in national law. 1In the
event international and national norns differ, the State shall ensure that the
norm provi di ng the higher degree of protection will be nade applicable.

Right to a renedy

4, Every State shall ensure that adequate |egal or other appropriate
remedi es are available to any person claimng that his or her human rights
have been violated. The right to a renedy against violations of human rights
and hurmanitarian norns includes the right to access to national and any

avail abl e international procedures for their protection

5. The | egal system of every State shall provide for pronpt and effective
di sciplinary, admnistrative, civil and crimnal procedures so as to ensure
readi |y accessi ble and adequate redress, and protection fromintim dation and
retaliation.

Every State shall provide for universal jurisdiction over gross
viol ati ons of human rights and international humanitarian | aw which constitute
crimes under international |aw

* The words in italics reflect additions or changes suggested by the
Speci al Rapporteur. The words in square brackets are suggested for deletion
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Repar ati on

6. Reparation may be clainmed individually and where appropriate
collectively, by the direct victinms of violations of human rights and

i nternational humanitarian law, the i mediate fam |y, dependants or other
persons or groups of persons closely connected with the direct victins.

7. [In accordance with international |law,] States have the duty to adopt
speci al neasures, where necessary, to pernit expeditious and fully effective
reparations. Reparation shall render justice by renoving or redressing the
consequences of the wongful acts and by preventing and deterring violations.
Repar ati ons shall be proportionate to the gravity of the violations and the
resul ting damage and shall include restitution, conpensation, rehabilitation
sati sfaction and guarantees of non-repetition

8. Every State shall make known, through public and private nmechani sns,
[ both at hone and where necessary abroad,] the avail able procedures for
reparations.

9. Statutes of limtations shall not apply in respect of periods during
whi ch no effective renedies exist for violations of human rights or

i nternational humanitarian law. Civil clainms relating to reparations for
gross violations of human rights and international humanitarian | aw shall not
be subject to statutes of limtations.

10. Every State shall mnmeke readily available to conpetent authorities al
information in its possession relevant to the determnation of clainms for
reparati on.

11. Decisions relating to reparations for victinms of violations of human
rights or international humanitarian |law shall be inplenented in a diligent
and pronpt manner.

Forns of reparation

Reparations, to be provided in accordance with the law of every State, may
take any one or nore of the forms mentioned bel ow, which are not exhausti ve,
Vi z:

12. Restitution shall be provided to re-establish the situation that existed
prior to the violations of human rights or international humanitarian | aw.
Restitution requires, inter alia, restoration of liberty, famly life,
citizenship, return to one's place of residence, and restoration of enploynent
or property.

13. Conpensation shall be provided for any economically assessabl e damage
resulting fromviolations of human rights or international humanitarian |aw,
such as:

(a) Physical or nmental harm including pain, suffering and enptiona
di stress;

(b) Lost opportunities including education
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(c) Material damages and | oss of earnings, including |oss of earning
potenti al ;
(d) Harmto reputation or dignity;

(e) Costs required for |egal or expert assistance, nedicines and
medi cal servi ces.

14. Rehabilitati on shall be provided and will include nedical and
psychol ogi cal care as well as |egal and social services.

15. Satisfaction and guarantees of non-repetition shall be provided,
i ncl udi ng, as necessary:

(a) Cessation of continuing violations;

(b) Verification of the facts and full and public disclosure of the
truth;

(c) An official declaration or a judicial decision restoring the
dignity, reputation and legal rights of the victimand/or of persons closely
connected with the victim

(d) Apol ogy, including public acknow edgement of the facts and
acceptance of responsibility;

(e) Judicial or administrative sanctions agai nst persons responsible
for the violations;

(f) Conmenorations and paying tribute to the victins;

(g) Inclusion in human rights training and in history or schoo
t ext books of an accurate account of the violations comitted in the field of
human rights and international humanitarian | aw

(h) Preventing the recurrence of violations by such means as:

(i) Ensuring effective civilian control of mlitary and
security forces;

(ii) Restricting the jurisdiction of nmilitary tribunals only to
specifically mlitary offences comrtted by menbers of the
armed forces;

(iii) Strengthening the independence of the judiciary;

(iv) Protecting persons in the |egal profession and human rights
def enders;

(v) Conducting and strengthening, on a priority and continued
basis, human rights training to all sectors of society, in
particular to mlitary and security forces and to | aw
enforcenent officials.



