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| nt r oducti on

1. In resolution 1997/9, the Conmm ssion on Human Ri ghts noted with grave
concern that adequate staff and financial resources had not been nade
avai l abl e to the Special Rapporteur to enable her to discharge her mandate
effectively, including undertaking in situ m ssions; requested the Special
Rapporteur, in preparing her next report, to continue to consult all relevant
bodies, in particular the secretariat for the Basel Convention (SBC), and
urged all Governments, United Nations bodies, specialized agencies, the
United Nations Environnment Programme, the SBC and non-governnent al

organi zations to continue to cooperate fully with the Special Rapporteur by
provi ding i nformation on the novenment and dunpi ng of toxic and dangerous
products and wastes; also requested the Special Rapporteur to continue to
undertake, within her mandate, a global, nultidisciplinary and conprehensive
study of existing problens of and solutions to illicit traffic in, transfer to
and dunpi ng of toxic and dangerous products and wastes in African and other
devel oping countries, with a view to maki ng recommendati ons and proposals, in
her next report, on adequate neasures to control, reduce and eradicate those
phenonena.

2. After the fifty-third session of the Comm ssion on Human Rights and
followi ng consultations with the Ofice of the United Nations High
Commi ssi oner for Human Ri ghts, the Special Rapporteur, for the first tinme
since the establishnent of the mandate, was provided with adequate staff and
financial resources to undertake a mission in the field. 1In view of the

i nterest denonstrated by African CGovernnents and the fact that, for a |long
time, African countries have been the main target of the traffic in and
dunpi ng of toxic and dangerous products and wastes, the Special Rapporteur
deened it necessary to undertake her first visit in situ in this region

3. At the invitation of the Governnent of South Africa, the Specia
Rapporteur visited Pretoria, Johannesburg and Cape Town from 10 to

16 August 1997 to study the issue of toxic waste in the country and to
exchange views on the policies and |egislation that have been adopted in
response to this phenonenon and which m ght be useful to other African
countries affected by the sane problem

4. Foll owi ng her visit to South Africa, the Special Rapporteur visited
Kenya from 16 to 19 August 1997, nmainly to hold consultations with the
secretariat of the United Nations Environnental Progranme (UNEP) in Nairobi
During her visit, the Special Rapporteur held consultations with the Deputy
Executive Director and the Legal O ficer of UNEP. She also met with officials
of the United Nations Devel opment Progranme (UNDP) and | ocal non-governnenta
organi zati ons (NGOs).

5. Consul tations unfortunately could not be held with the Kenyan
authorities. In their reply to the Special Rapporteur's letter requesting the
visit, the authorities, who, while reiterating their interest in the mandate,
suggested another date for a field mssion to Kenya. However, for financia
reasons, and owing to the fact that the reply was received by the Specia
Rapporteur in the course of her visit to UNEP headquarters, another field

m ssion to Kenya could not be organi zed.
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6. Finally, the Special Rapporteur visited Addis Ababa, Ethiopia,

from19 to 21 August 1997. She held consultations with the secretariat of the
Organi zation of African Unity (OAU) on the Bamako Convention on the Ban of the
Import into Africa and the Control of Transboundary Mvenent of All Forns of
Wastes within Africa and net with Ethiopian authorities as well as wi th UNDP
representatives.

7. The Speci al Rapporteur would like to express her gratitude to the
Governnments of South Africa and Ethiopia for the cooperation and assistance
extended to her during the m ssion, which enabled the Special Rapporteur to
meet with all relevant segnents of society. The Special Rapporteur would al so
like to thank the UNDP staff in the three countries for the |ogistical and
organi zati onal support in connection with the m ssion

. MEETINGS WTH GOVERNMENTAL AUTHORI Tl ES

A. South Africa

8. During her visit to South Africa, the Special Rapporteur met with

hi gh-1 evel governnent representatives of the follow ng departnments: Human

Ri ghts; Foreign Affairs; Pollution Control Directorate; Environnental Affairs
and Tourism Environnent, Marine, Scientific and Technical Affairs;
Environnental Health; Mneral and Energy Affairs; Justice. She also net with
some parlianentarians, menbers of the South African Security Services, nmenbers
of the Thor Chemi cals Conmi ssion of Inquiry, and representatives of

non- gover nnental and conmuni ty-based organi zati ons and ot her relevant sectors
of society, which enabled her to obtain a conprehensive picture of the

probl em

9. The representatives of the Departnent of Foreign Affairs reiterated the
Governnment's interest in the issue of toxic wastes and their support for the
wor k of the Special Rapporteur. They also said that South Africa, which was a
party to the Basel Convention on the Control of Transboundary Movements of
Hazar dous Wastes and their Disposal, intended to ratify the amendnent
regardi ng the ban on exports.

10. During the meetings, the South African authorities indicated that

in 1989, the building of an incinerator had rai sed awareness of the need for
hazar dous waste managenent. Extensive research and studi es were undertaken
resulting in a ban on the inportation of hazardous waste and in the
publication, in 1992, of five-volune study Hazardous WAste in South Africa.
The study identified a nunber of problens associated with waste nanagenent:
few i ndustries had waste nanagenent strategies or planned for waste management
before start-up; awareness of hazards was | ow but there was an awareness t hat
facilities and practices were inadequate; there were significant |evels of
recycling of paper, glass, plastics and netal; few conpanies practised waste
avoi dance; no annual statistics or databases were avail able; waste di sposa
facilities and transporters often | acked detailed information on the make-up
of the wastes they handl ed; there was inadequate control over the transport of
waste, a lack of sites for disposal of hazardous waste and a | ack of adequate
controls over existing sites. The report also found that standards for
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deal ing with hazardous waste ranged from responsi bl e and professional to
hi ghly unsatisfactory. It concluded that, w thout |egislation and control
nost waste generators would not spend enough on waste management.

11. In 1995, a sulphur fire occurred at the Sonerset West site of AECH Ltd.
The surroundi ng conmunity had to be evacuated and it was reported that in the
process two people died. For the first tine in such a circunstance, a

commi ssion of inquiry - the Desai Conm ssion - was appointed to investigate.
The whol e conmmunity was involved in the process through public hearings and

t he appoi ntment of |egal counsels for those who could not afford one. The

i nvestigation lasted for four nonths and resulted in a report which was made
avail able in 1997. The conpany was found to have been negligent.

12. The experience resulted in the drafting of a framework policy on waste
management whi ch was presented in a Wite Paper on Environmental Managenent
Policy, published in the Oficial Gazette of 28 July 1997. The Wi te Paper
reveal ed that there were relatively high levels of waste which were not being
di sposed of in a satisfactory manner, resulting in damage to the environnment
and cost to society. Furthernore, there was inadequate control over transport
of and trade in waste. The Governnent of South Africa was therefore in the
process of devel opi ng new environnmental |egislation through a conprehensive
partici patory process of extensive consultations known as the Consultative
Nati onal Environnmental Policy Process (CONNEPP), which would give al

st akehol ders the chance to contribute. Through this process, the Governnent
had undertaken to ensure the rights enshrined in the Constitution related to
the environment. The policy would al so define the essential nature of
sust ai nabl e devel opnent .

13. Mor eover, a di scussion docunent, “Towards a Wite Paper on integrated
pol lution control and waste managenent”, was published in May 1997 by the
Department of Environnental Affairs and Tourismin collaboration with the
Department of Water Affairs and Forestry. Sone parties, feeling excluded,
expressed criticism The Governnent therefore convened a workshop in order to
elicit coments and suggestions from NGOs. The results of the neeting, held
on 12 August 1997, have not yet been provided to the Special Rapporteur

14. South Africa became a party of the Basel Convention in 1994. Since
then, there had been only one attenpt, in 1995, by a Finnish Conmpany, Kokkol a
Chenmicals OY, to export a consignnment of hazardous material, in this case
containing cupric arsenite, to a South African conpany, JAD Meta
Concentrators (Pty.) Ltd. The incident provoked such an outcry from Green
movenments that the inport was stopped and the waste was sent back to Finland.
A conmission of inquiry was set up, in consultation with all the parties

i nvol ved, including NGOs. The process was advertised in the newspaper to
ensure transparency.

15. Initially, the Mnister of Environment had asked for an inform

inquiry. Opposition to this led to the appointnent, by presidential decree at
the end of 1995, of a Commission of Inquiry, with powers to call and
Cross-exam ne witnesses. The Commission's terns of reference are to
investigate: (a) all legal, financial and adnministrative matters relating to
the approval of the inportation of a consignnment of material containing cupric
arsenite into South Africa and whether it conplied with the requirenments of
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the Basel Convention; (b) all matters pertaining to the history, conclusion
and the terns and conditions of the contracts between the Departnment of

Envi ronmental Affairs and Tourism and the consul tant Daan Ml an and
Associates; (c) all matters pertaining to decisions taken by and within the
Department since 27 April 1994 to del egate (including del egati ons by way of
contract) any of the Department’s powers, duties or functions to any other
person, consultant, conpany or |egal person; and to report to the President of
t he Republic, as soon as possible, the results of the inquiry.

16. Various parties were allowed to contribute to the work of the

Conmi ssion, inter alia the Environmental Justice Networking Forum (EIJNF), the
Department of Environnental Affairs and the conpany involved. By the end of
January 1997, a 2,000-page report reflecting all the contributions received
had been prepared; by February 1997, the parties were prepared to argue their
position in front of the nagistrate. Al the discussions will be reflected in
a further report to be finalized in a few nonths; the final report wll

i ncl ude recomendations and will be submitted to the President of the
Republ i c.

17. Al t hough there were no victins and the waste never even reached

South Africa, the public outcry was remarkable. It may therefore be hoped
that the Comm ssion of Inquiry mght set a precedent for simlar, wder

bodi es, representing all interested parties such as inporters and recyclers,
to be established on a nore permanent basis.

18. A simlar comm ssion was appoi nted by President Mandela on 24 March 1995
to inquire into the Thor Chemi cals nercury-recycling operations at its plant
in Cato Ridge, KwaZulu-Natal. Exploiting |oopholes in the South African

| egi sl ation, Thor reportedly inported and stockpiled nore than 3,000 tons of
toxi c waste which it could not handle. This provoked an outcry on the part of
NGOs. The conmission is chaired by Prof. Dennis Davis, a human rights
activist and governnental adviser; the other menbers are chenical engineers.
The Thor Conmmi ssion was granted juridical powers: it could call wtnesses,
who had the right to |l egal representation. Although the parties had to
support it financially, NGO were granted the right to represent the workers
and provide | egal assistance to those in need.

19. The Commi ssion’s terns of reference were to investigate the background
to the acquisition of spent nmercury catalyst by Thor Chem cals, and of
addi ti onal nmercury containing sludge on the prem ses; to report on the further
utilization or disposal of the material stockpiled; and to make
recommendati ons for dealing with the problemin the nost practical and
environnental |y sound manner. The CGovernnment is not obliged to inplenent the
Commi ssion’s recommendations but if it accepts the report, it automatically
conmits itself to enforcing them

20. After the conpletion of a report on the first phase, which has al ready
been published, the second phase of the Commi ssion’s work is to investigate
the regul ati on and enforcenment procedures relating to the nonitoring and
control of nmercury processing, and to nake recomrendati ons on how best to

m nimze risks and protect workers and the environnent. This phase will start
as soon as two nore experts in the field of health and safety are added to the
Conmi ssi on.
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21. The npst urgent task of the Conmm ssion was to decide how to di spose of
the waste in an environnentally sound manner. Several options were explored:
landfill, recycling, alternative technol ogies, or return the waste to the
senders. There is no proper landfill site in the KwaZul u-Natal region, where
Thor is situated, and the nearest landfill site - which has experienced
numerous incidents - is at Holfontein, Gauteng. The Comm ssion consi dered

that the handling and transporting of the waste was in itself a hazardous
operation, and that the cost would be enornpus.

22. The Commi ssi on expressed sone doubts regarding whether it was legally
possible to return the waste to the senders because, firstly, only a snal
percentage of the waste had been inported; secondly, it was al nost inpossible
to identify the respective sources because of the |eakages that had occurred.
Movi ng the waste was considered to be risky. Furthernore, the Commi ssion was
not provided with evidence which suggested that any Governnment woul d be
prepared to take back the waste. Finally, dialogue with the conpany had to be
preserved because of the social inplications in ternms of job opportunities and
devel opnent.

23. The Commi ssion concl uded, therefore, that the only viable option was to
treat the mercury waste in an environnmentally sound manner by recycling via
incineration or roasting. At the sane time, the Comm ssion asked the
Governnment to appoint a team of independent engineers to nonitor the recycling
process and to ensure that a viable plan was inplenented to decomm ssion the
pl ant upon conpl etion of the recycling. Thor was asked to bear the costs of
the operations of the plant in the disposal of the waste. All other costs
incurred in the disposal of the waste, including costs in terms of expertise,
wi |l be borne by the Governnent.

24. The Commi ssion observed that, had it not been for the tenacity of the
non- gover nment al sector, this environmental problem night have taken far

| onger to surface publicly. Nonetheless, the non-governmental sector, however
vigilant, should not be seen as a substitute for Government. The Commi ssion

t herefore reconmmended that pollution control l|egislation in force for

di fferent departnents be integrated.

25. The results achieved by this Comrission will set a precedent for other
cases. The accident at Thor has al ready produced consequences: a w der
awar eness on the part of the public caused many conpanies to keep their
backyards in order. Thor has indicated that, although when the accident
occurred there was no instrunent regulating the inportation of wastes, it is
now observing the guidelines contained in the legal instrunents that the
Governnment has since ratified

26. Nonet hel ess, a certain discontent was expressed by NGOs, who felt that
their subm ssions had not been properly reflected in the final report. NGGCs
continue to work towards having the toxic waste at Thor returned to the
senders. They oppose any substandard di sposal nethods which could threaten
human health and the environment. |In particular, EIJNF conpl ained that the
standards for burning the toxic waste recommended by the Comm ssion were
internationally proven to cause health and environnental problens.
Furthernore, the proposed standards would be illegal in those countries from
where nost of the waste cane.
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27. The Department of Environnental Affairs considered that the accident

i nvol ving Thor Chem cals had occurred because of the dilution of

responsi bilities between the numerous departnents involved. The Thor

Conmi ssion identified various elenents that had contributed to the accident,
notably a substantial |ack of manpower to fully enforce the |egislation, the
fragnmentation of conpetences and | aws, the existence of |oopholes in the

| egi slation and the fact that exenptions used to be granted with a | ack of
transparency during the previous regine.

28. The Departnent of M nes and Energy indicated that it was focusing on
neutralizing, or at least mtigating environnental inpacts fromthe mning
sector. Permts for dunping were granted after a |ong process which invol ved
the participation of different departnents. Consultations were held in a
sem -formal way with all the interested parties. Some projects were given up
because of the opposition of affected communities. The Department felt that
m ning and the environnment were not conflictual. The mning industry played
an inportant role for the conmunity and devel opnent. Risks for the

envi ronnent were minimzed now that the polluter-pays principle had been
adopted. Mdre stringent regulations were being approved and i npl ement ed.

29. The Department of Health indicated that two of its branches dealt with
the environnment: Environnental Health and Medical / Hazardous Substances, which
al so included chem cals. The Environnmental Health branch nonitored,

inter alia, what entered the country, especially chem cal wastes. Cl ose
cooperati on had been established with the Departnment of Environmental Affairs
and the Southern African Devel opnent Comrunity (SADC), which included

Bot swana, Lesotho, Mzanbi que, Nami bia, Zanbia and Zi mbabwe. Wthin the

sout hern African region, SADC set out a Policy and Strategy for Environnment
and Sust ai nabl e Devel opnent in 1994. WMajor factors inspiring the devel opnent
of this policy included the need to stop the accel eration of unsustai nable
devel opnent, the |lack of action on environmental issues, and the failure to
harness the energi es of the people concerned for environnental managenent

t hrough participatory processes.

30. At the regional |evel, the Departnment of Health, in partnership with the
South African Institute of Environmental Health and the World Health

Organi zati on (WHO), organi zed an International Conference on Health and
Environment in Africa on 8-10 Septenber 1997 in Pretoria in order to find ways
to respond to the challenges of health and the environment in the context of
sust ai nabl e devel opnent.

31. At the national |evel, the Departnent of Health was preparing an
environnental health policy with the following priorities: the
classification, at the local |evel, of the hazardous waste that entered the
country; the identification of the people at risk as well as the risks

i nvol ved; the training of officers and capacity-building of |local institutions
dealing with the waste. The main problemin inplementing this plan lay in the
| ack of human resources and in the dispersion of information within various
departnments. There were many interested parties, in both the public and the
private sector, that had to be taken into account in order to achieve an

i ntegrated approach in the field of hazardous substance managenment. This was
t he purpose of the nultisectorial neetings taking place at present.
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32. The Departnment of Health was al so el aborating a regul atory nechani sm

whi ch might include the prosecution of the responsible entities and was
focusing on how to identify who was responsible. Anpbng the sanctions foreseen
were not renewing permts or withdrawing licences. Mnitoring would be
carried out at the local (district) level by environmental health officers
reporting to the Departnent of Health and by individuals to be hired by the
Governnment. A special budget had already been allocated for that purpose.
Coordi nation was to be guaranteed by the Departnents of Environnmental Affairs
and Education through the National Environnmental Health Forum a coordinating
mechani smthat involved NGOs and trade unions.

33. The need for training was further highlighted during the nmeeting on
pronmoting ratification of the Basel Convention and establishing regiona
centres for training and technol ogy transfer, which was held on

22-26 July 1996 in Brits, South Africa, for African English-speaking
countries. The neeting was organized at the initiative of the Departnment of
Envi ronmental Affairs and Tourism of South Africa, in collaboration with the
secretariat for the Basel Convention, as a followup to decision Il11/19 of the
third neeting of the Conference of the Parties to the Basel Convention
entitled “Establishnment of regional or subregional centres for training and
technol ogy transfer regardi ng the managenment of hazardous wastes and ot her
wastes and the minimzation of their generation”. The discussions resulted in
the decision to establish training centres in the field of hazardous waste
managenment in South Africa. Simlar centres will be established in Senegal

for French-speaking countries, and in Egypt, for Arabic-speaking countries.

B. Ethiopia

34. During her visit to Ethiopia, the Special Rapporteur nmet, in addition to
QAU officials, with the follow ng authorities: the head of the Internationa
Organi zations Departnent, Mnistry of Foreign Affairs; the Secretary-Genera

of the Council of Representatives (Parlianent) and his Legal Adviser; the
Deputy Commi ssioner of the Disaster Prevention and Preparedness Comm ssion
(DPPC); the General Manager of Environnental Protection. The Specia
Rapporteur also held consultations with the nmanager of the UNDP
Resour ce/ Popul ati on Sustainability Balance Programe and with the chief, Food
Security and Sustai nabl e Devel opnent, Econom ¢ Conmi ssion for Africa (ECA), as
well as with local NGOs dealing with the environnent.

35. The Ethi opian authorities of the Mnistry of Foreign Affairs reiterated
the Governnent's interest in the Comm ssion's resolution and in the issue of
toxi c wastes. They expressed their full support for the mandate of the
Speci al Rapporteur. They indicated that in Ethiopia there were around

200 NGOs with the nunber constantly growing. At present, the CGovernnment was
wor ki ng on the drafting of a code of conduct in order to inprove its

relationship with the civil society, i.e. NGCs.

36. Et hi opi an authorities indicated that Ethiopia was still poorly inforned
on the novenent of toxic wastes, although it attached a great interest to the
i ssue as shown by its being part of the Lomé IV Convention. It had also

ratified the Convention on Biodiversity and the Framework Convention on
Climate Change, in May 1994. It was planning to sign the Basel and Bamako
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Conventions in the near future. The Parlianment had adopted the New

Envi ronmental Policy (NEP) in April 1997. The NEP was drafted by the

Envi ronnmental Protection Authority in collaboration with the Mnistry of
Econom c Devel opnent and Cooperation. The purposes of this new policy are,
inter alia,

“(a) to adhere to the precautionary principle of mnimzing and where
possi bl e preventing di scharges of substances, biological materials or
their fragnents fromindustrial plants and personal or conmunal
appl i ances or any other external sources that could be harnful, and to
di sal l ow the di scharge when they are likely to be hazardous; (b) to
adopt the polluter-pays principle while endorsing the precautionary
principle since pollution is likely to occur, and ensure that polluting
enterprises and nunicipalities and wereda councils provide their own
appropriate pollution control facilities; [...] (g) to review and
devel op guidelines for waste disposal, public and industrial hygiene and
techniques to enable the cost-effective inplenentation of defined
standards of control, and to issue regulations to enforce them [...]
(j) to maintain an up-to-date register of toxic, hazardous and

radi oactive substances, and to nake the information avail able on
request; [...] (o) to prohibit frominportation to and fromtransit

t hrough Et hi opi a hazardous materials, organisnms or fragnments of

organi sns as agreed by African States in Banmako.”

37. The establishnment of standards and guidelines, as well as a system for
nonitoring, is another goal of the NEP. The Governnent has therefore decided
to maintain an updated register of toxic, hazardous and radi oactive
substances, and to nake information avail able on request.

38. The governnental authorities indicated that no recent occurrences of
dunpi ng had been known to have occurred. Some attenpts had been nmade in the
past because it was difficult to nonitor everything that entered the country.
I nvestigations follow ng sone of these attenpts had led to the identification
of hazardous waste which had been inported and not disposed of in an
environnental |y sound manner.

39. The main problemrenmained the | ack of information. For instance, sone
pestici des had had a trenendous inpact on both the people and the environnent,
but they were still in use because of the |ack of |aboratories, trained

personnel and specialists to identify harnful substances they m ght contain
It al so happened that products used in Ethiopia, and in other devel opi ng
countries, contained substances that were included in the list of toxic
products and which were therefore banned in other countries. Countries which
had access to the necessary information did not share it with devel opi ng
countries. The result was that devel oped countries had higher standards
protecting the |ife and health of their citizens.

40. The Di saster Prevention and Preparedness Conmi ssion - a governnenta
agency - was not dealing specifically with toxic waste at the nonment because
of other priorities. Currently, it was focusing on natural, rather than

man- made di sasters. Nonetheless, the issue was |likely to be considered in the
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future. Under the NEP the establishnment of clear |inkages between the contro
of pollution and other policy areas, including water resources, agriculture,
human settl ements, health, and disaster prevention and preparedness, was

f oreseen.

[1.  UN TED NATI ONS ENVI RONVENT PROGRAMVE ( UNEP)

41. During the consultations that the Special Rapporteur held with

UNEP officials, it was enphasized that UNEP's commitnent in the field of toxic
waste related to two major areas. First was the Basel Convention, which was
negotiated at UNEP in Nairobi in the m d-1980s, when conplaints about
movenments of toxic waste becane pressing. At the tine, the Convention was the
second effort by UNEP - the first being the Montreal Protocol on Substances
that Deplete the Ozone Layer - to establish some sort of regulation in the
field. Considering that it was only the beginning, the effort could still be
regarded as remarkable for its time. Further developnments in that direction
resulted in the Convention to Ban the Inportation into Forum Island Countries
of Hazardous and Radi oactive Wastes and to Control the Transboundary Mvenent
and Managenent of Hazardous Wastes within the South Pacific Region, adopted at
Wai gani, Papua New CGui nea, on 16 Septenber 1995, which was not only conpatible
with the Basel Convention but even nore stringent, and which recalled the

regi onal approach of the Bamako Convention and the Final Act of the Conference
of Pl enipotentiaries on the Protocol on the Prevention of Pollution of the
Medi t erranean Sea by Transboundary Movenents of Hazardous Wastes and their

Di sposal , adopted in 1996

42. Secondly, UNEP took action in the field of potentially toxic chem cals,
listing themin a register meant as a tool to enable devel oping countries to
handl e them The idea of chemi cal safety was |aunched together with WHO and
resulted in a programme on chem cal safety. The principle of prior inforned
consent was further stressed. Because of the link with pesticides, the Food
and Agriculture Organization of the United Nations (FAO was al so invol ved.
Simlar action was taken on Persistent Organic Pollutants (POPs). The two
programes - on chemicals and POPs - resulted in the setting up of and

col |l aboration with focal points, which are others than those established by

t he Basel Convention and which inplement strategies at a l|ocal I|evel.

43. The Speci al Rapporteur sounded UNEP' s intentions regarding a joint
project. UNEP deened it inportant that cooperation be established with the
Ofice of the United Nations Hi gh Conm ssioner for Human Rights, either
through the drafting and inplenentation of a specific project or a joint
effort to unify standards. It was stressed that the inportance of UNEP
resided in the fact that it was located in Africa, one of the npbst targeted
regions. So far, after consultations with both the governnental side and
representatives of the civil society, UNEP had identified training and
capacity-building as the nost urgent needs of African countries wi shing to
moni tor what entered their borders. UNEP had very strong regional offices
whi ch constantly worked with Governnents. These offices mght play an

i mportant role in assisting the Special Rapporteur, providing her with

i nformati on and assi stance.
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[11. ORGANI ZATI ON OF AFRI CAN UNITY (QAU)

44. Consul tations were held with the OAU on the issue of the Bamako
Convention, which has not yet entered into force: one nore signature is
needed. Wth regard to the relationship between the Bamako and Base
Conventions, the OAU considered that the two instruments were conpl enentary.
Al t hough the provisions of the Basel Convention had been fully reflected in
t he Bamako Convention, the latter could still play a relevant regional role.
The SBC is currently encouraging African countries to sign the Base
Conventi on.

45. The QAU confirned that the main problemfaced by African countries was
the lack of information: African countries were still not being provided with
dat abases fromwhich to retrieve information. Legislation on toxic waste was
al so scarce and rarely coherent; it would therefore be extrenely inportant

for the Bamako Convention to enter into force, thus creating a regional
honmobgeneous response to the issue of toxic waste.

V. CONSULTATI ONS W TH NGOs

46. According to NGOs, the problens pertaining to hazardous waste nanagenent
in Africa related partly to a fragnented and uncoordi nated approach. In
South Africa, for instance, waste |egislation was found in sone 37 statutes as
wel | as nunerous provincial ordinances and by-1laws. Strengthening the

provi nci al power might result in a substantial weakening of the capacity to
enforce legislation. No |law dealt conprehensively with waste managenent and
di sposal: there was still no legislation to give effect to the Base
Convention. South Africa had not yet signed the Basel Convention anendnent
banni ng the inportation of hazardous waste but intended to do so soon. The
pol | uter-pays principle was part of draft |egislation, but it had not yet
becone | aw.

47. Weak coordination resulted fromthe fact that environnmental nmatters

and, in particular, the power to regul ate hazardous waste, fell within the
jurisdiction of several governnental departnents. The |ack of consolidated
control made it difficult to ascertain who was responsi ble for what. \Whether
NGOs were consi dered depended on the specific departnent they dealt with,

al t hough the general feeling was that their suggestions were rarely taken into
account .

48. Fragment ati on of conpetences al so affected the access to information
Sometinmes no information was forthconming at all, for instance on the novenent
of toxic wastes within and across the borders. It was difficult to define
what was consi dered as hazardous waste and to specify the nature of the
recycling processes. Information was rarely avail able on waste dunmping in the
poorest areas: people were not aware of what was bei ng dunped, nor were they
informed about it, with the result that the waste endangered both the people
and the environnent w thout protests being made.

49. NGOs had the feeling that the environnent was still perceived as “the
troubl emaker” vis-a-vis investnents and devel opnent. However, a genera
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i mprovenent in the relationship with environnental NGOs was reported, although
rel ations and consultations needed to be fornmalized in an institutionalized
f ramewor k

50. In the countries visited, environmental NGOs focused on issues related
to desertification, the urban environnment, biodiversity, wonen and the
environnent. They al so had programmes on unsafe pesticides. Their main focus
was to provide better information in different fields, including illega

dunmpi ng. Al though awareness in this field was slowy rising, this issue did
not generally seemto be a priority. This mght be related to a | ack of
capacity: NGOs in Africa seened to be too weak to be able to support their
thesis with docunented evidence. For toxic wastes in particular, they felt
that a specialized background was required in order to prove what otherw se
woul d be consi dered as a runour.

51. W t hout capacity, equi pnent and nethods, nonitoring was virtually

i npossible. Waste allegedly is dunped into the rivers that cross the rura
areas of Kenya and it was extrenely difficult to have a clear picture of the
subst ances dunped or of the quantities. The sane was true for the substances
entering the country fromabroad. NGOs did not have the neans to set up a
dat abase with all the necessary information, nor could they prove what they
were reporting.

52. Concerns were expressed by some NGOs regarding their status and the
role that they were allowed to play. For instance, in Kenya, although sone
mechani sms were in the process of being set up that would all ow NGOs to
enhance their role, it was very difficult to verify whether this had actually
been done. NGOs expressed sonme scepticismabout the inplementation of
environnental policies in Kenya, which allegedly had been postponed for
several nonths. Reportedly, pressure fromprivate conpanies trying to invest
in the country was held to be responsible for the postponement. It was
brought to the attention of the Special Rapporteur that, in July 1996, after a
report by the BBC, the press started attacki ng NGOs and UNEP for threatening
food security with their canpai gns agai nst pesticides. NGGs thought that the
pesticide industry night have been behind those all egations.

53. The main concern of Ethiopian NGOs was the inplenmentation of the concept
of sustainabl e devel opnent. The manager of the UNDP Resource Popul ation
Sustai nability Bal ance Programe confirnmed that although the problem of toxic
wastes in Ethiopia was not an issue at the nonment, the liberalization of the
econony could have a dramatic inmpact. |In the absence of quality standards it
was al nost inpossible to judge the quality of inmported products. NGOs were
trying to rai se awareness through the organization of training programes on
di fferent topics, such as pollution and clean industrial production
conservation and bi odiversity, and norns and standards for inported food
items. Interest was growing on the issue of waste managenent, and a wor kshop
on the subject was organi zed in Septenber 1997.

V. CONCLUSI ONS AND RECOMVENDATI ONS
54. In her previous reports to the Conm ssion, the Special Rapporteur noted

the main trends in the illicit novenent and dunping of toxic and dangerous
products and wastes, and anal ysed their characteristics as well as their
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adverse effects on the enjoynent of human rights, particularly the rights to
life and health. In particular, in review ng the historical background to the
problem the factors contributing to the devel opnent of the phenonenon and the
special difficulties encountered by African and ot her devel opi ng countries,
the Speci al Rapporteur noted that African countries were specifically

t ar get ed.

55. Disparities in donestic |egal standards between devel oped and devel opi ng
countries as well as anbiguities in international instruments have provided an
incentive for exporters to seek outlets in poorer, less industrialized
countries which suffer froma |ack of adequate |egislation and hunman and
financial resources to inplenment what |egislation there is. Taking advantage
of the econom c situation in African and other devel oping countries and
encouraged by the increasing liberalization and deregul ati on of internationa
mar ket s, whi ch have increased the |ocational flexibility of transnationa
corporations, thus facilitating the novenent of toxic wastes across frontiers,
deal ers export such wastes to devel oping countries by providing attractive
financi al inducenents, sonetinmes even bribing officials.

56. African countries and other devel oping countries also |ack the
infrastructure for determ ning the nature of the goods they receive. They do
not possess adequately equi pped | aboratories for testing, evaluation and

envi ronnental nonitoring. Moreover, they | ack anal ytical expertise,
specialist information on the harnful characteristics of wastes and data

syst ens.

57. During her visit to Africa, the Special Rapporteur confirmed that these
factors and difficulties were encountered by African countries. All her
interlocutors, whether official authorities or representatives of NGOs,
expressed their deep interest in the issue.

58. The main probl ens, as observed during the field mssion, remain the | ack
of reliable information on the novenents of toxic wastes within countries and
across borders; the lack of a database; the absence of adequate legislation to
both prevent the inport of toxic wastes and deal with fraudul ent and ot her

i nadm ssi bl e practices used by brokers; the neans to inplenment such

| egi slation; the need for infrastructure, l|aboratories and testing facilities
to determ ne the nature and characteristics of the wastes.

59. The Speci al Rapporteur noted that significant steps were being taken to
face the problemin two of the countries visited. In Ethiopia, the NEP deals
specifically with the issue of toxic wastes. Moreover, the Governnent
signalled its intention to sign the Basel and Bamako Conventions. In

South Africa, steps have been taken to face the major incidents that occurred
in that country through the creation of independent conm ssions of inquiry.
The conposition and ternms of reference of the comm ssions are described in
this report and could serve to inspire simlar action in other devel oping
countries.

60. During her consultations, the inportance of technical cooperation

trai ning, and exchange of information at the regional and international |evels
was stressed. Devel oping countries should be provided with [ egal aid and
techni cal assistance for the purpose of training their magi strates and agents
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with a viewto formulating national legislation to effectively conbat the
illicit traffic and strengthen national capacities to detect, prevent and
puni sh fraudul ent practices. Regional initiatives should be promoted. The
regi onal approach woul d provide the opportunity for African countries to get
t oget her and exchange informati on and experi ence.

61. The international inplications of the illicit traffic and dunpi ng of
toxi ¢ and dangerous products and wastes is also closely linked to the problem
of security. It was brought to the attention of the Special Rapporteur that

dunpi ng of waste frequently occurred in countries where circunstances were
such that no central Governnment could take action. The National Salvation
Arny in Somalia, for instance, declared that the country was being treated
like a dunping site, with the result that nei ghbouring countries m ght be
affected as well. Common action and a clear stand by the internationa
comunity, in this and simlar cases, are therefore urgently needed.

62. The Speci al Rapporteur encourages the devel opnent of specific

projects that could be developed jointly by the Ofice of the United Nations
Hi gh Commi ssioner for Human Rights, SBC, OAU, UNEP and interested Governnents.
She al so encourages States that have not done so to ratify the Base
Convention and its anendnent regarding the ban on exports. Moreover, she
considers the entry into force of the Bamako Convention, which could play a
conplenentary role at the regional level, to be of great inportance.

63. Because of the international inplications of the illegal traffic and
dunpi ng of toxic waste, the regional approach is crucial for a coordinated
response to the problem The Special Rapporteur stresses the inportance of a
conti nuous exchange of information ainmed at the creation of a regiona
database. In this regional strategy, the roles of non-governnenta

organi zations, local communities and associ ati ons, trade unions, workers and
victinms should be consolidated. Freedom of expression, freedom of association
and access to effective neans of redress could contribute, in conjunction with
the efforts nmade by governnental authorities, to effectively conbating the
phenonenon of illicit dunping of toxic wastes and its adverse consequences.
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