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="FH@bV46 F$@D>48 D,2`<, *,: BD,*FH"&:b,H F@$@6 R"FH\ F4FH,<Z F$@D" 4 D"FBD@FHD">,>4b

4>L@D<"P44 @ FJ*,$>ZN 4 "D$4HD"0>ZN D,T,>4bN, @F>@&">>ZN >" 8@>&,>P4bN 4 H4B@&ZN 2"8@>"N,
D"2D"$@H">>ZN 7@<4FF4,6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ BD"&J <,0*J>"D@*>@6 H@D(@&:4

(_=E3GC!9). 3>L@D<"P4b @$ @F@$,>>@FHbN ^H@6 F4FH,<Z 4 ,, 4FB@:\2@&">44 F@*,D04HFb &

CJ8@&@*FH&, *:b B@:\2@&"H,:,6 (A/CN.9/SER.E/GUIDE/1). )@FHJB 8 *@8J<,>H"< AAG_ & "3>H,D>,H"
@$,FB,R4&",HFb >" FHD">4P, (Website)E,8D,H"D4"H" _=E3GC!9 (http://www.un.or.at/uncitral).

C,2`<, *,: $Z:4 B@*(@H@&:,>Z, ,F:4 >, J8"2">@ 4>@,, >"P4@>":\>Z<4 8@DD,FB@>*,>H"<4,
>"2>"R,>>Z<4 4N BD"&4H,:\FH&"<4. E:,*J,H @H<,H4H\, RH@ >4 >"P4@>":\>Z, 8@DD,FB@>*,>HZ, >4 8"84,-
:4$@ *DJ(4, :4P", BDb<@ 4:4 8@F&,>>@ JR"FH&J`V4, & LJ>8P4@>4D@&">44 F4FH,<Z, >, >,FJH

@H&,HFH&,>>@FH4 2" :`$Z, @T4$84 4:4 JBJV,>4b 4:4 *DJ(4, >,H@R>@FH4.

!&H@DF8@, BD"&@ 2"V4V,>@ 2"8@>@< ©
?D(">42"P44 ?$X,*4>,>>ZN ="P46, 1997(@*

32*">@ & !&FHD44

%F, BD"&" BD4>"*:,0"H "&H@DJ. 1"b&84 >" BD,*@FH"&:,>4, BD"&" >" &@FBD@42&,*,>4, *">>@(@ *@8J<,>H" ,(@

R"FH,6 F:,*J,H >"BD"&:bH\ B@ "*D,FJ: Secretary, United Nations Publications Board, United Nations Headquarters, New York,
N.Y. 10017, United States of America.AD"&4H,:\FH&" 4 BD"&4H,:\FH&,>>Z, JRD,0*,>4b <@(JH &@FBD@42&@*4H\ >"FH@bV46
*@8J<,>H 4:4 ,(@ R"FH4 $,2 B@:JR,>4b D"2D,T,>4b, @*>"8@ 4< BD,*:"(",HFb J&,*@<:bH\ @ H"8@< &@FBD@42&,*,>44
?D(">42"P4` ?$X,*4>,>>ZN ="P46.
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I. )+9!)+9!, E%a1!==Y+E%a1!==Y+ EE 7?=%+=O3+57?=%+=O3+5 ?C'!=31!O33?C'!=31!O33 ?#W+)3=+==YM?#W+)3=+==YM =!O35=!O35

?? 7IA9+7IA9+-AC?)!/+AC?)!/+ (7;7AG7;7AG)

),:@ 172: 7;7AG 36
%,>(D4b: EH@:4R>Z6 FJ* ( 12.G.75.715/1996/20)
1 4`:b 1997(@*"
?D4(4>": >" &,>(,DF8@< b2Z8,

=, BJ$:48@&":@F\

3FH,P, (,D<">F8"b 8@<B">4b, BD@*": @H&,HR48"<, *&J< &,>(,DF84< 8@<B">4b<, B@*,D0">>@,
*,D,&@@$D"$"HZ&"`V,, @$@DJ*@&">4,. ?*4> 42 @H&,HR48@& &ZFH"&4: "88D,*4H4& >" 4<b 4FHP" >" FJ<<J,
B@8DZ&"`VJ` R"FH\ P,>Z, F H,< RH@$Z @FH"H@8 &ZB:"R4&":Fb R"FHb<4. ?*>"8@ FH@D@>", &ZFH"&4&T"b
"88D,*4H4&, >, JB:"H4:" B@ HD,$@&">4` 4 B@ BD,*FH"&:,>4` >,@$N@*4<ZN *@8J<,>H@& >" H@< @F>@&">44,
RH@ H,N>4R,F8"b *@8J<,>H"P4b @8"2":"F\ F *,L,8H@< 4 RH@ 8 <@<,>HJ JFHD">,>4b *,L,8H" FD@8

"88D,*4H4&" 4FH,8.

3FH,P BD,*Xb&4: 4F8 @$@4< @H&,HR48"<. ?*4> 42 @H&,HR48@& @BD@H,FH@&": ^H@H 4F8 B@ HD,<

BD4R4>"<: *@BJV,>" @T4$8", H@&"DZ >, F@@H&,HFH&@&":4 JF:@&4b< *@(@&@D" 4 FJ<<" @$b2"H,:\FH&

BD@H4&@B@:@0>ZN FH@D@> $Z:" >,D"&>@P,>>@6.

E @*>@6 FH@D@>Z, FJ* &Z>,F B@FH">@&:,>4, B@ &@BD@F"< *@BJV,>>@6 @T4$84 4 >,D"&>@P,>>ZN
@$b2"H,:\FH& & F@@H&,HFH&44 F 'D"0*">F84< 8@*,8F@< %,>(D44, B@F8@:\8J ^H4 &@BD@FZ >, D,(J:4DJ`HFb
7;7AG. E *DJ(@6 FH@D@>Z, FJ* &Z>,F D,T,>4, B@ &@BD@FJ >,F@@H&,HFH&4b >" @F>@&">44 FH"H\4 36
7;7AG.

EJ* B@FH">@&4:, RH@ :4T\ @*4> 42 @H&,HR48@& *@:0,> @B:"H4H\ FH@4<@FH\ B@*,D0">>@(@

*,D,&@@$D"$"HZ&"`V,(@ @$@DJ*@&">4b.

),:@ 173: 7;7AG 19(3)
%,>(D4b: EH@:4R>Z6 FJ* ( 12.G.76.237/1996/14)
17 4`>b 1997(@*"
?D4(4>": >" &,>(,DF8@< b2Z8,

=, BJ$:48@&":@F\

7">"*F846 4FH,P 2"8:`R4: F &,>(,DF84< @H&,HR48@< *@(@&@D @ D"FBD@FHD">,>44 H@&"D@&. ED@8
*,6FH&4b *@(@&@D" 4FH,8": 31 *,8"$Db 1991(@*". A@F:, 4FH,R,>4b FD@8" *,6FH&4b *@(@&@D" FH@D@>Z

@$FJ*4:4 &@BD@F BD@*:,>4b FD@8" *,6FH&4b *@(@&@D" @ D"FBD@FHD">,>44 H@&"D@& >" 1992(@* 4 @$<,>b:4F\
F@@H&,HFH&J`V4<4 B4F\<"<4. ?*>"8@ & 1992(@*J @H&,HR48 >, B@FH"&4: >48"84N H@&"D@&. 3FH,P

B@HD,$@&": &@2<,V,>4b JV,D$" >" @F>@&">44 :4$@ >"DJT,>4b JF:@&46 *@(@&@D", :4$@ & BD@H4&>@<
F:JR", >" @F>@&">44 BD4>P4B", & F@@H&,HFH&44 F 8@H@DZ< <@0>@ H"80, 2"FH"&4H\ &ZB@:>4H\ *">>@,
@$,V">4,, ,F:4 BD4>4<",<@, @$,V">4, D"2J<>@ &Z>J*4:@ *DJ(@, :4P@ 42<,>4H\ F&@4 *,6FH&4b,
DJ8@&@*FH&JbF\ ^H4< @$,V">4,< (":4T,>4, BD"&" &@2D"0,>4b >" @F>@&">44 *">>@(@ @$,V">4b").

CJ8@&@*FH&JbF\ FH"H\,6 19(3)7;7AG, FJ* JFH">@&4:, RH@ <,0*J FH@D@>"<4 >, FJV,FH&@&":@ R,H8@6
*@(@&@D,>>@FH4 4 &F:,*FH&4, ^H@(@ >, FJV,FH&@&":@ >48"8@(@ *@(@&@D" @ D"FBD@FHD">,>44 H@&"D@& >"

1992(@*, 4 @H8"2": & 4F8, @ &@2<,V,>44 BD4R4>,>>@(@ JV,D$" B@ BD4R4>, >"DJT,>4b 8@>P,BP44
*@(@&@D". 7D@<, H@(@, FJ* D"FF<@HD,: 4F8 @ &@2<,V,>44 JV,D$" >" @F>@&">44 BD4>P4B" :4T,>4b BD"&"
&@2D"0,>4b >" @F>@&">44 *">>@(@ @$,V">4b & F@@H&,HFH&44 F 'D"0*">F84< 8@*,8F@< %,>(D44 4 @H8:@>4:

^H@H 4F8.
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),:@ 174: 7;7AG 1(")(b)
%,>(D4b: !D$4HD"0>Z6 FJ* BD4 G@D(@&@-BD@<ZT:,>>@6 B":"H, %,>(D44
!D$4HD"0>@, D,T,>4, B@ *,:J Vb/96038@H 8 <"b 1997(@*"
?D4(4>": >" &,>(,DF8@< b2Z8,

=, BJ$:48@&":@F\

%,>(,DF846 4FH,P 4 4H":\b>F846 @H&,HR48 *@(@&@D4:4F\ @ H@<, RH@ JF:@&4b 4N *@(@&@D" $J*JH
D,(J:4D@&"H\Fb &,>(,DF84< 2"8@>@*"H,:\FH&@<. % *@(@&@D, F@*,D0":4F\ 8"8 ^:,<,>HZ F@(:"T,>4b @

8JB:,-BD@*"0,, H"8 4 ^:,<,>HZ "(,>HF8@(@ F@(:"T,>4b. =" <@<,>H 2"8:`R,>4b *@(@&@D" 7;7AG J0,
BD4<,>b:"F\ 8"8 & 3H":44, H"8 4 & %,>(D44. % ^H@6 F&b24 @*>" 42 FH@D@> &ZF8"2":"F\ 2" H@, RH@$Z
7;7AG BD4<,>b:"F\ 8 JF:@&4b< 4N *@(@&@D" *"0, $,2 FB,P4":\>@6 @(@&@D84 @ &Z$@D, BD"&" 4 RH@ &

F@@H&,HFH&44 F "%,>(,DF84< 2"8@>@*"H,:\FH&@<" 4N *@(@&@D @H>@F4:Fb 8 FL,D, BD4<,>,>4b 'D"0*">F8@(@
8@*,8F" %,>(D44.

!D$4HD"0>Z6 FJ* BD4<,>b: B@:@0,>4b 7;7AG 8 ^:,<,>H"< 8JB:4-BD@*"04 (FH"H\b 1(")) 4
"(,>HF84, ^:,<,>HZ 8 'D"0*">F8@<J 8@*,8FJ %,>(D44 (FH"H\b 1(b)).

),:@ 175: 7;7AG 9(2); 35
!&FHD4b: !B,::bP4@>>Z6 FJ* (. 'D"P"; 6 R 194/95
9 >@b$Db 1995(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

3FH,P, 4H":\b>F846 BD@*"&,P, BD@*": <D"<@D>Z, B:4HZ <"D84 "Geallo Veneziano""&FHD46F8@<J
@H&,HR48J. ?H&,HR48 JH&,D0*":, RH@ B@FH"&:,>>Z, <D"<@D>Z, B:4HZ >, F@@H&,HFH&J`H JF:@&4b<

*@(@&@D" 4 @H8"2":Fb @B:"H4H\ P,>J B@8JB84 (FH"H\b 357;7AG).

%@2&D"V"b *,:@ & FJ* B,D&@6 4>FH">P44, !B,::bP4@>>Z6 FJ* FR,:, RH@ FH"H\b 9(2) 7;7AG, ,F:4
>, (@&@D4H\ @$ @(D">4R,>>@< 8@:4R,FH&, 4F8:`R,>46, >, <@0,H 4FH@:8@&Z&"H\Fb 8"8 2"BD,V"`V"b
BD4<,>,>4, >"P4@>":\>@(@ 4:4 <,FH>@(@ @$ZR>@(@ BD"&" BD4 H@:8@&">44 JF:@&46 *@(@&@D" *"0, & H@<

F:JR",, ,F:4 & F"<@< *@(@&@D, >, $Z:@ FFZ:84 >" H"8@, BD"&@. E@@H&,HFH&,>>@ BD@*"&,P, 8@H@DZ6 4<,,H
<>@(@:,H>46 @BZH 8@<<,DP44 & FHD">, 4 >,@*>@8D"H>@ 2"8:`R": *@(@&@DZ B@*@$>@(@ D@*" & *">>@6

FL,D, H@D(@&:4, @$b2"> $Z: BD4>bH\ &@ &>4<">4, >"P4@>":\>@, @$ZR>@, BD"&@.

),:@ 176: 7;7AG 8(1); 9(1); 41; 54
!&FHD4b: %,DN@&>Z6 FJ*; 10 ?b 518/95
2 L,&D":b 1995(@*"
?D4(4>": >" >,<,P8@< b2Z8,

?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Zeitschrift für Rechtsvergleichung (ZfRV) [1996] 248

3FH,P, (,D<">F846 B@8JB"H,:\, 4 @H&,HR48, "&FHD46F846 BD@*"&,P, 2"8:`R4:4 F@(:"T,>4, @

B@FH"&8, @BD,*,:,>>@(@ 8@:4R,FH&" BD@B">" >" JF:@&4bN K?#. EH@D@>Z @$<,>b:4F\ B4F\<"<4 B@

L"8F4<4:\>@6 F&b24 4 H,:,L@>>Z<4 2&@>8"<4, @$(@&@D4& JF:@&4b 4N F@(:"T,>46, & H@< R4F:, FB@F@$
B:"H,0" ("88D,*4H4&). ?*>"8@ B@8JB"H,:\ >, B@:JR4: "88D,*4H4&", B@F8@:\8J >, *@FH"&":@ &"0>@(@
^:,<,>H", H.,. BD@*"&,P >, J8"2": B@DH BD@4FN@0*,>4b. 7D@<, H@(@, BD@*"&,P B@FH"&4: ("2 F JF:@&4,<,
RH@ @> >, $J*,H B,D,BD@*"&"H\Fb & FHD">"N #,>4:`8F".

EH@D@>Z B,D&@>"R":\>@ >"<,D,&":4F\ 2"8:`R4H\ "$"2@&@, F@(:"T,>4,", & 8@H@D@< F@*,D0":4F\ $Z
@$V4, JF:@&4b 4 8@H@D@, BD,*FH"&:b:@ $Z F@$@6 H@D(@&Z, @$ZR"4, 8@H@DZ, $Z D,(J:4D@&":4 JF:@&4b
F*,:@8 <,0*J FH@D@>"<4, @*>"8@ >, F<@(:4 *@(@&@D4H\Fb @H>@F4H,:\>@ JF:@&46 H"8@(@ F@(:"T,>4b. %
BD@,8H, "$"2@&@(@ F@(:"T,>4b" (@&@D4:@F\, RH@ &F, 2"8"2Z *@:0>Z >"BD"&:bH\Fb & B4F\<,>>@6 L@D<,.
?*>"8@ BD@*"&,P >, F<@( *@8"2"H\, RH@ "$"2@&@, F@(:"T,>4," 4:4 RH@ @$V4, F@(:"T,>4b $Z:4 *@&,*,>Z
*@ F&,*,>4b B@8JB"H,:b.
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EJ* JFH">@&4:, RH@ FH@D@>Z <@(:4 $ZH\ F&b2">Z :`$@6 H@D(@&@6 BD"8H48@6 4:4 @$ZR",<,
@H>@F4H,:\>@ 8@H@D@(@ @>4 *@(@&@D4:4F\ (FH"H\b 9(1) 7;7AG). % H"84N F:JR"bN FH"H\b 9(1) 7;7AG
*@:0>" H@:8@&"H\Fb F JR,H@< FH"H\4 8(1) 7;7AG & H@< F<ZF:,, RH@ @*>" FH@D@>" *@:0>" $Z:" $ZH\
J&,*@<:,>" @ >"<,D,>4bN *DJ(@6 FH@D@>Z.

QH@ 8"F",HFb "88D,*4H4&", H@ FJ* JFH">@&4:, RH@ & F@@H&,HFH&44 F@ FH"H\,6 547;7AG B@8JB"H,:\
@$b2"> $Z: @L@D<4H\ "88D,*4H4&. ?*>"8@ FJ* FR,:, RH@ B@8JB"H,:\ >, >"DJT4: H"8@, @$b2"H,:\FH&@,
B@F8@:\8J BD@*"&,P >, BD,*FH"&4: >,@$N@*4<Z, F&,*,>4b 4 B@8JB"H,:\ >, $Z: F&b2"> @$b2"H,:\FH&@<

@L@D<4H\ "$:">8@&Z6" "88D,*4H4&.

QH@ 8"F",HFb JF:@&4b B@FH"&84 BD@B">", H@ FJ* FR,:, RH@ ,F:4 B@F:, 2"8:`R,>4b *@(@&@D" B@FH"&8"
H@&"D@& BD@42&,*,>" F @(@&@D8@6, @(D">4R4&"`V,6 (,@(D"L4` ^8FB@DH", H"8"b @(@&@D8" *@:0>"

D"FF<"HD4&"H\Fb 8"8 >"DJT,>4, @$b2"H,:\FH&" BD@*"&P" & F@@H&,HFH&44 F@ FH"H\,6 417;7AG.

II. )+9!)+9!, E%a1!==Y+E%a1!==Y+ EE G3A?%Y;G3A?%Y; 1!7?=?;1!7?=?; _=E3GC!9_=E3GC!9

?#?# !C#3GC!/+!C#3GC!/+ (G1!G1!)

),:@ 177: G1! 7, 10
3>*4b: %,DN@&>Z6 FJ* 3>*44
18 >@b$Db 1996(@*"
MMTC v. Sterlite Industries (India) Ltd.
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: Judgments Today[1996] 10 S.C. 390

(C,2`<, B@*(@H@&:,>@ E,8D,H"D4"H@<)

),:@ 8"F":@F\ "D$4HD"0>@6 @(@&@D84, F@*,D0"V,6Fb & *@(@&@D,, 8@H@DZ6 FH@D@>Z 2"8:`R4:4

<,0*J F@$@6. ?(@&@D8" BD,*JF<"HD4&":" >"2>"R,>4, 8"0*@6 FH@D@>@6 @*>@(@ "D$4HD" 4 &Z$@D ^H4<4
"D$4HD"<4 @*>@(@ FJ*\4 >" @$V4N >"R":"N.

3FH,P D,T4: BD4$,(>JH\ 8 "D$4HD"0>@6 @(@&@D8, B@F:, H@(@, 8"8 <,0*J FH@D@>"<4 &@2>48 FB@D.
A@F:, H@(@, 8"8 @H&,HR48 @$Xb&4:, RH@ "D$4HD"0>"b @(@&@D8" >, <@0,H $ZH\ BD4<,>,>", 4 B@^H@<J
@H8"2":Fb >"2&"H\ "D$4HD", 4FH,P @$D"H4:Fb F 4F8@< & %,DN@&>Z6 FJ*. %,DN@&>Z6 FJ* BD42>":

>,F@FH@bH,:\>Z< JH&,D0*,>4, @H&,HR48" @ H@<, RH@ "D$4HD"0>"b @(@&@D8" >, 4<,,H F4:Z F JR,H@<

D"2*,:" 10 >@&@(@ 1"8@>" @$ "D$4HD"0, 4 BD@P,*JD, F@(:"F4b 1996(@*" (D"2D"$@H">>@(@ F JR,H@<
FH"H\4 10G1!). % &ZT,JB@<b>JH@< B@:@0,>44 1"8@>" (@&@D4HFb, RH@ FH@D@>Z &BD"&, @BD,*,:bH\ R4F:@
"D$4HD@& BD4 JF:@&44, RH@ H"8@, R4F:@ >, b&:b,HFb R,H>Z<. #Z:@ FB,P4":\>@ D"2D,T,>@ @$D"H4H\Fb F
"B,::bP4,6 & %,DN@&>Z6 FJ*.

%,DN@&>Z6 FJ* FR,:, RH@ F@@H&,HFH&J`V4< B@:@0,>4,<, @BD,*,:b`V4< *,6FH&4, "D$4HD"0>@(@
F@(:"T,>4b, b&:b,HFb D"2*,: 7 1"8@>" @H 1996(@*" (D"2D"$@H">>Z6 B@ H4BJ FH"H\4 7 G1!), 8@H@DZ6
@$(@&"D4&",H 2"8:`R,>4, *@(@&@D" & B4F\<,>>@6 L@D<,. A@F8@:\8J & H,8FH, ^H@(@ B@:@0,>4b >,

J8"2Z&",HFb 8@>8D,H>@, R4F:@ "D$4HD@&, %,DN@&>Z6 FJ* &Z>,F 2"8:`R,>4,, RH@ *,6FH&4, "D$4HD"0>@6
@(@&@D84 >, 2"&4F4H @H R4F:" J8"2">>ZN & >,6 "D$4HD@&. ?> B@FH">@&4:, RH@ "D$4HD"0>"b @(@&@D8" &
F&b24 F ^H4< 4<,,H F4:J.
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),:@ 178: G1! 8(1)
7">"*": %,DN@&>Z6 FJ* BD@&4>P44 #D4H">F8"b 7@:J<$4b (Huddart J.)
31 b>&"Db 1996(@*"
Siderurgica Mendes Junior S.A. v. "Icepearl" (The)
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

7@<B">4b "E4*,DJDN48"" (E;)0) @H(DJ24:" B"DH4` FH":\>@6 BD@&@:@84 >" $@DHJ FJ*>" "!6FB,D:",
8@H@DZ6 $Z: 2"LD"NH@&"> >" @BD,*,:,>>Z6 FD@8 8@<B">4,6 "=@DFJ: 4>H,D>,T>: E.!." 4 8@H@DZ6
BD4>"*:,0": "!6FB,D: T4BB4>( 8@<B">4". 7@>@F"<,>HZ $Z:4 4>*@FF4D@&">Z & B@:\2J ";4PJ4 ^>* 7@.
(7">"*") 94<4H,*", 8@H@D"b 2"LD"NH@&":" R"FH\ FJ*>". G@&"D BD4$Z: & %">8J&,D & B@&D,0*,>>@<

<@DF8@6 &@*@6 &4*,. E;)0 4 ";4PJ4" &ZFH"&4:4 4F8 "=@DFJ:" B@ 8@>@F"<,>HJ, HD,$Jb &@2<,V,>4b
JV,D$" >" @F>@&">44 *@(@&@D" 4:4 *,:48H" 2" >"DJT,>4, JF:@&46 B@DJR4H,:\FH&". "=@DFJ:" B@*":
"B,::bP4`, HD,$Jb BD,8D"V,>4b FJ*@BD@42&@*FH&", 4 @$D"H4:Fb & "D$4HD"0>Z6 FJ* =\`-5@D8" >"
@F>@&">44 FH"H\4 81"8@>" @ 8@<<,DR,F8@< "D$4HD"0, (Revised Statutes of Canada, 1985(@*; 2-, *@B@:>,>4,
(:"&Z 17), & 8@H@D@6 &@FBD@42&@*4HFb FH"H\b 8(1) G1!. !D$4HD"0>"b @(@&@D8" F@*,D0":"F\ & *@(@&@D,
LD"NH@&">4b, B@*B4F">>@< ";4PJ4" 4 "=@DFJ:". % 8@>@F"<,>H $Z:" &8:`R,>" @(@&@D8", @H<,>b&T"b &F,
BD,*Z*JV4, *@(@&@D,>>@FH4.

EJ* BD4<,>4: Db* BD,P,*,>H@& 7">"*Z 4 %,:48@$D4H">44 >" BD,*<,H H@(@, RH@ 4>*@FF"<,>H & H@<
&4*,, 8"8 @> 4FB@:\2@&":Fb & 8@>@F"<,>H"N, >, &8:`R": "D$4HD"0>J` @(@&@D8J, F@*,D0"VJ`Fb & *@(@&@D,
LD"NH@&">4b. ?$b2"H,:\FH&@ @$D"H4H\Fb 8 "D$4HD"0>@6 BD@P,*JD, $Z:@ @$>"DJ0,>@ & @H*,:\>@<

F@(:"T,>44 <,0*J E;)0 4:4 ";4PJ4" 4 "=@DFJ:". A@F8@:\8J E;)0 >, b&:b:"F\ FH@D@>@6 8"8@(@-:4$@
4>@(@ F@(:"T,>4b F "=@DFJ:", HD,$@&">4, @ BD4@FH">@&:,>44 *,:@BD@42&@*FH&" B@ 4F8J *">>@(@ 4FHP"
>, <@(:@ $ZH\ J*@&:,H&@D,>@ 4<,>>@ B@ ^H@6 BD4R4>,.

?*>"8@ FJ* JFH">@&4:, RH@, >,F<@HDb >" H@H L"8H, RH@ ";4PJ4" &@2$J*4:" 4F8 >" @F>@&">44
8@>@F"<,>H@&, " >, >" @F>@&">44 *@(@&@D" LD"NH@&">4b, F@(:"T,>4, BD4$,(>JH\ 8 "D$4HD"0>@6 BD@P,*JD,
& FHD">, LD"NHJ`V,6 FH@D@>Z 4<,,H @$b2"H,:\>J` F4:J. 7D@<, H@(@, FJ* B@FH">@&4:, RH@ ";4PJ4" 4
"=@DFJ:" *@(@&@D4:4F\ @ H@<, RH@ :`$@6 FB@D <,0*J >4<4 $J*,H B,D,*"&"H\Fb & "D$4HD"0>Z6 FJ*
(. =\`-5@D8", 4 &F:,*FH&4, ^H@(@ "D$4HD"0>"b @(@&@D8" *@:0>" BD4<,>bH\Fb @H*,:\>@ @H 8"84N-:4$@
*DJ(4N B@:@0,>46 *@(@&@D" LD"NH@&">4b. % ^H@6 F&b24 @H<,>b&T"b &F, *@(@&@D,>>@FH4 @(@&@D8" &

8@>@F"<,>H"N >, F>4<":" F "=@DFJ:"" 4 ";4PJ4" @$b2"H,:\FH&" F@$:`*"H\ "D$4HD"0>J` @(@&@D8J,
F@*,D0"VJ`Fb & 2"8:`R,>>@< 4<4 *@(@&@D, LD"NH@&">4b.

EJ* JFH">@&4: H"80,, RH@ "=@DFJ:" @H8"2":Fb @H F&@,(@ BD"&", BD,*JF<@HD,>>@(@ & F@@H&,HFH&44 F
"D$4HD"0>Z< F@(:"T,>4,<, B@F8@:\8J ^H" 8@<B">4b >, BD,*FH"&4:" F&@,(@ N@*"H"6FH&" B@F:,

BD,*FH"&:,>4b F&@,(@ B,D&@(@ 2"b&:,>4b @ FJV,FH&, FB@D". C"2$4D"H,:\FH&@ B@ 4F8J, &@2$J0*,>>@<J
E;)04 ";4PJ4", $Z:@ BD4@FH">@&:,>@ *@ @8@>R">4b D"FF<@HD,>4b "D$4HD"0>@(@ FB@D" <,0*J "=@DFJ:"
4 ";4PJ4".

),:@ 179: G1! 8(1)
7">"*": !B,::bP4@>>Z6 FJ* BD@&4>P44 #D4H">F8"b 7@:J<$4b (Macfarlane, Cumming and Prowse, J.J.A.)
4 4`:b 1995(@*"
The City of Prince George v. A.L. Sims & Sons Ltd.
?D4(4>": >" ">(:46F8@< b2Z8,

?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: [1995] 9 Western Weekly Reports, 503

?H&,HR48 (4FH,P) 8@<B">4b "E4<F" 2"8:`R4:" *@(@&@D FHD@4H,:\FH&", F@*,D0"V46 "D$4HD"0>J`
@(@&@D8J, F 4FHP@< (@H&,HR48@<), & 8"R,FH&, 8@H@D@(@ &ZFHJB": (@D@* AD4>F-)0@D*0. 3FH,P (@H&,HR48)
>"2>"R4: & c@@H&,HFH&44 F JF:@&4b<4 8@>HD"8H" 8@<B">4` ";"8]:\N">>,6 4>*04>4^D4>( F,D&4F4F
:4<4H,*" (";"8]:\N">>,6") 8@>FJ:\H">H@< >" @F>@&">44 *@(@&@D". ?*>"8@ & *@(@&@D, <,0*J >4<4 >,
$Z:" BD,*JF<@HD,>" "D$4HD"0>"b @(@&@D8". 3FH,P (@H&,HR48) &@2$J*4: *,:@ BD@H4& @H&,HR48" (4FHP")
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4 ";"8]:\N">>,6". ?H&,HR48 (4FH,P) @$D"H4:Fb & FJ* F N@*"H"6FH&@< @ BD4@FH">@&:,>44

FJ*@BD@42&@*FH&" >" @F>@&">44 D"2*,:" 15 1"8@>" @ 8@<<,DR,F8@< "D$4HD"0, (Revised Statutes of British
Columbia, 1985(@*; 2-, *@B@:>,>4,, (:"&" 17), 8@H@DZ6 BD4&@*4H & *,6FH&4, FH"H\` 8 G1!.

EJ* B,D&@6 4>FH">P44 JFH">@&4:, RH@ "D$4HD"0>"b @(@&@D8" >, <@0,H $ZH\ 2"*,6FH&@&">" 4:4
&ZB@:>,>" & F4:J H@(@, RH@ D"FF<"HD4&",<@, *,:@ B@*>4<",H $@:,, T4D@84, &@BD@FZ & @H>@T,>44

F@@H&,HR48" ";"8]:\N">>,6", 8@H@DZ, >, 4<,`H >48"8@(@ @H>@T,>4b 8 "D$4HD"0>Z< &@BD@F"<,
b&:b`V4<Fb BD,*<,H@< FB@D" <,0*J 4FHP@< 4 @H&,HR48@<. EJ* B,D&@6 4>FH">P44 2"b&4: H"80,, RH@
@> BD4<,>4H @FH"`V,,Fb J >,(@ *4F8D,P4@>>@, BD"&@ @H8"2"H\ & BD4@FH">@&:,>44 *,:" & H@< F:JR",, ,F:4
FJV,FH&J,H D4F8 &@2>48>@&,>4b >,F8@:\84N *,: 4 4N >,B@F:,*@&"H,:\>ZN 4FN@*@&.

AD4 D"FF<@HD,>44 "B,::bP44 !B,::bP4@>>Z6 FJ* JFH">@&4:, RH@ FB@D <,0*J FH@D@>"<4

2"HD"(4&",H &@BD@FZ, 8@H@DZ, B@ *@(@&@D,>>@FH4 *@:0>Z $ZH\ B,D,*">Z & "D$4HD"0. !B,::bP4@>>Z6
FJ* JFH">@&4:, RH@ BD,P,*,>H>@, BD"&@ 7">"*Z 4 %,:48@$D4H">44 *",H &@2<@0>@FH\ R,H8@ JFH">@&4H\
@$V46 BD4>P4B, & F@@H&,HFH&44 F 8@H@DZ< JR"FH4, & FJ*@BD@42&@*FH&, >,F8@:\84N FH@D@> 4 D"FF<@HD,>4,
>,F8@:\84N &@BD@F@&,>,8@H@DZ, 42 8@H@DZN >, 4<,`H &2"4<@F&b24 4 B@N@04, @H&,HR484 &BD"&, FFZ:"H\Fb
>" "D$4HD"0>J` @(@&@D8J, 4<,`VJ` *:b >4N @$b2"H,:\>J` F4:J. % 8"R,FH&, BD,P,*,>H" !B,::bP4@>>Z6
FJ* JB@<b>J: *,:@ BMW Investments Ltd. v. Saskferco Products Inc. (*,:@ 116 AAG_ &

*@8J<,>H, A/CN.9/SER.C/ABSTRACTS/8).

1"H,< !B,::bP4@>>Z6 FJ* D"FF<@HD,: &@BD@F 4FB@:\2@&">4b @FH"`V,(@Fb BD"&" *4F8D,P4@>>ZN

B@:>@<@R46 >" @H8"2 & N@*"H"6FH&, @ BD4@FH">@&:,>44 *,:@BD@42&@*FH&" F JR,H@< D">,, &Z>,F,>>@(@

D,T,>4b !B,::bP4@>>@(@ FJ*" BD@&4>P44 #D4H">F8"b 7@:J<$4b B@ *,:J Gulf Canada Resources Ltd. v.
Arochem International Ltd. (*,:@ 31AAG_ & *@8J<,>H, A/CN.9/SER.C/ABSTRACTS/2).!B,::bP4@>>Z6
FJ* FR,:, RH@ B@ ^H@<J &@BD@FJ >, $Z:@ >48"8@(@ D"2:4R4b B@ FJV,FH&J *,:" <,0*J 1"8@>@< @

8@<<,DR,F8@< "D$4HD"0, BD@&4>P44 #D4H">F8"b 7@:J<$4b 4 1"8@>@< @ <,0*J>"D@*>@< 8@<<,DR,F8@<

"D$4HD"0, BD@&4>P44 #D4H">F8"b 7@:J<$4b (Statutes of British Columbia, 1986(@*, (:"&" 14).
!B,::bP4@>>Z6 FJ* JFH">@&4:, RH@ FJ* B,D&@6 4>FH">P44 >,BD"&4:\>@ 4FH@:8@&": L@D<J:4D@&8J

D,T,>4b !B,::bP4@>>@(@ FJ*" B@ *,:J Gulf Canada. !B,::bP4@>>Z6 FJ* B@FH">@&4:, RH@ :`$@6 FJ*
@$:"*",H @FH"`V4<Fb *4F8D,P4@>>Z< BD"&@< @H8"2"H\ & N@*"H"6FH&, @ BD,8D"V,>44 FJ*@BD@42&@*FH&"

H@:\8@ & H@< F:JR",, 8@(*" FH@D@>" J$,*4H,:\>@ *@8"2":", RH@ @>" >, 4<,,H >48"8@(@ @H>@T,>4b 8
"D$4HD"0>@<J F@(:"T,>4`. =@ ,F:4 FJV,FH&J,H F@<>,>4, @H>@F4H,:\>@ H@(@, RH@ H"8"b FH@D@>"
*,6FH&4H,:\>@ b&:b,HFb JR"FH>4P,6 H"8@(@ F@(:"T,>4b, *,:@ *@:0>@ $ZH\ BD,8D"V,>@ 4 &@BD@F <@0,H
$ZH\ D"2D,T,> & "D$4HD"0>@< FJ*,.

),:@ 180: G1! 8
7">"*": %,DN@&>Z6 FJ* BD@&4>P44 #D4H">F8"b 7@:J<$4b (Saunders J. in Chambers)
9 <"b 1995(@*"
Traff et al. v. Evancic et al.
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

3FHPZ &@2$J*4:4 *,:@ BD@H4& @H&,HR48@&, @$&4>bb 4N & <@T,>>4R,FH&, 4 2:@JB@HD,$:,>44
*@&,D4,< & F&b24 F @FJV,FH&:,>4,< 4>&,FH4P4@>>@(@ BD@,8H". % *,:, JR"FH&@&":4 H"80, *&, $"("<F84,
8@DB@D"P44, 8@H@DZ, N@*"H"6FH&@&":4 @ BD,8D"V,>44 *,:" BD@H4& >4N >" @F>@&">44 1"8@>" @

<,0*J>"D@*>@< 8@<<,DR,F8@< "D$4HD"0, (Statutes of British Columbia, 1986(@*, (:"&" 14), 8@H@DZ6
BD4&@*4H & *,6FH&4, FH"H\` 8 G1!).

M@Hb *,:@ 8"F":@F\ @$&4>,>4b & <@T,>>4R,FH&,, 4FHPZ N@*"H"6FH&@&":4 H"80, @ &2ZF8">44 B@
D"2:4R>Z< F@(:"T,>4b<, 8"F"`V4<Fb 4>&,FH4P4@>>@(@ BD@,8H". ]H4 F@(:"T,>4b F@*,D0":4

"D$4HD"0>J` @(@&@D8J.
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=,F<@HDb >" H@, RH@ 2"HD"(4&":4F\ D"2:4R>Z, &@BD@FZ, FJ* &Z>,F D,T,>4, @ BD,8D"V,>44 *,:",
B@F8@:\8J @*4> 42 &@BD@F@& 8"F":Fb FJV,FH&" *,:", 8@H@D@, B@ F@(:"T,>4` *@:0>@ $Z:@ $ZH\

D"FF<@HD,>@ & "D$4HD"0>@< FJ*,. % F&@,< B@FH">@&:,>44 FJ* @B4D":Fb >" D,T,>4, B@ *,:J Gulf Canada
Resources Ltd. v. Arochem International Ltd. (*,:@ 31AAG_ & *@8J<,>H, A/CN.9/SER.E/ABSTRACTS/2).

),:@ 181: G1! 8
7">"*": %,DN@&>Z6 FJ* BD@&4>P44 #D4H">F8"b 7@:J<$4b (Oppal J. in Chambers)
24 <"DH" 1995(@*"
Queensland Sugar Corp. v. " Hanjin Jedda" (The)
?D4(4>": >" ">(:46F8@< b2Z8,

?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: [1995] 6 British Columbia Law Reports(3rd) 289

?H&,HR484 @H(DJ24:4 42 !&FHD":44 B"DH4` F"N"D"-FZDP" 4FHP"< & 7">"*,. A@F:,*>4, 2"b&4:4 @
H@<, RH@ (DJ2 B@FHD"*": @H <@DF8@6 &@*Z. KD"NHJ`V"b FH@D@>" B,D,*":" &F, FB@DZ <,0*J JR"FH&J`V4<4
FH@D@>"<4 & "D$4HD"0. Q,D,2 *&" <,FbP" B@F:, &@2$J0*,>4b 4FHP"<4 *,:" @H&,HR484 F@FH"&4:4

B4F\<,>>@, &@2D"0,>4, B@ 4F8J, 8@H@D@, >, F@*,D0":@ FFZ:84 >" "D$4HD"0>J` BD@P,*JDJ. A@F:, H@(@,
8"8 *,:@ $Z:@ B@*(@H@&:,>@ *:b FJ*", @H&,HR484 BD@F4:4 4FHP@& *"H\ F&@, F@(:"F4, >" H@, RH@$Z >"R"H\
"D$4HD"0>J` BD@P,*JDJ >" @F>@&">44 FH"H\4 8 1"8@>" @ 8@<<,DR,F8@< "D$4HD"0, (Revised Statutes of
Canada, 1985(@*; 2-, *@B@:>,>4,, (:"&" 17), 8@H@D@, BD4&@*4H & *,6FH&4, FH"H\` 8 G1!.

EJ* B@FH">@&4:, RH@ @H&,HR484 8@F&,>>@ F@(:"F4:4F\ >" H@, RH@$Z FJ* D"FF<@HD,: ^H@H FB@D, BD4>b&
JR"FH4, & BD@P,FF, FJ*@BD@42&@*FH&" F <@<,>H" ,(@ >"R":".

AD4 &Z>,F,>44 B@FH">@&:,>4b FJ* @B4D":Fb >" D,T,>4, B@ *,:J Gulf Canada Resources Ltd. v.
Arochem International Ltd. (*,:@ 31AAG_ & *@8J<,>H, A/CN.9/SER.E/ABSTRACTS/2)4 F&@, H@:8@&">4,
FH"H\4 8 G1!, 2"b&4&, RH@ N@*"H"6FH&@ @ BD,8D"V,>44 *,:" >, <@0,H $ZH\ J*@&:,H&@D,>@, ,F:4 @>@ >,
$Z:@ B@*">@ & FD@8; 4 RH@ @>@ B@<,T",H 4FHP"< B,D,*"H\ *,:@ & "D$4HD"0, 8@(*" FJ*@BD@42&@*FH&@
2"T:@ *@&@:\>@ *":,8@.

),:@ 182: G1! 5; 16; 34
7">"*": %,DN@&>Z6 FJ* BD@&4>P44 7&,$,8 (Tellier J.)
9 F,>Hb$Db 1994(@*"
International Civil Aviation Organization (ICAO) v. Tripal Systems Pty. Ltd.
?D4(4>": >" LD">PJ2F8@< b2Z8,

?BJ$:48@&">@ >" LD">PJ2F8@< b2Z8,: Recueil de jurisprudence du Québec[1994] 2560

% L,&D":, 1990(@*" 37!? 2"8:`R4:" *@(@&@D F "GD"6B":" @ D"2D"$@H8, BD@,8H", FHD@4H,:\FH&, 4
@$@DJ*@&">44 "^D@B@DH" & M">@,, %\,H>"<. G,8FH *@(@&@D" &8:`R": "D$4HD"0>J` @(@&@D8J, " H"80,
@(@&@D8J @ F@ND">,>44 2" 37!? &F,N 4<<J>4H,H@&. A@F:, >"R":" "D$4HD"0>@(@ D"2$4D"H,:\FH&" F P,:\`
JD,(J:4D@&">4b FB@D" <,0*J FH@D@>"<4 37!? 2"b&4:" @ F&@,< 4<<J>4H,H, F H,<, RH@$Z @FB@D4H\

8@<B,H,>P4` "D$4HD"0>@(@ FJ*". A@FR4H"&, RH@ & ^H@< &@BD@F, B,D,<,T">Z L"8HZ 4 BD"&@&Z, "FB,8HZ,
"D$4HD"0>Z6 FJ*, DJ8@&@*FH&JbF\ FHD,<:,>4,< &Z>,FH4 B@FH">@&:,>4, B@ B@&@*J &@2D"0,>4b, BD4>b:
D,T,>4, 2"F:JT"H\ &F, *@&@*Z. 1"H,< 37!? BD@F4:" %,DN@&>Z6 FJ* BD@&4>P44 7&,$,8 B@*H&,D*4H\,
RH@ @>" B@:\2J,HFb "$F@:`H>Z< 4<<J>4H,H@< @H 8"8@(@ $Z H@ >4 $Z:@ FJ*@BD@42&@*FH&". % F&@` @R,D,*\
"GD"6B":" 2"b&4:" @ H@<, RH@ @H2Z&",H F&@, N@*"H"6FH&@ 42 FJ*" >" H@< @F>@&">44, RH@ :4T\ "D$4HD"0>Z6
FJ* 8@<B,H,>H,> D"FF<"HD4&"H\ ^H@ *,:@ >" *">>@< ^H"B, FJ*@BD@42&@*FH&".

%,DN@&>Z6 FJ* J*@&:,H&@D4: BD@F\$J @ BD,8D"V,>44 *,:" & F&b24 F 2"b&:,>4,<, D,T4&, RH@ H@:\8@
"D$4HD"0>Z6 FJ* 8@<B,H,>H,> BD4>bH\ D,T,>4, B@ &@BD@FJ 4<<J>4H,H". E ^H@6 P,:\` %,DN@&>Z6 FJ*
42JR4: JF:@&4b, D,(J:4DJ`V4, FJ*,$>@, &<,T"H,:\FH&@ & "D$4HD"0>Z6 BD@P,FF (FH"H\4 16 4 34 G1!) 4
BD4T,: 8 2"8:`R,>4`, RH@ ^H4 JF:@&4b >, &ZB@:>b`HFb. %,DN@&>Z6 FJ* @H8"2":Fb &<,T4&"H\Fb & ^H@
*,:@ >" @F>@&">44 FH"H\4 5 G1!. ?*>"8@ @> @H<,H4:, RH@ 8"8 H@:\8@ "D$4HD"0>Z6 FJ* &Z>,F,H
B@FH">@&:,>4, @ F&@,6 8@<B,H,>P44, %,DN@&>Z6 FJ* $J*,H &BD"&, B,D,F<@HD,H\ ^H@ D,T,>4, &
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F@@H&,HFH&44 F@ FH"H\,6 16(3) G1!, ,F:4 8"8"b-:4$@ FH@D@>" @$D"H4H\Fb 8 >,<J F F@@H&,HFH&J`V4<
2"BD@F@<.
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),:@ 183: G1! 8(1)
7">"*": !B,::bP4@>>Z6 FJ* BD@&4>P44 ?>H"D4@ (Morden A.C.J.O., Blair and Austin JJ. A.)
25 "BD,:b 1994(@*"
Automatic Systems Inc. v. Bracknell Corp.
?D4(4>": >" ">(:46F8@< b2Z8,

?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: [1994] 18 Ontario Reports(3rd) 257

7@DB@D"P4b 42 TH"H" ;4FFJD4 "!JH@<"H48 F4FH,<F, 4>8." 2"8:`R4:" F 8@DB@D"P4,6 "#D^8>,::"
42 BD@&4>P44 ?>H"D4@ *@(@&@D @ B@FH"&8, 4 <@>H"0, 8@>&,6,D>@6 F4FH,<Z >" 2"&@*, L4D<Z "7D"6F:,D"
& ?>H"D4@. % *@(@&@D $Z:@ &8:`R,>@ B@:@0,>4, @$ "D$4HD"0>@< D"2$4D"H,:\FH&, &F,N FB@D@&,
&@2>48"`V4N >" @F>@&">44 ^H@(@ *@(@&@D", & TH"H, ;4FFJD4 & F@@H&,HFH&44 F 2"8@>@*"H,:\FH&@< ^H@(@
TH"H". 7@(*" 8@DB@D"P4b "#D^8>,::" BD,*Xb&4:" 4F8, @FB"D4&"b 2":@(@&@, BD"&@ >" F@@DJ0,>>Z6 @$X,8H
J 8@DB@D"P44 "!JH@<"H48", B@F:,*>bb @$D"H4:"F\ & FJ* F N@*"H"6FH&@< @ BD,8D"V,>44 *,:" 4 B,D,*"R,
FB@D" FH@D@> & "D$4HD"0>Z6 FJ*. M@*"H"6FH&@ @ BD,8D"V,>44 *,:" $Z:@ @H8:@>,>@, 4 8@DB@D"P4b
"!JH@<"H48" B@*":" >" "B,::bP4`.

!B,::bP4@>>Z6 FJ* BD4T,: 8 2"8:`R,>4`,RH@ FJ*,8@H@DZ6 2">4<":Fb D"FF<@HD,>4,< N@*"H"6FH&"
@ BD,8D"V,>44 *,:", >, *@:0,> $Z: *"&"H\ J28@, H@:8@&">4, B@:@0,>4b< 2"8@>@*"H,:\FH&" @ 2":@(@&@<
BD"&, >" F@@DJ0",<Z, @$X,8HZ, " 42JR4H\ &@BD@F @ H@<, 2"BD,V",H :4 ^H@ 2"8@>@*"H,:\FH&@ "D$4HD"0>@,
D"2$4D"H,:\FH&@. 1"8@> @ 2":@(@&@6 F@$FH&,>>@FH4 >, H@:\8@ >, 2"BD,V": BD@&,*,>4, "D$4HD"0>@(@

D"2$4D"H,:\FH&", >@ L"8H4R,F84 BD,*JF<"HD4&": ,(@. #Z: BD4<,>,> 1"8@> @ <,0*J>"D@*>@<

8@<<,DR,F8@< "D$4HD"0, (Revised Statutes of Ontario, 1990(@*, (:"&" I.9), 8@H@DZ6 &&@*4H & *,6FH&4,
FH"H\` 8(1) G1!, B@F8@:\8J *">>Z6 F:JR"6 B@*B"*": B@* ,(@ FL,DJ BD4<,>,>4b 4 B@F8@:\8J >4RH@ &
2"8@>, @ 2":@(@&@6 F@$FH&,>>@FH4 >, 4F8:`R":@ &@2<@0>@FH4 D"FF<@HD,>4b 4F8" & N@*, "D$4HD"0>@(@

D"2$4D"H,:\FH&" & F@@H&,HFH&44 F ^H4< 1"8@>@<.

!B,::bP4@>>Z6 FJ* T4D@8@ P4H4D@&": BD4>bH@, BD@&4>P4,6 ?>H"D4@ @$b2"H,:\FH&@ BD@&@*4H\

B@:4H48J <,0*J>"D@*>@(@ 8@<<,DR,F8@(@ "D$4HD"0" BJH,< &&,*,>4b & *,6FH&4, G1! 4 J*@&:,H&@D4:

N@*"H"6FH&@ @ BD,8D"V,>44 FJ*@BD@42&@*FH&".

!B,::bP4@>>Z6 FJ* F*,:": &"0>@, 2"8:`R,>4,, F@F:"&T4F\ >" FJ*,$>@, D,T,>4, B@ *,:J BWV
Investments Ltd. v. Saskferco Products Inc. et.al. and UHDE GmbH(*,:@ 116AAG_& *@8J<,>H, A/CN.9/SER.C/
ABSTRACTS/8),8@H@D@, $Z:@ B,D,F<@HD,>@ & F&b24 F "B,::bP4,6 H"84< FB@F@$@<, 8@H@DZ6 F@@H&,HFH&J,H
4H@(J *">>@(@ F:JR"b.

),:@ 184: G1! 8(1)
7">"*": K,*,D":\>Z6 FJ* 7">"*Z (Trial Division) (Strayer J.)
22 <"DH" 1994(@*"
Continental Resources Inc. v. The East Asiatic Company (Canada) Inc.
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

EJ* $Z: J*@&:,H&@D,> H,<, RH@ FJV,FH&@&":@ "D$4HD"0>@, F@(:"T,>4,, F@FH"&:,>>@, B@ F<ZF:J
FH"H\4 81"8@>" @ 8@<<,DR,F8@< "D$4HD"0, (Revised Statutes of Canada, 1985(@*, 2-, *@B@:>,>4,, (:"&" 17),
8@H@D@, BD4&@*4H & *,6FH&4, FH"H\` 8(1) G1!, 4 RH@ & F&b24 F ^H4< D"FF<"HD4&",<Z6 4< &@BD@F *@:0,>
$ZH\ B,D,*"> "D$4HD"0>@<J FJ*J & =\`-5@D8,, 8"8 ^H@ BD,*JF<"HD4&",HFb & *@(@&@D, LD"NH@&">4b,
8@H@DZ6 2"8:`R4:4 <,0*J F@$@6 JR"FH&J`V4, & Hb0$, FH@D@>Z. A@F8@:\8J @H&,HR484 >, &ZFHJB4:4 F
&@2D"0,>4,< B@ 4F8J, @>4 >, B@*(@H@&4:4 >48"8@(@ 2"b&:,>4b B@ FJV,FH&J FB@D" *:b FJ*", F H,< RH@$Z
"D(J<,>H4D@&"H\ F&@6 @H8"2 B@ &@BD@FJ BD,8D"V,>4b FJ*@BD@42&@*FH&".

EJ* BD4T,: 8 2"8:`R,>4`, RH@ @HFJHFH&@&":4 *@FH"H@R>Z, *@8"2"H,:\FH&" @ H@<, RH@ FH@D@>Z
BD4T:4 8 >@&@<J F@(:"T,>4` @H>@F4H,:\>@ BD@&,*,>4b "D$4HD"0>@(@ D"2$4D"H,:\FH&" & %">8J&,D,. EJ*
BD4T,: H"80, 8 &Z&@*J, RH@, ,F:4 4 $Z: &Z*&4>JH 8"8@6-:4$@ 4F8 8 FJ*>J @H&,HR48", ,(@ D"FF<@HD,>4,
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<@0>@ $Z:@ $Z BD4@FH">@&4H\ *@ 2"&,DT,>4b "D$4HD"0>@(@ D"2$4D"H,:\FH&" & =\`-5@D8,. EJ* BD42>":
@HFJHFH&4, *@FH"H@R>ZN *@8"2"H,:\FH& *:b H@(@, RH@$Z J*@&:,H&@D4H\ N@*"H"6FH&@ @ H"8@<

BD4@FH">@&:,>44 FJ*,$>@(@ D"2$4D"H,:\FH&". ?*>"8@, B@F8@:\8J FH"H\b 8 G1! >, D,(J:4DJ,H &@BD@F

JF:@&46, >" @F>@&">44 8@H@DZN *@:0>@ D,T"H\Fb *,:@ & FJ*,, FJ* &@FB@:\2@&":Fb F&@4< *4F8D,P4@>>Z<
BD"&@< 4 J*@&:,H&@D4: 4F8 @ BD4@FH">@&:,>44 FJ*@BD@42&@*FH&" 4FN@*b 42 H@(@, RH@ @H&,HR484 >,
&@FB@:\2@&":4F\ BD"&@&Z< BD,*B4F">4,< 4:4 @HFD@R8@6 & 8"R,FH&, FD,*FH&" BD"&@&@6 2"V4HZ & N@*,

"D$4HD"0>@(@ D"2$4D"H,:\FH&".

),:@ 185: G1! 34(4); 36(b)(ii)
7">"*": !B,::bP4@>>Z6 FJ* BD@&4>P44 7&,$,8 (Vallerand, Brossard and Dussult, JJ. A)
15 4`>b 1990(@*"
Transport de cargaison (Cargo Carriers) v. Industrial Bulk Carriers
?D4(4>": >" LD">PJ2F8@< b2Z8,

?BJ$:48@&">@ >" LD">PJ2F8@< b2Z8,: Revue de droit judiciaire[1990] 418

7@<B">4b "7"D(@ 8"DD4,DF", (DJ2@&Z, FJ*" 8@H@D@6 F@&,DT"`H D,6FZ <,0*J =4(,D@< 4 3FB">4,6,
2"8:`R4:" *@(@&@D F 8@<B">4,6 "3>*"FHD4": $":8" >" B@DH@&@, @$F:J04&">4,. EB@D &@2>48

@H>@F4H,:\>@ <"H,D4":\>ZN D"FN@*@& 4 FJ<<, &ZB:"R,>>ZN "3>*"FHD4":" 2" JF:J(4, @8"2">>Z, ,6 & H@H
<@<,>H, 8@(*" 8@D"$:\ 8@<B">44 "7"D(@" FH@b: & B@DHJ #4:\$"@. 7@<B">4b "7"D(@" @BD@H,FH@&":"
D,T,>4, "D$4HD"0>@(@ FJ*", &Z>,F,>>@(@ & B@:\2J 8@<B">44 "3>*"FHD4":" B@ *&J< BD4R4>"<.

%@-B,D&ZN, & F@@H&,HFH&44 F ^H4< D,T,>4,< 8@<B">4b "7"D(@" *@:0>" $Z:" JB:"H4H\ FJ<<J,
BD,&ZT"`VJ` D"FN@*Z, B@>,F,>>Z, "3>*"FHD4":". EJ* @H&,D( ^H@H *@&@* >" H@< @F>@&">44, RH@ ^H"
FJ<<" ^8&4&":,>H>" H@6, 8@H@D"b $Z:" J8"2">" & N@*"H"6FH&, @$ @$0":@&">44 "D$4HD"0>@(@ D,T,>4b,
4 RH@ ^H@H &@BD@F b&:b,HFb 4F8:`R4H,:\>@ `D4F*48P4,6 "D$4HD"0>@(@ FJ*" & F@@H&,HFH&44 F@ FH"H\,6 34
G1!.

%@-&H@DZN, 8@<B">4b "7"D(@" "D(J<,>H4D@&":" H,<, RH@ "D$4HD"0>@, D,T,>4, BD,*JF<"HD4&",H
&@2<,V,>4, &2bH84, &ZB:"R,>>@6 8@<B">4,6 "3>*"FHD4":" B@DH@&Z< &:"FHb< #4:\$"@, 4 RH@ >"&b2Z&">4,
H"8@(@ "D$4HD"0>@(@ D,T,>4b FJ*"< BD@&4>P44 7&,$,8 $J*,H BD@H4&@D,R4H\ BJ$:4R>@6 B@:4H48,

7">"*Z. EJ* @H&,D( ^H@H "D(J<,>H, F@(:"F4&T4F\ F H@:8@&">4,< FJ*\4 N"D"8H,D" *">>@(@ B:"H,0". )":,,
FJ* 2"b&4:, RH@ ^H@H B:"H,0 4<,,H N"D"8H,D &Z8JB", " >, &2bH84, B@F8@:\8J 8@<B">44 "3>*"FHD4":" >,
@FH"&":@F\ 4>@(@ &Z$@D", 8"8 JB:"H4H\ FHD,<4H,:\>@ D"FHJVJ` FJ<<J B:"H,0,6 2" BD@FH@6 FJ*>", F H,<
RH@$Z @>@ <@(:@ B@84>JH\ BD,*,:Z B@DH". EJ* *": N"D"8H,D4FH48J &2bH8,, 8@H@DJ` @> @BD,*,:4: 8"8
"$F@:`H>@ >,^H4R>@, B@&,*,>4, 8"8 :4P", BD,*:"("`V,(@ &2bH8J, H"8 4 :4P", BD4>4<"`V,(@ &2bH8J, 4
&Z8JBJ, 8@H@DZ6 F@BDb0,> F "<@D":\>Z< B@&,*,>4,< :4T\ :4P", 2">4<"`V,(@Fb T">H"0@<.
!D$4HD"0>@, D,T,>4,, >":"("`V,, @$b2">>@FH\ &@2<,FH4H\ FJ<<J, &ZB:"R,>>J` & 8"R,FH&, &Z8JB", >,
b&:b,HFb >"DJT,>4,< BJ$:4R>@6 B@:4H484 7">"*Z, 4 & ^H@6 F&b24 8@<B">4b "7"D(@" >, <@0,H
BD@H4&4H\Fb BD42>">4` 4 4FB@:>,>4` "D$4HD"0>@(@ D,T,>4b >" @F>@&">44 FH"H\4 36(b)(ii) G1!.

AD@F\$" @ BD,*@FH"&:,>44 BD"&" >" @$D"V,>4, F "B,::bP4,6 & %,DN@&>Z6 FJ* 7">"*Z $Z:"

@H8:@>,>".

),:@ 186: G1! 8
7">"*": %,DN@&>Z6 FJ* BD@&4>P44 7&,$,8 (Ryan J.)
18 <"b 1990(@*"
A. Bianchi S.R.L. v. Bilumen Lighting Ltd.
?D4(4>": >" LD">PJ2F8@< b2Z8,

?BJ$:48@&">@ >" LD">PJ2F8@< b2Z8,: Recueil de jurisprudence du Québec [1990] 1681

% F,D44 *@(@&@D@&, 2"8:`R,>>ZN & H,R,>4, 1986(@*", 8@<B">4b "#4">R4" BD,*@FH"&4:" 8@<B">44
"#"6:`<,>" 4F8:`R4H,:\>@, BD"&@ >" F$@D8J, BD@*"0J 4 D"FBD@FHD">,>4, F&@4N 42*,:46 & 7">"*, 4
E@,*4>,>>ZN SH"H"N !<,D484. %F8@D, B@F:, ^H@(@ 4 &@BD,84 "D$4HD"0>@6 @(@&@D8,, F@*,D0"V,6Fb &
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*@(@&@D,, 8@<B">4b "#4">R4" &@2$J*4:" FJ*,$>@, D"2$4D"H,:\FH&@ & %,DN@&>@< FJ*,, BD,*Xb&4& 4F8 @
&2ZF8">44 JV,D$" 2" >"DJT,>4, JF:@&46 *@(@&@D". EJ*,$>@, D"2$4D"H,:\FH&@ BD@T:@ F&@4< R,D,*@<,
& H@< R4F:, $Z:4 2"F:JT">Z F@&<,FH>Z, BD@F\$Z @ BD,*@FH"&:,>44 B@*D@$>ZN F&,*,>46, BD@F\$" @
BD,*@FH"&:,>44 ("D">H44 & @H>@T,>44 2"HD"H >" FJ*,$>@, D"2$4D"H,:\FH&@ 4 4FHD,$@&">4, *@8J<,>H@&.
% <"DH, 1990(@*" 8@<B">4b "#"6:`<,>" >"BD"&4:" & FJ* N@*"H"6FH&@ @ BD,8D"V,>44 *,:", F@F:"&T4F\
>" "D$4HD"0>J` @(@&@D8J. 7@<B">4b "#4">R4" @BD@H,FH@&":" ^H@ N@*"H"6FH&@ >" H@< @F>@&">44, RH@
8@<B">4b "#"6:`<,>" @H8"2":"F\ @H "D$4HD"0>@(@ D"2$4D"H,:\FH&" B@ J<@:R">4` & F&b24 F H,<, RH@ @>"
BD,*BD4>b:" D"2:4R>Z, T"(4 *:b 4>4P44D@&">4b D"FF<@HD,>4b *,:" & %,DN@&>@< FJ*,.

E JR,H@< @$V,BD4>bH@(@ @H>@T,>4b & B@:\2J "D$4HD"0>@(@ D"FF<@HD,>4b 4 @F@$,>>@ F JR,H@<

FH"H\4 8 G1! %,DN@&>Z6 FJ* BD4T,: 8 2"8:`R,>4`, RH@ 2"B@2*":"b FFZ:8" >" "D$4HD"0>J` @(@&@D8J 4
T"(4, BD,*BD4>bHZ, & N@*, FJ*,$>@(@ D"2$4D"H,:\FH&", >,:\2b D"FF<"HD4&"H\ 8"8 @H8"2 @H "D$4HD"0>@6
BD@P,*JDZ. %,DN@&>Z6 FJ* *":,, 2"b&4:, RH@ @$b2"H,:\>Z6 N"D"8H,D ^H@(@ B@:@0,>4b 4 @HFJHFH&4,
*4F8D,P4@>>@(@ BD"&" J FJ*" HD,$J`H, RH@$Z FH@D@>Z @$D"H4:4F\ 8 BD@P,*JD, "D$4HD"0>@(@

D"2$4D"H,:\FH&".

III. )?A?9=3G+9[=!a)?A?9=3G+9[=!a 3=K?C;!O3a3=K?C;!O3a

3FBD"&:,>4,

),:@ 119

% H,8FH"N *@8J<,>H" A/CN.9/SER.E/ABSTRACTS/8>" ">(:46F8@<, "D"$F8@<, 4FB">F8@<, 84H"6F8@<,
DJFF8@< 4 LD">PJ2F8@< b2Z8"N FHD@8J "... &Z*,D084 @BJ$:48@&">Z & International Arbitration Report"F:,*J,H
R4H"H\: ... &Z*,D084 @BJ$:48@&">Z & Mealey’s International Arbitration Report, May 1995, 11".

* * *


