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| npunity in Argentina

I.  THE JuDl Cl ARY

A. Proceedings instituted in the initial phase

1. On the basis of statements by participants in State terrorism (1995) new
subm ssi ons were presented before the judicature in an endeavour to obtain
informati on on victins of forced di sappearances.

2. The Federal Crimnal and Correctional Court, invoking resolution 28/92
of the Inter-Anmerican Comm ssion on Human Ri ghts, has ordered that the

i nvestigation should continue in the case against the Armed Forces School of
Engi neering, but this investigation depends on what evidence can be produced
by the human rights bodies. The judicature takes no positive action to obtain
fromthe armed forces and security services the information required to
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establish the truth about the fate of those who di sappeared or were executed
during the period of State terrorism The Naval H gh Command has refused to
give information to the Federal Criminal and Correctional Court, which means
that it refuses to recognize the court's jurisdiction for determ ni ng what has
becorme of the victinms of crine.

3. The continuation of crimnal investigations in the innunerable cases
still undeci ded has a problematical future. 1t should be borne in mnd that
the impunity laws did not bring judicial proceedings to a close and that there
is therefore no res judicata as regards the crimnal acts and charges.
Neverthel ess, the political decision taken by the majority of the judicia
bodies was in effect to create a peculiar kind of res judicata by dropping the
i nvestigations, as if the sole reason for the proceedings was crim na
prosecution of the wongdoers. By taking this decision the judiciary made the
crimnal investigation subject to the effects of the inmpunity laws, resulting
in a double victim zation: not only has the application of penal sanctions to
those guilty of genocide been refused, but we have been denied the chance to
di scover the truth.

B. Proceedings instituted under the adnministrative chall enge system

4, The human rights bodies are conducting against the Argentine State an
action demanding that the State divulge all the information it possesses on
the victinms of State terrorism The State persistently pleads destruction of
the information by the nenbers of the mlitary dictatorship in order to evade
any responsibility; the proceedings went through a phase during which

i nformati on was brought to light and a wit of non innovare has therefore been
i ssued but has been repeatedly viol ated.

C. Proceedings instituted in the present phase

5. The inmpunity |laws and the pardons decreed did not extend to the offence
of abduction of mnors. On this basis Dr. Al berto Pedroncini drew up a
crimnal conplaint demandi ng that the grandnothers of children who had

di sappeared should be able to appear in crimnal court and present clains on
behal f of their mssing grandchildren under two heads: (a) inquiry into what
took place; and (b) determ nation of the nediate and i mredi ate crim na
liabilities.

6. Thi s compl ai nt breaks new ground by introducing a form of nediate
crimnal charge which allows crinminal liability to be apportioned by zone,
sub-zone and area of repression and those in charge of secret detention
centres. The discovery of mlitary orders (with detailed instructions
concerni ng pregnant wonen and children) provided proof that the ki dnapping
of children was part of a crimnal plan - fromwhich the nediate authority
can be deduced. This crimnal plan to take possession of the children was
not recogni zed by the Buenos Aires crimnal court when it tried the
conmanders-in-chief of the armed forces, so there is no res judicata in
respect of these acts. Both the federal judge in charge, Dr. Bagnhasco, and
t he Attorney-General have recogni zed their conpetence and given the initia
i mpul se to the crimnal conplaint, paving the way for all the measures
proposed by the conplainants except for requiring the national State to
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produce the records and docunentati on concerning the abduction of mnors
(whi ch deprives the conpl ai nant of the essential evidence contained in the
public archives).

7. It is the responsibility of the judiciary to investigate the facts in
regard to the victinms of State terrorismand the inpunity resulting fromthe
cover-up and the complicity of State officials after the end of the

di ct at or shi p.

International reach of defence neasures

8. Since the start of the trial in Spain in which inquiries are being
conducted into the victim zation of persons of Spanish origin under the | ast
Argentine dictatorship, we have been providing facts about the victins and
their oppressors, systematizing the information proving the existence of the
case, the charge and the identity of those responsible.

9. Wth the Spanish Attorney-Ceneral's office seeking to call in question
the conpetence of Baltasar Garzon, we have been conducting a canpaign of
support for the trial, pointing out that crinmes against humanity are

i mprescriptible and that genocide brings into play the principle of universa
jurisdiction. Stress has been laid on the responsibility of the Spanish State
vis-a-vis the victinms originating fromthat country, who nmust be granted the
right to justice refused themby the Argentine State.

10. Dr. Garzén has crimnally charged those responsible for the

ki dnappi ng and nurder of nmenbers of the Labrador Pérez famly, citing

General Leopoldo F. Galtieri, José Lofiego, Antonio Avila and

Al berto Vitantoni o. Actions have been brought against the conplai nants,
Esperanza and Manuel a Labrador - Spanish citizens - by Alberto Vitantonio and
the Argentine judicature has declared receivable the conplaint brought by this
agent of repression, putting at risk all the living victins who are continuing
to denounce their victimzers while the latter, sheltering behind the inmpunity
| egi sl ati on, plead non-participation and non-responsibility.

1. THE EXECUTI VE

A. Guar antee of non-repetition

11. To ensure that crines against humanity are not repeated, menbers of the
armed forces, security forces or police against whom sufficient evidence

exi sts of their having conmtted human rights violations nust be renoved from
their posts (reconmendations of the Human Rights Conmittee (CCPR/ C/ 79/ Add. 46,

April 1995)). The refusal of the Executive to take such action is a matter of
public know edge worl dwi de.

B. Information fromthe Executive

12. The Executive bears the main responsibility for the denial of the right
to the truth, because it controls the entire adm nistrative apparatus within
whi ch are recorded the actions carried out during the period of State
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terrorism The Governnent's approach to the determ nation of the truth is
particul arly perverse because it puts all the burden of the inquiry on the
victinms and their famlies.

13. It is the task of the Executive to transmt to the other organs of State
power the information in its possession and, if that information is destroyed,
to reconstruct it. Through the units entrusted with the application of the

i ndemmi fication |laws the Executive collects information fromthe victinms or
their famlies and publicizes it with its own findings.

C. Persi stence of the doctrine of national security

14. This year the human rights bodi es and social welfare organi zati ons have
under gone systematic ideol ogical persecution; the State intelligence services
have spent their tine and resources in reporting on nmarginalized sectors and
organi zations that oppose the neo-liberal npdel or denounce its socia
consequences. As a result of the social situation the State has subjected the
deprived comunities of the interior of the country to brutal repression. In
the south this culmnated in the death of Teresa Rodriguez; in the north
hundreds of unenpl oyed wonen, children and nmen demandi ng work were persecuted,
assaul ted and inprisoned, which gave rise to the petition for intervention by
the Working Group on Arbitrary Detention

15. Two very serious acts against the Argentine Jewi sh conmunity, nanely
the bonb attacks on the Israel-Argentina Mitual Association and the

I sraeli Enmbassy, remain unsolved though there exists sufficient evidence of
police and mlitary conplicity.

16. Anot her matter of public know edge is the part played by the police

of the province of Buenos Aires in the nmurder of the press photographer

José Luis Cabezas. Proof also exists of the link between police personnel and
the purveyor of private security services Al fredo Yabran, who enpl oys agents
of repression.

D. I ndemmi fication of victins

17. The decree instituting regulations to inplenent Act 24.411 on

I ndemni fication of Disappeared Persons is a further source of distress for the
rel ati ves, through the provisions on the application to the Argenti ne Federa
Police for particulars of the di sappeared person and the insistence on the
decl aration of heirs for the establishnent of the connection with the

di sappeared person, thus forcing the relative to decide on a highly persona
matter, the opening of the succession. The result has been that in hundreds
of judgenents the di sappeared persons have been decl ared dead, for the courts,
applying the Cvil Code, allowed the succession only on grounds of death or of
absence with presunption of death. The petitioners had to ask for the ruling
of absence with presunption of death to be converted into absence due to
enforced di sappearance, in which case the date of death can obvi ously not be
det er m ned.

Rel atives having no contacts with human rights bodies have had, for |ack
of advisory assistance, to accept adverse judgenents whereby di sappeared
persons have been decl ared dead.
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Thi s decree by the Executive has produced disastrous consequences in its
practical application. On the pretext of “paying well”, the relatives of
di sappeared persons have been required, through the Sub-Department of Human
Rights, to carry out cunbersone neasures and fornmalities that have turned an
“accel erated” procedure into one that will take at |east three years. To date
nobody has been pai d anyt hi ng.

18. For the above reasons we are opposed:

(a) To succession as a requirenment for granting of the benefit,
i nsofar as the |egislative |acuna has not been filled since the Cvil Code
contains no provision for opening of the succession on grounds of enforced
di sappear ance;

(b) To the demand for personal information on the victins, for it is
depl orable that the State should call in question the certainty of the
di sappear ance;

(c) To the State's allowing itself 365 official working days - from
when all the formalities are conpleted - to indemify the victimns;

(d) To the replacenent (taking the place ...) of the State's liability
by that of the relatives who would collect the benefit granted to the
di sappeared person because the only relative who can appear subsequently to
the collection of the benefit is the di sappeared person's child who is at
present unaware of his identity because the State refuses himthat
information. Any child wanting to claimfromthe State would have to
institute legal action for retrieval against his relative, which is a perverse
situation.

Internationalization of violations

19. The National Executive has refused to cooperate with the Spanish

judi cature, which had urged the Argentine judicature to cooperate with it in
obtai ning statenments. The argunents advanced constitute a breach of the
bilateral treaty on judicial cooperation which forbids the State so urged
(Argentina) to raise questions of substance when its cooperation is requested
by the State so urging (Spain). The Argentine State called in question what
Spain was urging and i nvoked its own violation as grounds for refusing to
conply with the request.

20. O her instances of such export of inpunity can be seen in the |ack of
cooperation with the Italian judicature and the refusal to carry out the
sent ence pronounced by the French courts on Al fredo Astiz.

1. THE LEG SLATURE

A. The inpunity legislation

21. The | aws of Due Obedi ence and Punto Final and the Pardon Decrees remain
in force despite the reconmendati ons made by the Committee on Human Ri ghts and
the Inter-American Comm ssion on Human Rights. The perpetrators of the
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viol ations invoke this legislation in order to evade inquiries. It has also
been used by the Argentine State as a pretext for blocking the pursuit of the
nati onal and international |egal actions.

22. As regards the inmpunity accorded to crinmes commtted during the
denocracy-bui l di ng process, the Chanber of Deputies of the Nation has half
approved the so-called “repentance |aw which provides for inmpunity to be
accorded to a person repenting of a crinme pronpted by racial, religious,
political or professional notives.

B. Social contro

23. We have recently been threatened with penalties under an
“anti-terrorist” law designed to repress the |eading participants in socia
protests. On the pretext of seeking appropriate instrunments for investigating
the appalling acts of terrorism against the Argentine Jewi sh comunity, the
governing party, with the agreenent of sonme of the nenbers of the opposition
parties, has introduced |egislation that creates a new category of offence

i ntended for social and political opponents.

C. The conpensation owed to civil society

24. Definition of “disappeared person”. The law instituting the category of
person defined as “absent due to enforced di sappearance” is one of the nmain

hi storic contributions of Mdthers, Relatives and Grandnothers to Argentine
society. Regrettably, Argentine |legislators have not accepted the historic
chal | enge of anending the legislation (civil, |abour and penal) in force to
enable it to deal with the consequences of the appalling State crinme of
“enforced di sappearance of persons”

25. The indemification laws. Qur organizations have called for the repea
of the decree establishing regulations to inplenent |aw 24.411. Wile we have
not obtained that, the | aw has been anended in response to our proposals and
observations.

26. Bicaneral Committee of Inquiry. W representatives of the human rights
bodi es have urged the setting up of a bicaneral conmttee of inquiry to

i nvesti gate, assenble and systematize all the information on the fate of

di sappeared persons. A nenber of the Senate submitted a draft which becane
invalid because it was not taken up within the regulation period (tw years).
Currently a new draft has been submtted but unfortunately there seens to be
no support for or agreenent on it owing to the opposition of the Executive
(Mnistry of the Interior).

27. This inquiry should include: names and particulars of persons who were
taken to or seen at secret detention centres; nanes of the authorities who
directly ordered the detention and of those who carried it out; acts that may
have caused physical or nental injury to persons illegally detained and nanes
of those who directly ordered such acts or carried themout; nanes of the
authorities in charge of the secret detention centre; fate of persons
illegally detained, and nanes of those who gave the relevant orders; in case
of death or disappearance, nanes of the persons who carried out the execution
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fate of the remains and nane of the person who gave the relevant order
Speci al attention should be paid to inquiring into the fate of ki dnapped
children and into illegal adoptions.

V. CONCLUSI ON

28. Impunity is a structural and instrunental feature of politica
systems that violate human rights. It persists during processes of
denocracy-buil ding, conditioning their very existence. It allows the State

to make sel ective use of repressive force against political and/or socia
opponents. The obverse face of that persecution is the absolute freedom
accorded to those responsible for genocide and the depenalization of offences
that entail the nass destruction of opposition elenments (political and
soci al ).

29. Despite the innunerable covenants and treaties on human rights signed
and ratified by the Argentine State, the “facts” denature the |aw by creating
distrust of the institutions designed to safeguard truth and justice. To
combat inmpunity we need an i ndependent judiciary which can prevent the
Executive fromresorting to repression and ensure the continuity of |ega
proceedi ngs to investigate the di sappearance of thousands of victins of State
terrorism The nmeasures nust enbrace all the three State Powers to give
material reality to the principle of State responsibility. And they nust be
designed to indemify the victins and civil society by restoring to themthe
rights of which they were deprived.

30. Fromthe United Nations bodies there nust be effective foll owup of the
recommendati ons made with a view to the application of the covenants and
treaties through which the Argentine State has recogni zed their jurisdiction
To this end

(a) The Argentine State nust adapt its legislation to the
International Covenant on Civil and Political Rights; the inmpunity |laws and
decrees of pardon are inconpatible with that Covenant;

(b) The Argentine State nust provide informati on on neasures taken to
prevent repetition of nonstrous crinmes. Those responsible for serious
vi ol ati ons occupy hi gh-ranking public posts giving them power of decision and
of interference in the processes of denpcratization

(c) The Argentine State nust be called upon to cease its persecution
and social penalization of the sectors marginalized as a result of economc
poli ci es;

(d) The community of States is adversely affected by the Argentine
State's invoking the donestic |egislation according inpunity in order to
refuse its judicial cooperation in the cases concerning Spain, Italy and
France. To redress this injury a specific reconmendation is required urging
the Argentine Governnent to conply with the judicial cooperation treaties,
both bilateral and nultil ateral



