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. 1 NTRODUCTI ON
1. The present report has been prepared in response to General Assenbly

resol ution 50/96 of 20 Decenmber 1995. |In that resolution, the Assenbly,

inter alia, expressed concern that the use of coercive econom ¢ neasures
adversely affected the econony and devel opment efforts of devel oping countries
and had a general negative inpact on international econom c cooperation and on
wor |l dwi de efforts to nove towards a non-di scrimnatory and open tradi ng system
The Assenbly reaffirmed that no State may use or encourage the use of econonic,
political or any other type of neasures to coerce another State in order to
obtain fromit the subordination of the exercise of its sovereign rights.

2. In the same resolution, the General Assenbly urged the internationa
comunity to adopt urgent and effective measures to elimnate the use by sone
devel oped countries of unilateral coercive econonm ¢ neasures agai nst devel opi ng
countries which are not authorized by relevant organs of the United Nations or
are inconsistent with the principles contained in the Charter of the United
Nations, as a neans of forcibly inposing the will of one State on another. The
Assenbly requested the Secretary-General to assign to the Departnent for
Econom ¢ and Social Information and Policy Analysis of the Secretariat, in
cooperation with the United Nations Conference on Trade and Devel opnent
(UNCTAD), the task of continuing to nonitor the inposition of nmeasures of this
nature and to prepare possible nmethodol ogies or criteria for evaluating the

i npact of such neasures on the affected countries, including the inpact on trade
and devel opnent, for the consideration of Menber States, and to report to it at
its fifty-second session on the inplenentation of the resolution

3. Accordingly, the Secretary-General, in a note verbal e dated 26 March 1997,
invited the Governnments of all States to provide their views or any other

rel evant information on the issue. As at 15 Septenber 1997, replies had been
received fromthe Governnents of the follow ng 12 Menber States: Australia,
Bel arus, Bolivia, Burkina Faso, Cuba, Ecuador, Estonia, Ganbia, Iran (lslamc
Republic of), lrag, Mexico, and Venezuela, as well as fromthe observer of the
Holy See. The main substantive features of those responses are summari zed in
chapter Il of the present report.

4. In addition, relevant conponents of the United Nations systemwere al so
requested to provide current information on their actions, as well as possible
net hodol ogi es and assessnents of recent devel opnents in the subject area. Based
on the information received, chapter |Il of the report contains a review of
recent actions by United Nations bodies and other international instrunents.

5. Mor eover, the Departnent for Econonic and Social Information and Policy
Anal ysi s convened an ad hoc expert group neeting on the subject to seek the
views of internationally recognized experts on the concept and inplications of
coercive econom c neasures. Deliberations of the neeting are summarized in
chapter |1V of the present report.
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1. SUMVARY OF RESPONSES RECEI VED FROM STATES
6. The Governnment of Australia welcomed the opportunity to coment in the

process undertaken by the Secretary-General but, at the time, had no comments to
nmake regardi ng General Assenbly resolution 50/96

7. The CGovernnent of Bel arus has never enpl oyed econoni ¢ neasures as a nmeans
of political and econom c coercion and does not recognize the validity of any
coercive neasures or legislative acts of an extraterritorial nature that are

i nposed by any State on a unilateral basis.

8. The Governnent of Bolivia stated that it has not been affected by economc
neasures as a neans of political and econom c coercion during the period
followi ng the adopti on of General Assenbly resol ution 50/ 96.

9. The Government of Burkina Faso wel cones the United Nations initiative and
the spirit of General Assenbly resolution 50/96. G ven the fact of econonic

gl obalization, it is indeed inperative that a resolution of a dissuasive nature
shoul d prevent devel oped countries fromexerting econom ¢ pressure on certain
countries of the South. It would al so be advisable to specify nethodol ogi es and
criteria for evaluating the inpact of such neasures.

10. The Governnent of Cuba stated that unilateral coercive neasures were
punitive actions used by certain States, by virtue of their predom nant position
in the world econony, to inpose their political will by force and to subvert the
political, econom c and social systemof other States. Such neasures were
contrary to such fundanental principles of international |aw as the sovereign
equality of States and non-intervention and non-interference in the interna
affairs of sovereign States. Al so, such neasures blatantly contradict the
purposes and principles of the Charter of the United Nations and infringe upon
the nornms and principles set forth in various international instrunents, such as
the Declaration on the Inadmssibility of Intervention in the Donestic Affairs
of States and the Protection of Their Independence and Sovereignty,! the

Decl aration on Principles of International Law concerning Friendly Relations and
Cooperation anong States in accordance with the Charter of the United Nations,?
and the Charter of Economic Rights and Duties of States.® Mreover, such
nmeasures are contrary to the decisions of many nultil ateral bodies, including
UNCTAD, the Ceneral Agreenment on Tariffs and Trade (GATT) and the World Trade
Organi zation (WO, and to various resolutions of the General Assenbly and the
Conmmi ssi on on Hurman Ri ghts

11. In the opinion of the Governnent of Cuba, unilateral coercive neasures are
al so blatantly interventionist and discrimnatory and are applied through a w de
range of economic instruments, basically related to trade, financial
technol ogi cal or investment restrictions, which in any of their variants are
designed to cause a critical economic situation that will force the State
concerned to change the policy or policies objected to by the State applying the
neasures. Such neasures are applied not only in the context of States

bilateral relations but also in conjunction with the application of additiona
direct or indirect neasures through third parties, in order to increase the
pressure on the country concerned. Not only are they a direct threat to the
personality of the State concerned and to its stability and political, econonic
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and cultural integrity, but they also affect the well-being and progress of the
popul ation that is the victimof these unilateral policies. Moreover, the use
of such nmeasures contributes to a clinmate of distrust and arbitrariness in
inter-State relations that adversely affects the overall stability of the system
of international relations.

12. Since recovering its full independence in 1959, Cuba has been subjected to
all manner of coercive neasures, characterized by pressure, threats and
hostilities whose stated purpose is to subvert the political, econom c and
soci al alternative chosen by the Cuban people in exercise of their sovereignty.
The cl earest expression of this increasingly aggressive conduct is the permanent
econom ¢, commercial and financial blockade unilaterally inposed against Cuba
for al nbst four decades by the Governnment of the United States of Anerica,

i nvol ving an endless |ist of various types of coercive econom ¢ neasures. The
purpose of these measures is to danmage the country's principal econonic sectors
by severely obstructing and restricting its purchase of raw naterial s,
infrastructure and appropriate technology for its developnent and limting its
sources of external financing, as well as access to the market for many of its
products. They also create obstacles to its conduct of commercial, currency and
financial transactions with third countries and, in particular, limt any
investnment activity that might assist the country's econom c recovery and its
reintegration into the global econonmy. These neasures have also limted the
country's possibilities of purchasing essential goods such as foodstuffs and
nedi ci nes, thereby adversely affecting health, sanitation and nutrition |levels
and the mai ntenance of health systens and housing. This, in turn, has directly
affected the population's living standards and their enjoynment of the nost

el enentary rights.

13. According to the Government of Cuba, in 1995, the bl ockade caused the Cuban
econony a loss of nmore than $260 nmillion nerely through the |loss of the United
States preferential market for sugar. Additional freight costs incurred in
obt ai ning supplies for the health sector totalled $2.7 mllion, while those
incurred in purchasing foodstuffs and in obtaining essential chemcals for
agriculture amounted to nore than $46 mllion and over $6 nillion respectively.
The "exceptional" terms on which Cuba is forced to conduct nbst of its trade,
because of the so-called "Cuban risk" arising fromthose neasures, are also

i ncreasi ng.

14. The CGovernnent of Cuba is extrenely concerned that, despite the adoption of
nurmer ous resol utions by the General Assenbly and other organs, calling for the
elimnation of unilateral coercive neasures against devel opi ng countries, one
Menber State is resorting increasingly to the unilateral application of such
neasures, thereby openly flouting the magjority will of international public

opi nion and the world community. The Governnent of the United States has
recently | aunched a kind of "crusade" by enacting against certain devel opi ng
countries unilateral coercive neasures that threaten not only the integrity of

t hose countries but also the sovereignty of third States. Such neasures include
the so-call ed Hel ms-Burton Act, which pressures potential investors or trading
partners not to invest in or establish econonmic ties with Cuba, the ultimate aim
bei ng the coll apse of Cuba's econony and the ability to dictate fromthe United
States the island's political, economc and institutional future. Such laws are
an affront to nultilateralismin international relations.
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15. The CGovernnent of Cuba is of the view that, in an increasingly globalized
and interdependent world, the international community nust take definite action
to halt the increase in unilateral coercive neasures, particularly
extraterritorial nmeasures, which threaten the very stability and integrity of
the international system It therefore trusts that the United Nations will be
able to play a nore active and decisive role in helping to secure an end to such
practi ces.

16. The CGovernnent of Ecuador voted in favour of General Assenbly resolution
50/ 96 because it believes that such measures indeed violate basic principles of
international law and primarily affect the nost vul nerable segnments of the
civilian population. Accordingly, in the Permanent Mechani smfor Consultation
and Concerted Political Action of the R o Goup, Ecuador has endorsed the idea
of holding a full discussion on this topic in order to delineate joint policies
rejecting the unilateral use of economc sanctions. Simlarly, the Mvenent of
Non- Al i gned Countries has supported statenents that reject the pronul gati on of

| aws having a negative inpact on the freedomof international trade.

17. The CGovernnent of Estonia has never used political or econom ¢ sanctions
agai nst any country, except when authorized by the United Nations. The

obj ective of the country's econom c policy has been to encourage conpetition and
entrepreneurial spirit through a liberal and non-discrimnative trade reginme for
agricultural and industrial products and an openness regarding foreign

i nvestment and foreign exchange. The general principle of prohibiting the use
of coercive trade policies would be better served if the narrow focus of the
resol ution woul d be broadened to include all countries.

18. In the view of the Government of the Ganbia, the inposition of economc
neasures as a nmeans of political and economnm c coercion agai nst States by other
States, especially wi thout the approval of the recognized United Nations organ
mandated to carry out such responsibilities on behalf of the internationa
comunity, does not conformw th the acceptable norns of international relations
and, in particular, the principles enshrined in the Charter of the United
Nations. The inposition of such coercive measures by one State or States

agai nst a devel oping State should be discouraged with a view to stopping the
practice altogether in conformty with the principles of the Declaration on the
Ri ght to Devel opnent.

19. The CGovernnent of the Islamc Republic of Iran stated that interdependence
and gl obalization are two features of the world econony that create both
chal | enges and opportunities for sustained econonmi ¢ growth and sustainabl e
devel opnent, particularly that of devel oping countries. Under those
circunstances, the international community has shown its recognition of the
urgent need for the creation of a favourable and conducive internationa
econom ¢ and financial environnent, a positive investnment clinmate and an open,
rul e-based, equitable, secure, non-discrimnatory, transparent and predictable
nmul tilateral trading systemthrough the adoption of various resolutions and
agreenents at all levels. Against that background, it is of particular

i nportance that States conmply fully with international law, in particular, the
Charter of the United Nations. However, despite the energence of a new

i nternational environment, the United States of Anerica regrettably continues to
apply unilateral actions, including the continued pronul gation and application
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of laws and regul ati ons whose extraterritorial inmpact severely affect the
sovereignty of other States and the legitinmate interests of their peoples. The
recent enactrment of laws by the United States for limting the trade ties
between the Islam c Republic of Iran, the Libyan Arab Janmahiriya and Cuba and
their foreign partners are vivid cases in this category.

20. It is evident to the Governnment of the Islam c Republic of Iran that these
and other fornms of coercive econonic neasures, which are i nmposed on target
countries for political purposes, go against the provisions of the Charter of
the United Nations, as well as the principles of international |aw and freedom
of trade and investnment enmbodied in various international instrunents and
docunents, including those establishing the Wrld Trade Organi zati on. Severa
resol utions and decl arati ons adopted by the General Assenbly exenplify those
concerns. In addition, consideration of this very issue in all recent nmjor

i nternational conferences indicates that the matter is multidi mensional and
affects all aspects of the devel opnment process in target countries, particularly
in social and econom c fields.

21. The Government of the Islamc Republic of Iran is of the viewthat the
United Nations is well placed to address the nultifaceted i ssue of unilatera
coercive econom c neasures and its negative effects on all countries and on the
world econony as a whole. In this regard, the undertaking by the rel evant
international institutions of the task of nonitoring the inposition of neasures
of this nature and preparing nethodol ogies and criteria for evaluating their

i npact on the affected countries, including the inpact on trade and devel oprent,
for the consideration of Menmber States, as requested in General Assenbly
resolution 50/96, provides a first practical step towards attaining this goal

22. The Government of lraq stated that in General Assenbly resolution 50/96 the
international commnity was urged to adopt urgent and effective nmeasures to
elimnate the use by sone devel oped countries of unilateral coercive economnc
neasur es agai nst devel oping countries. The resolution was adopted in response
to the increasing severity of the econonm ¢ neasures enployed by many devel oped
countries in their dealings with devel opi ng countries, which deprive the latter
of their right to devel opnment and econom ¢ advancenent. The United Nations has
urged respect for the right of States to devel opnent in a nunber of declarations
and other instruments, in particular the Declaration on the Right to

Devel opnent.* The Vienna Declaration and Programe of Action, adopted by the
Worl d Conference on Human Rights in 1993, reaffirmed the right to devel opnent
"as a universal and inalienable right and an integral part of fundanental human
rights" and recomended that "States should cooperate with each other in
ensuri ng devel opnent and el ininating obstacles to devel opnent".?®

23. According to the Government of lraqg, the constant attenpts seen at the
present tine to marginalize devel oping countries and isol ate them econonically
by wi t hhol di ng advanced technol ogy fromthem and by preventing them from
devel opi ng their human resources and scientific expertise in the area of
technol ogy for devel opnent and fromexploiting their natural resources to the
full extent are an indication of the disregard of the devel oped countries for
the will of the international comunity, as represented by the United Nations
and as expressed in the declarations and statenents on this issue, and are in
violation of the principles and rules of international |law. The United Nations
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nmust endeavour to neet its responsibilities and to realize the purposes and
principles laid down in its Charter, in particular those relating to the

achi evenent of international cooperation in solving international problens of an
econonic, social, cultural or humanitarian character

24. lraq is a devel oping country that is suffering greatly as a result of the
coercive econom c policies and neasures exenplified in the conplete econonic
enbargo i nposed on it nore than seven years ago that affect the health of the
Iragi people and every aspect of its econonmic, social and cultural life. Just
as lraq was in the forefront of the devel oping countries by virtue of its
endeavour to raise the standard of living of its people by placing the econonmc
and devel opnent structure on a nodern footing, the 30-Power aggression, |ed by
the United States of Anerica, was unl eashed against it with a viewto conpletely
destroying its infrastructure and all its basic econom c, industrial and

devel opnent-rel ated installations. The conplete econonic enbargo that has been
nmai nt ai ned agai nst Iraq for over seven years has al so done much to deny it the
opportunity to keep pace with the changi ng requirenents of sustainable

devel opnent and even to carry out the threat (made by the United States
Secretary of State to the Iragi Mnister for Foreign Affairs at Geneva on

9 January 1991) to return Irag to a pre-industrial stage of devel opnent. That
threat clearly shows the determ nation of the United States Administration to
destroy the entire devel opment structure of Iraq and deprive the Iraqi people of
their right to developnent. It was with that aimthat the coalition aircraft

| aunched their destructive and frenzied attack on everything that could be

consi dered a factor in the econom c and social devel opment of Irag. The
policies involving sanctions, coercive neasures, trade restrictions and ot her
such neasures that are being adopted by devel oped countries on all kinds of
pretexts denonstrate the determi nation of those countries to deprive devel opi ng
countries of the opportunity for devel opnent and econoni ¢ and human advancenent.

25. The Government of Mexico stated that the fundanental principles of
international |law, which are enshrined in Mexico's Political Constitution, have
been the cornerstone of its foreign policy, which has applied those principles
to all the nations of the world and has demanded that the latter, in turn,
observe and inplenment those principles without restriction. Mexico is an

i ndependent actor on the world stage that adheres to universally valid
principles and bases its actions on |aw and reason. |t condemms the use of
force and unil ateral neasures, and makes positive contributions through
initiatives to guarantee peace and civilized coexistence between nations. At
the multilateral |level, Mexico, in accordance with the principles of its foreign
policy and the Charter of the United Nations, has reiterated its rejection of
the promul gation and application of laws and unilateral regulations, the
extraterritorial effects of which affect the sovereignty of other States, the
legitimate economc interests of entities or persons under their jurisdiction
and the freedom of trade and navi gation

26. The CGovernment of Mexico supported General Assenbly resolutions on the
elimnation of coercive econonic neasures as a neans of political and econonic
coercion. Thus, the Mexican State joins the mgjority of the internationa
comunity in rejecting such actions. Likew se, Mexico has reiterated its
decision to establish, in full exercise of its sovereignty, trade and politica
links with such countries as it deens appropriate. In that connection, it has
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expressed its opposition to the Cuban Liberty and Denocratic Solidarity Act
(al so known as the "Hel ns-Burton Act"), which was adopted in 1996 by the United
States of America. The international inplications of that Act can be
characterized as illegal under current international |aw especially by reason
of their unilateral and extraterritorial nature. Mexico considers that the
pronmul gati on and application of the Act violates the principles of internationa
law set forth in the Charter of the United Nations, the Declaration on
Principles of International Law concerning Friendly Relations and Cooperation
anong States in accordance with the Charter of the United Nations and the
Charter of Economc Rights and Duties of States. |In addition, the Act is
contrary to the basic principles of trade and investnent agreed upon in

mul tilateral forums such as the Wirld Trade Organi zation

27. In exercise of its sovereign powers and with the cooperation of all the
country's internal political forces, Mexico adopted the Act concerning the
Protection of Trade agai nst Foreign Regulations that Violate International Law.
The Governnent of Mexico will continue to express its absolute rejection of all
uni | ateral coercive econonm ¢ neasures that are not authorized by the rel evant
organs of the United Nations or are inconsistent with the principles contained
in the Charter of the United Nations.

28. The CGovernment of Venezuel a has observed and will continue to observe the
provi sions of General Assenbly resolution 50/96, in accordance with the basic
principles of external policy enbodied in its Political Constitution and its
obligations arising out of the Charter of the United Nations and internationa
law. |In keeping with this policy, Venezuela has refrained fromenacting or
enforcing extraterritorial |aws aimed at coercing another State and depriving it
of its fundamental sovereign rights. On the contrary, the Congress of the
Republic of Venezuel a has expressed in nunerous statenents its categorica
repudi ation of unilateral coercive acts that adversely affect the econom es of
devel opi ng countries, on the ground that such acts contravene the basic
principles of coexistence and international econonm ¢ cooperation and the world
consensus regardi ng the need for a non-discrimnatory and open tradi ng system

29. The Holy See, because of its particular nature, does not have econom c and
trade relations with other States. However, by neans of the articulation of its
clear and principled stand on the question of the inposition of internationa
econom ¢ sanctions and ot her neans of political and econom c coercion,
especially by H s Holiness Pope John Paul Il, as well as through its diplomatic
activity in this area, it has sought to alleviate the distress suffered by
civilian populations that are either directly or indirectly affected by the

i mposition of such nmeasures. The Holy See considers it to be legitimate for the
international commnity to resort to econom c sanctions when confronted with a
speci fic Government that has acted in a nmanner that places world peace in
danger. However, the Holy See holds that there are several conditions that nust
acconpany the inposition of such sanctions, nanely, sanctions may not be a neans
of warfare or punishment of a people; sanctions should be a tenporary neans of
exerting pressure on CGovernnents whose choices threaten international peace
sanctions nust be proportionate to the goals they hope to achi eve; and sanctions
nust al ways be acconpani ed by a di al ogue between the parties invol ved.

30. His Holiness Pope John Paul Il has stated that the enbargo, clearly defined
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by law, is an instrunent that needs to be used with great discernnent and it

must be subjected to strict legal and ethical criteria. It is always inperative
to foresee the humanitarian consequences of sanctions, without failing to
respect the just proportion that such neasures should have in relation to the
very evil that they are neant to renedy. Further, the humanitarian

consi derations that the Holy See applies to econom c sanctions were articul ated
by Hi s Em nence Angel o Cardi nal Sodano, Secretary of State, who stated that the
Holy See hoped that the Security Council would be better informed about the
negative effects, on a humanitarian level, deriving fromthe application of
sanctions inposed on a State in strict application of the Charter of the United
Nations. A nechani smshould be introduced that would allow for independent and
ef fective control of the humanitarian consequences of sanctions and subsequently
establish ways to correct those effects. The legitinmte decision by the

i nternational community never dispenses with the due attention that must be paid
to the concrete fate of the civilian popul ation

[11. ACTION BY UNI TED NATI ONS BODI ES, GLOBAL CONFERENCES
AND OTHER | NTERNATI ONAL | NSTRUMENTS

31. The previous report of the Secretary-General on the subject contains a
conpr ehensi ve |ist of docunents and | egal instruments, including a description
of their pertinent provisions, as well as actions by United Nations bodi es,
related to coercive econom ¢ neasures (A/50/439, paras. 18-36). An update of

rel evant devel opnents occurred within and outside the United Nations system
since the publication of that report in 1995 and a review of United Nations

deci sions and other international instruments not nmentioned therein are provided
bel ow.

A. United Nations bodies

32. The relevant resolutions and deci si ons adopted by the General Assenbly, the
Conmi ssi on on Human Rights and the International Law Comm ssion during the
peri od under review are described bel ow.

1. General Assenbly

33. The General Assenbly has considered the itementitled "Necessity of ending
t he econonmic, comercial and financial enbargo inposed by the United States of
Ameri ca agai nst Cuba" since its forty-sixth session, in 1991 (decision 46/407
and resolutions 47/19, 48/16, 49/9, 50/10 and 51/17). The Ceneral Assenmbly, in
its resolution 51/17 of 12 Novenber 1996, called upon all States to refrain from
promul gati ng and appl ying | aws and measures, such as the one promul gated on

12 March 1996 known as the "Hel ms-Burton Act"”, whose extraterritorial effects
affect the sovereignty of other States, the legitimate interests of entities or
persons under their jurisdiction and the freedom of trade and navigation, in
conformity with their obligations under the Charter of the United Nations and
international |law, urged States that have and continue to apply such | aws and
neasures to take the necessary steps to repeal or invalidate themas soon as
possi ble in accordance with their legal regine; and requested the Secretary-
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Ceneral, in consultation with the appropriate organs and agencies of the United
Nati ons system to submit to the Assenbly at its fifty-second session a report
on the inplenentation of the resolution

34. The itementitled "Elimnation of coercive econonm c nmeasures as a neans of
political and economic compul sion" was included in the agenda of the fifty-first
session of the General Assenbly at the request of the Libyan Arab Jamahiriya
(A/51/193). At that session, the Assenbly, in resolution 51/22 of

27 Novenber 1996, reaffirnmed the inalienable right of every State to econonic
and soci al devel opment and to choose the political, econom c and social system
which it deens nost appropriate for the welfare of its people, in accordance
with its national plans and policies; called for the i nmediate repeal of

unil ateral extraterritorial laws that inpose sanctions on conpani es and
nationals of other States; called upon all States not to recognize unilatera
extraterritorial coercive econom ¢ neasures or |egislative acts inposed by any
State; and requested the Secretary-General to submt to the Assenbly at its
fifty-second session a report on the inplenentation of the resolution.

35. Inits resolution 51/103 of 12 Decenber 1996 on hunan rights and unilatera
coercive neasures, the General Assenbly urged all States to refrain from
adopting or inplenenting any unilateral measure not in accordance with
international |law and the Charter of the United Nations, in particular those of
a coercive nature with all their extraterritorial effects, which create
obstacles to trade relations anong States, thus inpeding the full realization of
the rights set forth in the Universal Declaration of Human Ri ghts and ot her
international human rights instruments, in particular the right of individuals
and peopl es to devel opnent; rejected unilateral coercive neasures with all their
extraterritorial effects as tools for political or econom ¢ pressure against any
country, in particular against devel oping countries, because of their negative
effects on the realization of all the human rights of vast sectors of their
popul ations, in particular children, wonmen and the elderly; and called upon
Menmber States that have initiated such nmeasures to conmit thenselves to their
obligations and responsibilities arising fromthe international human rights
instruments to which they are party by revoki ng such neasures at the earliest

ti me possi bl e.

36. In the sane resolution, the Assenbly urged the Conm ssion on Human Ri ghts
to take fully into account the negative inpact of unilateral coercive nmeasures,
i ncl udi ng enactnent of national laws and their extraterritorial application, in
its task concerning the inplementation of the right to devel opment; requested
the United Nations H gh Comm ssioner for Human Rights, in discharging his
functions relating to the pronotion, realization and protection of the right to
devel opnent, to give urgent consideration to the resolution in his annual report
to the Assenbly; requested Menber States to notify the Secretary-CGeneral about
the inplications and negative effects of such neasures on their populations in
the various aspects referred to in the resolution; and requested the Secretary-
General to report to the Assenbly at its fifty-second session on the

i mpl ement ation of the resolution
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2. Commi ssion on Human Ri ghts

37. The Conm ssion on Human Rights, in its resolution 1997/7 of 3 April 1997 on
human rights and unilateral coercive neasures,® called once again upon al

States to refrain fromadopting or inplenenting unilateral nmeasures not in
accordance with international law and the Charter of the United Nations, in
particul ar those of a coercive nature with extraterritorial effects, which
create obstacles to trade relations anong States, thus inpeding the ful
realization of the rights set forth in the Universal Declaration of Human Ri ghts
and other international human rights instrunments, in particular the right of

i ndi vidual s and peopl es to devel opnent; rejected the application of such
measures as tools for political or econom c pressure agai nst any country,
particul arly agai nst devel oping countries, because of their negative effects on
the realization of all the human rights of vast sectors of their popul ations,
inter alia, children, wonen and the elderly; reaffirned, in that context, the
right of all peoples to self-determ nation, by virtue of which they freely
determne their political status and freely pursue their econom c, social and
cul tural devel opnent; and al so reaffirned that essential goods such as food and
medi ci nes shoul d not be used as tools for political coercion, and that in no
case may a people be deprived of its own neans of subsistence.

38. In the sane resolution, the Conmm ssion endorsed and reaffirmed the criteria
of the Working G oup on the Right to Devel opnent according to which unilatera
coercive neasures are one of the obstacles to the inplenentation of the

Decl aration on the Right to Devel opnment; urged once again the working group on
the inplenentati on and pronotion of the right to devel opnent to give due

consi deration to the negative inpact of unilateral coercive neasures in its task
concerning the inplementation of the right to devel opnent; requested the United
Nations H gh Comm ssioner for Human Rights, in discharging his functions
relating to the pronotion, realization and protection of the right to

devel opnent, to pay due attention and give urgent consideration to the

resol ution; and decided to exanmi ne the question, on a priority basis, at its
fifty-fourth session.

3. International Law Commi Sssion

39. The International Law Commission, at its forty-eighth session, held from
6 May to 26 July 1996, adopted on first reading the draft articles on State
responsibility, including article 50 entitled "Prohibited counterneasures”
(formerly article 14), which provides, inter alia, that an injured State shal
not resort by way of counterneasures to "extrene economc or political coercion
designed to endanger the territorial integrity or political independence of the
State which has committed the internationally wongful act". The Conm ssion
decided to transmt the draft articles, through the Secretary-General, to
Governments for comrents and observations, with the request that such coments
and observations be submitted to the Secretary-General by 1 January 1998.°

40. At its forty-ninth session, the International Law Conmm ssion reiterated its
request to CGovernments for comments and observations on the draft articles on
State responsibility adopted on its first reading. Pursuant to CGeneral Assenbly
resol ution 51/160 of 16 Decenber 1996, the Secretary-General transmtted, in
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Decenmber 1996, a note requesting Governnents to submit no later than

1 January 1998 comments and observations on the subject. As the Comm ssion will
begin the second reading of the draft articles at its fiftieth session, in

April 1998, such comments and observations are essential for the preparation of
the Special Rapporteur's report and for the consideration of the topic by the
Conmi ssi on. 8

B. d obal conferences

41. Several mmjor international conferences, held in the 1990s under the
auspices of the United Nations, referred to the issue of coercive econonic
nmeasures. Rel evant provisions of the final docunments adopted by those
conferences are described bel ow

1. Wrld Conference on Human Ri ghts

42. The World Conference on Human Rights, held at Vienna from14 to
25 June 1993, addressed the issue of coercive econom c neasures in the Vienna
Decl arati on and Programme of Action, as follows:

"The World Conference on Human Rights calls upon States to refrain
fromany unilateral measure not in accordance with international |aw and
the Charter of the United Nations that creates obstacles to trade relations
anong States and inpedes the full realization of the human rights set forth
in the Universal Declaration of Human Ri ghts and international human rights
instruments, in particular the rights of everyone to a standard of |iving
adequate for their health and well-being, including food and nedical care,
housi ng and the necessary social services. The Wrld Conference on Human
Rights affirns that food should not be used as a tool for politica
pressure."®

2. Wrld Summ t for Social Devel opnent

43. The World Summit for Social Devel opnent, held in Copenhagen from6 to

12 March 1995, referred to the issue of coercive econonic nmeasures in both the
Copenhagen Decl arati on on Soci al Devel opnent and the Programme of Action.
Commitment 10 (d) of the Declaration states that, "at the international |evel
we will ... refrain fromany unilateral neasure not in accordance with
international law and the Charter of the United Nations that creates obstacles
to trade rel ati ons among St at es”

44. In the Programe of Action of the Wrld Summit for Social Devel opment, a
correspondi ng provi sion appears in paragraph 9 (e) of section I.A entitled "A
favourabl e national and international econom c environnent”. Anong ot her

actions required in this area, paragraph 9 (e) provides for the foll ow ng:

"Refraining fromany unilateral measure not in accordance with
international |aw and the Charter of the United Nations that creates
obstacles to trade rel ati ons anong States, inpedes the full realization of
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soci al and econom ¢ devel opnent and hinders the well-being of the
popul ation in the affected countries.”

3. Fourth Wrld Conference on Wnen

45. The Beijing Declaration and Platformfor Action, adopted on

15 Septenber 1995 by the Fourth World Conference on Winen, held at Beijing from
4 to 15 Septenber 1995, refers to coercive econom c nmeasures in a section on
strategi ¢ objectives and actions concerni ng wonen and arned conflict.' Under
strategi c objective E 3, paragraph 145 contains, inter alia, the follow ng

provi sions regarding actions to be taken by Governnents and international and
regi onal organi zati ons:

"(h) Discourage the adoption of and refrain fromany unilatera
nmeasure not in accordance with international |[aw and the Charter of the
United Nations, that inpedes the full achievenent of econonic and soci al
devel opnent by the popul ation of the affected countries, in particul ar
worren and children, that hinders their well-being and that creates
obstacles to the full enjoynent of their human rights, including the right
of everyone to a standard of |iving adequate for their health and well -
being and their right to food, nedical care and the necessary socia
services. This Conference reaffirms that food and medici ne nmust not be
used as a tool for political pressure;

"(i) Take neasures in accordance with international lawwith a viewto

all eviating the negative inpact of econom c sanctions on wonen and
children.”

4, United Nations Conference on Human Settlenments (Habitat 11)

46. The |stanbul Decl aration on Human Settlenents and the Habitat Agenda,
adopted by the United Nations Conference on Human Settlenments (Habitat 11) on
14 June 1996, also contains a reference to the issue under review. '? In
chapter 11, Goals and principles, of the Habitat Agenda, paragraph 25 contains,
inter alia, the follow ng text:

"Civil, ethnic and religious strife, violations of human rights, alien and
col oni al domi nation, foreign occupation, econom c inbal ances, poverty,
organi zed crime, terrorismin all its forns, and corruption are destructive
to human settlements and shoul d therefore be denounced and di scouraged by
all States, which should cooperate to achieve the elimnation of such
practices and all unilateral neasures inpeding social and economc

devel opnent . "

C. QOher international or regional instrunents

47. During the period under review, several intergovernnental bodies outside
the United Nations system al so addressed the issues raised by the inposition of
coercive econom ¢ nmeasures, especially those that are enployed in a unilatera
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and/or extraterritorial fashion. |In this connection, references have been nade,
directly or indirectly, to the two recently adopted | aws of the United States,
nanely, the Cuban Liberty and Denocratic Solidarity Act of 1996 (al so known as
the Hel ms-Burton Act or Libertad Act)?®® and the Iran and Li bya Sanctions Act of
1996 (al so known as the D Amato Law).* Factual information on sone rel evant
devel opnents in concerned international and regional foruns is reported bel ow *°

1. Wrld Trade Organi zation

48. The del egation of Cuba formally raised the question of the United States
"Cuban Liberty and Denocratic Solidarity Act of 1996" in two organs of the Wrld
Trade Organi zation: the Council for Trade in Goods, on 19 March 1996, and the
General Council, on 16 April 1996. No substantive decision was adopted on the
matter at those meetings.

49. At the request of the European Union on 3 Cctober 1996, the WO Di spute
Settlement Body, at its neeting held on 20 Novenber 1996, established a panel to
i nvestigate the European Uni on conpl ai nt concerning the Cuban Liberty and
Denocratic Solidarity (Libertad) Act of 1996 and other United States | egislation
on trade sanctions agai nst Cuba. According to the European Union conplaint, the
United States legislation, particularly United States trade restrictions on
goods of Cuban origin and possible refusal of entry into the United States of
Anerica of third-party persons involved in trafficking in the expropriated
property in Cuba, was inconsistent with the United States obligations under the
WO Agreenent. Specifically, violations of General Agreenent on Tariffs and
Trade (GATT) articles I, IIl, V, XI and XlIIl, and General Agreenent on Trade in
Services (GATS) articles I, Ill, VI, XVI and XVIl have been alleged. It has

al so been alleged, in nore general ternms, that the United States nmeasures would
i npede the attai nment of the objectives of WIO and nullify or inpair the
expect ed benefits under GATT 1994 and GATS. On its part, the United States
opposed the European Union action and refused to participate in the panel
According to the United States, WIOis not an appropriate forumfor resolving

di fferences over what is essentially a disagreenent over foreign policy and the
neasur es chal |l enged by the European Union reflect abiding United States foreign
policy and security concerns with respect to Cuba.

50. On 11 April 1997, it was announced that the European Conm ssion and the
Governnment of the United States had reached an interi magreenent or
under st andi ng regardi ng the "Hel ns-Burton Act".® At the request of the European
Uni on, dated 25 April 1997, the panel suspended its work under article 12.12 of

t he Understandi ng on Rul es and Procedures concerning the Settl ement of D sputes,
which allows a panel's work to be suspended at any tine at the request of the
conpl aining party for a period not to exceed 12 nonths.

2. European Union

51. At its nmeeting on 15 July 1996, the Council of the European Union
identified a range of measures that could be depl oyed by the European Union in
response to damage to the interests of European Union comnpanies resulting from
the inplenentati on of the Hel ms-Burton Act. That neeting led to the adoption on
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22 Novenber 1996 of Council Regulation (EC) No. 2271/96, entitled "Protecting
against the Effects of the Extra-Territorial Application of Legislation Adopted
by a Third Country". The purpose of the Regulation is to provide protection
against and to counteract the effects of the extraterritorial application of the
| aws specified in its annex, ! including regul ations and other |egislative
instruments, and of actions based thereon or resulting therefrom where such
application affects the interests of the Community, natural or |egal persons
engaging in international trade and/or the novenent of capital and rel ated
comercial activities between the Conmunity and third countries. The articles
of the Regul ation include guidelines for reporting effects to the Conm ssion
(article 2); confidentiality of information (article 3); non-recognition of
foreign judgenents (article 4); non-conpliance with foreign orders (article 5);
recovery of damages, or "claw back" clause (article 6); inplenmentation

(articles 7 and 8); sanctions (article 9); exchange of information (article 10);
protected persons (article 11); and entry into force (article 12). In addition
the Council of the European Union adopted on the sanme date a joint action on the
subj ect, which provides that each nenber State shall take the nmeasures it deens
necessary to protect the interests of persons defined by the Regul ati on agai nst
the effects of the legislation referred to in the Regul ation insofar as these
interests are not protected under the Regul ation.?®

3. Ouganization of Anerican States

52. The General Assenbly of the Organization of Arerican States (QAS), in its
resolution entitled "Freedom of trade and investnment in the hem sphere", 2
requested the Inter-Anmerican Juridical Committee to exam ne the "Hel ns-Burton
Act", with a viewto providing an opinion as to its validity under internationa
law. To this end, the Comm ttee focused on such aspects of the Act as the
protection of the property rights of nationals and the extraterritorial effects
of jurisdiction. In its Opinion of 23 August 1996, % the Conmm ttee concl uded
that "significant areas" of said Act "are not in conformty with internationa
law'. 22

V. SUMVARY OF THE DELI| BERATI ONS OF THE AD HOC EXPERT
GROUP MEETI NG

53. Pursuant to General Assenbly resolution 50/96, the Departnment for Economc
and Social Information and Policy Analysis of the Secretariat convened in New
York from30 June to 1 July 1997 an ad hoc expert group neeting on economc
measures as a means of political and econonic coerci on agai nst devel opi ng
countries. The purpose of the neeting was to solicit the views of
internationally renowned experts on key conceptual issues related to the

i nposi tion of coercive econom ¢ neasures, in particular possible nethodol ogi es
for evaluating the inpact of such neasures on the affected countries, with a
view to formul ati ng agreed concl usi ons.

54. The expert group included Margaret P. Doxey (Canada/United Ki ngdon;
Kinmberly Ann Elliott (United States of Anerica); Ricardo Monge CGonzal ez (Costa
Rica); Patrick L. Robinson (Janmica); N colaas J. Schrijver (Netherlands); and
Craig VanGrasstek (United States of Anerica). Representatives of United Nations
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departnments and programes concerned were also invited to attend.

55. The group had before it three working papers prepared for the neeting:
"Economi ¢ neasures as a means of political coercion: a discussion of conceptua
i ssues" by Ms. Doxey; "Methodology and criteria for evaluating the inpact of
econom ¢ sanctions on target States" by Ms. Elliott; and "A legal and historica
per spective on econom ¢ sanctions, extraterritoriality, and the rights of
neutral States" by M. VanGrasstek. As background docunmentation on the matter
recent resol utions of the General Assenbly,? reports of the Secretary-CGeneral %
and of ficial comunications received from Menber States,? as well as speci al
studi es and publications on various aspects of the problem were al so made
avai | abl e at the neeting.

56. The main findings of the neeting are summari zed bel ow.

A.  Conceptual issues

57. The concept of coercive econom c neasures enbraces a variety of issues
related to: (a) identification of essential elements, distinctive features and
l[imtations of a definition of such neasures; (b) specification and
classification of motives and policy objectives of sender States in resorting to
econom c coercion against target States, in particul ar devel oping countries; and
(c) categorization or selection of specific types of rel evant neasures, as well
as analysis of their anticipated and actual effects.

1. Definition

58. As a starting point, it was recalled that coercive econom c neasures may be
defined as negative econom c activities (e.g., econonic sanctions) inposed,
unilaterally or collectively, by the sender State(s) on the target State(s) for
primarily political (i.e., non-economc) purposes. Wile the group agreed with
the core elements of this rather restrictive definition, several specific,
defining features of econonmi c neasures as a neans of political and economc
coercion were raised and explored in the discussion

59. The group recognized that many difficulties in devel oping a precise
definition of coercive econom c measures stemfromthe fact that the concept is
| argely of a behavioural and relational nature, which requires analysis on a
case-by-case basis. Wile a defining feature of coercive econonic neasures is
that they are politically notivated acts, their objectives nay address a w de
range of policy issues, including those in the econonmic, social, humanitarian
and related fields (see sect. 2 below). The central definitional issue is that
of identifying the coercive intent in negative econonic activities that form
part of discrimnatory or punitive interventionist policies. This distinguishes
them from consensual or positive econom ¢ neasures, as well as from
conditionalities. Experience shows that such activities are not confined
exclusively to the rel ationshi p between devel oped and devel opi ng countri es.

G ven a broad range of rel evant nmeasures (see sect. 3 below), the existence of

si zeabl e econom ¢ danage, or the credible threat thereof, is an essential
condition for such acts to qualify as coercive econonm ¢ neasures. Although such
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nmeasures may be inmposed not only by individual States, but also by a group of
States, the determ nation or judgement of alleged wongful or objectionable
policies of target States subject to coercive econonm c neasures i s made by
sender State(s) largely on a unilateral or narrow group basis.

60. In this connection, the expert group stressed the inportance of the
progressive devel opnent and codification of relevant norns of international |aw
(e.g. the law of State responsibility, including counterneasures in response to
i nternational wongful acts or prior injury) as well as specific enforcenent
provi sions or mechanisns incorporated in international reginmes, which provide a
uni versal ly accepted basis for judging the legitimcy of the use of econonic
coercion under certain circunstances (see sect. B bel ow).

61. In the light of the above, it has been suggested that objective
determ nation of an unacceptabl e coercive econonmi c act would require
identification of the follow ng four characteristics:

(a) Unilateral basis. Lack of clear and explicit backing fromthe
i nternational community;

(b) Coercive intent. Seeking a domestic or foreign policy change by the
target State that is to the advantage of the coercer(s) and to the detrinment of
t he coerced;

(c) Econom ¢ damage. Producing a serious instrunmental inpact, or a threat
thereof, in a material and verifiable manner, on the economc interests of the
target State (e.g., by exploiting an asynmetrical relationship between the
econom es of the coercer(s) and the coerced);

(d) Negative, interventionist nature. Providing no offer of reciproca
concessi on, adequate incentives or reward systens to induce policy changes.

2. Policy objectives

62. ldentification and categorization of policy objectives, however conpl ex and
contentious, are essential elenents in the concept of coercive econonic
measures. As part of the political process in the sender State(s), the

formul ation of policy objectives in specific cases of coercive econom c neasures
often involves reconciliation of divergent opinions reflecting various
interests. As a result, multiple objectives may be sought in particular cases
and a variety of audiences may be addressed, including donestic constituencies
of sender States, their allies and the world at large. Moreover, the explicitly
stated policy objectives (e.g., change of objectionable policies) and the rea
notives or true intentions in adopting the negative neasures are usually
interrelated but not always identical. In public utterances, the sender States
rarely acknow edge explicitly their dislike for a particular regine or nore
generally the political and econonic systemof the target State(s), preferring
to claimthey are safeguarding their own legitinmate interests (e.g., nationa
security) or to rely on rationales that have international conmmunity-based
resonance (such as protection of the environnent, pronotion of human rights,
ensuring health and | abour standards, countering terrorismor drug-trafficking).
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VWil e sone of those issues are regulated by international instrunents, and sone
of those clainms may be justified, the inposition of coercive econom c neasures

is largely based on unilateral judgenents by the sender State and may disguise

the intent to advance its own interests (e.g., protectionisn) at the expense of
ot hers.

63. The neeting agreed that the policy goals of sender State(s) may be
classified, in general and analytical terns, under such broad headi ngs or
categories as deterrence, conpliance, punishnent, destabilization, solidarity
and signalling.?® Thus, deterrence operates by preventive action or threat of
action taken (or contenplated) by the sender State in advance of objectionable
acts by the target country. Conpliance requires the target State to change its
foreign and/or donestic policies that are in alleged violation of
internationally agreed norns, standards or instruments. Punishnent is inflicted
essentially by adding to the target's costs of pursuing the policy to which the
sender State(s) object. Destabilization seeks to replace the regime or nore
generally the political and socio-econonic systemof the target State, rather
than its particular policies. It was agreed that coercive econom c nmeasures are
nost |likely to be threatened or enployed in pursuit of one or nore of the above
goal s.

64. In certain circunstances, the goals of denonstrating solidarity or
produci ng sone formof signalling may al so be considered relevant to the concept
of coercive econom c neasures. Although solidarity acts are not primarily
target-related, being taken in order to lend support to the initial sender
State(s) as allies, such acts based on treaty obligations or other close ties
may, in sonme cases, pronpt the adoption of coercive neasures. Wile synbolic
neasures woul d be defined as gestures of disapproval that do not have serious
instrumental or coercive intent, negative neasures usually have synbolic content
in denmonstrating possibility and/or willingness to resort to coercion. Negative
acts may al so seek to send signals, not only to the target State that feels
their direct inpact, but also to domestic audiences that may need to see that
action is being taken, and to third States that nay be deterred fromrisking
simlar treatnent.

65. In the context of coercive neasures as a neans of political and econonic
coercion, it has been suggested that a possible typology of policy objectives
woul d i nclude the foll ow ng:

(a) Exerting pressure for the adoption by the target State of donestic or
foreign policies that are in the political and/or econonmc interests of the
sender State;

(b) Obtaining specific concessions or privileged treatnent for the sender
State (including its nationals and/or business interests);

(c) Weakening the target State's econonic capability (and, therefore,
inmpairing its mlitary potential), thus undermning its ability to pursue
policies of its own choosing;

(d) Seeking the destabilization or ouster of a reginme in the target State
that the sender State views as resistant to its wi shes or opposed to its
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66. In the absence of clearly defined criteria of acceptability, subjectivity

in perception and judgenent regarding the use of coercive econon c neasures have
the potential for arbitrariness and abuse. Therefore, consideration of policy
obj ectives of conpliance-oriented econom ¢ neasures shoul d be based on
internationally recogni zed, accepted or agreed norns, standards and instrunents.
In the area of peace and security, this applies to deterring, limting or ending
conflict, as well as countering international terrorism In the economc,

social and related fields, exanples include protection of human rights,

saf eguar di ng established environnmental, |abour and health-rel ated standards, as
well as conbating illicit drug-trafficking and pronoting denocracy and good
gover nance.

3. Range of neasures

67. The expert group reaffirmed that sender States can potentially resort to a
wi de variety of econom c instrunments of statecraft as a neans of political and
econom ¢ coercion. \Wen econom ¢ neasures are enpl oyed for coercive purposes,

i nstrumental econom c effects are obviously their primary objective, which is
achieved by restricting the target State's access to markets, capital,
technol ogy and conmuni cations. The selection of specific type(s) of trade,
finance or comunication-rel ated nmeasures is intended to produce and maxim ze

t he negative econom c inmpact on the target State, thus exerting a coercive force
in order to conpel a change in allegedly objectionable policies. 1t should be
not ed, however, that sone apparently non-econonm c neasures (e.g., denial of
nenbership in international organizations or ban on the siting/hosting of

i nternational conferences or offices) can al so have adverse econonmic effects on
the target State

68. For anal ytical purposes, a suggested typol ogy of coercive econonic
neasures, which can be used singly or in conbination, would distinguish three
broad categories or groups of such neasures: (a) financial neasures;

(b) comercial and technical measures; and (c) travel and communications
neasures.?” In a further specification, financial measures include:

(a) reduction, suspension or cancellation of devel opnment (and/or mlitary)
assi stance; (b) reduction, suspension or cancellation of credit facilities at
concessionary or nmarket rates; (c) freeze or confiscation of bank assets;

(d) confiscation or expropriation of other assets; (e) freeze on interest or
ot her transfer payments; (f) refusal to refinance or reschedul e debt repaynents;
(g) blocking | oans, grants, subsidies and funding for technical or other
assistance frominternational organizations; (h) ban on insurance and other
financi al services.

69. Coercive neasures of a comrercial and technol ogi cal nature include

(a) inport and/or export quotas; (b) restrictive licensing of inports and/or
exports; (c) limted or total enbargo on inports and/or exports;

(d) discrimnatory tariff policy (including denial of nost favoured nation
status, access to preferential treatnment/tariffs under the generalized system of
preferences (GSP)); (e) restriction or cancellation of fishing rights;

(f) suspension or cancellation of joint projects/ventures; (g) suspension or
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cancel l ation of trade agreenents; (h) limtation or ban on technol ogy
exports/transfers; (i) curtail ment, suspension or cancellation of technica

assi stance and/or training programres; and (j) blacklisting business partners of
the target State

70. In the area of travel, transport and conmuni cati ons, coercive neasures
conprise (a) curtailment or prohibition of travel for business or pleasure;
(b) restriction or cancellation of tel ephone, cable or postal |inks;

(c) restriction or suspension or cancellation of |anding and overflight
privileges, water transit, docking and port privileges, and transshi pnent and
land transit privileges.

71. Wile, in nost cases, the above neasures inpose restrictions on the
econom c rel ations between the sender and the target State(s), their scope of
application may, in sonme instances, be extended to third States (i.e., secondary
boycotts) in order to limt or restrict further the target State's externa
links, thus reinforcing the adverse inpact of the sender State's di sapproval

B. Legal issues

72. Consideration of |legal issues related to the inposition of coercive
econom ¢ neasures involves identification and anal ysis of the evol ving norns of
international |law, as manifested through conventions, international regines,
customary practices and decl arations and resol utions adopted by internationa
organi zati ons and conferences. The essential problemis howto assess the | ega
significance and how to interpret such |legal instrunents and regi nes for

i dentifying and specifying applicable nornms and criteria to be used in the
judgenent of the legitinmacy of coercive econonic neasures, both in general terns
and in specific cases. Wile the generally accepted interpretation of basic
principles and norns of international |aw prohibits, as a general rule, the use
by one State of econom c coercion agai nst another State, the enforcenent
provisions in nost international instruments and regines reflect a normative
consensus on al | owabl e excepti ons under certain circunstances. However, there
remai ns a | ack of consensus in certain other respects and controversy wth
regard to sone new devel opnents in the application of coercive econom ¢ neasures
(e.g., the issue of extraterritoriality of their scope and effects).

1. Basic |legal norms

73. The expert group confirmed that the basic principles of international |aw
to be applied in assessing the legality of coercive econonic nmeasures are those
of non-intervention and non-discrimnation, based on such nornms as the
sovereignty and sovereign equality of States and the obligation to settle

di sputes by peaceful means. Those principles and norns, as set out in the
Charter of the United Nations, elaborated in a nunber of international |ega

i nstruments and backed by decl arations adopted by international conferences,
proscribe the threat or use of force against the territorial integrity or
political independence of any State and the inposition of coercive economnic
neasures as instrunments of intervention in matters that are essentially within
the donestic jurisdiction of any State, w thout prejudice, however, to the
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application of preventive or enforcenent neasures under Chapter VIl of the
Charter.

74. The Declaration on Principles of International Law concerning Friendly

Rel ati ons and Cooperation anpong States in Accordance with the Charter of the
United Nations? is generally considered one of the nost authoritative
interpretations of the Charter of the United Nations, in particular the
principles of peaceful settlenment of disputes, sovereignty and non-intervention
The Decl aration states, inter alia, that no State may use or encourage the use
of economc, political or any other type of neasures to coerce another State in
order to obtain fromit the subordination of the exercise of its sovereign
rights or to secure fromit advantages of any kind, and that every State has an
undeni abl e right to choose its political, econom c, social and cultural system
wi thout interference in any formby another State. Thus, the Declaration
reinforces the principles of sovereignty and non-intervention and provides
clearly a consensus interpretation that coercion by whatever neans, for the
advant age of the coercer(s) and to the detrinment of the coerced, should be
excluded frominternational relations.

75. O her comunity-based concepts nmentioned at the neeting were the

nmai nt enance of international peace and security and the quest for sustainable
devel opnent, as well as good governance and the right to devel opnent. Wile the
basi c principles of sovereignty and non-intervention prohibit the use of
econom ¢ coercion as a general rule, practical realization of the above concepts
may al l ow certain exceptions to ensure conpliance with internationally agreed
norns, standards or obligations. However, in applying such exceptions and/or in
cases of counterneasures, the response to an international wongful act should
be necessary (principle of necessity) and proportional to the seriousness of the
violation (principle of proportionality), and the judgenment shoul d be nade on a
multilateral rather than on a unilateral basis (principle of nultilateralism.

2. A lowabl e exceptions

76. The expert group agreed that it was useful to relate the conceptua
framework to the | egal analysis of specific cases of the inposition of coercive
econom ¢ neasures in order to determine their legitimacy. To that end, it may
be possible to identify, at least for purposes of analysis, specific situations
i n which coercive econom c nmeasures nmay be both perm ssible and appropri ate,
thus constructing a "legitinmacy indicator"” for the use of such nmeasures under
certain circunstances. As possible indicators of legitimcy, the follow ng
situations would be relevant:

(a) Cases where nultilateral econom c sanctions are mandated by the
Security Council as preventive or enforcenent neasures to maintain or restore
i nternational peace and security, under Chapter VIl of the Charter of the United
Nat i ons; 28

(b) Cases where the Security Council has determ ned that an Article 39
situation exists (i.e., a threat to the peace, breach of the peace or act of
aggression) even if, for whatever reason, there is no follow up decision to
enpl oy mandatory econom ¢ sanctions or other neasures provided for in Article 41
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of the Charter;?°

(c) Cases where voluntary econom ¢ sanctions are recommended by the
Security Council, provided the sender States stay within the limts specified in
the Council resolution;?®

(d) Cases where econom c sanctions are recomended by the General Assenbly
in resolutions adopted either by consensus or by large najorities over a period
of time, in response to clear violations of international nornmns; 3!

(e) Cases where econom c sanctions are inposed by regional organizations
agai nst their own menbers that have viol ated universal or regional norns,
provided the latter are consistent with the purposes and principles of the
United Nati ons;

(f) Cases where econom c neasures are adopted on a unilateral basis by one
or nore States in response to a clear violation of universally accepted norns,
standards or obligations, provided the sender State(s) are not seeking
advant ages for thensel ves, but rather pursuing an international comunity
i nterest;*

(g) Cases where proportional counterneasures are adopted by a State in
retaliation for a prior injury, provided the attenpts to negotiate a settlenent
precede such action and the adopted nmeasures are not designed to endanger the
territorial integrity or political independence of the target State.

77. 1t was also recalled that article XXI of GATT provides for security
exceptions to GATT rules, albeit in a broad, self-judging and ambi guous way. 33

It states that nothing in the Agreenment shall be construed, inter alia, to
prevent any contracting party fromtaking any action that it considers necessary
for the protection of its essential security interests. Thus, the provision

| eaves the definition of "essential security interests”, particularly those with
reference to "other energency in international relations” up to the individua
contracting parties. Mdreover, as a "self-executing" provision, the article
requires neither the prior approval of the other contracting parties nor any
explicit notification by the country that invokes it. For those reasons,
noderation and restrictive application of exceptions on the basis of national -
security considerations are essential for reducing the Iikelihood of
arbitrariness and abuse in justifying the inposition of coercive econonic

neasur es.

78. In the context of some other nmultilateral economc instrunents (e.g., the
Mul til ateral Agreement on |nvestnent being devel oped under the auspices of the
Organi sation for Economi c Cooperation and Devel opnent), proposals have been nade
to set certain limts or restrictions to the expansive interpretation and
application of national-security exceptions. These include (a) establishing a
"closed list" of circumstances in which a country might justifiably invoke the
national -security clause; (b) introducing notification requirenments under which
the invoking country nust give prior notification of its intended actions to a
group of parties; (c) granting the right to consultation under which the other
affected parties woul d have an opportunity to raise their concerns with the

i nvoki ng country, and may have further recourse; (d) limting the scope of such
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exceptions so that they can apply to some provisions (e.g. the nationa
treatment cl ause) but not to basic investment protections. |f accepted, those
proposal s woul d have the potential of restricting the invocation of national-
security exception for validating the use of coercive econom ¢ neasures, as well
as of preventing the secondary or extraterritorial application of such nmeasures.

3. The issue of extraterritoriality

79. \While sender States seek whenever possible to coordinate the inposition of
coercive econom c neasures on a nultilateral basis or to secure internationa
support for such actions, they can also act unilaterally. Some of those

unil ateral acts have little or no direct effect on third parties, and hence do
not raise questions of extraterritoriality. Unilateralism nevertheless,
carries an inherent danger of extraterritoriality and can enconpass the
extraterritorial application of coercive econom c neasures. This is the
practice of instituting secondary boycotts which extend the scope of negative
measures to third States in order to limt or prevent the continuation of norma
econom c rel ations between those States and the target State, thus reinforcing
the inpact of the primary boycott, especially when the latter is not vyielding
anticipated results. Such extraterritorial acts have, in several instances,
aroused great resentment both in the target and affected third States and in
sone regional and international organizations.

80. As the npbst recent cases in point, the expert group discussed the legality
of extraterritorial aspects of the Cuban Liberty and Denocratic Solidarity Act
of 1996 (al so known as the Hel ms-Burton Act or Libertad Act) and the Iran and

Li bya Sanctions Act of 1996 (al so known as the D Amato Law), both passed into
law of the United States. It was noted that in both cases the extraterritoria
scope of the enacted neasures is not nerely incidental to the enforcenment of the
primary boycotts, but indeed constitutes a deliberate effort to influence
econom ¢ behaviour in third States. Hence, the stated objective of those
neasures is to inpose penalties on third-country nationals in order to dissuade
them from engaging in trade and investnent activities in Cuba, the Islamc
Republic of Iran and the Libyan Arab Jamahiriya for largely politically
notivated reasons. The expert group agreed that extraterritorial application of
those United States |laws was irreconcilable with basic norns and principl es of
international |law and was inconsistent with the spirit of the WO Agreenent.

81. Apart fromthe extraterritorial dinmensions, other notable features of the
Hel ns-Burton Act mentioned at the neeting are (a) that it clearly states its
coercive intent; (b) that it contains a detailed |ist of interventionist demands
designed to bring about fundanmental changes in Cuba's political and econonic
system as a necessary precondition for lifting the United States enbargo;

(c) that its provisions seek the return of confiscated property to a certain
segment of the United States population; and (d) that it is a unilateral act
whi ch has caused strong criticism disapproval and resentnment from many States
and international organizations. |In that light, the expert group agreed, wth
deep concern, that the Hel ms-Burton Act constitutes a breach of internationa
law, in particular the principles of sovereignty and non-intervention.

C. | npact assessnent
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82. Assessing the inpact of coercive econom c neasures relates to the probl em
of their effectiveness. |In broad ternms, the area of inpact assessment woul d

i ncl ude such dinensions as (a) estimating the costs and benefits for the sender
State(s) and the distribution of those costs and benefits; (b) evaluating the
wel fare inpact on the target State (econonmic effectiveness), as well as on
non-target States (side-effects) and the gl obal econony at |arge; and

(c) identifying the enforced policy changes in the target State that are
directly attributable to the effects of such nmeasures (political effectiveness).
According to its nandate, the expert group focused on exam ning basic

net hodol ogi es and criteria for evaluating the inpact of coercive econonic
neasures on the affected countries, as well as the inplications of such neasures
for trade and developnent. |In this task, the nmain nmethodol ogical difficulties
are how to capture the direct welfare effects of such neasures, on a

conpr ehensi ve and dynam c basis, and how to distinguish those effects fromthe
consequences of other econom c and political variables or conditions, as well as
pol i cy-induced adj ustnments.

1. Criteria for analysis

83. The inpact of coercive econonic nmeasures on the target State principally
depends on the size and type of trade, and financial or communication |inks

af fected by such neasures. Restrictions on international trade or capital flows
typically result in a less efficient allocation of resources and | ower nationa
income in the affected States. 1In addition to their direct welfare inpact,
coercive economi c neasures can al so cause or exacerbate broader econon c and
soci al problenms, such as inflation and unenpl oynent, and underni ne the econony's
growm h potential. The initial inpact of such neasures on the target State
depends on a nunber of factors that provide basic criteria for the inpact

anal ysis. These incl ude:

(a) Sender-target economc |inkages. The extent of trade, financial and
ot her econom ¢ |inks between the sender and target States that exists prior to
the inposition of coercive econonic neasures (e.g., sanctions) is inportant for
the following two reasons: (i) the larger the proportion of the target State's
trade and financial relations that is conducted with the sender State(s), the
greater the senders' potential |everage over the target and, therefore, the
actual cost of sanctions; (ii) even where alternatives are readily available to
the target State, the transaction costs involved in finding new suppliers and
nmarkets are likely to rise with the volune of trade previously conducted with
the sender State, as well as with increasing distance between the target State
and alternative trading partners. In addition, it should be noted that the
i nposition of even minor sanctions carries the inplicit threat of nore drastic
action. Wiether that threat |loons |arge or small al so depends on the size of
sender-target econom c |inkages. |In cases where the sender State's potential
| everage is large, even sanctions with relatively small econom ¢ costs may have
substantial political effects.

(b) Type of neasures. |In terns of their direct welfare inpact on the
target State, various types of coercive econom c neasures operate in different
ways and can produce nore or |ess severe effects. For instance, both export and
i nport sanctions inposed by the sender State lower the total incone generated by
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the target State; however, while an export sanction would work by raising prices
for restricted goods and would lead to a |l ess efficient allocation of resources,
an inport sanction would | ower the price and quantity of goods or services
exported by the target country. |In addition to the incone effects, inport
sanctions al so deprive the target State of foreign exchange, which in turn
inmpede its ability to inport fromthird countries, as well as the sender State
(if no explicit export sanctions have been inposed). Thus, an inport sanction
with the sanme estimated welfare | oss as an equival ent export sanction nmay
neverthel ess have a greater overall inpact on the target State. Simlarly,
financial sanctions that affect aid or credit may also affect a target country's
ability to trade at pre-sanctions levels. Like machinery or parts, finance is
also often an input in the production process and restrictions on its supply
will typically have a greater econom c inpact than sanctions applied to any but
t he nost essential consunption goods. Financial sanctions may al so have
relatively greater inpact than trade sanctions because of a tendency to be self-
enforcing in that they mght affect the ability of the target State to repay
loans to third countries or affect the profitability of operations owned by
foreign investors. An asset freeze is the nost extrene financial sanction,
since it directly reduces the financial resources available to the target

wi thout the possibility of finding offsetting alternatives.

(c) International cooperation with the sender. Leverage over the target
State can be increased by enlarging the size of the coalition inposing coercive
econom ¢ neasures. The nore countries that cooperate in inposing such nmeasures,
the larger the proportion of the target State's external exchanges that can be
covered and the |l arger the potential inpact on its econony. The increased
| everage is often illusory, however, if all the nenbers of the coalition do not
share the | ead sender's objectives with the sane intensity. Cooperation can
come about because of a confluence of interests or because the | ead sender
of fers either positive inducenents or negative incentives to other countries.
In the latter two cases, the costs to the coalition |eader clearly rise but the
i mpact on the target country will rise only to the extent that defections from
the coalition can be observed and penali zed.

(d) Ofsetting assistance to the target. Even relatively large costs
incurred by the target State as a result of coercive econom c neasures may be
offset in whole or in part if thereis a third party willing and able to step in
with countervailing assistance.® |In that context, such assistance refers to
extraordinary efforts to countervail the inpact of econom c coercion on the
target and not the ordinary reshuffling of markets and suppliers that occurs
when the i nmposed economic nmeasures are not nultilateral and are |ess than
conprehensive. Wth the end of the cold war, however, offsetting assistance may
be offered |l ess frequently in future episodes and in smaller quantities than
bef or e.

(e) Ceography. The role of geography depends on whether it facilitates or
hi nders the enforcenment of coercive econonm ¢ neasures, thus intensifying or
easi ng the inpact of such neasures as trade or conmuni cati on sanctions on the
target State

(f) Conpani on nmeasures. Non-econom ¢ policy neasures, such as mlitary or
quasi-mlitary action, or covert activities, can also be used, in extrenme cases,
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to intensify the inpact of coercive econom c neasures and to buttress their
enforcenent (e.g., naval bl ockade).

(g) Economc health of the target. The economic situation in the target
State prior to the inposition of coercive econonm c neasures is another inportant
factor in the inpact assessnment. An otherw se equival ent neasure will have
quite different effects in a stable, relatively diversified econony than it does
in aless diversified econony and, especially, one that is suffering from
econom ¢ weaknesses such as inflation and unenploynent. In the latter
situation, the direct inpact of the inposed neasure may not be that large but it
may have a "tipping effect", sending the country into an inflationary spiral or
other financial crisis.

84. The group agreed that the above factors or criteria would be particularly
useful in anal yses of the potential effect of coercive econom c neasures either
before or soon after they are inposed. They can be used to construct "bottom
up" estinmates of the costs to each country subject to such neasures. It is also
possi ble to use "top-down" nethods and econonetric techniques to estimte broad
ef fects of coercive econom c neasures across a nunber of target and sender
countries (see sect. 2 bel ow).

2. Basic nethodol ogi es

85. A basic analytical nodel representing a country's export or inport market
of the sanctioned item (a good, service or financial flow) provides a genera
framework or a "bottomup" nethod to estimate the welfare costs of sanctions to
both the sender and the target States.** 1In this sinple framework, the welfare
loss (i.e., the loss of consunmer and producer surplus) depends on the size of
the initial deprivation caused by the sanctions and the elasticity of supply of
and the demand for the sanctioned itemin the affected country. Hence,
assessing the inpact on the target State in a particular sanctions episode
requires, in the first instance, an estimate of the initial, gross value of the
deprivation of markets or supplies resulting fromthe neasures inposed by the
sender State. This value can usually be observed if data on the pre-sanctions
| evel of exports, imports, investment or other financial flows between the

sender and the target are available. In order to deternmine the net inpact, this
gross val ue should be then nultiplied by an estinmated coefficient called the
"sanctions nultiplier". The value of this nmultiplier in a particular case,

whi ch is based on the conbined elasticities of supply and denmand, depends on the
alternatives available to the target country. The values of supply and dermand
elasticities are determined, in turn, by such factors as the type of the good or
service involved and the size of the sender and the target relative to one

anot her and to the gl obal narket.

86. Experience gained in applying this nmethodol ogy shows that demand is
typically nore inelastic for essential comuodities such as food or energy than
for luxuries, which can nore easily be forgone. Inported inputs to the
production process may be nore difficult to replace or do w thout than many
consunption goods and will have a larger inpact if their absence affects
production of the final product. The elasticity of supply depends basically on
the possibilities to increase production of the affected item Supply of food,
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for example, is inelastic because changes in production depend on the season and
on the supply of land, which is usually limted, making it difficult to increase
supply in the short to mediumrun even if prices rise sharply. The availability
of alternative suppliers or markets is, therefore, a key factor. The nore

si npl e and honpgeneous a product is (e.g. grain), the nore likely it is that an
alternative supplier or market can be found; the nore conplex and uni que the
product (e.g., a high-technology iten), the smaller the pool of potential
suppliers or buyers. In general, the greatest potential inpact of sanctions is
when the sender State accounts for a |arge share of the global market for the
good or service w thheld.

87. Inillustration of a "top-down" nethod for estinating the inpact of
coercive econonic neasures, the expert group referred itself to a recent study
that attenpts to enpirically neasure the inpact of sanctions on bilateral trade
flows, particularly on exports by the United States which is the nost frequent
sender of unilateral sanctions.® But the nethod used, a common one in econonics
known as the "gravity nodel ", also captures the inpact on the trade of the
target country. Applying a conmon statistical technique, "ordinary |east
squares" regression analysis, to the "gravity nodel" allows the researcher to
isolate the effect of sanctions on bilateral trade fl ows between a | arge nunber
of countries while holding other factors constant, such as size and di stance.

Al t hough the focus is on trade in goods, the nodel would also capture effects of
financial sanctions to the extent that they reduce trade by denying investnent,
forei gn exchange or credit to the target country, or by raising its cost of
credit.

88. In order to test for the inpact of sanctions on bilateral trade, the study
devel oped a set of nine "dummy" variables indicating the presence of current or
previous sanctions between each pair of countries included in the data set of 88
States. Gven a wide variety of types of sanctions, all cases were divided into
three categories: (a) limted, that is, mnor financial, export, cultural or
travel sanctions; (b) noderate, that is, broader trade or financial sanctions;
and (c) extensive, that is, conprehensive trade and financial sanctions. A
series of | agged variables indicating that sanctions had been |lifted during the
previous five years was also created to test for lingering effects of those
sancti ons.

89. The study found relatively large reductions in bilateral trade, even when
relatively mnor sanctions are inposed, but little evidence that the effects of
sanctions on aggregate trade linger long after they are lifted. As expected,
extensi ve sanctions, while in place, have a large inpact on bilateral trade
flows, consistently reducing them by about 90 per cent. There is nore variance
in the estimated i npact of noderate and limted sanctions and the results are
not as statistically robust, but they suggest an average reduction in bilatera
trade of roughly a quarter to a third.® However, because the nbdel anal yses
bilateral trade flows, an overall figure for the net effect of sanctions on the
target State cannot be determ ned using this nmethod. Nevertheless, estimation
of the "residuals" fromthe regression, which indicate the degree to which
actual trade is higher or lower than levels predicted by the nodel, would give
sonme idea of the net inpact of sanctions on target country trade. For exanple,
positive residuals for bilateral trade between the target and third countries
not inposing sanctions would indicate that the target had nmanaged to reorient
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its trade to reduce the inpact of sanctions at |east to sone degree.

90. The expert group agreed that both nmethods referred to above provide a
useful analytical framework for inpact assessnent and, in particular, can serve
as hel pful tools for estimating the welfare effects of coercive econonic
neasures on the affected States. At the sane time, it was noted that the
application of those nethods inpose certain limtations to the scope and quality
of analysis, which may benefit fromtheir further devel opnment and i nprovenent.
These include the foll owi ng points:

(a) As a partial-equilibriumnodel, the proposed "bottom up" nethod or
framework isolates the sanctioned item (a good, service or financial flow) from
ot her elenments of the target econony, which may al so be affected by coercive
econom ¢ neasures. Conputabl e general -equilibrium nodels may, therefore, serve
as a nore conprehensive alternative for inpact assessnent.

(b) The proposed nodel provides a conparative static approach to
estimating the welfare inpact of sanctions, but does not capture the dynamc
effects (i.e., the inpact on the long-run potential or growmh rates of the
econony). In another option, the trade and endogenous grow h theory may be
applied to address the |inkage between restrictions on trade or capital flows
and potential economc growth through the transfer of technol ogy.

(c) Basing the "bottomup" nodel on just two paraneters - the elasticity
of supply and the elasticity of demand - nmakes it relatively sinple to apply in
a particular case of coercive econonmic neasures, but limts the scope of
analysis to the inpact on the econony as a whole (i.e. at the aggregate |evel of
out put, consunption, income or investnment), w thout the possibility of a
structural breakdown of effects (i.e. the inpact on various sectors of the
econony or popul ation groups). Mreover, the role of different factors that
determne the elasticity of supply (such as resource endowrents in capital
materi als, |abour and technol ogy) and the elasticity of demand (e.g. consunption
patterns, range of substitutions and industrial structures) should be further
explored and factored in the nodel. Similarly, applications of the "gravity
nodel " in particular cases should include other variabl es besides size and
di stance that may influence trade flows (e.g., relative prices of the affected
country, its industrial structures, consunption behaviour, incone
distribution, etc.).

(d) While national or bilateral trade nodels provide a franework for
anal ysing the effects of coercive econom ¢ neasures on individual countries
(either target or sender States), an appropriate global econonetric nodel would
be required to estimate, in a conprehensive and sinmultaneous nanner, the inpact
on the global econony and all its integral parts, including the target, sender
and third-party States. |In order to be operational, however, such a gl oba
nodel shoul d conprise |arge-scale national nodels that shoul d be designed to
cover domestic econony, external sector and supply-side response to externa
shocks such as coercive econonic measures.

(e) Beyond the task of inpact assessnent, quantitative anal yses can be
used to design a particular type or set of coercive econonm ¢ neasures, when
perm ssi bl e and appropriate, that would allow the sender(s) to achieve
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legitimate policy objectives in an optimal way (i.e., through the npst
efficient, effective and | east harnful neans). How the "ganme theory" or
"control theory" can be applied for this purpose (especially to target the
ruling elite but not civil society) should be further expl ored.

3. Inplications for trade and devel opnent

91. In general, the inpact of coercive econom ¢ neasures on trade and

devel opnent shoul d be viewed and assessed in the context of current trends
towar ds gl obalization and interdependence in the world economy. 1In view of the
growi ng econom c i nterdependence anong countries, the inposition of negative
econom ¢ neasures entails adverse consequences or costs for both the sender and
the target States, as well as various "spill-over" effects on third-party
countries that are geographically and economically contiguous to the target
State, thus distorting normal patterns of economic relations on an internationa
scale. At the sane tine, the gl obalization of markets provi des broader
opportunities for redeploynment of external trade, finance and | abour, thus

i ncreasing the capacity of a target country (with due regard to the factors
outlined in sect. 1 above) for adjustnent to external shocks such as coercive
econom ¢ neasures. Neverthel ess, damagi ng econonmi ¢ and social effects of such
neasures conflict with internationally accepted goals to pronote econonic

devel opnent, social progress and better standards of |iving.

92. In extrene cases, where coercive econon c neasures are nost likely to have
i mportant long-termeffects, such neasures are usually nultilateral,

conpr ehensi ve in scope, extensive in duration and al so frequently coincide with
civil or other mlitary conflict that also thwarts econom c devel opnent. The
latter makes it very difficult to determine and disentangle the relative effects
of coercive measures and those of other events or conditions. Moreover, the
internal distribution of costs to target and third States usually creates
serious social problenms and rai ses humanitari an concerns on behal f of the
weakest and nost vul nerabl e groups such as children and the el derly.
Furthernore, adjustments made to cope with coercive econom ¢ neasures

(e.g., investnment in inport-substitution activities) can also conplicate
econom c recovery, liberalization and reintegration into the gl obal econony
after such neasures have been lifted, since firns in inport-conpeting sectors
are not likely to be conpetitive in the global nmarkets without government

subsi dies that could becone very costly to maintain.

93. In nost cases where estinates are available, the costs of unilatera
coercive neasures are relatively small (about 1 per cent of GDP). For an

i ntegrated econony, the long-termeffects of such nmeasures may be reduced to the
i ncreased transaction costs, especially transportation costs, of reallocating
mar ket shares anong avail abl e suppliers and narkets. However, in cases where
the target is a small devel oping country and the sender is a |large, proximte
State that is also a mgjor trading partner and source of financial aid,

i nvestment and credit, these transaction costs and other effects of coercive
econom ¢ neasures are likely to be fairly large. Thus, devel oping countries are
particularly vul nerabl e to such neasures because they have few resources to fal
back on and are often highly dependent on foreign trade (e.g., a single
comodity for export earnings) and investnment. Experience suggests, however,
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that econom c and social pain inflicted on people in the target State does not
al ways transl ate quickly and successfully into policy change by its Governnent,
dependi ng on the particul ar circunstances of individual cases. This requires
further case studies and enpirical analyses, including both quantitative and
qualitative assessnents.

D. Institutional issues and follow up

94. The expert group expressed deep concern about the potential adverse effects
of coercive economnmic neasures on the structure of international relations, in
particular in the area of trade and devel opment. The inportance of

i nternational cooperation, including nultilateral and bil ateral negotiations on
contentious issues, and of positive econom c neasures that involve adequate

i ncentives and reward systens to induce policy changes, when warranted, was
reaffirmed and stressed at the neeting as a nore rational and viable alternative
to unilateral coercive econom c neasures in nost cases. The expert group agreed
that the problens raised by the inposition of coercive econom c neasures,

i ncluding their economc, social, political and | egal aspects, deserve increased
attention by the international community and nultilateral bodies. The group
consi dered that within the United Nations, intergovernnmental deliberations (or
normative activities) should be supported by anal ytical and nonitoring
capacities of the Secretariat. It recomended that anal ytical and conceptua
work be carried out both at the specialized level (e.g., through continued
efforts for devel opi ng nethodol ogi es and criteria for inpact assessment) and on
an interdisciplinary scale (i.e., interrelationship between the political,

| egal, econom ¢ and social dinensions of the problem. It further noted that
the nmonitoring function would require effective cooperation and coordi nati on of
activities within the United Nations systemand beyond (e.g. with the Trade
Pol i cy Revi ew Mechani sm of WIQ), based on clearly defined nmandates.
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13 The Act includes three titles that may directly affect nationals of third
States. Title | consolidates the requirenents to conply with the United States
econom ¢ and financial enbargo concerning Cuba, including prohibition of
entering a United States port by third-party vessels that have visited Cuba.
Title I'll permts United States claimants to property confiscated by Cuba to
bring suit in United States courts against third-party persons or conpanies that
have profited fromthe use or purchase of the expropriated property. Title IV
bars entry into the United States of any business executive (or fam |y nenber)
whose conpany invests in or profits fromthe use of property in Cuba that was
confiscated fromits United States owners (see International Legal Mterials,
vol . XXXV, No. 2 (1996), pp. 357-378).

4 The Act provides, inter alia, for penalties on firms or persons investing
in the petroleumor natural gas industries of either the Islamc Republic of
Iran or the Libyan Arab Jamahiriya at a level of $40 million or nore annually,
or that aid the Libyan Arab Jamahiriya in the devel opnment of its mlitary
capabilities. These penalties apply both to United States and to third-party
firms and persons (see International Legal Mterials, vol. XXXV, No. 5 (1996),
pp. 1273-1279).

15 Ot her exanples of relevant actions taken by various international foruns
include the Ro Goup statement issued on 8 March 1996 concerni ng the Cuban
Li berty and Denocratic Solidarity Act (A/51/94, annex); the statenent dated
19 March 1996 issued by the Movenent of Non-Aligned Countries concerning the
Hel ns-Burton Act (A/51/85, annex); the communi qué issued by the Mnisters for
Foreign Affairs and heads of del egation of the Myvenment of Non-Aligned Countries
on the occasion of the Meeting of the Mnisterial Conmittee on Methodol ogy, at
Cartagena de Indias, Colonbia, on 15 and 16 May 1996 (A/51/154, annex); the
Decl aration of the Tenth Summit of Heads of State and Governnent of the R o
G oup, held at Cochabanmba, Bolivia, on 3 and 4 Septenber 1996 (A/51/375, annex);
the Declaration of the Movenent of Non-Aligned Countries, issued on
24 Septenber 1996 on the occasion of the celebration of the thirty-fifth
anni versary of the founding of the Movenent (A/51/462, annex); the conmmuni qué of
the Meeting of Mnisters for Foreign Affairs and heads of del egation of the
Movenent of Non-Aligned Countries, held in New York on 25 Septenber 1996, to the
General Assenbly at its fifty-first session (A/51/473, annex); decision 377,
adopted at the twelfth regular neeting of the Latin American Council of the
Latin Anerican Econom ¢ System held at Mntevi deo, Uruguay, on
23-25 Cctober 1996 (A/51/669, annex); the Declaration of Vifia del Mar adopted by
the Sixth | beroanerican Summit of Heads of State and Governnment, held at



A 52/ 459
Engl i sh
Page 32

Santiago and Viia del Mar, Chile, on 10-11 Novenber 1996; the final document of
the Twelfth Mnisterial Conference of the Myvenent of Non-Aligned Countries,
hel d at New Del hi on 7-8 April 1997 (A/51/912, annex).

16 "Fjipancial Tinmes", 12-13 April 1997

7 See International Legal Materials, vol. XXXVI, No. 1 (1997), pp. 125-131

8 The annex lists the following United States |legislation: the Cuban
Denocracy Act 1992; the Cuban Liberty and Denocratic Solidarity Act of 1996; the
Iran and Li bya Sanctions Act of 1996; and the Cuban Assets Control Regul ations.

9 See International lLegal Materials, vol. XXXVI, No. 1 (1997), p. 132.

20 AG DOC. 3375/ 96.
2L CcA/sSCI1/doc. 67/ 96/ Rev. 5.

22 For the text of the Qpinion of the Inter-Anerican Juridical Committee in
Response to the OAS Resol ution on Freedom of Trade and Investment in the
Hem sphere, approved unani nously on 23 August 1996, see International Lega
Materials, vol. XXXV, No. 5 (1996), pp. 1322, 1329-1334.

28 General Assenbly resolutions 50/96 on econonm ¢ neasures as a neans of
political and econom c coercion agai nst devel opi ng countries, 50/10 and 51/17 on
t he necessity of ending the econonmic, comercial and financial enbargo inposed
by the United States of America agai nst Cuba, 51/22 on the elimnation of
coercive econom ¢ nmeasures as a neans of political and econonm c conpul si on, and
51/103 on human rights and unil ateral coercive neasures.

24 Reports of the Secretary-CGeneral on economi c neasures as neans of
political and econom c coercion agai nst devel oping countries (A/50/439), on the
necessity of ending the econom c, commercial and financial enbargo inposed by
the United States of Anerica against Cuba (A/51/355 and Add. 1), and on human
rights and unil ateral coercive neasures (E/ CN. 4/1996/45 and Add.1).

2 Letters dated 19 Cctober 1996 and 29 May 1997 fromthe Permanent
Representative of Cuba to the United Nations addressed to the Secretary-Cenera
(A/51/531 and A/ 52/162, respectively).

26 For a nore detailed discussion of contexts and frameworks for sanctions
and the intentions of senders, see Margaret P. Doxey, lInternational Sanctions in

Cont enporary Perspective, second edition, (London, Macmillan/ New York
St. Martin's Press, 1996), chap. 3.

2T For a more conprehensive typol ogy of non-viol ent sanctions, see Doxey,
op. cit., table 1.1, pp. 14-15.

28 To date, there have been 11 such cases; nmandatory sancti ons were i nposed
on Sout hern Rhodesia (1966), South Africa (1977), lraqgq (1990), Yugoslavia (1991)
and Serbia and Montenegro (1992), Somalia (1992), the Libyan Arab Jamahiriya
(1992), Liberia (1992), Haiti (1993), Angola (UNITA) (1993), Rwanda (1994) and
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the Sudan (1996). Since 1990, three cases - Iraq, the Federal Republic of
Yugosl avia (Serbia and Montenegro) and Haiti - involved conprehensive econonic
sanctions, and sanctions against lraq are still in force. The Libyan Arab
Jamahiriya is subject to a limted set of econonic sanctions, while arns
enbargoes are in force for Sonmalia, Liberia, Angola (UNITA) and Rnmanda. The
Sudan is subject to limted diplonmatic sanctions.

2% Exanpl es include Security Council resolutions 457 (1979) and 461 (1979)
concerning the seizure of the United States enbassy and diplomats in Tehran, and
502 (1982) regarding the Fal klands Islands (Islas Malvinas).

% For instance, specific, voluntary econom c sanctions were recomended by
the Security Council in response to the South African occupation of Nam bia
(Council resolution 566 (1985)) and the intensification of apartheid in South
Africa (Council resolution 569 (1985)).

31 A notabl e exanpl e woul d be the nunerous resol utions of the Genera
Assenbly calling for econom c sanctions to be inposed on South Africa's
apartheid regine.

32 In such cases, recourse in the first instance should be to the rel evant
i nternational body (e.g., the Security Council) to identify the offending
behavi our and to seek an appropriate mandate for redress.

3 |t should be noted that the creation of WO does not elinminate GATT
article XXI. The article is anong the provisions of the old GATT - now known as
"GATT 1947" - which is wholly incorporated into the WIO | egal regine.

34 Sone estimates suggest that during the cold war period the subsidies
provi ded by the Soviet Union to Cuba exceeded the latter's costs resulting from
United States sanctions (see Gary Cyde Huf bauer, Jeffrey J. Schott and
Kinberly Ann Elliott, Econom c Sanctions Reconsidered: History and Current
Policy, second edition, revised (Washington, D.C., Institute for Internationa
Economi cs, 1990), pp. 200-202).

% For a detailed presentation of this nmethodol ogy, see Huf bauer, Schott and
Elliott, op. cit., appendix A pp. 120-122.

% Gry dyde Huf bauer and others, "US economic sanctions: their inmpact on
trade, jobs and wages" (Washington, D.C., Institute for International Econonics,
April 1997).

87 Applying the nodel to United States exports, the study concl uded that

United States sanctions in place in 1995 reduced exports to 26 target countries
by $15 billion to $19 billion (see Huf bauer and others, op. cit., p. 2).



