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I nt r oducti on

1. The report by M. Joinet in his capacity as Special Rapporteur

(E/ CN. 4/ Sub. 2/ 1997/ 20) nmakes significant inprovenents on the 1996 report.

The main inprovenent concerns the fact that the idea of “reference period” has
been abandoned, thereby recognizing that inpunity is a phenomenon that can
occur at any time and in any place. There are, however, still some
shortcom ngs and oni ssions that need to be pointed out.

I. THE PRI NCI PLES SET FORTH

2. Principle 1. The words “and every person” should be inserted after the
words “Every people”. The right to the truth nust relate to the circunstances

of all human rights violations, and not only a consistent pattern of gross
viol ations or the perpetration of aberrant crinmes. The relevant part of the
text should thus read: “... which led to the violation of human rights”,
deleting the reference to a “consistent pattern of gross violations” and to
“aberrant crinmes”.
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3. Principle 2. There is not only the duty to renenber but also the right
to remenber - which, besides the rejection of revisionist interpretations of
objectively verified historical facts, includes the right to investigate and
to publicize facts which have been concealed or distorted by the officia
version of history. The text should add: “The right to renmenber, which
consists in the right to investigate and publicize facts which have been
conceal ed or distorted, shall also be guaranteed.”

4, Principle 3. Add the sentence: “The right to know the truth is

i nprescriptible.”

5. Principle 4. The following text is proposed (so as not to suggest that
taki ng appropriate action is a nmonopoly of the State and contingent upon the
failure of the justice systemto performits functions): “Priority neasures
to give effect to the right to know the truth shall include establishing

extrajudicial comm ssions of inquiry and ensuring the preservation of, and
access to, the archives concerned. These are not only obligations of the
State but a right of civil society.”

6. Principles 5 to 12. Wile these principles attach great inportance to
extrajudicial comm ssions of inquiry, they do not mention four main aspects
that would help a conmission of inquiry to function effectively: (a) the
obligation of the State to nake all existing docunentation available to the
comm ssion; (b) the power to search any place the commi ssion deens
appropriate; (c) the power to seize docunents; and (d) the power to conpel the
appearance of wi tnesses by neans of the forces of |aw and order and their

| egal obligation to testify. These four points should be incorporated into
the principles relating to the comri ssions of inquiry. Thus, principle 9 (a),
whi ch states that the appearance of witnesses is voluntary, should be del eted.
If such appearance is voluntary, it is npst unlikely that a person suspected
of having conmtted violations would attend a commi ssion of inquiry. There is
also no mention in principles 5 to 12 of the possibility of setting up an

i nternational commi ssion of inquiry, as in the case of El Sal vador. A
sentence to that end should be included. Principle 11 would allow the

conmmi ssions to make recomrendations, but this goes beyond the terns of
reference of a conmi ssion of inquiry and is nore a matter for the popul ar
organi zations, political parties and organs of the State. Principle 11 should
be del et ed.

7. Principle 13. Third countries in possession of archives should not be
“invited” to restore them but nust have the obligation to do so. Instead of
“Third countries ... are invited to cooperate”, the sentence should read:
“Third countries ... shall cooperate”. The |last sentence, after the words

“m sappropriation of archives”, should read: or their destruction with a
view to preserving the inmpunity of the violators, or msappropriation of
archives with a view to negotiating paynent for thenf.

8. Principle 14. The first sentence should read: “Measures shall be taken
to place each archive centre under the responsibility of a specifically
desi gnat ed person or comm ssion” (adding the words “or conm ssion”).
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9. Principle 15. The cooperation of third countries in possession of
archives nust be obligatory. The text should therefore read: *“including

those held in third countries, which shall cooperate to this end”

10. Principle 16. The first sentence should be expanded to read: “Access
to archives shall be facilitated, in the interests of the victims, their
rel atives and | egal representatives, and of historical research ...~

11. Principle 20. The |ast sentence should be replaced with the follow ng:
“Any person or institution having reliable know edge of the facts shall be
able to institute crimnal proceedings by filing a conplaint.” The

requi renent that a non-governnmental organization filing a conplaint nmust show
proof of |ong-standing activities for the protection of the victins concerned
has no | egal basis whatsoever. 1In the exercise of the public right of action
what matters is not the “curriculumvitae” of the conplainant, but the
seriousness, accuracy and credibility of the conplaint.

12. Principles 21 to 25. The conditions for the intervention of a foreign
court are fornmulated in very vague terns, yet there are clearly established
principles both in international law and in donmestic law. (a) in
international law, the principle of universal jurisdiction is established in
international treaties; and (b) in donmestic |aw, a derogation fromthe
principle of the territorial application of the crimnal |aw may be nade when,
al t hough the violation has occurred outside a State's territory, the
perpetrator or the victimis a national of that State. In particular
principle 25 (“States may take ... measures in their internal legislation to
establish extraterritorial jurisdiction”) may | ead one to think that the
principle allows the court of one country to try an alien for offences all eged
to have been committed outside the territory of that country, without a treaty
establishing universal jurisdiction and without the victimor the perpetrator
being a national of the State of the court claimng jurisdiction

Furthernore, principle 25 may give the inpression that it authorizes a State
to abduct a person on foreign soil in order to try himin its ow courts (case
of the Mexican Al varez Machain, brought before the Inter-American Comr ssion
on Human Rights: Anmerican Association of Jurists v. United States). The
jurisdiction and rules of procedure of an international crimnal court will be
specified by the international instrunent establishing the court. It is

obvi ous that the court will respect the Universal Declaration of Human Ri ghts
and the International Covenant on Civil and Political Rights. Accordingly:

(a) The | ast sentence of principle 21 should be del eted,;
(b) Principle 22 should be deleted as it is superfluous;

(c) Principle 23 should be anended to read: establishing a rule
of extraterritorial jurisdiction under the international law in force”

(d) Principle 25 should be del et ed.

13. Principle 34. Odinary offences conmitted by mlitary personnel - and
not only serious human rights violations - must cone under the jurisdiction of
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the ordinary courts. It is therefore suggested that the |ast clause of
principle 34, beginning with the words “excludi ng human rights

violations ...”, should be del eted.

14. Principle 35. The principle of the irrenovability of judges is a
fundament al achi evenent of the constitutional State. However, it is not
absol ute: judges may be renoved fromoffice on the grounds specified and

foll owing the procedures established in the Constitution and the law. An
i nternational declaration of principles cannot propose renedying one form of
arbitrariness - according to a non-existent principle of parallelism- wth
anot her formof arbitrariness. Principle 35 should therefore be del eted.

15. Principle 36. The obligation to make reparation nmust be a joint and
several obligation of the State and of the direct perpetrator or perpetrators,
acconplices and accessories to the violations. It is therefore suggested that
the text of this principle should be amended to read: “Any violation of a
human right shall entitle the victimand/or his beneficiaries to claim
reparation jointly and severally fromthe State and fromthe perpetrators,
acconplices and accessories to such violations”.

16. Principle 37. The words “or their beneficiaries” should be inserted
after the words “all victins”.

17. Principle 43. The text should be amended to read: “Whether or not the
perpetrators of disappearances have been identified, prosecuted and tried,
there exists the inprescriptible obligation to elucidate the fate of the
victinms and to informthe famlies. Should the victimhave died, the body
shall be returned to the famly as soon as it has been identified”

18. Principle 50. The |ast sentence should be deleted for the reasons given
with reference to principle 35.

1.  PRINCI PLES TO BE ADDED
19. The foll owi ng principles should be added:

(a) The judiciary nust be independent and inpartial. There must be no
special courts or ad hoc tribunals. The independence of the judiciary from
the adm ni strative power nust be stipulated and guaranteed in the Constitution
and respected in practice. The conformty of judgenents with the law inplies
their conformty with the fundamental norns of international human rights |aw.
The i ndependence and inpartiality of the justice system nmust al so be
guaranteed by the publicity of proceedings and judgenments. Judges and | awers
must be free fromany pressure, threats or persecution

(b) The prosecution service nust be i ndependent fromthe
adm ni strative power

(c) Efforts must be nmade to pronote the universalization and
refinement of international norms, instruments and nmechani snms. This neans
t hat :
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(i) Al States nust sign and ratify the covenants, protocols and
conventions and nust recogni ze the conpetence of the
conmittees to receive conplaints, where this is provided for
by the covenants;

(ii) Optional protocols to the Convention on the Rights of the
Child, the Convention on the Elimnation of Al Forms of
Di scrim nati on agai nst Wonen and the International Covenant
on Economi c, Social and Cultural Rights nmust be el aborated
and adopted to establish conplaints procedures;

(iii) The existing procedures within the United Nations system and
in the regional systens nust be inproved with a view to
ensuring effective protection of human rights;

(d) Freedom of the press nust be guaranteed. Freedom of the press
entails denocratic and transparent managenent of the nedia and the obligation
to report objectively and inpartially. The dissem nation of false information
constitutes a violation of the right to receive information, as enshrined in
article 19 of the Universal Declaration of Human Ri ghts;

(e) Lastly, the following are prerequisites for dealing with inpunity:

(i) The denocratization of society in political, economc
soci al and cultural terns;

(ii) Popul ar participation, by which is nmeant the active and
consci ous invol vement of individuals and groups in taking
decisions on all matters affecting themdirectly or
indirectly, in defining goals and neans of achieving them
and in inplenmenting the decisions taken and eval uating the
results; and

(iii) Observance of the right of peoples to self-determ nation

20. In addition, principles relating to extraterritorial or transboundary
vi ol ations of human rights should be included. The report ignores the
qguestion of inmpunity for transboundary or extraterritorial violations of human
rights comritted by a State or its agents in the territory of another State

t hrough armed aggression, infiltration of agents to conmit nurder or acts of
terrorism pronotion of coups d' état, etc. It also fails to nmention the
qguestion of inpunity for human rights violations committed during colonial or
neocol oni al wars agai nst various peoples. Nor does the report deal with the
qguestion of inpunity for human rights violations comritted in the course of
operations authorized by the United Nations Security Council (internationa
human rights violations, for exanple, in Somalia or during the Gulf War).
Consequently, the report does not address the issue of reparation (noral and
material) for the victins of transboundary and international violations of
human ri ghts.
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21. The follow ng principles should therefore be added to those contained in
the report:

(a) The principles laid down in this set of principles and the
principles relating to the international responsibility of States apply to
cases of extraterritorial or transboundary violations of human rights;

(b) The principles laid down also apply to violations of human rights
which are commtted in the course of operations carried out or authorized by
the United Nations. Such violations create responsibility on the part of the
United Nations and of the persons who conmitted them and/or of those who
aut horized the violations or who failed to prevent them when they could have
done so. The United Nations has the obligation to conpensate the victins
and/ or their beneficiaries and nust ensure that those responsible are brought
to justice in the country of their nationality or pursuant to the principle of
uni versal jurisdiction



