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I
GENERAL COMMENTS*
adopted by the Human Ri ghts Conmittee**

| nt roducti on***

The introduction to docunment CCPR/ C/21/Rev.1l (General comments adopted
by the Human Rights Committee under art. 40, para. 4, of the Internationa
Covenant on Civil and Political Rights; date: 19 May 1989) explains the
pur pose of the general comments as foll ows:

"The Conmittee wishes to reiterate its desire to assist States
parties in fulfilling their reporting obligations. These genera
coments draw attention to sone aspects of this matter but do not
purport to be limtative or to attribute any priority between different
aspects of the inplenentation of the Covenant. These coments will,
fromtime to tinme, be followed by others as constraints of time and
further experience nmay nmake possi bl e.

"The Conmittee so far has examined 77 initial reports, 34 second
periodic reports and, in sone cases, additional information and
suppl enentary reports. This experience, therefore, now covers a
significant nunber of the States which have ratified the Covenant,

* For the nature and purpose of the general comments, see Oficia
Records of the General Assenbly, Thirty-sixth Session, Supplenent No. 40
(A 36/40), annex VI, introduction. For a description of the history of the
met hod of work, the el aboration of general coments and their use, ibid.
Thirty-ninth Session, Supplenent No. 40 (A/39/40 and Corr.1 and 2),
paras. 541-557. For the text of the general coments already adopted by the
Committee, ibid., Thirty-sixth Session, Supplenent No. 40 (A/ 36/40),
annex VIIl; ibid., Thirty-seventh Session, Supplenent No. 40 (A/37/40),
annex VI, ibid., Thirty-eighth Session, Supplenent No. 40 (A/38/40), annex VI;
ibid., Thirty-ninth Session, Supplenent No. 40 (A/39/40 and Corr.1 and 2),
annex V; ibid., Fortieth Session, Supplenent No. 40 (A/40/40), annex VI;
ibid., Forty-first Session, Supplenent No. 40 (A/41/40), annex VI; ibid.
Forty-third Session, Supplenent No. 40 (A/43/40), annex VI; ibid.
Forty-fourth Session, Supplenent No. 40 (A/44/40), annex VI; ibid.
Forty-fifth Session, Supplenent No. 40 (A/45/40), annex VI; ibid.
Forty-seventh Session, Supplenent No. 40 (A/47/40), annex VI; ibid.
Forty-ninth Session, Supplenent No. 40 (A/49/40), annex V; and i bid.
Fiftieth Session, Supplenent No. 40 (A/45/40), annex V. Also issued in
docunents CCPR/ C/ 21/ Rev.1 and Rev. 1/ Add. 1-7.

**  For docunent references see annex |

***  See Report of the Human Rights Conmttee, Oficial Records of the
CGeneral Assenbly, Thirty-sixth Session, Supplenent No. 40 (A/ 36/40),
annex VII.
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at present 87. They represent different regions of the world with
different political, social and | egal systenms and their reports
illustrate nost of the problens which may arise in inplenmenting the
Covenant, although they do not afford any conplete basis for a worl dw de
review of the situation as regards civil and political rights.

"The purpose of these general conments is to nmake this experience
avai l able for the benefit of all States parties in order to pronote
their further inplenentation of the Covenant; to draw their attention
to insufficiencies disclosed by a | arge nunber of reports; to suggest
i nprovenents in the reporting procedure and to stinmulate the activities
of these States and international organizations in the pronotion and
protection of human rights. These comments should al so be of interest
to other States, especially those preparing to becone parties to the
Covenant and thus to strengthen the cooperation of all States in the
uni versal pronotion and protection of human rights."

GENERAL COMMENT 1 Reporting obligation (Thirteenth session, 1981)

States parties have undertaken to submit reports in accordance with
article 40 of the Covenant within one year of its entry into force for the
States parties concerned and, thereafter, whenever the Conmittee so requests.
Until the present tinme only the first part of this provision, calling for
initial reports, has beconme regularly operative. The Commttee notes, as
appears fromits annual reports, that only a small nunber of States have
submitted their reports on tinme. Mst of them have been submitted with del ays
ranging froma few nonths to several years and sone States parties are stil
in default despite repeated rem nders and other actions by the Committee.

The fact that nopst States parties have neverthel ess, even if somewhat |ate,
engaged in a constructive dialogue with the Comm ttee suggests that the
States parties normally ought to be able to fulfil the reporting obligation
within the time Iimt prescribed by article 40 (1) and that it would be in
their own interest to do so in the future. 1In the process of ratifying the
Covenant, States should pay imediate attention to their reporting obligation
since the proper preparation of a report which covers so many civil and
political rights necessarily does require tine.

GENERAL COMMENT 2 Reporting guidelines (Thirteenth session, 1981)

1. The Committee has noted that sonme of the reports submitted initially
were so brief and general that the Conmittee found it necessary to el aborate
general guidelines regarding the formand content of reports. These

gui delines were designed to ensure that reports are presented in a uniform
manner and to enable the Conmittee and States parties to obtain a conplete
picture of the situation in each State as regards the inplenentation of the
rights referred to in the Covenant. Despite the guidelines, however, sone
reports are still so brief and general that they do not satisfy the reporting
obligations under article 40.

2. Article 2 of the Covenant requires States parties to adopt such
| egi sl ati ve or other neasures and provide such renmedi es as may be necessary to
i npl enent the Covenant. Article 40 requires States parties to submt to the
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Committee reports on the nmeasures adopted by them on the progress nmade in the
enj oynent of the Covenant rights and the factors and difficulties, if any,
affecting the inplementation of the Covenant. Even reports which were in
their formgenerally in accordance with the guidelines have in substance been

i nconplete. 1t has been difficult to understand from some reports whether the
Covenant had been inplenented as part of national |egislation and many of them
were clearly inconplete as regards relevant |legislation. 1In sonme reports the

rol e of national bodies or organs in supervising and in inplenmenting the

ri ghts had not been made clear. Further, very few reports have given any
account of the factors and difficulties affecting the inplenmentation of the
Covenant .

3. The Committee considers that the reporting obligation enbraces not

only the relevant | aws and other nornms relating to the obligations under the
Covenant but also the practices and decisions of courts and other organs of
the State party as well as further relevant facts which are likely to show the
degree of the actual inplenentation and enjoynent of the rights recogni zed

in the Covenant, the progress achieved and factors and difficulties in

i mpl enenting the obligations under the Covenant.

4, It is the practice of the Conmittee, in accordance with Rule 68 of its
Provi si onal Rul es of Procedure, to exanmine reports in the presence of
representatives of the reporting States. All States whose reports have been
exam ned have cooperated with the Conmittee in this way but the |evel,
experience and the nunmber of representatives have varied. The Conmittee

wi shes to state that, if it is to be able to performits functions under
article 40 as effectively as possible and if the reporting State is to obtain
the maxi mum benefit fromthe dialogue, it is desirable that the States
representatives should have such status and experience (and preferably be in
such number) as to respond to questions put, and the conments made, in the
Committee over the whol e range of nmatters covered by the Covenant.

GENERAL COMMENT 3 (Thirteenth session, 1981)

Article 2. Inplenentation at the national |eve

1. The Conmittee notes that article 2 of the Covenant generally |eaves it
to the States parties concerned to choose their nethod of inplenmentation in
their territories within the franework set out in that article. It

recogni zes, in particular, that the inplementati on does not depend solely on
constitutional or legislative enactnments, which in thenmsel ves are often not
per se sufficient. The Comrittee considers it necessary to draw the attention
of States parties to the fact that the obligation under the Covenant is not
confined to the respect of human rights, but that States parties have al so
undertaken to ensure the enjoynent of these rights to all individuals under
their jurisdiction. This aspect calls for specific activities by the States
parties to enable individuals to enjoy their rights. This is obvious in a
nunber of articles (e.g. art. 3 which is dealt with in General Comrent 4

bel ow), but in principle this undertaking relates to all rights set forth in
t he Covenant.



HRI / GEN 1/ Rev. 3
page 5

2. In this connection, it is very inportant that individuals should know
what their rights under the Covenant (and the Optional Protocol, as the case
may be) are and also that all adm nistrative and judicial authorities should
be aware of the obligations which the State party has assunmed under the
Covenant. To this end, the Covenant should be publicized in all officia

| anguages of the State and steps should be taken to famliarize the
authorities concerned with its contents as part of their training. It is
desirable also to give publicity to the State party's cooperation with the
Conmi ttee.

GENERAL COMMENT 4 Article 3 (Thirteenth session, 1981)

1. Article 3 of the Covenant requiring, as it does, States parties to
ensure the equal right of nmen and wonen to the enjoynent of all civil and
political rights provided for in the Covenant, has been insufficiently dealt
with in a considerable nunber of States reports and has raised a nunber of
concerns, two of which may be highlighted.

2. Firstly, article 3, as articles 2 (1) and 26 in so far as those articles
primarily deal with the prevention of discrimnation on a nunber of grounds,
anong which sex is one, requires not only neasures of protection but also
affirmative action designed to ensure the positive enjoynment of rights.

Thi s cannot be done sinply by enacting | aws. Hence, nore information has
generally been required regarding the role of wonmen in practice with a view
to ascertaining what neasures, in addition to purely |egislative nmeasures of
protection, have been or are being taken to give effect to the precise and
positive obligations under article 3 and to ascertain what progress is being
made or what factors or difficulties are being net in this regard.

3. Secondly, the positive obligation undertaken by States parties under

that article nmay itself have an inevitable inpact on |egislation or

adm ni strative neasures specifically designed to regulate matters other than
those dealt with in the Covenant but which may adversely affect rights

recogni zed in the Covenant. One exanple, anong others, is the degree to which
i mm gration |aws which distinguish between a nmale and a female citizen may or
may not adversely affect the scope of the right of the woman to marriage to
non-citizens or to hold public office.

4, The Committee, therefore, considers that it m ght assist States parties
if special attention were given to a review by specially appoi nted bodies or
institutions of laws or neasures which inherently draw a distinction between
men and worren in so far as those | aws or nmeasures adversely affect the rights
provi ded for in the Covenant and, secondly, that States parties should give
specific information in their reports about all neasures, |egislative or

ot herwi se, designed to inplenent their undertaking under this article.

5. The Committee considers that it might help the States parties in

i mpl enenting this obligation, if nore use could be nmade of existing neans of

i nternational cooperation with a view to exchangi ng experi ence and organi zi ng
assistance in solving the practical problens connected with the insurance of
equal rights for nmen and wonen.
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GENERAL COMVENT 5 Article 4 (Thirteenth session, 1981)

1. Article 4 of the Covenant has posed a nunber of problens for the

Commi ttee when considering reports fromsome States parties. VWien a public
enmergency which threatens the |life of a nation arises and it is officially
proclainmed, a State party may derogate from a nunber of rights to the extent
strictly required by the situation. The State party, however, may not
derogate fromcertain specific rights and may not take discrim natory nmeasures
on a nunber of grounds. The State party is also under an obligation to inform
the other States parties imediately, through the Secretary-General, of the
derogations it has made including the reasons therefor and the date on which
the derogations are term nated.

2. States parties have generally indicated the mechanismprovided in their

| egal systens for the declaration of a state of enmergency and the applicable
provi sions of the |aw governing derogations. However, in the case of a few
St at es whi ch had apparently derogated from Covenant rights, it was unclear not
only whether a state of emergency had been officially declared but also

whet her rights from which the Covenant allows no derogation had in fact not
been derogated from and further whether the other States parties had been

i nfornmed of the derogations and of the reasons for the derogations.

3. The Conmittee holds the view that nmeasures taken under article 4 are of
an exceptional and temporary nature and may only last as long as the life of
the nation concerned is threatened and that, in tinmes of energency, the
protection of human rights becomes all the nore inportant, particularly those
rights fromwhich no derogations can be made. The Committee al so considers
that it is equally inportant for States parties, in times of public emergency,
to informthe other States parties of the nature and extent of the derogations
they have made and of the reasons therefor and, further, to fulfil their
reporting obligations under article 40 of the Covenant by indicating the
nature and extent of each right derogated fromtogether with the rel evant
docunent ati on.

GENERAL COMMENT 6 Article 6 (Sixteenth session, 1982)

1. The right to life enunciated in article 6 of the Covenant has been dealt
with in all State reports. It is the supreme right from which no derogation
is permtted even in tinme of public emergency which threatens the life of the
nation (art. 4). However, the Commttee has noted that quite often the

i nformati on given concerning article 6 was linmted to only one or other aspect
of this right. It is a right which should not be interpreted narrowy.

2. The Conmittee observes that war and other acts of nass viol ence continue
to be a scourge of humanity and take the |lives of thousands of innocent human
bei ngs every year. Under the Charter of the United Nations the threat or use
of force by any State agai nst another State, except in exercise of the

i nherent right of self-defence, is already prohibited. The Commttee
considers that States have the suprene duty to prevent wars, acts of genocide
and ot her acts of mass violence causing arbitrary loss of life. Every effort
they make to avert the danger of war, especially thernonuclear war, and to
strengthen international peace and security would constitute the nost

i mportant condition and guarantee for the safeguarding of the right to life.
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In this respect, the Comrittee notes, in particular, a connection between
article 6 and article 20, which states that the |law shall prohibit any
propaganda for war (para. 1) or incitenent to violence (para. 2) as therein
descri bed.

3. The protection against arbitrary deprivation of life which is explicitly
required by the third sentence of article 6 (1) is of paranpunt inportance.
The Conmittee considers that States parties should take neasures not only to
prevent and punish deprivation of life by crimnal acts, but also to prevent
arbitrary killing by their own security forces. The deprivation of life by
the authorities of the State is a matter of the utnost gravity. Therefore,
the aw nust strictly control and limt the circunstances in which a person
may be deprived of his life by such authorities.

4, States parties should also take specific and effective neasures to
prevent the di sappearance of individuals, sonething which unfortunately has
becone all too frequent and | eads too often to arbitrary deprivation of life.
Furthernore, States should establish effective facilities and procedures to

i nvestigate thoroughly cases of m ssing and di sappeared persons in

ci rcunst ances which may involve a violation of the right to life.

5. Moreover, the Committee has noted that the right to Iife has been too
often narromy interpreted. The expression "inherent right to Iife" cannot
properly be understood in a restrictive manner, and the protection of this
right requires that States adopt positive neasures. 1In this connection, the
Committee considers that it would be desirable for States parties to take al
possi bl e neasures to reduce infant nortality and to increase |life expectancy,
especially in adopting measures to elinmnate malnutrition and epi denics.

6. While it follows fromarticle 6 (2) to (6) that States parties are not
obliged to abolish the death penalty totally they are obliged to limt its use
and, in particular, to abolish it for other than the "npst serious crinmes".
Accordingly, they ought to consider reviewing their crimnal laws in this
light and, in any event, are obliged to restrict the application of the death
penalty to the "npst serious crinmes". The article also refers generally to
abolition in terms which strongly suggest (paras. 2 (2) and (6)) that
abolition is desirable. The Conmittee concludes that all mneasures of
abolition should be considered as progress in the enjoynent of the right to
life within the neaning of article 40, and should as such be reported to the
Committee. The Committee notes that a nunber of States have al ready abolished
the death penalty or suspended its application. Nevertheless, States' reports
show t hat progress nade towards abolishing or Iimting the application of the
death penalty is quite inadequate.

7. The Committee is of the opinion that the expression "npst serious
crinmes"” nust be read restrictively to nean that the death penalty should be
a quite exceptional neasure. It also follows fromthe express terms of

article 6 that it can only be inposed in accordance with the law in force at
the tine of the comm ssion of the crinme and not contrary to the Covenant. The
procedural guarantees therein prescribed nmust be observed, including the right
to a fair hearing by an independent tribunal, the presunption of innocence,

t he m ni mum guarantees for the defence, and the right to review by a higher
tribunal. These rights are applicable in addition to the particular right to
seek pardon or comutation of the sentence.
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GENERAL COMMENT 7 Article 7 (Sixteenth session, 1982)*

1. In exanmining the reports of States parties, nmenbers of the Commttee
have often asked for further information under article 7 which prohibits, in
the first place, torture or cruel, inhuman or degrading treatment or

puni shment. The Conmittee recalls that even in situations of public emergency
such as are envisaged by article 4 (1) this provision is non-derogabl e under
article 4 (2). |Its purpose is to protect the integrity and dignity of

the individual. The Committee notes that it is not sufficient for the

i npl enentation of this article to prohibit such treatnment or punishnent or to
make it a crine. Most States have penal provisions which are applicable to
cases of torture or simlar practices. Because such cases neverthel ess occur
it follows fromarticle 7, read together with article 2 of the Covenant, that
States nust ensure an effective protection through sone machi nery of control
Conpl aints about ill-treatnent nust be investigated effectively by conpetent
authorities. Those found guilty nust be held responsible, and the all eged
victinms nust thenmsel ves have effective remedies at their disposal, including
the right to obtain conpensation. Anmong the safeguards which may nmake contro
effective are provisions against detention incomruni cado, granting, wthout
prejudice to the investigation, persons such as doctors, |lawers and fam |y
menbers access to the detainees; provisions requiring that detainees should be
held in places that are publicly recognized and that their names and pl aces of
detention should be entered in a central register available to persons
concerned, such as relatives; provisions making confessi ons or other evidence
obtai ned through torture or other treatnment contrary to article 7 inadm ssible
in court; and measures of training and instruction of |aw enforcenent
officials not to apply such treatnent.

2. As appears fromthe terns of this article, the scope of protection

requi red goes far beyond torture as normally understood. It may not be
necessary to draw sharp distinctions between the various prohibited forns of
treatnment or punishnent. These distinctions depend on the kind, purpose and
severity of the particular treatment. |In the view of the Conmmittee the

prohi bition must extend to corporal punishnent, including excessive

chasti senment as an educational or disciplinary neasure. Even such a nmeasure
as solitary confinement may, according to the circunmstances, and especially
when the person is kept incomunicado, be contrary to this article. Mreover,
the article clearly protects not only persons arrested or inprisoned, but also
pupils and patients in educational and nmedical institutions. Finally, it is
al so the duty of public authorities to ensure protection by the |aw agai nst
such treatnent even when commtted by persons acting outside or wthout any
official authority. For all persons deprived of their liberty, the
prohibition of treatnment contrary to article 7 is supplenented by the positive
requi renent of article 10 (1) of the Covenant that they shall be treated with
humanity and with respect for the inherent dignity of the human person

* Ceneral Comment 7 was replaced by CGeneral Comment 20 (Forty-fourth
session, 1992).
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3. In particular, the prohibition extends to nmedical or scientific
experinmentation without the free consent of the person concerned (art. 7,
second sentence). The Committee notes that the reports of States parties have
generally given little or no information on this point. It takes the view
that at least in countries where science and nedicine are highly devel oped,
and even for peoples and areas outside their borders if affected by their
experinments, nore attention should be given to the possible need and neans to
ensure the observance of this provision. Special protection in regard to such
experinments is necessary in the case of persons not capable of giving their
consent .

GENERAL COMMENT 8 Article 9 (Sixteenth session, 1982)

1. Article 9 which deals with the right to liberty and security of persons
has often been sonmewhat narrowl y understood in reports by States parties, and
t hey have therefore given inconplete information. The Conmmittee points out
that paragraph 1 is applicable to all deprivations of liberty, whether in
crimnal cases or in other cases such as, for exanple, nental illness,
vagrancy, drug addiction, educational purposes, inmmgration control, etc.

It is true that some of the provisions of article 9 (part of para. 2 and the
whol e of para. 3) are only applicable to persons agai nst whom crim nal charges
are brought. But the rest, and in particular the inportant guarantee laid
down in paragraph 4, i.e. the right to control by a court of the legality of
the detention, applies to all persons deprived of their liberty by arrest or
detention. Furthernore, States parties have in accordance with article 2 (3)
also to ensure that an effective renmedy is provided in other cases in which
an individual clains to be deprived of his liberty in violation of the
Covenant .

2. Paragraph 3 of article 9 requires that in crimnal cases any person
arrested or detained has to be brought "pronptly" before a judge or other
of ficer authorized by |aw to exercise judicial power. Mre precise
time-limts are fixed by law in nost States parties and, in the view of the
Committee, delays nust not exceed a few days. Mny States have given
insufficient information about the actual practices in this respect.

3. Anot her matter is the total length of detention pending trial. 1In
certain categories of crimnal cases in some countries this matter has caused
some concern within the Conmttee, and nenbers have questi oned whether their
practices have been in conformty with the entitlenent "to trial within a
reasonable tine or to rel ease"” under paragraph 3. Pre-trial detention should
be an exception and as short as possible. The Comrittee would wel cone

i nformati on concerning nechani sns exi sting and neasures taken with a viewto
reduci ng the duration of such detention

4. Also if so-called preventive detention is used, for reasons of public
security, it must be controlled by these sane provisions, i.e. it nust not be
arbitrary, and nmust be based on grounds and procedures established by | aw
(para. 1), information of the reasons nust be given (para. 2) and court
control of the detention nmust be available (para. 4) as well as conpensation
in the case of a breach (para. 5). And if, in addition, crimnal charges are
brought in such cases, the full protection of article 9 (2) and (3), as wel
as article 14, must al so be granted.
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GENERAL COMMENT 9 Article 10 (Sixteenth session, 1982)*

1. Article 10, paragraph 1 of the Covenant provides that all persons
deprived of their liberty shall be treated with humanity and with respect for
the inherent dignity of the human person. However, by no neans all the
reports submtted by States parties have contained information on the way in
whi ch this paragraph of the article is being inplenmented. The Committee is of
the opinion that it would be desirable for the reports of States parties to
contain specific information on the | egal neasures designed to protect that
right. The Committee al so considers that reports should indicate the concrete
measures being taken by the conpetent State organs to nmonitor the mandatory

i npl enment ati on of national |egislation concerning the humane treatment and
respect for the human dignity of all persons deprived of their |iberty that
par agraph 1 requires.

The Conmittee notes, in particular, that paragraph 1 of this article is
generally applicable to persons deprived of their liberty, whereas paragraph 2
deals with accused as distinct fromconvicted persons, and paragraph 3 with
convicted persons only. This structure quite often is not reflected in the
reports, which mainly have related to accused and convicted persons. The
wor di ng of paragraph 1, its context - especially its proximty to article 9,
paragraph 1, which also deals with all deprivations of liberty - and its
pur pose support a broad application of the principle expressed in that
provision. Mreover, the Cormittee recalls that this article supplenents
article 7 as regards the treatnent of all persons deprived of their
liberty.

The humane treatnent and the respect for the dignity of all persons
deprived of their liberty is a basic standard of universal application which
cannot depend entirely on material resources. Wile the Conmittee is aware
that in other respects the nodalities and conditions of detention may vary
with the avail abl e resources, they nust always be applied w thout
discrimnation, as required by article 2 (1).

Utimate responsibility for the observance of this principle rests with
the State as regards all institutions where persons are |awfully held agai nst
their will, not only in prisons but also, for exanple, hospitals, detention
canps or correctional institutions

2. Subparagraph 2 (a) of the article provides that, save in exceptiona

ci rcunst ances, accused persons shall be segregated from convicted persons and
shall receive separate treatnent appropriate to their status as unconvicted
persons. Some reports have failed to pay proper attention to this direct
requi renent of the Covenant and, as a result, to provide adequate infornmation
on the way in which the treatnment of accused persons differs fromthat

of convicted persons. Such information should be included in future

reports.

* Ceneral Comment 9 was replaced by CGeneral Comment 21 (Forty-fourth
session, 1992).
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Subparagraph 2 (b) of the article calls, inter alia, for accused
juvenil e persons to be separated fromadults. The information in reports
shows that a nunber of States are not taking sufficient account of the fact
that this is an unconditional requirenent of the Covenant. It is the
Committee's opinion that, as is clear fromthe text of the Covenant, deviation
from States parties' obligations under subparagraph 2 (b) cannot be justified
by any consi derati on what soever

3. In a nunber of cases, the information appearing in reports with respect
to paragraph 3 of the article has contained no concrete nmention either of

| egi slative or administrative nmeasures or of practical steps to pronote the
reformati on and social rehabilitation of prisoners, by, for exanple,
education, vocational training and useful work. Allowing visits, in
particular by famly nenbers, is normally also such a neasure which is
required for reasons of humanity. There are also simlar |acunae in the
reports of certain States with respect to information concerning juvenile

of fenders, who nust be segregated from adults and given treatnment appropriate
to their age and | egal status.

4. The Committee further notes that the principles of humane treatment and
respect for human dignity set out in paragraph 1 are the basis for the nore
specific and limted obligations of States in the field of crimnal justice
set out in paragraphs 2 and 3 of article 10. The segregation of accused
persons from convicted ones is required in order to enphasize their status as
unconvi cted persons who are at the same tine protected by the presunption of

i nnocence stated in article 14, paragraph 2. The aimof these provisions is
to protect the groups nentioned, and the requirenments contained therein should
be seen in that light. Thus, for exanple, the segregation and treatnent of
juvenile offenders should be provided for in such a way that it pronotes their
reformati on and social rehabilitation

GENERAL COMMENT 10 Article 19 (Nineteenth session, 1983)

1. Paragraph 1 requires protection of the "right to hold opinions w thout
interference”. This is a right to which the Covenant permts no exception or
restriction. The Committee would wel conme information from States parties
concer ni ng paragraph 1.

2. Par agraph 2 requires protection of the right to freedom of expression
whi ch includes not only freedomto "inpart information and ideas of al

ki nds", but also freedomto "seek™ and "receive" them "regardl ess of
frontiers"” and in whatever nedium "either orally, in witing or in print, in

the formof art, or through any other media of his choice". Not all States
parties have provided information concerning all aspects of the freedom of
expression. For instance, little attention has so far been given to the fact

that, because of the devel opnment of npbdern nass nedia, effective measures are
necessary to prevent such control of the nmedia as would interfere with the
right of everyone to freedom of expression in a way that is not provided for

i n paragraph 3.

3. Many State reports confine thenselves to nmentioning that freedom of
expression is guaranteed under the Constitution or the aw. However, in order
to know the precise reginme of freedom of expression in law and in practice,
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the Comrmittee needs in addition pertinent information about the rules which
either define the scope of freedom of expression or which set forth certain
restrictions, as well as any other conditions which in practice affect the
exercise of this right. It is the interplay between the principle of freedom
of expression and such limtations and restrictions which determ nes the
actual scope of the individual's right.

4, Par agraph 3 expressly stresses that the exercise of the right to freedom
of expression carries with it special duties and responsibilities and for this
reason certain restrictions on the right are pernmtted which may relate either
to the interests of other persons or to those of the comunity as a whol e.
However, when a State party inposes certain restrictions on the exercise of
freedom of expression, these may not put in jeopardy the right itself.

Par agraph 3 lays down conditions and it is only subject to these conditions
that restrictions may be inposed: the restrictions nust be "provided by |aw'
they may only be inposed for one of the purposes set out in subparagraphs (a)
and (b) of paragraph 3; and they nust be justified as being "necessary" for
that State party for one of those purposes.

GENERAL COMMENT 11 Article 20 (Nineteenth session, 1983)

1. Not all reports subnmitted by States parties have provided sufficient
information as to the inplementation of article 20 of the Covenant. In view
of the nature of article 20, States parties are obliged to adopt the necessary
| egi sl ati ve measures prohibiting the actions referred to therein. However,
the reports have shown that in sone States such actions are neither prohibited
by | aw nor are appropriate efforts intended or nade to prohibit them
Furthernore, many reports failed to give sufficient information concerning

the rel evant national |egislation and practice.

2. Article 20 of the Covenant states that any propaganda for war and any
advocacy of national, racial or religious hatred that constitutes incitenent
to discrimnation, hostility or violence shall be prohibited by law. 1In the
opi nion of the Commttee, these required prohibitions are fully conpatible
with the right of freedom of expression as contained in article 19, the
exerci se of which carries with it special duties and responsibilities. The
prohi biti on under paragraph 1 extends to all forms of propaganda threatening
or resulting in an act of aggression or breach of the peace contrary to the
Charter of the United Nations, while paragraph 2 is directed agai nst any
advocacy of national, racial or religious hatred that constitutes incitenent
to discrimnation, hostility or violence, whether such propaganda or advocacy
has aims which are internal or external to the State concerned. The

provi sions of article 20, paragraph 1, do not prohibit advocacy of the
sovereign right of self-defence or the right of peoples to self-determnation
and i ndependence in accordance with the Charter of the United Nations. For
article 20 to becone fully effective there ought to be a law naking it clear
t hat propaganda and advocacy as described therein are contrary to public
policy and providing for an appropriate sanction in case of violation. The
Conmittee, therefore, believes that States parties which have not yet done so
shoul d take the neasures necessary to fulfil the obligations contained in
article 20, and should thenselves refrain fromany such propaganda or
advocacy.



HRI / GEN 1/ Rev. 3
page 13

GENERAL COVMMENT 12 Article 1 (Twenty-first session, 1984)

1. In accordance with the purposes and principles of the Charter of the
United Nations, article 1 of the International Covenant on Civil and Politica
Ri ghts recogni zes that all peoples have the right of self-determ nation

The right of self-determination is of particular inportance because its
realization is an essential condition for the effective guarantee and
observance of individual human rights and for the pronotion and strengthening
of those rights. It is for that reason that States set forth the right of
self-determination in a provision of positive law in both Covenants and pl aced
this provision as article 1 apart fromand before all of the other rights in
the two Covenants.

2. Article 1 enshrines an inalienable right of all peoples as described in
its paragraphs 1 and 2. By virtue of that right they freely "determ ne their
political status and freely pursue their econom c, social and cultura

devel opnent”. The article inposes on all States parties correspondi ng
obligations. This right and the correspondi ng obligations concerning its

i mpl enentation are interrelated with other provisions of the Covenant and
rules of international |aw

3. Al t hough the reporting obligations of all States parties include

article 1, only sone reports give detail ed expl anati ons regardi ng each of its
par agraphs. The Conmittee has noted that nmany of them conpletely ignore
article 1, provide inadequate information in regard to it or confine

t hensel ves to a reference to election laws. The Conmittee considers it highly
desirable that States parties' reports should contain information on each

par agraph of article 1.

4, Wth regard to paragraph 1 of article 1, States parties should describe
the constitutional and political processes which in practice allow the
exercise of this right.

5. Paragraph 2 affirns a particul ar aspect of the econom c content of the
right of self-deternination, nanely the right of peoples, for their own ends,
freely to "dispose of their natural wealth and resources w thout prejudice to
any obligations arising out of international econom c cooperation, based upon
the principle of nutual benefit, and international law. 1In no case may a
peopl e be deprived of its own neans of subsistence". This right entails
correspondi ng duties for all States and the international community. States
shoul d i ndicate any factors or difficulties which prevent the free disposal of
their natural wealth and resources contrary to the provisions of this

par agraph and to what extent that affects the enjoynment of other rights set
forth in the Covenant.

6. Paragraph 3, in the Conmittee's opinion, is particularly inportant in
that it inmposes specific obligations on States parties, not only in relation
to their own peoples but vis-a-vis all peoples which have not been able to
exerci se or have been deprived of the possibility of exercising their right to
sel f-determ nation. The general nature of this paragraph is confirmed by its
drafting history. It stipulates that "The States Parties to the present
Covenant, including those having responsibility for the adm nistration of

Non- Sel f - Governing and Trust Territories, shall pronote the realization of the
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right of self-deternmination, and shall respect that right, in conformty with
the provisions of the Charter of the United Nations". The obligations exist
irrespective of whether a people entitled to self-determ nati on depends on a
State party to the Covenant or not. It follows that all States parties to the
Covenant shoul d take positive action to facilitate realization of and respect
for the right of peoples to self-determi nation. Such positive action nust

be consistent with the States' obligations under the Charter of the

United Nations and under international law. in particular, States nust
refrain frominterfering in the internal affairs of other States and thereby
adversely affecting the exercise of the right to self-determ nation. The
reports should contain information on the performance of these obligations
and the measures taken to that end.

7. In connection with article 1 of the Covenant, the Committee refers

to other international instrunments concerning the right of all peoples

to self-determnation, in particular the Declaration on Principles of

I nternational Law concerning Friendly Relations and Co-operation anong
States in accordance with the Charter of the United Nations, adopted by the
General Assenbly on 24 Cctober 1970 (General Assenbly resolution 2625 (XXV)).

8. The Committee considers that history has proved that the realization of
and respect for the right of self-determ nation of peoples contributes to the
establishnment of friendly relations and cooperation between States and to
strengthening international peace and understandi ng.

GENERAL COMMENT 13 Article 14 (Twenty-first session, 1984)

1. The Conmittee notes that article 14 of the Covenant is of a conplex
nature and that different aspects of its provisions will need specific
comments. All of these provisions are ained at ensuring the proper

adm nistration of justice, and to this end uphold a series of individua
rights such as equality before the courts and tribunals and the right to a
fair and public hearing by a conpetent, independent and inpartial tribuna
established by law. Not all reports provided details on the |egislative or
ot her nmeasures adopted specifically to inplement each of the provisions of
article 14.

2. In general, the reports of States parties fail to recognize that

article 14 applies not only to procedures for the determ nation of crimna
charges agai nst individuals but also to procedures to determine their rights
and obligations in a suit at law. Laws and practices dealing with these
matters vary widely from State to State. This diversity makes it all the nore
necessary for States parties to provide all relevant information and to
explain in greater detail how the concepts of "crimnal charge" and "rights
and obligations in a suit at law' are interpreted in relation to their
respective | egal systens.

3. The Committee would find it useful if, in their future reports, States
parties could provide nore detailed information on the steps taken to ensure
that equality before the courts, including equal access to courts, fair and
public hearings and conpetence, inpartiality and i ndependence of the judiciary
are established by | aw and guaranteed in practice. |In particular, States
parties should specify the relevant constitutional and |egislative texts which
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provide for the establishnment of the courts and ensure that they are

i ndependent, inpartial and conpetent, in particular with regard to the manner
i n which judges are appointed, the qualifications for appointment, and the
duration of their ternms of office; the condition governing pronotion, transfer
and cessation of their functions and the actual independence of the judiciary
fromthe executive branch and the |egislative.

4, The provisions of article 14 apply to all courts and tribunals within
the scope of that article whether ordinary or specialized. The Conmttee
notes the existence, in many countries, of mlitary or special courts which
try civilians. This could present serious problens as far as the equitable,

i mpartial and i ndependent adm nistration of justice is concerned. Quite often
the reason for the establishment of such courts is to enable exceptiona
procedures to be applied which do not conply with normal standards of justice.
Wil e the Covenant does not prohibit such categories of courts, neverthel ess
the conditions which it lays down clearly indicate that the trying of
civilians by such courts should be very exceptional and take place under
condi tions which genuinely afford the full guarantees stipulated in

article 14. The Committee has noted a serious lack of information in this
regard in the reports of sone States parties whose judicial institutions

i nclude such courts for the trying of civilians. 1In some countries such
mlitary and special courts do not afford the strict guarantees of the proper
adm nistration of justice in accordance with the requirenments of article 14
which are essential for the effective protection of human rights. [If States
parties decide in circunstances of a public emergency as contenpl ated by
article 4 to derogate from nornal procedures required under article 14, they
shoul d ensure that such derogations do not exceed those strictly required by
the exigencies of the actual situation, and respect the other conditions in
paragraph 1 of article 14.

5. The second sentence of article 14, paragraph 1, provides that "everyone
shall be entitled to a fair and public hearing". Paragraph 3 of the

article elaborates on the requirenents of a "fair hearing” in regard to the
determ nation of crimnal charges. However, the requirenments of paragraph 3
are m ni mum guar ant ees, the observance of which is not always sufficient to
ensure the fairness of a hearing as required by paragraph 1.

6. The publicity of hearings is an inportant safeguard in the interest of
the individual and of society at large. At the same tine article 14,

par agraph 1, acknow edges that courts have the power to exclude all or part of
the public for reasons spelt out in that paragraph. It should be noted that,
apart from such exceptional circunstances, the Conmittee considers that a
heari ng must be open to the public in general, including nmenbers of the press,
and nust not, for instance, be Iimted only to a particul ar category of
persons. It should be noted that, even in cases in which the public is
excluded fromthe trial, the judgenent nmust, with certain strictly defined
exceptions, be nmade public.

7. The Comrittee has noted a lack of information regarding article 14,
paragraph 2 and, in sone cases, has even observed that the presunption of

i nnocence, which is fundanental to the protection of human rights, is
expressed in very anbi guous ternms or entails conditions which render it

i neffective. By reason of the presunption of innocence, the burden of proof
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of the charge is on the prosecution and the accused has the benefit of doubt.
No guilt can be presuned until the charge has been proved beyond reasonabl e
doubt. Further, the presunption of innocence inplies a right to be treated in
accordance with this principle. It is, therefore, a duty for all public
authorities to refrain from prejudging the outconme of a trial

8. Anmong the m ni mum guarantees in crimnal proceedi ngs prescribed by
paragraph 3, the first concerns the right of everyone to be inforned in a

| anguage whi ch he understands of the charge against him (subpara. (a)). The
Conmittee notes that State reports often do not explain howthis right is
respected and ensured. Article 14 (3) (a) applies to all cases of crimna
charges, including those of persons not in detention. The Comm ttee notes
further that the right to be informed of the charge "pronptly" requires that
information is given in the manner described as soon as the charge is first
made by a conpetent authority. In the opinion of the Committee this right
must arise when in the course of an investigation a court or an authority of
the prosecution decides to take procedural steps against a person suspected
of a crime or publicly nanes himas such. The specific requirenents of
subparagraph 3 (a) may be net by stating the charge either orally or in
witing, provided that the information indicates both the |aw and the all eged
facts on which it is based.

9. Subpar agraph 3 (b) provides that the accused nust have adequate tinme and
facilities for the preparation of his defence and to comunicate with counse
of his own choosing. What is "adequate tine" depends on the circunstances of
each case, but the facilities nmust include access to docunents and ot her

evi dence which the accused requires to prepare his case, as well as the
opportunity to engage and conmuni cate with counsel. Wen the accused does not
want to defend hinself in person or request a person or an association of his
choi ce, he should be able to have recourse to a |lawer. Furthernore, this
subpar agraph requires counsel to comrunicate with the accused in conditions
giving full respect for the confidentiality of their communications. Lawers
shoul d be able to counsel and to represent their clients in accordance

with their established professional standards and judgenent w thout any
restrictions, influences, pressures or undue interference fromany quarter

10. Subpar agraph 3 (c) provides that the accused shall be tried w thout
undue delay. This guarantee relates not only to the time by which a tria
shoul d commence, but also the tinme by which it should end and judgement be

rendered; all stages nust take place "w thout undue delay". To meke this
right effective, a procedure nust be available in order to ensure that the
trial will proceed "w thout undue delay", both in first instance and on
appeal

11. Not all reports have dealt with all aspects of the right of defence as

defined in subparagraph 3 (d). The Conmittee has not always received
sufficient information concerning the protection of the right of the accused
to be present during the determ nation of any charge agai nst himnor how the
| egal system assures his right either to defend hinself in person or to be
assi sted by counsel of his own choosing, or what arrangenents are made if a
person does not have sufficient nmeans to pay for |egal assistance. The
accused or his |awer nust have the right to act diligently and fearlessly in
pursuing all avail able defences and the right to chall enge the conduct of the



HRI / GEN 1/ Rev. 3
page 17

case if they believe it to be unfair. Wen exceptionally for justified
reasons trials in absentia are held, strict observance of the rights of the
defence is all the nmore necessary.

12. Subparagraph 3 (e) states that the accused shall be entitled to exam ne
or have exam ned the w tnesses against himand to obtain the attendance and
exam nation of w tnesses on his behalf under the sane conditions as w tnesses
against him This provision is designed to guarantee to the accused the sane
| egal powers of conpelling the attendance of w tnesses and of exam ning or
cross-exam ning any witnesses as are available to the prosecution

13. Subpar agraph 3 (f) provides that if the accused cannot understand or
speak the | anguage used in court he is entitled to the assistance of an
interpreter free of any charge. This right is independent of the outcone of
the proceedings and applies to aliens as well as to nationals. It is of basic
i nportance in cases in which ignorance of the | anguage used by a court or
difficulty in understanding may constitute a major obstacle to the right of
def ence.

14. Subpar agraph 3 (g) provides that the accused may not be conpelled to

testify against hinself or to confess guilt. |In considering this safeguard
the provisions of article 7 and article 10, paragraph 1, should be borne
in mnd. 1In order to conpel the accused to confess or to testify against

hi nsel f, frequently nmethods which violate these provisions are used. The |aw
shoul d require that evidence provided by neans of such methods or any other
form of conpul sion is wholly unacceptabl e.

15. In order to safeguard the rights of the accused under paragraphs 1 and 3
of article 14, judges should have authority to consider any allegations made
of violations of the rights of the accused during any stage of the
prosecuti on.

16. Article 14, paragraph 4, provides that in the case of juvenile persons,
t he procedure shall be such as will take account of their age and the
desirability of prompoting their rehabilitation. Not many reports have
furni shed sufficient informati on concerning such relevant matters as the

m ni mum age at which a juvenile may be charged with a crimnal offence, the
maxi mum age at which a person is still considered to be a juvenile, the

exi stence of special courts and procedures, the | aws governi ng procedures
agai nst juveniles and how all these special arrangenents for juveniles take
account of "the desirability of pronoting their rehabilitation". Juveniles
are to enjoy at |east the sane guarantees and protection as are accorded to
adul ts under article 14.

17. Article 14, paragraph 5, provides that everyone convicted of a crine
shall have the right to his conviction and sentence being reviewed by a higher
tribunal according to law. Particular attention is drawn to the other

| anguage versions of the word "crine" ("infraction", "delito", "prestuplenie")
whi ch show that the guarantee is not confined only to the nobst serious

of fences. In this connection, not enough informtion has been provided
concerning the procedures of appeal, in particular the access to and the

powers of reviewing tribunals, what requirements nust be satisfied to appea
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agai nst a judgenent, and the way in which the procedures before review
tribunals take account of the fair and public hearing requirenents of
paragraph 1 of article 14.

18. Article 14, paragraph 6, provides for conpensation according to law in
certain cases of a miscarriage of justice as described therein. It seens from
many State reports that this right is often not observed or insufficiently
guaranteed by donestic |legislation. States should, where necessary,

suppl enent their legislation in this area in order to bring it into |line

with the provisions of the Covenant.

19. In considering State reports differing views have often been expressed
as to the scope of paragraph 7 of article 14. Sone States parties have even
felt the need to nmake reservations in relation to procedures for the
resunption of crimnal cases. It seens to the Commttee that npst States
parties make a clear distinction between a resunption of a trial justified by
exceptional circunstances and a re-trial prohibited pursuant to the principle
of ne bis in idemas contained in paragraph 7. This understanding of the
meani ng of ne bis in idem my encourage States parties to reconsider their
reservations to article 14, paragraph 7.

GENERAL COMMVENT 14 Article 6 (Twenty-third session, 1984)

1. In its general comrent 6 [16] adopted at its 378th nmeeting

on 27 July 1982, the Human Ri ghts Conmittee observed that the right to life
enunciated in the first paragraph of article 6 of the International Covenant
on Civil and Political Rights is the suprene right fromwhich no derogation is
permtted even in tinme of public energency. The sanme right tolife is
enshrined in article 3 of the Universal Declaration of Human Ri ghts adopted by
the General Assenbly of the United Nations on 10 Decenmber 1948. It is basic
to all human rights.

2. In its previous general coment, the Committee al so observed that it is
the supreme duty of States to prevent wars. War and other acts of mass

vi ol ence continue to be a scourge of humanity and take the lives of thousands
of innocent human beings every year

3. Wi |l e remai ni ng deeply concerned by the toll of human |ife taken by
conventional weapons in arnmed conflicts, the Conmttee has noted that, during
successi ve sessions of the General Assenbly, representatives from al

geogr aphi cal regi ons have expressed their growi ng concern at the devel opnent
and proliferation of increasingly awesonme weapons of nmass destruction, which
not only threaten human |life but also absorb resources that could otherw se be
used for vital econom ¢ and social purposes, particularly for the benefit of
devel opi ng countries, and thereby for pronoting and securing the enjoynment of
human rights for all.

4, The Committee associates itself with this concern. It is evident that

t he designing, testing, manufacture, possession and depl oynent of nuclear
weapons are anong the greatest threats to the right to life which confront
manki nd today. This threat is conpounded by the danger that the actual use of
such weapons may be brought about, not only in the event of war, but even

t hrough human or nechanical error or failure.
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5. Furthernore, the very existence and gravity of this threat generates a

climate of suspicion and fear between States, which is in itself antagonistic
to the pronotion of universal respect for and observance of human rights and

fundanmental freedonms in accordance with the Charter of the United Nations and
the International Covenants on Human Ri ghts.

6. The production, testing, possession, deploynent and use of nucl ear
weapons shoul d be prohibited and recogni zed as crinmes agai nst humanity.

7. The Committee accordingly, in the interest of mankind, calls upon al
States, whether Parties to the Covenant or not, to take urgent steps,
unilaterally and by agreenent, to rid the world of this nenace.

GENERAL COWMMENT 15 Twenty-seventh session, 1986

The position of aliens under the Covenant

1. Reports from States parties have often failed to take into account that
each State party must ensure the rights in the Covenant to "all individuals
within its territory and subject to its jurisdiction' (art. 2, para. 1).

In general, the rights set forth in the Covenant apply to everyone,
irrespective of reciprocity, and irrespective of his or her nationality or

st at el essness.

2. Thus, the general rule is that each one of the rights of the Covenant
must be guaranteed without discrimnation between citizens and aliens. Aliens
receive the benefit of the general requirenent of non-discrimnation in
respect of the rights guaranteed in the Covenant, as provided for in article 2
thereof. This guarantee applies to aliens and citizens alike. Exceptionally,
some of the rights recognized in the Covenant are expressly applicable only to
citizens (art. 25), while article 13 applies only to aliens. However, the
Committee's experience in exam ning reports shows that in a nunber of
countries other rights that aliens should enjoy under the Covenant are denied
to themor are subject to limtations that cannot always be justified under

t he Covenant.

3. A few constitutions provide for equality of aliens with citizens. Sone
constitutions adopted nore recently carefully distinguish fundanental rights
that apply to all and those granted to citizens only, and deal with each in
detail. 1In many States, however, the constitutions are drafted in terms of
citizens only when granting relevant rights. Legislation and case |aw may

al so play an inportant part in providing for the rights of aliens. The
Conmittee has been infornmed that in sone States fundanental rights, though not
guaranteed to aliens by the Constitution or other legislation, will also be
extended to them as required by the Covenant. |In certain cases, however,
there has clearly been a failure to inplenent Covenant rights w thout

di scrimnation in respect of aliens.

4, The Committee considers that in their reports States parties should give
attention to the position of aliens, both under their law and in actua
practice. The Covenant gives aliens all the protection regarding rights
guaranteed therein, and its requirenments should be observed by States parties
in their legislation and in practice as appropriate. The position of aliens
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woul d thus be considerably inproved. States parties should ensure that the
provi sions of the Covenant and the rights under it are made known to aliens
within their jurisdiction.

5. The Covenant does not recognize the right of aliens to enter or reside
inthe territory of a State party. It is in principle a matter for the State
to decide who it will admt to its territory. However, in certain

ci rcunstances an alien may enjoy the protection of the Covenant even in
relation to entry or residence, for exanple, when considerations of

non-di scrim nation, prohibition of inhuman treatnment and respect for famly
life arise.

6. Consent for entry may be given subject to conditions relating, for
exanpl e, to novenent, residence and enploynent. A State may al so inpose
general conditions upon an alien who is in transit. However, once aliens are

allowed to enter the territory of a State party they are entitled to the
rights set out in the Covenant.

7. Aliens thus have an inherent right to life, protected by |law, and may
not be arbitrarily deprived of life. They nust not be subjected to torture or
to cruel, inhuman or degrading treatment or punishment; nor may they be held

in slavery or servitude. Aliens have the full right to Iiberty and security
of the person. |If lawfully deprived of their liberty, they shall be treated
with humanity and with respect for the inherent dignity of their person.
Aliens may not be inprisoned for failure to fulfil a contractual obligation.
They have the right to liberty of novenent and free choice of residence; they
shall be free to leave the country. Aliens shall be equal before the courts
and tribunals, and shall be entitled to a fair and public hearing by a

conpet ent, independent and inpartial tribunal established by law in the
determination of any crimnal charge or of rights and obligations in a suit at
law. Aliens shall not be subjected to retrospective penal |egislation, and
are entitled to recognition before the law. They may not be subjected to
arbitrary or unlawful interference with their privacy, fanmly, hone or
correspondence. They have the right to freedom of thought, conscience and
religion, and the right to hold opinions and to express them Aliens receive
the benefit of the right of peaceful assenbly and of freedom of association
They may marry when at marriageable age. Their children are entitled to those
measures of protection required by their status as mnors. 1In those cases
where aliens constitute a minority within the nmeaning of article 27, they
shall not be denied the right, in community with other nmenbers of their group
to enjoy their own culture, to profess and practise their own religion and to
use their own |language. Aliens are entitled to equal protection by the |aw
There shall be no discrimnation between aliens and citizens in the
application of these rights. These rights of aliens nay be qualified only by
such limtations as nay be lawfully inposed under the Covenant.

8. Once an alienis lamfully within a territory, his freedom of novenent
within the territory and his right to leave that territory may only be
restricted in accordance with article 12, paragraph 3. Differences in
treatment in this regard between aliens and nationals, or between different
categories of aliens, need to be justified under article 12, paragraph 3.
Since such restrictions nust, inter alia, be consistent with the other rights
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recogni zed in the Covenant, a State party cannot, by restraining an alien or
deporting himto a third country, arbitrarily prevent his return to his own
country (art. 12, para. 4).

9. Many reports have given insufficient information on matters relevant to
article 13. That article is applicable to all procedures aimed at the
obligatory departure of an alien, whether described in national |aw as

expul sion or otherwi se. |If such procedures entail arrest, the safeguards of
the Covenant relating to deprivation of liberty (arts. 9 and 10) may al so be
applicable. If the arrest is for the particul ar purpose of extradition, other

provi sions of national and international |aw may apply. Normally an alien who
is expelled must be allowed to | eave for any country that agrees to take him
The particular rights of article 13 only protect those aliens who are lawfully
in the territory of a State party. This means that national |aw concerning
the requirements for entry and stay must be taken into account in determning
the scope of that protection, and that illegal entrants and aliens who have
stayed | onger than the law or their permits allow, in particular, are not
covered by its provisions. However, if the legality of an alien's entry or
stay is in dispute, any decision on this point |eading to his expul sion or
deportation ought to be taken in accordance with article 13. It is for the
conpetent authorities of the State party, in good faith and in the exercise of
their powers, to apply and interpret the donestic |aw, observing, however,
such requirenents under the Covenant as equality before the law (art. 26).

10. Article 13 directly regulates only the procedure and not the substantive
grounds for expul sion. However, by allowing only those carried out "in
pursuance of a decision reached in accordance with law', its purpose is
clearly to prevent arbitrary expulsions. On the other hand, it entitles each
alien to a decision in his own case and, hence, article 13 would not be
satisfied with | aws or decisions providing for collective or mass expul sions.
Thi s understanding, in the opinion of the Committee, is confirmed by further
provi sions concerning the right to subnmit reasons agai nst expul sion and to
have the decision reviewed by and to be represented before the conpetent
authority or soneone designated by it. An alien nmust be given full facilities
for pursuing his renedy against expulsion so that this right will in all the
circunmst ances of his case be an effective one. The principles of article 13
relating to appeal against expul sion and the entitlenent to review by a
conpetent authority may only be departed from when "comnpel ling reasons of

nati onal security" so require. Discrimnation may not be made between

di fferent categories of aliens in the application of article 13.

GENERAL COMMENT 16 Article 17 (Thirty-second session, 1988)

1. Article 17 provides for the right of every person to be protected

agai nst arbitrary or unlawful interference with his privacy, famly, home or
correspondence as well as against unlawful attacks on his honour and
reputation. In the view of the Conmttee this right is required to be

guar anteed against all such interferences and attacks whet her they emanate
from State authorities or fromnatural or |egal persons. The obligations

i mposed by this article require the State to adopt |egislative and ot her
measures to give effect to the prohibition against such interferences and
attacks as well as to the protection of this right.
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2. In this connection, the Cormttee wishes to point out that in the
reports of States parties to the Covenant the necessary attention is not being
given to information concerning the manner in which respect for this right is
guaranteed by legislative, admnistrative or judicial authorities, and in
general by the conpetent organs established in the State. In particular
insufficient attention is paid to the fact that article 17 of the Covenant
deals with protection agai nst both unlawful and arbitrary interference. That
means that it is precisely in State |egislation above all that provision nust
be made for the protection of the right set forth in that article. At present
the reports either say nothing about such legislation or provide insufficient
i nformati on on the subject.

3. The term "unlawful” nmeans that no interference can take place except in
cases envisaged by the law. Interference authorized by States can only take
pl ace on the basis of law, which itself nust conply with the provisions, ains
and objectives of the Covenant.

4. The expression "arbitrary interference"” is also relevant to the
protection of the right provided for in article 17. In the Commttee's view
the expression "arbitrary interference"” can also extend to interference
provided for under the |law. The introduction of the concept of arbitrariness
is intended to guarantee that even interference provided for by |aw should be
in accordance with the provisions, ainms and objectives of the Covenant and
shoul d be, in any event, reasonable in the particular circunstances.

5. Regarding the term“"famly", the objectives of the Covenant require that
for purposes of article 17 this termbe given a broad interpretation to

i nclude all those conprising the famly as understood in the society of the
State party concerned. The term "hone" in English, "manzel" in Arabic,
"zhuzhai " in Chinese, "domicile" in French, "zhilische" in Russian and
"domicilio" in Spanish, as used in article 17 of the Covenant, is to be
understood to indicate the place where a person resides or carries out his
usual occupation. In this connection, the Conmittee invites States to
indicate in their reports the neaning given in their society to the terns
"fam | y" and "hone".

6. The Committee considers that the reports should include information on
the authorities and organs set up within the | egal system of the State which
are conpetent to authorize interference allowed by the law. It is also

i ndi spensable to have information on the authorities which are entitled to
exercise control over such interference with strict regard for the law, and to
know i n what manner and through whi ch organs persons concerned may conpl ai n of
a violation of the right provided for in article 17 of the Covenant. States
should in their reports make clear the extent to which actual practice
conforms to the law. State party reports should also contain information on
conplaints | odged in respect of arbitrary or unlawful interference, and the
nunber of any findings in that regard, as well as the renedies provided in
such cases.

7. As all persons live in society, the protection of privacy is necessarily
relati ve. However, the conpetent public authorities should only be able to
call for such information relating to an individual's private life the
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know edge of which is essential in the interests of society as understood
under the Covenant. Accordingly, the Conmittee recommends that States should
indicate in their reports the laws and regul ati ons that govern authorized
interferences with private life.

8. Even with regard to interferences that conformto the Covenant, relevant
| egi slation must specify in detail the precise circunstances in which such
interferences may be permitted. A decision to make use of such authorized
interference nust be nade only by the authority designated under the |aw, and
on a case-by-case basis. Conpliance with article 17 requires that the
integrity and confidentiality of correspondence shoul d be guaranteed de jure
and de facto. Correspondence should be delivered to the addressee w t hout

i nterception and without being opened or otherwi se read. Surveill ance,

whet her el ectronic or otherwi se, interceptions of tel ephonic, telegraphic and
ot her forns of communi cation, wire-tapping and recordi ng of conversations
shoul d be prohibited. Searches of a person's hone should be restricted to

a search for necessary evidence and should not be allowed to amount to
harassment. So far as personal and body search is concerned, effective
nmeasures shoul d ensure that such searches are carried out in a manner
consistent with the dignity of the person who is being searched. Persons
bei ng subjected to body search by State officials, or nedical personnel acting
at the request of the State, should only be exam ned by persons of the same
sex.

9. States parties are under a duty thenselves not to engage in
interferences inconsistent with article 17 of the Covenant and to provide the
| egi sl ative framework prohibiting such acts by natural or |egal persons.

10. The gathering and hol ding of personal information on conmputers, data
banks and ot her devices, whether by public authorities or private individuals
or bodies, nust be regulated by law. Effective nmeasures have to be taken by
States to ensure that information concerning a person's private |life does not
reach the hands of persons who are not authorized by law to receive, process
and use it, and is never used for purposes inconpatible with the Covenant.

In order to have the nobst effective protection of his private life, every

i ndi vi dual should have the right to ascertain in an intelligible form

whet her, and if so, what personal data is stored in automatic data files, and
for what purposes. Every individual should also be able to ascertain which
public authorises or private individuals or bodies control or may control
their files. |If such files contain incorrect personal data or have been
col l ected or processed contrary to the provisions of the |aw, every individua
shoul d have the right to request rectification or elimnation

11. Article 17 affords protection to personal honour and reputation and
States are under an obligation to provide adequate |egislation to that end.
Provi si on must al so be nade for everyone effectively to be able to protect

hi nsel f agai nst any unlawful attacks that do occur and to have an effective
remedy agai nst those responsible. States parties should indicate in their
reports to what extent the honour or reputation of individuals is protected by
| aw and how this protection is achieved according to their |egal system
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GENERAL COMMENT 17 Article 24 (Thirty-fifth session, 1989)

1. Article 24 of the International Covenant on Civil and Political Rights
recogni zes the right of every child, w thout any discrimnation, to receive
fromhis famly, society and the State the protection required by his status
as a mnor. Consequently, the inplenentation of this provision entails the
adoption of special neasures to protect children, in addition to the measures
that States are required to take under article 2 to ensure that everyone
enjoys the rights provided for in the Covenant. The reports submitted by
States parties often seemto underestimate this obligation and supply

i nadequate i nformati on on the way in which children are afforded enjoynment of
their right to a special protection

2. In this connection, the Commttee points out that the rights provided
for in article 24 are not the only ones that the Covenant recogni zes for
children and that, as individuals, children benefit fromall of the civi
rights enunciated in the Covenant. In enunciating a right, some provisions of
the Covenant expressly indicate to States nmeasures to be adopted with a view
to affording mnors greater protection than adults. Thus, as far as the right
tolife is concerned, the death penalty cannot be inposed for crimes comitted
by persons under 18 years of age. Simlarly, if lawfully deprived of their

i berty, accused juvenile persons shall be separated fromadults and are
entitled to be brought as speedily as possible for adjudication; in turn
convicted juvenile offenders shall be subject to a penitentiary systemthat

i nvol ves segregation fromadults and is appropriate to their age and | ega
status, the aimbeing to foster reformation and social rehabilitation

In other instances, children are protected by the possibility of the
restriction - provided that such restriction is warranted - of a right

recogni zed by the Covenant, such as the right to publicize a judgenment in a
suit at law or a crimnal case, fromwhich an exception may be nmade when the
interest of the mnor so requires.

3. In nost cases, however, the neasures to be adopted are not specified in
the Covenant and it is for each State to deternmine themin the light of the
protection needs of children in its territory and within its jurisdiction
The Comrittee notes in this regard that such neasures, although intended
primarily to ensure that children fully enjoy the other rights enunciated in
t he Covenant, may al so be economic, social and cultural. For exanple, every
possi bl e econom ¢ and social neasure should be taken to reduce infant
nmortality and to eradicate malnutrition anmong children and to prevent them
from bei ng subjected to acts of violence and cruel and i nhuman treatnent or
from bei ng exploited by neans of forced |abour or prostitution, or by their
use in the illicit trafficking of narcotic drugs, or by any other means. In
the cultural field, every possible neasure should be taken to foster the
devel opnent of their personality and to provide themwi th a |level of education
that will enable themto enjoy the rights recognized in the Covenant,
particularly the right to freedom of opinion and expression. Moreover, the
Committee wishes to draw the attention of States parties to the need to
include in their reports infornmation on nmeasures adopted to ensure that
children do not take a direct part in arned conflicts.
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4, The right to special neasures of protection belongs to every child
because of his status as a minor. Nevertheless, the Covenant does not

i ndicate the age at which he attains his mgjority. This is to be determ ned
by each State party in the light of the relevant social and cultura
conditions. 1In this respect, States should indicate in their reports the age
at which the child attains his majority in civil matters and assunes crimna
responsibility. States should also indicate the age at which a child is
legally entitled to work and the age at which he is treated as an adult under
| abour law. States should further indicate the age at which a child is
considered adult for the purposes of article 10, paragraphs 2 and 3. However,
the Comrmittee notes that the age for the above purposes should not be set
unreasonably low and that in any case a State party cannot absolve itself from
its obligations under the Covenant regarding persons under the age of 18,
notwi t hstandi ng that they have reached the age of majority under donestic |aw.

5. The Covenant requires that children should be protected agai nst
di scrimnation on any grounds such as race, colour, sex, |anguage, religion
nati onal or social origin, property or birth. |In this connection, the

Conmittee notes that, whereas non-discrimnation in the enjoynment of the
rights provided for in the Covenant also stens, in the case of children, from
article 2 and their equality before the law fromarticle 26, the

non-di scrim nation clause contained in article 24 relates specifically to the
measures of protection referred to in that provision. Reports by States
parties should indicate how |l egislation and practice ensure that neasures of
protection are ained at renoving all discrimnation in every field, including
i nheritance, particularly as between children who are nationals and chil dren
who are aliens or as between legitimate children and children born out of

wed| ock.

6. Responsi bility for guaranteeing children the necessary protection lies
with the family, society and the State. Although the Covenant does not

i ndi cate how such responsibility is to be apportioned, it is primarily

i ncunbent on the fanmily, which is interpreted broadly to include all persons
conposing it in the society of the State party concerned, and particularly on
the parents, to create conditions to pronote the harnoni ous devel opment of the
child' s personality and his enjoynent of the rights recognized in the
Covenant. However, since it is quite common for the father and nother to be
gai nful ly enpl oyed outside the hone, reports by States parties should indicate
how soci ety, social institutions and the State are discharging their
responsibility to assist the famly in ensuring the protection of the child.
Mor eover, in cases where the parents and the famly seriously fail in their
duties, ill-treat or neglect the child, the State should intervene to restrict
parental authority and the child may be separated fromhis famly when
circunstances so require. |If the marriage is dissolved, steps should be
taken, keeping in view the paramunt interest of the children, to give them
necessary protection and, so far as is possible, to guarantee persona
relations with both parents. The Committee considers it useful that reports
by States parties should provide information on the special neasures of
protection adopted to protect children who are abandoned or deprived of their
fam ly environnent in order to enable themto develop in conditions that nost
closely resenble those characterizing the fam |y environnment.
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7. Under article 24, paragraph 2, every child has the right to be
regi stered i mediately after birth and to have a nane. 1In the Comrittee's

opi nion, this provision should be interpreted as being closely linked to the
provi sion concerning the right to special neasures of protection and it is
designed to pronote recognition of the child s |egal personality. Providing
for the right to have a nane is of special inmportance in the case of children
born out of wedlock. The main purpose of the obligation to register children
after birth is to reduce the danger of abduction, sale of or traffic in
children, or of other types of treatnent that are inconmpatible with the
enjoyment of the rights provided for in the Covenant. Reports by States
parties should indicate in detail the neasures that ensure the i medi ate
registration of children born in their territory.

8. Speci al attention should also be paid, in the context of the protection
to be granted to children, to the right of every child to acquire a
nationality, as provided for in article 24, paragraph 3. Wile the purpose of
this provision is to prevent a child frombeing afforded | ess protection by
soci ety and the State because he is stateless, it does not necessarily make it
an obligation for States to give their nationality to every child born in
their territory. However, States are required to adopt every appropriate
measure, both internally and in cooperation with other States, to ensure that
every child has a nationality when he is born. |In this connection, no
discrimnation with regard to the acquisition of nationality should be

adm ssi bl e under internal |aw as between legitimte children and children
born out of wedl ock or of stateless parents or based on the nationality status
of one or both of the parents. The neasures adopted to ensure that children
have a nationality should always be referred to in reports by States parties.

GENERAL COMMVENT 18 Non-discrimnation (Thirty-seventh session, 1989)

1. Non-di scrim nation, together with equality before the | aw and equa
protection of the |law wi thout any discrimnation, constitute a basic and
general principle relating to the protection of human rights. Thus,

article 2, paragraph 1, of the International Covenant on Civil and Politica

Ri ghts obligates each State party to respect and ensure to all persons wthin
its territory and subject to its jurisdiction the rights recognized in the
Covenant without distinction of any kind, such as race, colour, sex, |anguage,
religion, political or other opinion, national or social origin, property,
birth or other status. Article 26 not only entitles all persons to equality
before the | aw as well as equal protection of the | aw but al so prohibits any
di scrimnation under the | aw and guarantees to all persons equal and effective
protection agai nst discrimnation on any ground such as race, colour, sex,

| anguage, religion, political or other opinion, national or social origin,
property, birth or other status.

2. I ndeed, the principle of non-discrimnation is so basic that article 3
obligates each State party to ensure the equal right of men and wonen to

the enjoynent of the rights set forth in the Covenant. VWhile article 4,
paragraph 1, allows States parties to take nmeasures derogating fromcertain
obl i gati ons under the Covenant in tinme of public emergency, the sanme article
requires, inter alia, that those measures should not involve discrinnation
solely on the ground of race, colour, sex, |anguage, religion or socia
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origin. Furthernore, article 20, paragraph 2, obligates States parties to
prohibit, by |law, any advocacy of national, racial or religious hatred which
constitutes incitenment to discrimnation

3. Because of their basic and general character, the principle of

non-di scrimnation as well as that of equality before the | aw and equa
protection of the law are sonetinmes expressly referred to in articles relating
to particular categories of human rights. Article 14, paragraph 1, provides
that all persons shall be equal before the courts and tribunals, and

paragraph 3 of the sane article provides that, in the determ nation of any
crimnal charge against him everyone shall be entitled, in full equality, to
t he m ni num guar ant ees enunerated i n subparagraphs (a) to (g) of paragraph 3.
Simlarly, article 25 provides for the equal participation in public |ife of
all citizens, without any of the distinctions nmentioned in article 2.

4, It is for the States parties to deternm ne appropriate neasures to

i mpl enent the relevant provisions. However, the Cormittee is to be inforned
about the nature of such neasures and their conformty with the principles of
non-di scrimnation and equality before the |law and equal protection of the

I aw.

5. The Committee wishes to draw the attention of States parties to the

fact that the Covenant sonetines expressly requires themto take neasures

to guarantee the equality of rights of the persons concerned. For exanple,
article 23, paragraph 4, stipulates that States parties shall take appropriate
steps to ensure equality of rights as well as responsibilities of spouses as
to marriage, during narriage and at its dissolution. Such steps may take the
formof |egislative, admnistrative or other neasures, but it is a positive
duty of States parties to nake certain that spouses have equal rights as
required by the Covenant. 1In relation to children, article 24 provides that
all children, without any discrinination as to race, colour, sex, |anguage,
religion, national or social origin, property or birth, have the right to such
measures of protection as are required by their status as mnors, on the part
of their famly, society and the State.

6. The Conmittee notes that the Covenant neither defines the term

"di scrimnation" nor indicates what constitutes discrimnation. However,
article 1 of the International Convention on the Elimnation of Al Forms of
Raci al Di scrimnation provides that the term"racial discrimnation" shal

mean any distinction, exclusion, restriction or preference based on race,

col our, descent, or national or ethnic origin which has the purpose or effect
of nullifying or inpairing the recognition, enjoynent or exercise, on an equa
footing, of human rights and fundanental freedonms in the political, economc
social, cultural or any other field of public Iife. Simlarly, article 1 of
the Convention on the Elimnation of Al Fornms of Discrimnation against Wnen
provi des that "discrinination agai nst wonen" shall mean any distinction
exclusion or restriction nade on the basis of sex which has the effect or
purpose of impairing or nullifying the recognition, enjoynment or exercise by
woren, irrespective of their marital status, on a basis of equality of nmen and
worren, of human rights and fundanental freedons in the political, economc,
social, cultural, civil or any other field.
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7. Wil e these conventions deal only with cases of discrimnation on

speci fic grounds, the Conmittee believes that the term "discrimnation" as
used in the Covenant should be understood to inply any distinction, exclusion
restriction or preference which is based on any ground such as race, col our
sex, l|anguage, religion, political or other opinion, national or socia
origin, property, birth or other status, and which has the purpose or effect
of nullifying or inpairing the recognition, enjoynent or exercise by al
persons, on an equal footing, of all rights and freedons.

8. The enjoynent of rights and freedons on an equal footing, however, does
not mean identical treatnment in every instance. |In this connection, the

provi sions of the Covenant are explicit. For exanple, article 6, paragraph 5,
prohi bits the death sentence from being i nposed on persons bel ow 18 years of
age. The sane paragraph prohibits that sentence from being carried out on
pregnant wonen. Sinilarly, article 10, paragraph 3, requires the segregation
of juvenile offenders fromadults. Furthernore, article 25 guarantees certain
political rights, differentiating on grounds of citizenship.

9. Reports of many States parties contain information regarding |egislative
as well as administrative neasures and court decisions which relate to
protection against discrimnation in |aw, but they very often lack information
whi ch woul d reveal discrimnation in fact. When reporting on articles 2 (1),
3 and 26 of the Covenant, States parties usually cite provisions of their
constitution or equal opportunity laws with respect to equality of persons.
VWil e such information is of course useful, the Commttee wi shes to know if
there remain any problenms of discrimnation in fact, which may be practised
either by public authorities, by the community, or by private persons or

bodi es. The Conmittee wi shes to be informed about |egal provisions and

adm ni strative neasures directed at dimnishing or elimnating such

di scrimnation.

10. The Committee al so wishes to point out that the principle of equality
sonetinmes requires States parties to take affirnmative action in order to

di m nish or elimnate conditions which cause or help to perpetuate

di scrimnation prohibited by the Covenant. For exanple, in a State where the
general conditions of a certain part of the popul ation prevent or inpair their
enj oyment of human rights, the State should take specific action to correct
those conditions. Such action may involve granting for a time to the part of
t he popul ati on concerned certain preferential treatnent in specific matters as
conpared with the rest of the population. However, as |long as such action is
needed to correct discrimnation in fact, it is a case of legitimate

di fferentiati on under the Covenant.

11. Both article 2, paragraph 1, and article 26 enunerate grounds of

di scrimnation such as race, colour, sex, |anguage, religion, political or

ot her opinion, national or social origin, property, birth or other status.
The Conmittee has observed that in a nunber of constitutions and | aws not

all the grounds on which discrimnation is prohibited, as cited in article 2,
paragraph 1, are enunerated. The Comrittee would therefore Iike to receive
information from States parties as to the significance of such om ssions.
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12. VWhile article 2 limts the scope of the rights to be protected agai nst

di scrimnation to those provided for in the Covenant, article 26 does not
specify such limtations. That is to say, article 26 provides that al

persons are equal before the law and are entitled to equal protection of the

| aw wi t hout discrimnation, and that the |law shall guarantee to all persons
equal and effective protection against discrimnation on any of the enunerated

grounds. In the view of the Cormittee, article 26 does not nerely duplicate
the guarantee already provided for in article 2 but provides in itself an
autonorous right. It prohibits discrimnation in lawor in fact in any field

regul ated and protected by public authorities. Article 26 is therefore
concerned with the obligations inposed on States parties in regard to their

| egi sl ation and the application thereof. Thus, when |legislation is adopted by
a State party, it nmust comply with the requirenment of article 26 that its
content should not be discrimnatory. 1In other words, the application of the
principle of non-discrimnation contained in article 26 is not Iimted to
those rights which are provided for in the Covenant.

13. Finally, the Committee observes that not every differentiation

of treatnment will constitute discrimnation, if the criteria for such
differentiation are reasonabl e and objective and if the aimis to achieve
a purpose which is legitimte under the Covenant.

GENERAL COMMENT 19 Article 23 (Thirty-ninth session, 1990)

1. Article 23 of the International Covenant on Civil and Political Rights
recogni zes that the famly is the natural and fundanmental group unit of
society and is entitled to protection by society and the State. Protection
of the famly and its nmenbers is also guaranteed, directly or indirectly,
by other provisions of the Covenant. Thus, article 17 establishes a
prohibition on arbitrary or unlawful interference with the famly

In addition, article 24 of the Covenant specifically addresses the
protection of the rights of the child, as such or as a nmenber of a famly.
In their reports, States parties often fail to give enough information on
how the State and society are discharging their obligation to provide
protection to the famly and the persons conmposing it.

2. The Committee notes that the concept of the famly may differ in sone
respects fromState to State, and even fromregion to region within a State,
and that it is therefore not possible to give the concept a standard
definition. However, the Conmittee enphasizes that, when a group of persons
is regarded as a fanm |y under the |legislation and practice of a State, it must
be given the protection referred to in article 23. Consequently, States
parties should report on how the concept and scope of the famly is construed
or defined in their own society and | egal system \ere diverse concepts of
the famly, "nuclear" and "extended", exist within a State, this should be

i ndicated with an explanation of the degree of protection afforded to each

In view of the existence of various fornms of famly, such as unmarried coupl es
and their children or single parents and their children, States parties should
al so indicate whether and to what extent such types of famly and their
menbers are recogni zed and protected by donestic |aw and practi ce.



HRI / GEN/ 1/ Rev. 3
page 30

3. Ensuring the protection provided for under article 23 of the Covenant
requires that States parties should adopt |egislative, adm nistrative or other
measures. States parties should provide detailed information concerning the
nature of such neasures and the nmeans whereby their effective inplenmentation
is assured. In fact, since the Covenant also recognizes the right of the
famly to protection by society, States parties' reports should indicate

how t he necessary protection is granted to the famly by the State and ot her
soci al institutions, whether and to what extent the State gives financial or
ot her support to the activities of such institutions, and how it ensures that
these activities are conpatible with the Covenant.

4. Article 23, paragraph 2, of the Covenant reaffirns the right of nen and
worren of marriageable age to marry and to found a famly. Paragraph 3 of the
same article provides that no nmarriage shall be entered into without the free
and full consent of the intending spouses. States parties' reports should

i ndi cate whether there are restrictions or inpedinments to the exercise of the
right to marry based on special factors such as degree of kinship or nenta

i ncapacity. The Covenant does not establish a specific marriageabl e age
either for nmen or for wonen, but that age should be such as to enabl e each

of the intending spouses to give his or her free and full personal consent

in a formand under conditions prescribed by law. In this connection, the
Committee wishes to note that such |legal provisions nmust be conpatible with
the full exercise of the other rights guaranteed by the Covenant; thus, for

i nstance, the right to freedom of thought, conscience and religion inplies
that the legislation of each State should provide for the possibility of both

religious and civil marriages. 1In the Cormittee's view, however, for a State
to require that a narriage, which is celebrated in accordance with religious
rites, be conducted, affirnmed or registered also under civil law is not

i nconpatible with the Covenant. States are also requested to include
i nformation on this subject in their reports.

5. The right to found a famly inplies, in principle, the possibility to
procreate and live together. Wen States parties adopt fam |y planning
policies, they should be conpatible with the provisions of the Covenant and
shoul d, in particular, not be discrimnatory or conmpul sory. Simlarly, the
possibility to |live together inplies the adoption of appropriate neasures,
both at the internal level and as the case may be, in cooperation with other
States, to ensure the unity or reunification of famlies, particularly when
their menbers are separated for political, economc or simlar reasons.

6. Article 23, paragraph 4, of the Covenant provides that States parties
shall take appropriate steps to ensure equality of rights and responsibilities
of spouses as to marriage, during marriage and at its dissolution

Wth regard to equality as to marriage, the Conmrittee wi shes to note in
particul ar that no sex-based discrimination should occur in respect of the
acquisition or loss of nationality by reason of marriage. Likew se, the right
of each spouse to retain the use of his or her original famly nane or to
partici pate on an equal basis in the choice of a new fam |y name shoul d be
saf eguar ded.
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During marriage, the spouses should have equal rights and
responsibilities in the famly. This equality extends to all matters arising
fromtheir relationship, such as choice of residence, running of the
househol d, education of the children and adm nistration of assets. Such
equality continues to be applicable to arrangenments regarding | egal separation
or dissolution of the nmarriage.

Thus, any discrimnatory treatnment in regard to the grounds and
procedures for separation or divorce, child custody, maintenance or alinony,
visiting rights or the loss or recovery of parental authority nust be
prohi bited, bearing in nmind the parambunt interest of the children in this
connection. States parties should, in particular, include information in
their reports concerning the provision nade for the necessary protection of
any children at the dissolution of a marriage or on the separation of the
spouses.

GENERAL COMMENT 20 Article 7 (Forty-fourth session, 1992)

1. Thi s general comment replaces general comment 7 (the sixteenth session
1982) reflecting and further developing it.

2. The aim of the provisions of article 7 of the International Covenant on
Civil and Political Rights is to protect both the dignity and the physical and
mental integrity of the individual. It is the duty of the State party to

afford everyone protection through |egislative and other neasures as may be
necessary against the acts prohibited by article 7, whether inflicted by
people acting in their official capacity, outside their official capacity or
in a private capacity. The prohibition in article 7 is conplenented by the
positive requirenments of article 10, paragraph 1, of the Covenant, which
stipulates that "All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person”.

3. The text of article 7 allows of no limtation. The Conmttee also
reaffirnms that, even in situations of public energency such as those referred
toin article 4 of the Covenant, no derogation fromthe provision of article 7
is allowed and its provisions nust remain in force. The Commttee |ikew se
observes that no justification or extenuating circunstances may be invoked to
excuse a violation of article 7 for any reasons, including those based on an
order froma superior officer or public authority.

4, The Covenant does not contain any definition of the concepts covered by
article 7, nor does the Conmittee consider it necessary to draw up a |ist of
prohi bited acts or to establish sharp distinctions between the different kinds
of punishnment or treatnent; the distinctions depend on the nature, purpose and
severity of the treatnent applied.

5. The prohibition in article 7 relates not only to acts that cause

physical pain but also to acts that cause nental suffering to the victim In
the Conmittee's view, noreover, the prohibition nmust extend to corpora

puni shment, including excessive chastisement ordered as punishment for a crine
or as an educative or disciplinary measure. It is appropriate to enphasize in
this regard that article 7 protects, in particular, children, pupils and
patients in teaching and nedical institutions.
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6. The Committee notes that prolonged solitary confinenment of the detained
or inprisoned person may anount to acts prohibited by article 7. As the
Committee has stated in its general conment No. 6 (16), article 6 of the
Covenant refers generally to abolition of the death penalty in ternms that
strongly suggest that abolition is desirable. Mreover, when the death
penalty is applied by a State party for the nbpst serious crimes, it must not
only be strictly limted in accordance with article 6 but it nust be carried
out in such a way as to cause the | east possible physical and nmenta
suffering.

7. Article 7 expressly prohibits nmedical or scientific experinentation

wi t hout the free consent of the person concerned. The Committee notes that
the reports of States parties generally contain little information on this
point. More attention should be given to the need and neans to ensure
observance of this provision. The Committee al so observes that specia
protection in regard to such experinments is necessary in the case of persons
not capable of giving valid consent, and in particular those under any form
of detention or inprisonnent. Such persons should not be subjected to any
medi cal or scientific experinmentation that may be detrinmental to their health.

8. The Conmittee notes that it is not sufficient for the inplenentation of
article 7 to prohibit such treatnent or punishment or to nake it a crine.
States parties should informthe Commttee of the legislative, admnistrative,
judicial and other neasures they take to prevent and punish acts of torture
and cruel, inhuman and degrading treatment in any territory under their
jurisdiction.

9. In the view of the Comrittee, States parties nmust not expose individuals
to the danger of torture or cruel, inhuman or degrading treatnent or

puni shment upon return to another country by way of their extradition

expul sion or refoul enent. States parties should indicate in their reports
what neasures they have adopted to that end.

10. The Committee should be infornmed how States parties dissenminate, to the
popul ation at large, relevant information concerning the ban on torture and
the treatment prohibited by article 7. Enforcenent personnel, medica
personnel, police officers and any other persons involved in the custody or
treatment of any individual subjected to any formof arrest, detention or

i mpri sonment nust receive appropriate instruction and training. States
parties should informthe Committee of the instruction and training given and
the way in which the prohibition of article 7 forms an integral part of the
operational rules and ethical standards to be followed by such persons.

11. In addition to describing steps to provide the general protection

agai nst acts prohibited under article 7 to which anyone is entitled, the State
party shoul d provide detailed informati on on safeguards for the specia
protection of particularly vulnerable persons. It should be noted that
keepi ng under systematic review interrogation rules, instructions, nethods and
practices as well as arrangenents for the custody and treatnment of persons
subjected to any formof arrest, detention or inprisonment is an effective
means of preventing cases of torture and ill-treatnent. To guarantee the
effective protection of detained persons, provisions should be nade for
detainees to be held in places officially recognized as places of detention
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and for their nanmes and places of detention, as well as for the nanmes of
persons responsible for their detention, to be kept in registers readily
avail abl e and accessible to those concerned, including relatives and friends.
To the same effect, the tine and place of all interrogations should be
recorded, together with the nanes of all those present and this infornmation
shoul d al so be avail able for purposes of judicial or adm nistrative

proceedi ngs. Provisions should al so be nade agai nst i ncommuni cado detention
In that connection, States parties should ensure that any places of detention
be free fromany equipnent liable to be used for inflicting torture or
ill-treatnment. The protection of the detainee also requires that pronpt and
regul ar access be given to doctors and | awers and, under appropriate

supervi sion when the investigation so requires, to famly nenbers.

12. It is inmportant for the discouragenent of violations under article 7
that the | aw nmust prohibit the use of admi ssibility in judicial proceedings of
statements or confessions obtained through torture or other prohibited
treatment.

13. States parties should indicate when presenting their reports the
provisions of their crimnal |aw which penalize torture and cruel, inhuman and
degradi ng treatnment or punishnment, specifying the penalties applicable to such
acts, whether comritted by public officials or other persons acting on behalf
of the State, or by private persons. Those who violate article 7, whether by
encouragi ng, ordering, tolerating or perpetrating prohibited acts, must be
hel d responsi ble. Consequently, those who have refused to obey orders nust

not be puni shed or subjected to any adverse treatnment.

14. Article 7 should be read in conjunction with article 2, paragraph 3, of
the Covenant. In their reports, States parties should indicate how their

| egal systemeffectively guarantees the immediate term nation of all the acts
prohibited by article 7 as well as appropriate redress. The right to | odge
conpl ai nts agai nst mal treatnment prohibited by article 7 nmust be recognized in
the donestic law. Conplaints nust be investigated pronptly and inpartially by
conpetent authorities so as to nmake the renedy effective. The reports of
States parties should provide specific information on the renedi es avail abl e
to victins of nmaltreatnent and the procedure that conplainants must follow,
and statistics on the nunber of conplaints and how t hey have been dealt with.

15. The Committee has noted that sonme States have granted ammesty in respect
of acts of torture. Ammesties are generally inconpatible with the duty of
States to investigate such acts; to guarantee freedom from such acts within
their jurisdiction; and to ensure that they do not occur in the future.

States nmay not deprive individuals of the right to an effective renedy,

i ncl udi ng conpensation and such full rehabilitation as may be possible.

GENERAL COMMVENT 21 Article 10 (Forty-fourth session, 1992)

1. Thi s general comment replaces general comment 9 (the sixteenth
session, 1982) reflecting and further developing it.

2. Article 10, paragraph 1, of the International Covenant on Civil and
Political Rights applies to any one deprived of |liberty under the [ aws and
authority of the State who is held in prisons, hospitals - particularly
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psychiatric hospitals - detention canps or correctional institutions or

el sewhere. States parties should ensure that the principle stipulated therein
is observed in all institutions and establishments within their jurisdiction
where persons are being held.

3. Article 10, paragraph 1, inposes on States parties a positive obligation
towards persons who are particularly vul nerable because of their status as
persons deprived of liberty, and conmpl ements for themthe ban on torture or

ot her cruel, inhuman or degrading treatnment or punishnent contained in
article 7 of the Covenant. Thus, not only may persons deprived of their
liberty not be subjected to treatnment that is contrary to article 7, including
medi cal or scientific experinmentation, but neither may they be subjected to
any hardship or constraint other than that resulting fromthe deprivation of
liberty; respect for the dignity of such persons nust be guaranteed under the
same conditions as for that of free persons. Persons deprived of their
liberty enjoy all the rights set forth in the Covenant, subject to the
restrictions that are unavoidable in a closed environment.

4, Treating all persons deprived of their liberty with humanity and with
respect for their dignity is a fundamental and universally applicable rule.
Consequently, the application of this rule, as a mninmum cannot be dependent
on the material resources available in the State party. This rule must be
applied without distinction of any kind, such as race, colour, sex, |anguage,
religion, political or other opinion, national or social origin, property,
birth or other status.

5. States parties are invited to indicate in their reports to what extent
they are applying the relevant United Nations standards applicable to the
treatment of prisoners: the Standard M ni mum Rules for the Treatnment of
Prisoners (1957), the Body of Principles for the Protection of Al Persons
under Any Form of Detention or Inprisonment (1988), the Code of Conduct for
Law Enforcement O ficials (1978) and the Principles of Medical Ethics relevant
to the Role of Health Personnel, particularly Physicians, in the Protection of
Pri soners and Detai nees agai nst Torture and Ot her Cruel, Inhuman or Degradi ng
Treat ment or Puni shnent (1982).

6. The Committee recalls that reports should provide detailed informtion
on national legislative and adninistrative provisions that have a bearing on
the right provided for in article 10, paragraph 1. The Comrittee al so
considers that it is necessary for reports to specify what concrete nmeasures
have been taken by the conpetent authorities to nonitor the effective
application of the rules regarding the treatnment of persons deprived of their
liberty. States parties should include in their reports information
concerning the systemfor supervising penitentiary establishments, the
specific neasures to prevent torture and cruel, inhuman or degrading
treatment, and how inpartial supervision is ensured.

7. Furthernore, the Conmittee recalls that reports should indicate whether
the various applicable provisions forman integral part of the instruction and
trai ning of the personnel who have authority over persons deprived of their
liberty and whether they are strictly adhered to by such personnel in the

di scharge of their duties. It would also be appropriate to specify whether
arrested or detained persons have access to such information and have
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effective |l egal neans enabling themto ensure that those rules are respected,
to complain if the rules are ignored and to obtain adequate conpensation in
the event of a violation

8. The Committee recalls that the principle set forth in article 10,
paragraph 1, constitutes the basis for the nore specific obligations of States
parties in respect of crimnal justice, which are set forth in article 10,

par agr aphs 2 and 3.

9. Article 10, paragraph 2 (a), provides for the segregation, save in
exceptional circunstances, of accused persons from convicted ones. Such
segregation is required in order to enphasize their status as unconvicted
persons who at the sane tine enjoy the right to be presuned i nnocent as stated
in article 14, paragraph 2. The reports of States parties should indicate how
the separation of accused persons from convicted persons is effected and
explain how the treatment of accused persons differs fromthat of convicted
per sons.

10. As to article 10, paragraph 3, which concerns convicted persons,

the Conmttee wishes to have detailed information on the operation of the
penitentiary systemof the State party. No penitentiary system should be

only retributory; it should essentially seek the reformation and socia
rehabilitation of the prisoner. States parties are invited to specify whether
they have a systemto provide assistance after release and to give information
as to its success.

11. In a nunber of cases, the information furnished by the State party
contains no specific reference either to |egislative or adm nistrative

provi sions or to practical neasures to ensure the re-education of convicted
persons. The Committee requests specific information concerning the neasures
taken to provide teaching, education and re-education, vocational guidance and
training and al so concerning work programes for prisoners inside the
penitentiary establishnment as well as outside.

12. In order to determ ne whether the principle set forth in article 10,
paragraph 3, is being fully respected, the Cormittee al so requests information
on the specific measures applied during detention, e.g., how convicted persons
are dealt with individually and how they are categorized, the disciplinary
system solitary confinenent and hi gh-security detention and the conditions
under which contacts are ensured with the outside world (famly, |awer,

soci al and nedi cal services, non-governnental organizations).

13. Moreover, the Committee notes that in the reports of sonme States parties
no i nformati on has been provided concerning the treatment accorded to accused
juvenil e persons and juvenile offenders. Article 10, paragraph 2 (b),

provi des that accused juvenile persons shall be separated fromadults. The
informati on given in reports shows that sone States parties are not paying the
necessary attention to the fact that this is a nandatory provision of the
Covenant. The text al so provides that cases involving juveniles nust be

consi dered as speedily as possible. Reports should specify the nmeasures taken
by States parties to give effect to that provision. Lastly, under article 10,
paragraph 3, juvenile offenders shall be segregated from adults and be
accorded treatnment appropriate to their age and | egal status in so far as
conditions of detention are concerned, such as shorter working hours and
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contact with relatives, with the aimof furthering their reformation and
rehabilitation. Article 10 does not indicate any Iimts of juvenile age.
VWhile this is to be determi ned by each State party in the light of rel evant
social, cultural and other conditions, the Committee is of the opinion that
article 6, paragraph 5, suggests that all persons under the age of 18 should
be treated as juveniles, at least in matters relating to crimnal justice.
States should give relevant information about the age groups of persons
treated as juveniles. In that regard, States parties are invited to

i ndi cate whether they are applying the United Nations Standard M ni num

Rul es for the Administration of Juvenile Justice, known as the Beijing

Rul es (1987).

GENERAL COWMMVENT 22 Article 18 (Forty-eighth session, 1993)

1. The right to freedom of thought, conscience and religion (which includes
the freedomto hold beliefs) in article 18.1 is far-reaching and profound; it
enconpasses freedom of thought on all matters, personal conviction and the
conmitrment to religion or belief, whether manifested individually or in
comunity with others. The Conmittee draws the attention of States parties to
the fact that the freedom of thought and the freedom of conscience are
protected equally with the freedomof religion and belief. The fundanenta
character of these freedons is also reflected in the fact that this provision
cannot be derogated from even in tine of public emergency, as stated in
article 4.2 of the Covenant.

2. Article 18 protects theistic, non-theistic and atheistic beliefs, as
well as the right not to profess any religion or belief. The ternms "belief”
and "religion" are to be broadly construed. Article 18 is not limted inits
application to traditional religions or to religions and beliefs with
institutional characteristics or practices anal ogous to those of traditiona
religions. The Committee therefore views with concern any tendency to

di scrimnate against any religion or belief for any reason, including the
fact that they are newWy established, or represent religious mnorities

that may be the subject of hostility on the part of a predom nant religious
conmuni ty.

3. Article 18 distinguishes the freedom of thought, conscience, religion or
belief fromthe freedomto manifest religion or belief. It does not permt
any limtations whatsoever on the freedom of thought and consci ence or on the
freedomto have or adopt a religion or belief of one's choice. These freedons
are protected unconditionally, as is the right of everyone to hold opinions

wi thout interference in article 19.1. In accordance with articles 18.2

and 17, no one can be conpelled to reveal his thoughts or adherence to a
religion or belief.

4, The freedomto manifest religion or belief nay be exercised “either
individually or in conmunity with others and in public or private”. The
freedomto manifest religion or belief in worship, observance, practice and

t eachi ng enconpasses a broad range of acts. The concept of worship extends to
ritual and cerenonial acts giving direct expression to belief, as well as
various practices integral to such acts, including the building of places of
wor ship, the use of ritual fornulae and objects, the display of symbols, and

t he observance of holidays and days of rest. The observance and practice of
religion or belief may include not only cerenonial acts but also such custons
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as the observance of dietary regul ations, the wearing of distinctive clothing
or headcoverings, participation in rituals associated with certain stages of
life, and the use of a particular |anguage customarily spoken by a group. In
addition, the practice and teaching of religion or belief includes acts
integral to the conduct by religious groups of their basic affairs, such as
the freedomto choose their religious |eaders, priests and teachers, the
freedomto establish sem naries or religious schools and the freedomto
prepare and distribute religious texts or publications.

5. The Conmittee observes that the freedomto "have or to adopt™ a religion
or belief necessarily entails the freedomto choose a religion or belief,
including the right to replace one's current religion or belief wth another
or to adopt atheistic views, as well as the right to retain one's religion or
belief. Article 18.2 bars coercion that would inpair the right to have or
adopt a religion or belief, including the use of threat of physical force or
penal sanctions to conpel believers or non-believers to adhere to their
religious beliefs and congregations, to recant their religion or belief or to
convert. Policies or practices having the same intention or effect, such as,
for exanple, those restricting access to education, nedical care, enploynent
or the rights guaranteed by article 25 and other provisions of the Covenant,
are simlarly inconsistent with article 18.2. The sane protection is enjoyed
by hol ders of all beliefs of a non-religious nature.

6. The Committee is of the viewthat article 18.4 permts public schoo
instruction in subjects such as the general history of religions and ethics
if it is givenin a neutral and objective way. The liberty of parents or
| egal guardians to ensure that their children receive a religious and
nmoral education in conformty with their own convictions, set forth in
article 18.4, is related to the guarantees of the freedomto teach a
religion or belief stated in article 18.1. The Conmittee notes that
public education that includes instruction in a particular religion or
belief is inconsistent with article 18.4 unless provision is made for
non-di scrim natory exenptions or alternatives that woul d acconmpdat e

the wi shes of parents and guardi ans.

7. In accordance with article 20, no manifestation of religion or belief
may anmount to propaganda for war or advocacy of national, racial or religious
hatred that constitutes incitenment to discrimnation, hostility or violence.
As stated by the Comrittee in its CGeneral Comrent 11 [19], States parties are
under the obligation to enact laws to prohibit such acts.

8. Article 18.3 permits restrictions on the freedomto manifest religion or
belief only if linitations are prescribed by |law and are necessary to protect
public safety, order, health or norals, or the fundanental rights and freedons
of others. The freedomfrom coercion to have or to adopt a religion or belief
and the liberty of parents and guardians to ensure religious and nora
education cannot be restricted. In interpreting the scope of permissible
l[imtation clauses, States parties should proceed fromthe need to protect the
ri ghts guaranteed under the Covenant, including the right to equality and
non-di scrimnation on all grounds specified in articles 2, 3 and 26.
Limtations i nposed nust be established by |law and nmust not be applied in a
manner that would vitiate the rights guaranteed in article 18. The Comittee
observes that paragraph 3 of article 18 is to be strictly interpreted:
restrictions are not allowed on grounds not specified there, even if they
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woul d be allowed as restrictions to other rights protected in the Covenant,
such as national security. Limtations may be applied only for those purposes
for which they were prescribed and nust be directly related and proportionate
to the specific need on which they are predicated. Restrictions may not be

i nposed for discrimnatory purposes or applied in a discrimnatory manner

The Conmittee observes that the concept of norals derives from many soci al

phi | osophi cal and religious traditions; consequently, limtations on the
freedomto manifest a religion or belief for the purpose of protecting norals
must be based on principles not deriving exclusively froma single tradition.
Persons al ready subject to certain legitimte constraints, such as prisoners,
continue to enjoy their rights to manifest their religion or belief to the
full est extent conpatible with the specific nature of the constraint. States
parties' reports should provide information on the full scope and effects of
[imtations under article 18.3, both as a matter of |aw and of their
application in specific circunstances.

9. The fact that a religion is recognized as a state religion or that it
is established as official or traditional or that its followers conprise the
majority of the population, shall not result in any inpairment of the

enj oynent of any of the rights under the Covenant, including articles 18

and 27, nor in any discrimnation against adherents to other religions or
non- believers. |In particular, certain nmeasures discrimnating against the
|atter, such as neasures restricting eligibility for governnment service to
menbers of the predom nant religion or giving economc privileges to them or
i nposi ng special restrictions on the practice of other faiths, are not in
accordance with the prohibition of discrimnation based on religion or belief
and the guarantee of equal protection under article 26. The neasures
contenplated by article 20, paragraph 2 of the Covenant constitute inportant
saf eguards agai nst infringenent of the rights of religious mnorities and of
other religious groups to exercise the rights guaranteed by articles 18

and 27, and against acts of violence or persecution directed towards those
groups. The Conmmittee wi shes to be informed of measures taken by States
parties concerned to protect the practices of all religions or beliefs from
i nfringement and to protect their followers fromdiscrimnation. Simlarly,
information as to respect for the rights of religious mnorities under
article 27 is necessary for the Conmttee to assess the extent to which the
right to freedom of thought, conscience, religion and belief has been

i npl enmented by States parties. States parties concerned should al so include
in their reports information relating to practices considered by their |aws
and jurisprudence to be punishable as bl asphenous.

10. If a set of beliefs is treated as official ideology in constitutions,
statutes, proclamations of ruling parties, etc., or in actual practice, this
shall not result in any inpairment of the freedons under article 18 or any
ot her rights recogni zed under the Covenant nor in any discrimnation against
persons who do not accept the official ideology or who oppose it.

11. Many individuals have clainmed the right to refuse to performmlitary
servi ce (conscientious objection) on the basis that such right derives from
their freedons under article 18. In response to such clainms, a grow ng nunber

of States have in their |aws exenpted from conpul sory military service
citizens who genuinely hold religious or other beliefs that forbid the
performance of mlitary service and replaced it with alternative nationa
service. The Covenant does not explicitly refer to a right to conscientious
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objection, but the Commttee believes that such a right can be derived from
article 18, inasnuch as the obligation to use |ethal force may seriously
conflict with the freedom of conscience and the right to mani fest one's
religion or belief. Wen this right is recognized by |aw or practice, there
shall be no differentiation anmong consci enti ous objectors on the basis of the
nature of their particular beliefs; |ikewi se, there shall be no discrimnation
agai nst conscienti ous objectors because they have failed to performmlitary
service. The Conmittee invites States parties to report on the conditions
under whi ch persons can be exenpted frommnilitary service on the basis of
their rights under article 18 and on the nature and | ength of alternative
nati onal service

GENERAL COMMVENT 23 Article 27 (Fiftieth session, 1994)

1. Article 27 of the Covenant provides that, in those States in which
ethnic, religious or linguistic mnorities exist, persons belonging to these
mnorities shall not be denied the right, in comunity with the other menbers
of their group, to enjoy their own culture, to profess and practise their own
religion, or to use their own | anguage. The Committee observes that this
article establishes and recogni zes a right which is conferred on individuals
bel onging to mnority groups and which is distinct from and additional to,
all the other rights which, as individuals in commbn with everyone el se, they
are already entitled to enjoy under the Covenant.

2. In some conmuni cations submitted to the Comrittee under the Optiona
Protocol, the right protected under article 27 has been confused with the
right of peoples to self-determ nation proclained in article 1 of the
Covenant. Further, in reports subnmitted by States parties under article 40 of
the Covenant, the obligations placed upon States parties under article 27 have
soneti mes been confused with their duty under article 2.1 to ensure the

enj oynent of the rights guaranteed under the Covenant w thout discrimnation
and also with equality before the | aw and equal protection of the |aw under
article 26.

3.1. The Covenant draws a distinction between the right to self-determ nation
and the rights protected under article 27. The former is expressed to be a
right belonging to peoples and is dealt with in a separate part (Part 1) of

t he Covenant. Self-determination is not a right cognizable under the Optiona

Protocol. Article 27, on the other hand, relates to rights conferred on
i ndi vidual s as such and is included, like the articles relating to other
personal rights conferred on individuals, in Part Ill of the Covenant and is

cogni zabl e under the Optional Protocol. 1/

3.2. The enjoynent of the rights to which article 27 rel ates does not
prejudi ce the sovereignty and territorial integrity of a State party. At the
same time, one or other aspect of the rights of individuals protected under
that article - for exanple, to enjoy a particular culture - may consist in a
way of life which is closely associated with territory and use of its
resources. 2/ This may particularly be true of nenbers of indigenous
conmunities constituting a mnority.

4, The Covenant al so distinguishes the rights protected under article 27
from the guarantees under articles 2.1 and 26. The entitlenent, under
article 2.1, to enjoy the rights under the Covenant w thout discrimnation



HRI / GEN 1/ Rev. 3

page 40
applies to all individuals within the territory or under the jurisdiction of
the State whether or not those persons belong to a mnority. In addition

there is a distinct right provided under article 26 for equality before the

| aw, equal protection of the law, and non-discrimnation in respect of rights
granted and obligations inposed by the States. It governs the exercise of al
rights, whether protected under the Covenant or not, which the State party
confers by law on individuals within its territory or under its jurisdiction
irrespective of whether they belong to the mnorities specified in article 27
or not. 3/ Sone States parties who claimthat they do not discrimnate on
grounds of ethnicity, |anguage or religion, wongly contend, on that basis

al one, that they have no mnorities.

5.1. The terns used in article 27 indicate that the persons designed to be
protected are those who belong to a group and who share in commn a culture,
a religion and/or a | anguage. Those terns also indicate that the individuals
designed to be protected need not be citizens of the State party. 1In this
regard, the obligations deriving fromarticle 2.1 are also relevant, since a
State party is required under that article to ensure that the rights protected
under the Covenant are available to all individuals within its territory and
subject to its jurisdiction, except rights which are expressly nmade to apply
to citizens, for exanple, political rights under article 25. A State party
may not, therefore, restrict the rights under article 27 to its citizens

al one.

5.2. Article 27 confers rights on persons belonging to mnorities which
"exist" in a State party. Gven the nature and scope of the rights envisaged
under that article, it is not relevant to determ ne the degree of pernmanence
that the term"exist" connotes. Those rights sinply are that individuals

bel onging to those mnorities should not be denied the right, in comunity
with menbers of their group, to enjoy their own culture, to practise their
religion and speak their |anguage. Just as they need not be nationals or
citizens, they need not be pernmanent residents. Thus, mgrant workers or even
visitors in a State party constituting such mnorities are entitled not to be
deni ed the exercise of those rights. As any other individual in the territory
of the State party, they would, also for this purpose, have the genera

rights, for exanple, to freedom of association, of assenbly, and of

expression. The existence of an ethnic, religious or linguistic mnority in a
given State party does not depend upon a decision by that State party but
requires to be established by objective criteria.

5.3. The right of individuals belonging to a linguistic mnority to use their
| anguage anong t henselves, in private or in public, is distinct from other

| anguage rights protected under the Covenant. |In particular, it should be

di stinguished fromthe general right to freedom of expression protected under
article 19. The latter right is available to all persons, irrespective of
whet her they belong to minorities or not. Further, the right protected under
article 27 should be distinguished fromthe particular right which

article 14.3 (f) of the Covenant confers on accused persons to interpretation
where they cannot understand or speak the | anguage used in the courts.
Article 14.3 (f) does not, in any other circunstances, confer on accused
persons the right to use or speak the | anguage of their choice in court
proceedi ngs. 4/
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6.1. Although article 27 is expressed in negative ternms, that article,
nevert hel ess, does recognize the existence of a "right" and requires that it
shall not be denied. Consequently, a State party is under an obligation to
ensure that the exi stence and the exercise of this right are protected agai nst
their denial or violation. Positive neasures of protection are, therefore,
required not only against the acts of the State party itself, whether through
its legislative, judicial or admnistrative authorities, but also against the
acts of other persons within the State party.

6.2. Although the rights protected under article 27 are individual rights,
they depend in turn on the ability of the mnority group to maintain its
culture, language or religion. Accordingly, positive measures by States may
al so be necessary to protect the identity of a mnority and the rights of its
menbers to enjoy and develop their culture and | anguage and to practise their
religion, in comunity with the other nmenbers of the group. In this
connection, it has to be observed that such positive neasures nust respect the
provisions of articles 2.1 and 26 of the Covenant both as regards the
treatment between different mnorities and the treatnment between the persons
bel onging to them and the remaining part of the population. However, as |ong
as those neasures are ainmed at correcting conditions which prevent or inpair
the enjoynent of the rights guaranteed under article 27, they may constitute a
legitimate differentiation under the Covenant, provided that they are based on
reasonabl e and objective criteria.

7. Wth regard to the exercise of the cultural rights protected under
article 27, the Committee observes that culture manifests itself in many
forms, including a particular way of |ife associated with the use of |and
resources, especially in the case of indigenous peoples. That right may

i nclude such traditional activities as fishing or hunting and the right to
live in reserves protected by law. 5/ The enjoynment of those rights may
require positive | egal neasures of protection and neasures to ensure the
effective participation of menbers of minority comrunities in decisions
whi ch affect them

8. The Committee observes that none of the rights protected under
article 27 of the Covenant may be legitimately exercised in a manner
or to an extent inconsistent with the other provisions of the Covenant.

9. The Conmittee concludes that article 27 relates to rights whose
protection inmposes specific obligations on States parties. The protection
of these rights is directed towards ensuring the survival and continued
devel opnent of the cultural, religious and social identity of the

m norities concerned, thus enriching the fabric of society as a whole.
Accordingly, the Conmittee observes that these rights nust be protected
as such and should not be confused with other personal rights conferred
on one and all under the Covenant. States parties, therefore, have an
obligation to ensure that the exercise of these rights is fully protected
and they should indicate in their reports the nmeasures they have adopted
to this end
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Not es

1/ See Oficial Records of the General Assenbly, Thirty-ninth
Sessi on, Suppl enent No. 40 (A/39/40), annex VI, Ceneral Comment No. 12 (21)
(article 1), also issued in docunent CCPR/ C/21/Rev.1; ibid., Forty-fifth
Session, Supplenent No. 40, (A/45/40), vol. 11, annex |IX, sect. A
Comuni cation No. 167/1984 (Bernard Om nayak, Chief of the Lubicon Lake
Band v. Canada), views adopted on 26 March 1990.

2/ See ibid., Forty-third Session, Supplenent No. 40 (A/43/40),
annex VIIl, sect. G Comrunication No. 197/1985 (Kitok v. Sweden), Vviews
adopted on 27 July 1988.

3/ See ibid., Forty-second Session, Supplenment No. 40 (A 42/40),
annex VI, sect. D, Conmunication No. 182/1984 (F.H. Zwaan-de Vries v.
the Netherlands), views adopted on 9 April 1987; ibid., sect. C,
Conmuni cati on No. 180/1984 (L.G Danning v. the Netherl ands), views
adopted on 9 April 1987.

4/ See ibid., Forty-fifth Session, Supplenent No. 40, (A 45/40),
vol. 11, annex X, sect. A, Conmunication No. 220/1987 (I.K. v. France),
deci sion of 8 Novenber 1989; ibid., sect. B, Comrunication No. 222/1987
(MK. v. France), decision of 8 Novenber 1989

5/ See notes 1 and 2 above, Communication No. 167/1984
(Bernard Om nayak, Chief of the Lubicon Lake Band v. Canada), views adopted on
26 March 1990, and Communi cation No. 197/1985 (Kitok v. Sweden), views adopted
on 27 July 1988.

GENERAL COMMVENT 24 General comment on issues relating to reservations made
upon ratification or accession to the Covenant or the
Optional Protocols thereto, or in relation to declarations
under article 41 of the Covenant
(fifty-second session, 1994)

1. As of 1 Novenber 1994, 46 of the 127 States parties to the Internationa
Covenant on Civil and Political Rights had, between them entered 150
reservations of varying significance to their acceptance of the obligations

of the Covenant. Sone of these reservations exclude the duty to provide and
guarantee particular rights in the Covenant. Ohers are couched in nore
general terns, often directed to ensuring the continued paranmountcy of certain
donmestic legal provisions. Still others are directed at the conpetence of the
Committee. The nunber of reservations, their content and their scope may
underm ne the effective inplenentati on of the Covenant and tend to weaken
respect for the obligations of States parties. It is inportant for States
parties to know exactly what obligations they, and other States parties, have
in fact undertaken. And the Committee, in the performance of its duties under
either article 40 of the Covenant or under the Optional Protocols, nust know
whether a State is bound by a particular obligation or to what extent. This
will require a determnation as to whether a unilateral statenent is a
reservation or an interpretative declaration and a determ nation of its
acceptability and effects.
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2. For these reasons the Conmittee has deened it useful to address in a
General Comment the issues of international |aw and human rights policy that
arise. The Ceneral Comment identifies the principles of international |aw
that apply to the naking of reservations and by reference to which their

acceptability is to be tested and their purport to be interpreted. It
addresses the role of States parties in relation to the reservations of
others. It further addresses the role of the Committee itself in relation to

reservations. And it nmakes certain recommendations to present States parties
for a reviewing of reservations and to those States that are not yet parties

about |egal and human rights policy considerations to be borne in mnd should
they consider ratifying or acceding with particul ar reservations.

3. It is not always easy to distinguish a reservation froma declaration as
to a State's understanding of the interpretation of a provision, or froma
statement of policy. Regard will be had to the intention of the State, rather
than the formof the instrunent. |If a statenment, irrespective of its nane or
title, purports to exclude or nodify the legal effect of a treaty inits
application to the State, it constitutes a reservation. 1/ Conversely, if a
so-cal l ed reservation nerely offers a State's understandi ng of a provision but
does not exclude or nodify that provision in its application to that State, it
is, inreality, not a reservation

4, The possibility of entering reservations nay encourage States which

consi der that they have difficulties in guaranteeing all the rights in the
Covenant none the less to accept the generality of obligations in that
instrument. Reservations may serve a useful function to enable States to
adapt specific elements in their laws to the inherent rights of each person

as articulated in the Covenant. However, it is desirable in principle that
States accept the full range of obligations, because the human rights nornmns
are the | egal expression of the essential rights that every person is entitled
to as a human being.

5. The Covenant neither prohibits reservations nor nmentions any type of
permtted reservation. The sanme is true of the first Optional Protocol

The Second Optional Protocol provides, in article 2, paragraph 1, that "No
reservation is admi ssible to the present Protocol, except for a reservation
made at the time of ratification or accession that provides for the
application of the death penalty in time of war pursuant to a conviction
for a nost serious crinme of a mlitary nature conmtted during wartinme".

Par agraphs 2 and 3 provide for certain procedural obligations.

6. The absence of a prohibition on reservations does not nean that any
reservation is permtted. The matter of reservations under the Covenant

and the first Optional Protocol is governed by international |aw

Article 19 (3) of the Vienna Convention on the Law of Treaties provides

rel evant guidance. 2/ It stipulates that where a reservation is not
prohibited by the treaty or falls within the specified permtted categories,

a State may nake a reservation provided it is not inconpatible with the object
and purpose of the treaty. Even though, unlike some other human rights
treaties, the Covenant does not incorporate a specific reference to the object
and purpose test, that test governs the nmatter of interpretation and
acceptability of reservations.
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7. In an instrument which articulates very many civil and political rights,
each of the many articles, and indeed their interplay, secures the objectives
of the Covenant. The object and purpose of the Covenant is to create legally
bi ndi ng standards for human rights by defining certain civil and politica
rights and placing themin a framework of obligations which are legally

bi nding for those States which ratify; and to provide an efficacious

supervi sory machinery for the obligations undertaken

8. Reservations that offend perenptory nornms woul d not be conpatible with
the object and purpose of the Covenant. Although treaties that are nere
exchanges of obligations between States allow themto reserve inter se
application of rules of general international law, it is otherw se in human
rights treaties, which are for the benefit of persons within their
jurisdiction. Accordingly, provisions in the Covenant that represent
customary international |law (and a fortiori when they have the character of
perenptory normnms) nmay not be the subject of reservations. Accordingly, a
State may not reserve the right to engage in slavery, to torture, to subject
persons to cruel, inhuman or degrading treatnent or punishnment, to arbitrarily
deprive persons of their lives, to arbitrarily arrest and detain persons, to
deny freedom of thought, conscience and religion, to presunme a person guilty
unl ess he proves his innocence, to execute pregnant wonen or children, to
permt the advocacy of national, racial or religious hatred, to deny to
persons of marriageable age the right to marry, or to deny to mnorities the
right to enjoy their own culture, profess their own religion, or use their own
| anguage. And while reservations to particular clauses of article 14 may be
acceptable, a general reservation to the right to a fair trial would not be.

9. Applying nore generally the object and purpose test to the Covenant, the
Conmittee notes that, for exanple, reservation to article 1 denying peoples
the right to deternine their own political status and to pursue their
econom c, social and cultural devel opnment, would be inconmpatible with the

obj ect and purpose of the Covenant. Equally, a reservation to the obligation
to respect and ensure the rights, and to do so on a non-discrimnatory basis
(article 2 (1)) would not be acceptable. Nor nmay a State reserve an
entitlenent not to take the necessary steps at the donestic level to give
effect to the rights of the Covenant (article 2 (2)).

10. The Committee has further exam ned whether categories of reservations
may of fend the "object and purpose” test. |In particular, it falls for

consi deration as to whether reservations to the non-derogabl e provisions of
the Covenant are conpatible with its object and purpose. VWile there is no
hi erarchy of inportance of rights under the Covenant, the operation of certain
rights may not be suspended, even in tinmes of national emergency. This
underlines the great inportance of non-derogable rights. But not all rights
of profound inportance, such as articles 9 and 27 of the Covenant, have in
fact been made non-derogable. One reason for certain rights being made

non- derogabl e i s because their suspension is irrelevant to the legitimte
control of the state of national energency (for exanple, no inprisonment for
debt, in article 11). Another reason is that derogati on may i ndeed be

i mpossi ble (as, for exanple, freedom of conscience). At the sane tine, sone
provi si ons are non-derogabl e exactly because w thout themthere would be no
rule of law. A reservation to the provisions of article 4 itself, which
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precisely stipulates the balance to be struck between the interests of the
State and the rights of the individual in tines of energency, would fall in
this category. And sone non-derogable rights, which in any event cannot be
reserved because of their status as perenptory norns, are also of this
character - the prohibition of torture and arbitrary deprivation of life are
exanples. 3/ VWile there is no automatic correl ati on between reservations to
non- der ogabl e provi sions, and reservations which offend agai nst the object and
pur pose of the Covenant, a State has a heavy onus to justify such a
reservati on.

11. The Covenant consists not just of the specified rights, but of inportant
supportive guarantees. These guarantees provide the necessary franmework for
securing the rights in the Covenant and are thus essential to its object and
purpose. Some operate at the national |level and sone at the internationa

| evel . Reservations designed to renmpve these guarantees are thus not
acceptable. Thus, a State could not make a reservation to article 2,

par agraph 3, of the Covenant, indicating that it intends to provide no
remedi es for human rights violations. Guarantees such as these are an
integral part of the structure of the Covenant and underpin its efficacy. The
Covenant al so envi sages, for the better attainnent of its stated objectives, a
monitoring role for the Committee. Reservations that purport to evade that
essential element in the design of the Covenant, which is also directed to
securing the enjoynent of the rights, are also inconpatible with its object
and purpose. A State may not reserve the right not to present a report and
have it considered by the Committee. The Conmittee's role under the Covenant,
whet her under article 40 or under the Optional Protocols, necessarily entails
interpreting the provisions of the Covenant and the devel opnent of a
jurisprudence. Accordingly, a reservation that rejects the Cormittee's
conpetence to interpret the requirenents of any provisions of the Covenant
woul d al so be contrary to the object and purpose of that treaty.

12. The intention of the Covenant is that the rights contained therein
shoul d be ensured to all those under a State party's jurisdiction. To this
end certain attendant requirenents are likely to be necessary. Donestic |aws
may need to be altered properly to reflect the requirenments of the Covenant;
and nechani sns at the donestic level will be needed to allow the Covenant
rights to be enforceable at the local level. Reservations often reveal a
tendency of States not to want to change a particular law. And sonetines that
tendency is elevated to a general policy. O particular concern are w dely
formul ated reservations which essentially render ineffective all Covenant
rights which would require any change in national law to ensure conpliance

wi th Covenant obligations. No real international rights or obligations have

t hus been accepted. And when there is an absence of provisions to ensure that
Covenant rights may be sued on in donestic courts, and, further, a failure to
al  ow i ndi vidual conplaints to be brought to the Cormmittee under the first
Optional Protocol, all the essential elenents of the Covenant guarantees have
been renoved.

13. The issue arises as to whether reservations are permni ssible under the
first Optional Protocol and, if so, whether any such reservation m ght be

contrary to the object and purpose of the Covenant or of the first Optiona
Protocol itself. It is clear that the first Optional Protocol is itself an
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international treaty, distinct fromthe Covenant but closely related to it.
Its object and purpose is to recognize the conpetence of the Cormmittee to
recei ve and consi der conmuni cations fromindividuals who claimto be victins
of a violation by a State party of any of the rights in the Covenant. States
accept the substantive rights of individuals by reference to the Covenant, and
not the first Optional Protocol. The function of the first Optional Protoco
is to allowclains in respect of those rights to be tested before the
Committee. Accordingly, a reservation to an obligation of a State to respect
and ensure a right contained in the Covenant, made under the first Optiona
Protocol when it has not previously been made in respect of the same rights
under the Covenant, does not affect the State's duty to comply with its
substantive obligation. A reservation cannot be nade to the Covenant through
the vehicle of the Optional Protocol but such a reservation would operate to
ensure that the State's conpliance with that obligation may not be tested by
the Conmttee under the first Optional Protocol. And because the object and
purpose of the first Optional Protocol is to allow the rights obligatory for a
State under the Covenant to be tested before the Committee, a reservation that
seeks to preclude this would be contrary to the object and purpose of the
first Optional Protocol, even if not of the Covenant. A reservation to a
substantive obligation made for the first time under the first Optiona
Protocol would seemto reflect an intention by the State concerned to prevent
the Conmttee fromexpressing its views relating to a particular article of

t he Covenant in an individual case.

14. The Committee considers that reservations relating to the required
procedures under the first Optional Protocol would not be conmpatible with its
obj ect and purpose. The Committee nust control its own procedures as

speci fied by the Optional Protocol and its rules of procedure. Reservations
have, however, purported to limt the conpetence of the Commttee to acts and
events occurring after entry into force for the State concerned of the first
Optional Protocol. 1In the view of the Comrittee this is not a reservation
but, nost usually, a statenent consistent with its normal conpetence

rati one tenmporis. At the sane time, the Cormittee has insisted upon its
conpetence, even in the face of such statenments or observations, when events
or acts occurring before the date of entry into force of the first

Optional Protocol have continued to have an effect on the rights of a victim
subsequent to that date. Reservations have been entered which effectively add
an additional ground of inadnmissibility under article 5, paragraph 2, by
precl udi ng exam nati on of a comruni cati on when the sanme matter has already
been exam ned by another conparabl e procedure. 1I1n so far as the nost basic
obligation has been to secure independent third party review of the human
rights of individuals, the Conmttee has, where the legal right and the
subject-matter are identical under the Covenant and under another

i nternational instrunment, viewed such a reservation as not violating the

obj ect and purpose of the first Optional Protocol

15. The primary purpose of the Second Optional Protocol is to extend the
scope of the substantive obligations undertaken under the Covenant, as they
relate to the right to life, by prohibiting execution and abolishing the death
penalty. 4/ It has its own provision concerning reservations, which is

determ native of what is permitted. Article 2, paragraph 1, provides that
only one category of reservation is pernmtted, nanely one that reserves the
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right to apply the death penalty in tinme of war pursuant to a conviction for a
nost serious crinme of a mlitary nature conmtted during wartinme. Two
procedural obligations are incunbent upon States parties wi shing to avai

t henmsel ves of such a reservation. Article 2, paragraph 1, obliges such a
State to informthe Secretary-General, at the time of ratification or
accession, of the relevant provisions of its national |egislation during
warfare. This is clearly directed towards the objectives of specificity and
transparency and in the view of the Cormittee a purported reservation
unacconpani ed by such information is without |egal effect. Article 2,
paragraph 3, requires a State making such a reservation to notify the
Secretary-Ceneral of the beginning or ending of a state of war applicable to
its territory. 1In the view of the Conmttee, no State may seek to avai

itself of its reservation (that is, have execution in time of war regarded as
lawful) unless it has conplied with the procedural requirement of article 2,
par agr aph 3.

16. The Committee finds it inportant to address which body has the | ega
authority to nake determ nations as to whether specific reservations are
conpatible with the object and purpose of the Covenant. As for internationa
treaties in general, the International Court of Justice has indicated in the
Reservations to the Genocide Convention Case (1951) that a State which
objected to a reservation on the grounds of inconmpatibility with the object
and purpose of a treaty could, through objecting, regard the treaty as not in
effect as between itself and the reserving State. Article 20, paragraph 4, of
the Vi enna Convention on the Law of Treaties 1969 contains provisions nopst
relevant to the present case on acceptance of and objection to reservations.
This provides for the possibility of a State to object to a reservation nade
by another State. Article 21 deals with the Iegal effects of objections by
States to reservations made by other States. Essentially, a reservation
precludes the operation, as between the reserving and other States, of the
provi sion reserved; and an objection thereto leads to the reservation being in
operation as between the reserving and objecting State only to the extent that
it has not been objected to.

17. As indicated above, it is the Vienna Convention on the Law of Treaties
that provides the definition of reservations and also the application of the
obj ect and purpose test in the absence of other specific provisions. But the
Conmittee believes that its provisions on the role of State objections in
relation to reservations are inappropriate to address the probl em of
reservations to human rights treaties. Such treaties, and the Covenant
specifically, are not a web of inter-State exchanges of mutual obligations.
They concern the endownent of individuals with rights. The principle of
inter-State reciprocity has no place, save perhaps in the limted context of
reservations to declarations on the Conmittee' s conpetence under article 41.
And because the operation of the classic rules on reservations is so

i nadequate for the Covenant, States have often not seen any legal interest in
or need to object to reservations. The absence of protest by States cannot
inply that a reservation is either conpatible or inconpatible with the object
and purpose of the Covenant. Objections have been occasional, made by sone
States but not others, and on grounds not always specified; when an objection
is made, it often does not specify a | egal consequence, or sonetinmes even

i ndicates that the objecting party none the | ess does not regard the Covenant
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as not in effect as between the parties concerned. 1In short, the pattern is
so unclear that it is not safe to assunme that a non-objecting State thinks
that a particular reservation is acceptable. In the view of the Cormittee,

because of the special characteristics of the Covenant as a human rights
treaty, it is open to question what effect objections have between States
inter se. However, an objection to a reservation nade by States nmay provide
sonme gui dance to the Comrittee in its interpretation as to its conpatibility
with the object and purpose of the Covenant.

18. It necessarily falls to the Conmittee to determ ne whether a specific
reservation is conpatible with the object and purpose of the Covenant. This
is in part because, as indicated above, it is an inappropriate task for

States parties in relation to hunman rights treaties, and in part because it is
a task that the Comrittee cannot avoid in the performance of its functions.

In order to know the scope of its duty to exanmine a State's conpliance under
article 40 or a comruni cation under the first Optional Protocol, the Commttee
has necessarily to take a view on the conpatibility of a reservation with the
obj ect and purpose of the Covenant and with general international |aw.

Because of the special character of a human rights treaty, the conpatibility
of a reservation with the object and purpose of the Covenant nust be
established objectively, by reference to legal principles, and the Commttee
is particularly well placed to performthis task. The normal consequence of
an unacceptabl e reservation is not that the Covenant will not be in effect at
all for a reserving party. Rather, such a reservation will generally be
severable, in the sense that the Covenant will be operative for the reserving
party w thout benefit of the reservation

19. Reservati ons nust be specific and transparent, so that the Commttee,
those under the jurisdiction of the reserving State and other States parties
may be clear as to what obligations of human rights conpliance have or have
not been undertaken. Reservations may thus not be general, but nust refer to
a particular provision of the Covenant and indicate in precise terms its scope
in relation thereto. Wen considering the conpatibility of possible
reservations with the object and purpose of the Covenant, States should al so
take into consideration the overall effect of a group of reservations, as wel
as the effect of each reservation on the integrity of the Covenant, which
remai ns an essential consideration. States should not enter so many
reservations that they are in effect accepting a limted nunber of human
rights obligations, and not the Covenant as such. So that reservations do not
| ead to a perpetual non-attainment of international human rights standards,
reservations should not systematically reduce the obligations undertaken only
to those presently existing in | ess demandi ng standards of domestic |aw.  Nor
shoul d interpretative declarations or reservations seek to renmpve an

aut ononous neani ng to Covenant obligations, by pronouncing themto be

i dentical, or to be accepted only in so far as they are identical, wth

exi sting provisions of domestic |law. States should not seek through
reservations or interpretative declarations to determ ne that the neaning of a
provision of the Covenant is the same as that given by an organ of any other

i nternational treaty body.

20. States should institute procedures to ensure that each and every
proposed reservation is conpatible with the object and purpose of the
Covenant. It is desirable for a State entering a reservation to indicate in
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precise terns the donestic legislation or practices which it believes to be

i ncompati ble with the Covenant obligation reserved; and to explain the tine
period it requires to render its own | aws and practices conpatible with the
Covenant, or why it is unable to render its own | aws and practices conpatible
with the Covenant. States should also ensure that the necessity for

mai ntai ning reservations is periodically reviewed, taking into account any
observations and recommendati ons nmade by the Conmittee during exam nation of
their reports. Reservations should be withdrawn at the earliest possible
moment. Reports to the Commttee should contain informati on on what action
has been taken to review, reconsider or wthdraw reservations.

Not es
1/ Article 2 (1) (d), Vienna Convention on the Law of Treaties 1969.
2/ Al t hough the Vienna Convention on the Law of Treaties was
concluded in 1969 and entered into force in 1980 - i.e. after the entry into
force of the Covenant - its terns reflect the general international |aw on

this matter as had al ready been affirmed by the International Court of Justice
in The Reservations to the Genocide Convention Case of 1951

3/ Reservations have been entered to both article 6 and article 7,
but not in ternms which reserve a right to torture or to engage in arbitrary
deprivation of life.

4/ The conpetence of the Conmittee in respect of this extended
obligation is provided for under article 5 - which itself is subject to a form
of reservation in that the automatic granting of this conpetence nmay be
reserved through the nechanismof a statenment nmade to the contrary at the
nonent of ratification or accession.

GENERAL COMMENT 25 Article 25 (Fifty-seventh session, 1996) 1/ 2/

1. Article 25 of the Covenant recognizes and protects the right of every
citizen to take part in the conduct of public affairs, the right to vote and
to be elected and the right to have access to public service. Watever form
of constitution or governnent is in force, the Covenant requires States to
adopt such legislative and other neasures as may be necessary to ensure that
citizens have an effective opportunity to enjoy the rights it protects.
Article 25 lies at the core of denobcratic government based on the consent of
the people and in conformity with the principles of the Covenant.

2. The rights under article 25 are related to, but distinct from the right
of peoples to self-determ nation. By virtue of the rights covered by

article 1 (1), peoples have the right to freely determi ne their politica
status and to enjoy the right to choose the formof their constitution or
government. Article 25 deals with the right of individuals to participate in
those processes which constitute the conduct of public affairs. Those rights,
as individual rights, can give rise to claims under the first Optiona

Pr ot ocol
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3. In contrast with other rights and freedons recogni zed by the Covenant
(which are ensured to all individuals within the territory and subject to the

jurisdiction of the State), article 25 protects the rights of "every citizen".
State reports should outline the |egal provisions which define citizenship in
the context of the rights protected by article 25. No distinctions are
permtted between citizens in the enjoynment of these rights on the grounds of
race, colour, sex, |anguage, religion, political or other opinion, national or
social origin, property, birth or other status. Distinctions between those
who are entitled to citizenship by birth and those who acquire it by
naturalization may raise questions of conpatibility with article 25. State
reports shoul d indicate whether any groups, such as permanent residents, enjoy
these rights on a linmted basis, for exanple, by having the right to vote in

| ocal elections or to hold particular public service positions.

4, Any conditions which apply to the exercise of the rights protected by
article 25 should be based on objective and reasonable criteria. For exanple,
it my be reasonable to require a higher age for election or appointment to
particul ar offices than for exercising the right to vote, which should be
available to every adult citizen. The exercise of these rights by citizens
may not be suspended or excluded except on grounds which are established by

| aw and which are objective and reasonable. For exanple, established nenta

i ncapacity may be a ground for denying a person the right to vote or to hold
of fice.

5. The conduct of public affairs, referred to in paragraph (a), is a broad
concept which relates to the exercise of political power, in particular the
exercise of |egislative, executive and adm nistrative powers. It covers al

aspects of public adm nistration, and the forrmulation and i npl enentati on of
policy at international, national, regional and |local levels. The allocation
of powers and the nmeans by which individual citizens exercise the right to
participate in the conduct of public affairs protected by article 25 should be
established by the constitution and other | aws.

6. Citizens participate directly in the conduct of public affairs when they
exerci se power as nenbers of legislative bodies or by holding executive
office. This right of direct participation is supported by paragraph (b).
Citizens also participate directly in the conduct of public affairs when they
choose or change their constitution or decide public issues through a

ref erendum or ot her electoral process conducted in accordance with

paragraph (b). Citizens nmay participate directly by taking part in popular
assenbl i es which have the power to nmake decisions about |ocal issues or about
the affairs of a particular community and in bodies established to represent
citizens in consultation with governnent. Were a node of direct
participation by citizens is established, no distinction should be nade
between citizens as regards their participation on the grounds nentioned in
article 2, paragraph 1, and no unreasonable restrictions should be inposed.

7. VWere citizens participate in the conduct of public affairs through
freely chosen representatives, it is inplicit in article 25 that those
representatives do in fact exercise governnental power and that they are
accountabl e through the el ectoral process for their exercise of that power.

It is also inplicit that the representatives exercise only those powers which
are allocated to themin accordance with constitutional provisions.
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Partici pation through freely chosen representatives is exercised through
voting processes which nust be established by |aws that are in accordance with
par agr aph (b).

8. Citizens also take part in the conduct of public affairs by exerting
i nfluence through public debate and dialogue with their representatives or
through their capacity to organi ze thensel ves. This participation is
supported by ensuring freedom of expression, assenbly and associ ation

9. Par agraph (b) of article 25 sets out specific provisions dealing with
the right of citizens to take part in the conduct of public affairs as voters
or as candidates for election. Genuine periodic elections in accordance with
paragraph (b) are essential to ensure the accountability of representatives
for the exercise of the legislative or executive powers vested in them Such
el ections nust be held at intervals which are not unduly |ong and which ensure
that the authority of governnment continues to be based on the free expression
of the will of electors. The rights and obligations provided for in

par agraph (b) should be guaranteed by | aw.

10. The right to vote at elections and referenda nmust be established by |aw
and may be subject only to reasonable restrictions, such as setting a m ni num
age limt for the right to vote. It is unreasonable to restrict the right to

vote on the ground of physical disability or to inpose literacy, educationa
or property requirements. Party nenbership should not be a condition of
eligibility to vote, nor a ground of disqualification

11. States nust take effective nmeasures to ensure that all persons entitled
to vote are able to exercise that right. Where registration of voters is
required, it should be facilitated and obstacles to such registration should
not be inposed. |If residence requirements apply to registration, they nust be
reasonabl e, and should not be inposed in such a way as to exclude the honel ess
fromthe right to vote. Any abusive interference with registration or voting
as well as intimdation or coercion of voters should be prohibited by pena

| aws and those | aws should be strictly enforced. Voter education and

regi strati on canpai gns are necessary to ensure the effective exercise of
article 25 rights by an informed comunity.

12. Freedom of expression, assenbly and association are essential conditions
for the effective exercise of the right to vote and nust be fully protected.
Positive neasures should be taken to overconme specific difficulties, such as
illiteracy, |anguage barriers, poverty, or inpedinments to freedom of novenent
whi ch prevent persons entitled to vote fromexercising their rights

effectively. [Infornmation and materials about voting should be available in
m nority | anguages. Specific nmethods, such as photographs and synbols, should
be adopted to ensure that illiterate voters have adequate information on which

to base their choice. States parties should indicate in their reports the
manner in which the difficulties highlighted in this paragraph are dealt wth.

13. State reports should describe the rules governing the right to vote, and
the application of those rules in the period covered by the report. State
reports should al so describe factors which inpede citizens from exercising the
right to vote and the positive neasures which have been adopted to overcone
these factors
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14. In their reports, States parties should indicate and explain the

| egi sl ative provisions which would deprive citizens of their right to vote.
The grounds for such deprivation should be objective and reasonable. If

conviction for an offence is a basis for suspending the right to vote, the
peri od of such suspension should be proportionate to the offence and the
sentence. Persons who are deprived of |iberty but who have not been convicted
shoul d not be excluded from exercising the right to vote.

15. The effective inplenmentation of the right and the opportunity to stand
for elective office ensures that persons entitled to vote have a free choice
of candidates. Any restrictions on the right to stand for election, such as
m ni mum age, nust be justifiable on objective and reasonable criteria.
Persons who are otherwise eligible to stand for election should not be

excl uded by unreasonable or discrinm natory requirements such as education
resi dence or descent, or by reason of political affiliation. No person should
suffer discrimnation or disadvantage of any kind because of that person's
candi dacy. States parties should indicate and explain the |egislative
provi si ons whi ch exclude any group or category of persons fromelective

of fice.

16. Conditions relating to nom nation dates, fees or deposits should be
reasonabl e and not discrimnatory. |If there are reasonable grounds for
regarding certain elective offices as inconpatible with tenure of specific
positions (e.g. the judiciary, high-ranking mlitary office, public service),
measures to avoid any conflicts of interest should not unduly limt the rights
protected by paragraph (b). The grounds for the renoval of elected office

hol ders shoul d be established by | aws based on objective and reasonabl e
criteria and incorporating fair procedures.

17. The right of persons to stand for election should not be Iinted
unreasonably by requiring candidates to be nmenbers of parties or of specific
parties. |If a candidate is required to have a m ni mum nunmber of supporters
for nom nation this requirenment should be reasonable and not act as a barrier
to candi dacy. Wthout prejudice to paragraph (1) of article 5 of the
Covenant, political opinion nay not be used as a ground to deprive any person
of the right to stand for el ection.

18. State reports should describe the | egal provisions which establish the
conditions for holding elective public office, and any linmtations and
qualifications which apply to particular offices. Reports should describe
conditions for nom nation, e.g. age limts, and any other qualifications or
restrictions. State reports should indicate whether there are restrictions
whi ch preclude persons in public-service positions (including positions in the
police or armed services) frombeing elected to particular public offices.

The | egal grounds and procedures for the renoval of elected office hol ders
shoul d be descri bed.

19. In conformty with paragraph (b), elections nmust be conducted fairly and
freely on a periodic basis within a framework of |aws guaranteeing the
effective exercise of voting rights. Persons entitled to vote nust be free to
vote for any candidate for election and for or against any proposal submtted
to referendum or plebiscite, and free to support or to oppose government,

wi t hout undue influence or coercion of any kind which may distort or inhibit
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the free expression of the elector’'s will. Voters should be able to form
opi ni ons i ndependently, free of violence or threat of violence, conpulsion

i nducement or mani pul ative interference of any kind. Reasonable limtations
on canpai gn expenditure nmay be justified where this is necessary to ensure
that the free choice of voters is not undernm ned or the denocratic process
distorted by the disproportionate expenditure on behalf of any candi date or
party. The results of genuine elections should be respected and i npl ement ed.

20. An i ndependent electoral authority should be established to supervise
the el ectoral process and to ensure that it is conducted fairly, inpartially
and in accordance with established | aws which are conpatible with the
Covenant. States should take neasures to guarantee the requirenment of the
secrecy of the vote during el ections, including absentee voting, where such a
systemexists. This inplies that voters should be protected from any form of
coercion or conpulsion to disclose howthey intend to vote or how they voted,
and fromany unlawful or arbitrary interference with the voting process.

Wai ver of these rights is inconpatible with article 25 of the Covenant. The
security of ballot boxes nmust be guaranteed and votes should be counted in the
presence of the candidates or their agents. There should be independent
scrutiny of the voting and counting process and access to judicial review or
ot her equival ent process so that electors have confidence in the security of
the ball ot and the counting of the votes. Assistance provided to the

di sabled, blind or illiterate should be independent. Electors should be fully
i nformed of these guarantees.

21. Al t hough the Covenant does not inpose any particul ar el ectoral system
any systemoperating in a State party nust be conmpatible with the rights
protected by article 25 and nust guarantee and give effect to the free
expression of the will of the electors. The principle of one person, one
vote, nust apply, and within the framework of each State's el ectoral system
the vote of one elector should be equal to the vote of another. The draw ng
of electoral boundaries and the nethod of allocating votes should not distort
the distribution of voters or discrimnate against any group and shoul d not
exclude or restrict unreasonably the right of citizens to choose their
representatives freely.

22. State reports should indicate what neasures they have adopted to

guar antee genuine, free and periodic elections and how their electoral system
or systens guarantee and give effect to the free expression of the will of the
el ectors. Reports should describe the electoral system and explain how the
different political views in the community are represented in el ected bodies.
Reports shoul d al so describe the | aws and procedures which ensure that the
right to vote can in fact be freely exercised by all citizens and indicate how
the secrecy, security and validity of the voting process are guaranteed by
law. The practical inplenentation of these guarantees in the period covered
by the report should be expl ai ned.

23. Subpar agraph (c) of article 25 deals with the right and the opportunity
of citizens to have access on general ternms of equality to public service
positions. To ensure access on general ternms of equality, the criteria and
processes for appointnent, pronotion, suspension and dism ssal nust be

obj ective and reasonable. Affirnative nmeasures may be taken in appropriate
cases to ensure that there is equal access to public service for all citizens.
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Basi ng access to public service on equal opportunity and general principles of
nerit, and providing secured tenure, ensures that persons hol ding public
service positions are free frompolitical interference or pressures. It is of
particular inmportance to ensure that persons do not suffer discrimnation in
the exercise of their rights under article 25, subparagraph (c), on any of the
grounds set out in article 2, paragraph 1.

24. State reports should describe the conditions for access to public
service positions, any restrictions which apply and the processes for

appoi ntnent, pronotion, suspension and dism ssal or renmoval fromoffice as
wel |l as the judicial or other review nmechani sms which apply to these
processes. Reports should also indicate how the requirement for equal access
is met, and whether affirnmative neasures have been introduced and, if so, to
what extent.

25. In order to ensure the full enjoynent of rights protected by article 25,
the free comuni cation of information and ideas about public and politica

i ssues between citizens, candidates and el ected representatives is essenti al
This inplies a free press and other nmedia able to comrent on public issues

wi t hout censorship or restraint and to informpublic opinion. It requires the
full enjoynent and respect for the rights guaranteed in articles 19, 21 and 22
of the Covenant, including freedomto engage in political activity

i ndividually or through political parties and other organizations, freedomto
debate public affairs, to hold peaceful denmpnstrations and neetings, to
criticize and oppose, to publish political material, to canpaign for election
and to advertise political ideas.

26. The right to freedom of association, including the right to form and
join organizations and associ ati ons concerned with political and public
affairs, is an essential adjunct to the rights protected by article 25.
Political parties and nmenbership in parties play a significant role in the
conduct of public affairs and the election process. States should ensure
that, in their internal management, political parties respect the applicable
provisions of article 25 in order to enable citizens to exercise their rights
t her eunder.

27. Having regard to the provision of article 5, paragraph 1, of the
Covenant, any rights recogni zed and protected by article 25 may not be
interpreted as inplying a right to act or as validating any act aimed at the
destruction or limtation of the rights and freedonms protected by the Covenant
to a greater extent than what is provided for in the present Covenant.

Not es
1/ Adopted by the Comrittee at its 1510th neeting (fifty-seventh
session) on 12 July 1996.
2/ The nunber in parenthesis indicates the session at which the

general coment was adopt ed.
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GENERAL COMMENTS

adopted by the Conmittee on Economc
Social and Cultural Rights

I ntroduction: the purpose of general coments*

1. At its second session, in 1988, the Commttee decided (E/ 1988/ 14,

paras. 366 and 367), pursuant to an invitation addressed to it by the Econom c
and Social Council (resolution 1987/5) and endorsed by the Ceneral Assenbly
(resolution 42/102), to begin, as fromits third session, the preparation

of general comments based on the various articles and provisions of the

I nternational Covenant on Economic, Social and Cultural Rights with a

view to assisting the States parties in fulfilling their reporting

obl i gati ons.

2. The Committee, and the sessional working group of governnental

experts which existed prior to the creation of the Commttee, have exam ned
138 initial reports and 44 second periodic reports concerning rights covered
by articles 6 to 9, 10 to 12 and 13 to 15 of the Covenant as of the end of its
third session. This experience covers a significant nunber of States parties
to the Covenant, currently consisting of 92 States. They represent al

regions of the world, with different socio-economc, cultural, political and

| egal systens. Their reports submitted so far illustrate many of the problens
which might arise in inmplenmenting the Covenant although they have not yet

provi ded any conplete picture as to the global situation with regard to the
enj oyment of econonmic, social and cultural rights. The introduction to

annex I1l1 (General Comments) of the Conmittee's 1989 report to the Econom c
and Social Council (E/ 1989/22) explains the purpose of the general coments

as follows:

3. “The Commi ttee endeavours, through its general conments, to make the
experience gained so far through the exam nation of these reports available
for the benefit of all States parties in order to assist and pronote their
further inplenentation of the Covenant; to draw the attention of the States
parties to insufficiencies disclosed by a | arge nunber of reports; to suggest
i nprovenents in the reporting procedures and to stinmulate the activities of
the States parties, the international organizations and the specialized
agenci es concerned in achieving progressively and effectively the ful
realization of the rights recognized in the Covenant. Whenever necessary, the
Committee may, in the light of the experience of States parties and of the
concl usions which it has drawn therefrom revise and update its genera
coments.”

* Contained in docunent E/ 1989/ 22.
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GENERAL COMMENT 1 (Third session, 1989)*

Reporting by States parties

1. The reporting obligations which are contained in part 1V of the Covenant
are designed principally to assist each State party in fulfilling its

obl i gations under the Covenant and, in addition, to provide a basis on which
the Council, assisted by the Comrittee, can discharge its responsibilities for
monitoring States parties' conpliance with their obligations and for
facilitating the realization of economc, social and cultural rights in
accordance with the provisions of the Covenant. The Committee considers that
it would be incorrect to assune that reporting is essentially only a
procedural matter designed solely to satisfy each State party's fornma
obligation to report to the appropriate international nonitoring body. On the
contrary, in accordance with the letter and spirit of the Covenant, the
processes of preparation and subm ssion of reports by States can, and i ndeed
shoul d, serve to achieve a variety of objectives.

2. A first objective, which is of particular relevance to the initial

report required to be submtted within two years of the Covenant's entry into
force for the State party concerned, is to ensure that a conprehensive review
is undertaken with respect to national |egislation, adm nistrative rules and
procedures, and practices in an effort to ensure the fullest possible
conformty with the Covenant. Such a review mght, for exanple, be undertaken
in conjunction with each of the relevant national mnistries or other
authorities responsible for policy-nmaking and inplenmentation in the different
fields covered by the Covenant.

3. A second objective is to ensure that the State party nonitors the actua
situation with respect to each of the rights on a regular basis and is thus
aware of the extent to which the various rights are, or are not, being enjoyed
by all individuals within its territory or under its jurisdiction. Fromthe
Committee's experience to date, it is clear that the fulfilnment of this

obj ective cannot be achieved only by the preparati on of aggregate nationa
statistics or estinmates, but also requires that special attention be given to
any worse-off regions or areas and to any specific groups or subgroups which
appear to be particularly vul nerable or disadvantaged. Thus, the essentia
first step towards pronoting the realization of economc, social and cultura
rights is diagnosis and know edge of the existing situation. The Conmttee is
aware that this process of nonitoring and gathering information is a
potentially time-consum ng and costly one and that international assistance
and cooperation, as provided for in article 2, paragraph 1 and articles 22
and 23 of the Covenant, may well be required in order to enable some States
parties to fulfil the relevant obligations. |If that is the case, and the
State party concludes that it does not have the capacity to undertake the
nmoni toring process which is an integral part of any process designed to
pronote accepted goals of public policy and is indispensable to the effective
i npl enentation of the Covenant, it may note this fact in its report to the
Committee and indicate the nature and extent of any international assistance
that it may need.

* Contained in docunent E/1989/22
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4, While nonitoring is designed to give a detailed overview of the existing
situation, the principal value of such an overview is to provide the basis for
the el aboration of clearly stated and carefully targeted policies, including
the establishnment of priorities which reflect the provisions of the Covenant.
Therefore, a third objective of the reporting process is to enable the
Governnment to denonstrate that such principled policy-making has in fact been
undertaken. \Wile the Covenant makes this obligation explicit only in
article 14 in cases where “conpul sory primary education, free of charge” has
not yet been secured for all, a conparable obligation “to work out and adopt a
detailed plan of action for the progressive inplenentation” of each of the
rights contained in the Covenant is clearly inplied by the obligation in
article 2, paragraph 1 “to take steps ... by all appropriate neans 8

5. A fourth objective of the reporting process it to facilitate public
scrutiny of governnent policies with respect to econom c, social and cultura
rights and to encourage the involvenment of the various econom c, social and
cultural sectors of society in the fornulation, inplenentation and revi ew of
the relevant policies. 1In examning reports submitted to it to date, the
Conmittee has wel coned the fact that a nunber of States parties, reflecting
different political and econom ¢ systens, have encouraged inputs by such
non- governmental groups into the preparation of their reports under the
Covenant. Oher States have ensured the w despread di ssem nation of their
reports with a view to enabling coments to be made by the public at |arge.
In these ways, the preparation of the report, and its consideration at the
nati onal |evel can cone to be of at |east as nuch value as the constructive
di al ogue conducted at the international |evel between the Committee and
representatives of the reporting State.

6. A fifth objective is to provide a basis on which the State party itself,
as well as the Commttee, can effectively evaluate the extent to which
progress has been nmade towards the realization of the obligations contained in
the Covenant. For this purpose, it may be useful for States to identify
speci fic benchmarks or goals agai nst which their performance in a given area
can be assessed. Thus, for exanple, it is generally agreed that it is

i mportant to set specific goals with respect to the reduction of infant
nmortality, the extent of vaccination of children, the intake of calories

per person, the nunber of persons per health-care provider, etc. In many of
these areas, global benchmarks are of limted use, whereas national or other
nore specific benchmarks can provide an extrenely val uabl e indication of

pr ogress.

7. In this regard, the Conmttee wishes to note that the Covenant attaches
particul ar inmportance to the concept of “progressive realization” of the

rel evant rights and, for that reason, the Conmttee urges States parties to
include in their periodic reports information which shows the progress over
time, with respect to the effective realization of the relevant rights. By
the sanme token, it is clear that qualitative, as well as quantitative, data
are required in order for an adequate assessnment of the situation to be made.

8. A sixth objective is to enable the State party itself to develop a
better understandi ng of the problenms and shortconings encountered in efforts
to realize progressively the full range of economc, social and cultura
rights. For this reason, it is essential that States parties report in detai
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on the “factors and difficulties” inhibiting such realization. This process
of identification and recognition of the relevant difficulties then provides
the framework within which nore appropriate policies can be devi sed.

9. A seventh objective is to enable the Conmttee, and the States parties
as a whole, to facilitate the exchange of information anbng States and to
devel op a better understanding of the conmmon problens faced by States and a
fuller appreciation of the type of neasures which mght be taken to pronote
effective realization of each of the rights contained in the Covenant. This
part of the process also enables the Commttee to identify the nost
appropriate neans by which the international comrunity mght assist States, in
accordance with articles 22 and 23 of the Covenant. |In order to underline the
i nportance which the Conmttee attaches to this objective, a separate genera
coment on those articles will be discussed by the Conmttee at its fourth
sessi on.

GENERAL COMMENT 2 (Fourth session, 1990)*

International technical assistance neasures (art. 22 of the Covenant)

1. Article 22 of the Covenant establishes a nechani sm by which the Economc
and Social Council may bring to the attention of relevant United Nations
bodi es any matters arising out of reports submitted under the Covenant “which
may assi st such bodies in deciding, each within its field of conpetence, on
the advisability of international measures likely to contribute to the

effective progressive inplenentation of the ... Covenant”. \Wile the primary
responsibility under article 22 is vested in the Council, it is clearly
appropriate for the Comrittee on Econonic, Social and Cultural Rights to

play an active role in advising and assisting the Council in this regard.

2. Recommendations in accordance with article 22 nay be nmade to any
“organs of the United Nations, their subsidiary organs and specialized
agenci es concerned with furnishing technical assistance”. The Conmittee

considers that this provision should be interpreted so as to include

virtually all United Nations organs and agencies involved in any aspect of

i nternati onal devel opnent cooperation. It would therefore be appropriate for
recommendations in accordance with article 22 to be addressed, inter alia, to
the Secretary-General, subsidiary organs of the Council such as the Conm ssion
on Human Ri ghts, the Conmi ssion on Social Devel opnent and the Conmi ssion on
the Status of Wbnen, other bodies such as UNDP, UNI CEF and CDP, agencies such
as the Wrld Bank and | M, and any of the other specialized agencies such as

I LO, FAO, UNESCO and WHO.

3. Article 22 could lead either to recommendati ons of a general policy
nature or to nore narrowWy focused recomendations relating to a specific
situation. In the forner context, the principal role of the Committee would

seemto be to encourage greater attention to efforts to prompte economic,
social and cultural rights within the framework of international devel opnent
cooperation activities undertaken by, or with the assistance of, the

United Nations and its agencies. In this regard the Cormittee notes that

* Contained in docunent E/ 1990/ 23.
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t he Conmi ssion on Human Rights, in its resolution 1989/13 of 2 March 1989,
invited it “to give consideration to neans by which the various United Nations
agencies working in the field of devel opnent could best integrate neasures
designed to pronmote full respect for economic, social and cultural rights in
their activities”.

4. As a prelimnary practical matter, the Commttee notes that its own
endeavours woul d be assisted, and the rel evant agencies would al so be

better informed, if they were to take a greater interest in the work of the
Committee. VWhile recognizing that such an interest can be denonstrated in a
variety of ways, the Committee observes that attendance by representatives of
the appropriate United Nations bodies at its first four sessions has, with

t he notabl e exceptions of |ILO UNESCO and WHO, been very low. Sinmilarly,
pertinent materials and witten informati on had been received fromonly a very
limted nunmber of agencies. The Commttee considers that a deeper
under st andi ng of the rel evance of econom c, social and cultural rights in

the context of international devel opment cooperation activities would be
considerably facilitated through greater interaction between the Conmittee and
the appropriate agencies. At the very |east, the day of general discussion on
a specific issue, which the Conmittee undertakes at each of its sessions,

provi des an ideal context in which a potentially productive exchange of views
can be undertaken.

5. On the broader issues of the pronotion of respect for human rights in

t he context of devel opnent activities, the Committee has so far seen only
rather limted evidence of specific efforts by United Nations bodies. It
notes with satisfaction in this regard the initiative taken jointly by the
Centre for Human Rights and UNDP in witing to United Nations Resi dent
Representatives and other field-based officials, inviting their “suggestions
and advice, in particular with respect to possible fornms of cooperation in
ongoi ng projects [identified] as having a human rights di nension or in new
ones in response to a specific Governnment's request”. The Conmittee has al so
been informed of |ong-standing efforts undertaken by ILOto link its own human
rights and other international |abour standards to its technical cooperation
activities.

6. Wth respect to such activities, two general principles are inportant.
The first is that the two sets of human rights are indivisible and

i nterdependent. This nmeans that efforts to pronote one set of rights should
al so take full account of the other. United Nations agencies involved in the
pronmoti on of econom c, social and cultural rights should do their utnmost to
ensure that their activities are fully consistent with the enjoynment of civi
and political rights. 1In negative terns this nmeans that the internationa
agenci es shoul d scrupul ously avoid involvenment in projects which, for exanple,
i nvol ve the use of forced | abour in contravention of international standards,
or pronote or reinforce discrimnation against individuals or groups contrary
to the provisions of the Covenant, or involve |arge-scale evictions or

di spl acement of persons wi thout the provision of all appropriate protection
and conpensation. In positive terns, it nmeans that, wherever possible, the
agenci es shoul d act as advocates of projects and approaches which contribute
not only to econonmic growmh or other broadly defined objectives, but also to
enhanced enjoynent of the full range of human rights.
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7. The second principle of general relevance is that devel opnent
cooperation activities do not automatically contribute to the pronmpoti on of
respect for econonmic, social and cultural rights. Mny activities undertaken
in the nane of “devel opnent” have subsequently been recogni zed as
ill-conceived and even counter-productive in human rights terns. 1In order to
reduce the incidence of such problenms, the whole range of issues dealt with in
t he Covenant shoul d, wherever possible and appropriate, be given specific and
careful consideration.

8. Despite the inportance of seeking to integrate human rights concerns
into devel opnment activities, it is true that proposals for such integration
can too easily remain at a level of generality. Thus, in an effort to
encourage the operationalization of the principle contained in article 22 of

t he Covenant, the Committee wishes to draw attention to the follow ng specific
measures which nerit consideration by the rel evant bodies:

(a) As a matter of principle, the appropriate United Nati ons organs
and agenci es shoul d specifically recognize the intimate relationship which
shoul d be established between devel opnent activities and efforts to pronote
respect for human rights in general, and econonic, social and cultural rights
in particular. The Comrittee notes in this regard the failure of each of the
first three United Nations Devel opnment Decade Strategies to recognize that
rel ati onship and urges that the fourth such strategy, to be adopted in 1990,
shoul d rectify that om ssion

(b) Consi deration should be given by United Nations agencies to the
proposal, made by the Secretary-Ceneral in a report of 1979 1/ that a “human
rights inmpact statenent” be required to be prepared in connection with al
maj or devel opnent cooperation activities;

(c) The training or briefing given to project and other personne
enpl oyed by United Nations agencies should include a conponent dealing with
human ri ghts standards and principles;

(d) Every effort should be nmade, at each phase of a devel opnent
project, to ensure that the rights contained in the Covenants are duly taken
into account. This would apply, for exanple, in the initial assessnment of the
priority needs of a particular country, in the identification of particular
projects, in project design, in the inplenmentation of the project, and in its
final eval uation.

9. A matter which has been of particular concern to the Committee in the
exam nation of the reports of States parties is the adverse inpact of the debt
burden and of the relevant adjustment neasures on the enjoynent of economc,
social and cultural rights in many countries. The Conmmttee recognizes that
adj ust ment programmes will often be unavoi dable and that these will frequently
i nvol ve a major element of austerity. Under such circunstances, however,
endeavours to protect the nost basic economc, social and cultural rights
become nore, rather than less, urgent. States parties to the Covenant, as
well as the relevant United Nations agencies, should thus nake a particul ar
effort to ensure that such protection is, to the maxi num extent possible,
built-in to programmes and policies designed to pronote adjustment. Such an
approach, which is sonmetinmes referred to as “adjustnent with a human face”
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or as pronoting “the human di mensi on of devel opment” requires that the goa

of protecting the rights of the poor and vul nerable shoul d becone a basic

obj ective of econom c adjustnent. Simlarly, international nmeasures to dea
with the debt crisis should take full account of the need to protect economc,
social and cultural rights through, inter alia, international cooperation

In many situations, this mght point to the need for major debt relief
initiatives.

10. Finally, the Committee wishes to draw attention to the inportant
opportunity provided to States parties, in accordance with article 22 of the
Covenant, to identify in their reports any particul ar needs they m ght have
for technical assistance or devel opnent cooperation

Not e

1/ “The international dinensions of the right to devel opment as a human
right in relation with other human rights based on international cooperation
including the right to peace, taking into account the requirements of the new
i nternati onal econonic order and the fundanental human needs” (E/CN. 4/1334,
para. 314).

GENERAL COMMENT 3 (Fifth session, 1990)*

The nature of States parties obligations (art. 2, para. 1 of the Covenant)

1. Article 2 is of particular inportance to a full understanding of the
Covenant and nmust be seen as having a dynamic relationship with all of the
ot her provisions of the Covenant. It describes the nature of the genera

| egal obligations undertaken by States parties to the Covenant. Those
obligations include both what nay be terned (following the work of the

I nternational Law Comm ssion) obligations of conduct and obligations of
result. Wile great enphasis has sonetines been placed on the difference
between the fornulations used in this provision and that contained in the
equivalent article 2 of the International Covenant on Civil and Politica
Rights, it is not always recognized that there are al so significant
simlarities. |In particular, while the Covenant provides for progressive
realization and acknow edges the constraints due to the Iimts of avail able
resources, it also inposes various obligations which are of imredi ate effect.
O these, two are of particular inportance in understanding the precise
nature of States parties obligations. One of these, which is dealt with in
a separate General Comment, and which is to be considered by the Commttee
at its sixth session, is the “undertaking to guarantee” that relevant rights
“will be exercised without discrimnation ...”

2. The other is the undertaking in article 2 (1) “to take steps”, which in

itself, is not qualified or limted by other considerations. The full neaning
of the phrase can al so be gauged by noting sonme of the different |anguage

* Contained in docunent E/ 1991/ 23.
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versions. In English the undertaking is “to take steps”, in French it is “to
act” (“s'engage a agir”) and in Spanish it is “to adopt neasures” (“a adoptar
medi das”). Thus while the full realization of the relevant rights may be
achi eved progressively, steps towards that goal must be taken within a
reasonably short tine after the Covenant's entry into force for the States
concerned. Such steps should be deliberate, concrete and targeted as clearly
as possible towards neeting the obligations recognized in the Covenant.

3. The neans which should be used in order to satisfy the obligation to
take steps are stated in article 2 (1) to be “all appropriate neans, including
particularly the adoption of |egislative nmeasures”. The Comrittee recognizes

that in many instances legislation is highly desirable and in sone cases
may even be indispensable. For exanmple, it nmay be difficult to combat

di scrimnation effectively in the absence of a sound |egislative foundation
for the necessary measures. |In fields such as health, the protection of
children and nothers, and education, as well as in respect of the matters
dealt with in articles 6 to 9, legislation my al so be an indi spensabl e

el ement for many purposes.

4, The Committee notes that States parties have generally been
conscientious in detailing at |east sone of the |egislative nmeasures that they
have taken in this regard. It w shes to enphasize, however, that the adoption

of legislative nmeasures, as specifically foreseen by the Covenant, is by no
means exhaustive of the obligations of States parties. Rather, the phrase “bhy
all appropriate means” nust be given its full and natural meaning. While each
State party nust decide for itself which nmeans are the nost appropriate under
the circunmstances with respect to each of the rights, the “appropriateness” of
the neans chosen will not always be self-evident. It is therefore desirable
that States parties' reports should indicate not only the neasures that have
been taken but also the basis on which they are considered to be the nost
“appropriate” under the circunstances. However, the ultinmate determ nation

as to whether all appropriate neasures have been taken renains one for the
Conmittee to nmake.

5. Anmong t he nmeasures which night be considered appropriate, in addition
to legislation, is the provision of judicial renedies with respect to rights
whi ch may, in accordance with the national |egal system be considered
justiciable. The Committee notes, for exanple, that the enjoyment of the
rights recogni zed, w thout discrimnation, will often be appropriately
promoted, in part, through the provision of judicial or other effective
remedi es. Indeed, those States parties which are also parties to the
International Covenant on Civil and Political Rights are al ready obligated
(by virtue of arts. 2 (paras. 1 and 3), 3 and 26) of that Covenant to ensure
that any person whose rights or freedons (including the right to equality and
non-di scrim nation) recognized in that Covenant are violated, “shall have an
effective renmedy” (art. 2 (3) (a)). |In addition, there are a nunber of other
provisions in the International Covenant on Economic, Social and Cul tura

Ri ghts, including articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4)
and 15 (3) which would seemto be capable of imediate application by judicia
and ot her organs in many national |egal systems. Any suggestion that the
provi sions indicated are inherently non-self-executing would seemto be
difficult to sustain.
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6. Where specific policies ainmed directly at the realization of the rights
recogni zed in the Covenant have been adopted in legislative form the
Conmittee would wish to be infornmed, inter alia, as to whether such | aws
create any right of action on behalf of individuals or groups who feel that
their rights are not being fully realized. |1n cases where constitutiona
recogni ti on has been accorded to specific economc, social and cultura
rights, or where the provisions of the Covenant have been incorporated
directly into national law, the Conmttee would wish to receive information
as to the extent to which these rights are considered to be justiciable
(i.e. able to be invoked before the courts). The Conmittee would al so w sh
to receive specific information as to any instances in which existing
constitutional provisions relating to econom c, social and cultural rights
have been weakened or significantly changed.

7. O her nmeasures which may al so be considered “appropriate” for the
purposes of article 2 (1) include, but are not limted to, adm nistrative,
financial, educational and social neasures.

8. The Conmittee notes that the undertaking “to take steps ... by al
appropriate nmeans including particularly the adoption of |egislative nmeasures”
nei ther requires nor precludes any particular form of governnment or econom c
system being used as the vehicle for the steps in question, provided only
that it is denocratic and that all human rights are thereby respected. Thus,
in terms of political and economi c systens the Covenant is neutral and its
princi pl es cannot accurately be described as being predicated exclusively
upon the need for, or the desirability of a socialist or a capitalist system
or a mxed, centrally planned, or |aisser-faire econony, or upon any other
particul ar approach. In this regard, the Conmittee reaffirms that the rights
recogni zed in the Covenant are susceptible of realization within the context
of a wide variety of econom c and political systenms, provided only that the

i nt erdependence and indivisibility of the two sets of human rights, as
affirmed inter alia in the preanble to the Covenant, is recognized and
reflected in the systemin question. The Conmittee also notes the rel evance
in this regard of other human rights and in particular the right to

devel opnent.

9. The principal obligation of result reflected in article 2 (1) is to take
steps “with a view to achieving progressively the full realization of the
rights recognized” in the Covenant. The term “progressive realization” is
often used to describe the intent of this phrase. The concept of progressive
realization constitutes a recognition of the fact that full realization of al
economi c, social and cultural rights will generally not be able to be achi eved
in a short period of tine. |In this sense the obligation differs significantly
fromthat contained in article 2 of the International Covenant on Civil and
Political Rights which enbodies an i nmediate obligation to respect and ensure
all of the relevant rights. Nevertheless, the fact that realization over
time, or in other words progressively, is foreseen under the Covenant shoul d
not be msinterpreted as depriving the obligation of all neaningful content.

It is on the one hand a necessary flexibility device, reflecting the realities
of the real world and the difficulties involved for any country in ensuring
full realization of economc, social and cultural rights. On the other hand,
the phrase must be read in the light of the overall objective, indeed the
raison d' étre, of the Covenant which is to establish clear obligations for
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States parties in respect of the full realization of the rights in question

It thus inposes an obligation to nove as expeditiously and effectively as
possi bl e towards that goal. Moreover, any deliberately retrogressive nmeasures
in that regard would require the nost careful consideration and would need to
be fully justified by reference to the totality of the rights provided for in
the Covenant and in the context of the full use of the maxi mum avail abl e
resour ces.

10. On the basis of the extensive experience gained by the Conmttee, as

wel | as by the body that preceded it, over a period of nmore than a decade of
exam ning States parties' reports the Conmttee is of the view that a m ni num
core obligation to ensure the satisfaction of, at the very |east, mninum
essential levels of each of the rights is incunbent upon every State party.
Thus, for exanple, a State party in which any significant nunmber of

i ndividual s is deprived of essential foodstuffs, of essential primary health
care, of basic shelter and housing, or of the npost basic forms of education
is, prima facie, failing to discharge its obligations under the Covenant. |If
the Covenant were to be read in such a way as not to establish such a m ni num
core obligation, it would be largely deprived of its raison d'étre. By the
sanme token, it nust be noted that any assessnment as to whether a State has

di scharged its mninmum core obligation nust also take account of resource
constraints applying within the country concerned. Article 2 (1) obligates
each State party to take the necessary steps “to the maxi mum of its avail able
resources”. In order for a State party to be able to attribute its failure to
nmeet at least its mninmumcore obligations to a | ack of avail able resources it
must denonstrate that every effort has been nade to use all resources that are
at its disposition in an effort to satisfy, as a matter of priority, those

m ni mum obl i gati ons.

11. The Committee wi shes to enphasi ze, however, that even where the

avail abl e resources are denonstrably inadequate, the obligation remains for a
State party to strive to ensure the w dest possible enjoynent of the rel evant
rights under the prevailing circunstances. Mreover, the obligations to
nonitor the extent of the realization, or nore especially of the
non-realization, of economic, social and cultural rights, and to devise
strategi es and programmes for their pronotion, are not in any way elim nated
as a result of resource constraints. The Conmittee has already dealt with
these issues in its General Conmment 1 (1989).

12. Simlarly, the Commttee underlines the fact that even in tinmes of
severe resources constraints whether caused by a process of adjustnent, of
econom c recession, or by other factors the vul nerable nenbers of society can
and i ndeed nust be protected by the adoption of relatively |ow cost targeted
programmes. I n support of this approach the Cormmittee takes note of the

anal ysis prepared by UNI CEF entitled “Adjustnent with a human face:
protecting the vul nerable and prompoting growmh, 1/ the analysis by UNDP in
its Human Devel opnent Report 1990 2/ and the analysis by the Wrld Bank in
the Worl d Devel opnent Report 1990. 3/

13. A final elenent of article 2 (1), to which attention nmust be drawn,

is that the undertaking given by all States parties is “to take steps,

i ndi vidually and t hrough international assistance and cooperation, especially
econom ¢ and techni cal " The Conmittee notes that the phrase “to the
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maxi mum of its avail able resources” was intended by the drafters of the
Covenant to refer to both the resources existing within a State and those
avail able fromthe international comunity through international cooperation
and assi stance. Mdreover, the essential role of such cooperation in
facilitating the full realization of the relevant rights is further
underlined by the specific provisions contained in articles 11, 15, 22 and 23.
Wth respect to article 22 the Conmittee has already drawn attention, in
General Coment 2 (1990), to sone of the opportunities and responsibilities
that exist in relation to international cooperation. Article 23 also
specifically identifies “the furnishing of technical assistance” as well as
other activities, as being anobng the neans of “international action for the
achi evenent of the rights recognized ..."

14. The Committee wishes to enphasize that in accordance with Articles 55
and 56 of the Charter of the United Nations, with well-established principles
of international law, and with the provisions of the Covenant itself,

i nternati onal cooperation for devel opment and thus for the realization of
econom c, social and cultural rights is an obligation of all States. It is
particul arly incunbent upon those States which are in a position to assist
others in this regard. The Conmittee notes in particular the inportance of
the Declaration on the Right to Devel opnent adopted by the General Assenbly
inits resolution 41/128 of 4 Decenber 1986 and the need for States parties
to take full account of all of the principles recognized therein. It
enphasi zes that, in the absence of an active programe of internationa

assi stance and cooperation on the part of all those States that are in a
position to undertake one, the full realization of econonm c, social and
cultural rights will remain an unfulfilled aspiration in many countri es.

In this respect, the Conmrittee also recalls the terms of its Cenera

Coment 2 (1990).

Not es

1/ GA Cornia, R Jolly and F. Stewart, eds., Oxford, Cl arendon
Press, 1987.

2/  Oxford, Oxford University Press, 1990.
3/ Oxford, Oxford University Press, 1990.
GENERAL COMMENT 4 (Sixth session, 1991)*

The right to adequate housing (art. 11 (1) of the Covenant)

1. Pursuant to article 11 (1) of the Covenant, States parties “recognize
the right of everyone to an adequate standard of living for hinmself and his
fam ly, including adequate food, clothing and housing, and to the continuous
i mprovenent of living conditions”. The human right to adequate housing,
which is thus derived fromthe right to an adequate standard of I|iving,

is of central inportance for the enjoynent of all econom c, social and
cultural rights.

*  Contained in docunent E/ 1992/ 23.
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2. The Committee has been able to accunul ate a | arge anmnount of information
pertaining to this right. Since 1979, the Cormittee and its predecessors have
exam ned 75 reports dealing with the right to adequate housing. The Commttee
has al so devoted a day of general discussion to the issue at each of its third
(see E/1989/22, para. 312) and fourth sessions (E/ 1990/23, paras. 281-285).

In addition, the Comrittee has taken careful note of information generated by
the International Year of Shelter for the Honeless (1987) including the G oba
Strategy for Shelter to the Year 2000 adopted by the General Assenbly in its
resolution 42/191 of 11 Decenber 1987. 1/ The Committee has al so revi ewed

rel evant reports and other docunentation of the Conm ssion on Human Ri ghts

and the Sub- Comm ssion on Prevention of Discrimnation and Protection of
Mnorities. 2/

3. Al though a wide variety of international instruments address the

di fferent dinensions of the right to adequate housing 3/ article 11 (1) of
the Covenant is the nobst conprehensive and perhaps the nmpost inmportant of the
rel evant provisions.

4. Despite the fact that the international conmunity has frequently

reaf firmed the inportance of full respect for the right to adequate housing,
there remains a disturbingly |arge gap between the standards set in

article 11 (1) of the Covenant and the situation prevailing in many parts

of the world. Wiile the problens are often particularly acute in sone
devel opi ng countries which confront major resource and ot her constraints,
the Committee observes that significant problens of honel essness and

i nadequat e housing al so exist in some of the nost econom cally devel oped
societies. The United Nations estimates that there are over 100 million
persons honel ess worl dwi de and over 1 billion inadequately housed. 4/ There
is no indication that this nunber is decreasing. It seens clear that no State
party is free of significant problens of one kind or another in relation to
the right to housing.

5. In some instances, the reports of States parties exam ned by the

Conmi ttee have acknow edged and described difficulties in ensuring the right
to adequate housing. For the npost part, however, the information provided has
been insufficient to enable the Conmttee to obtain an adequate picture of the
situation prevailing in the State concerned. This General Coment thus ains
to identify sone of the principal issues which the Commttee considers to be
important in relation to this right.

6. The right to adequate housing applies to everyone. VWhile the reference
to “hinmself and his fam|ly” reflects assunptions as to gender rol es and
economi c activity patterns commonly accepted in 1966 when the Covenant was
adopted, the phrase cannot be read today as inplying any |limtations upon the
applicability of the right to individuals or to femal e-headed househol ds or
ot her such groups. Thus, the concept of “fam |y” nust be understood in a w de
sense. Further, individuals, as well as fanilies, are entitled to adequate
housi ng regardl ess of age, econom c status, group or other affiliation or
status and other such factors. |In particular, enjoynment of this right must,
in accordance with article 2 (2) of the Covenant, not be subject to any form
of discrimnation
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7. In the Committee's view, the right to housing should not be interpreted
in a narrow or restrictive sense which equates it with, for exanple, the
shelter provided by nerely having a roof over one's head or views shelter
exclusively as a coomodity. Rather it should be seen as the right to live
somewhere in security, peace and dignity. This is appropriate for at |east
two reasons. In the first place, the right to housing is integrally |inked
to other human rights and to the fundanental principles upon which the
Covenant is premsed. This “the inherent dignity of the human person”
fromwhich the rights in the Covenant are said to derive requires that the
term “housing” be interpreted so as to take account of a variety of other
consi derations, nost inportantly that the right to housing should be ensured
to all persons irrespective of incone or access to economm Cc resources.
Secondly, the reference in article 11 (1) nust be read as referring not

just to housing but to adequate housing. As both the Comm ssion on Human
Settlenments and the G obal Strategy for Shelter to the Year 2000 have st ated:
“Adequate shelter neans ... adequate privacy, adequate space, adequate
security, adequate lighting and ventilation, adequate basic infrastructure
and adequate location with regard to work and basic facilities - all at a
reasonabl e cost”.

8. Thus the concept of adequacy is particularly significant in relation to
the right to housing since it serves to underline a nunmber of factors which
must be taken into account in determ ning whether particular forms of shelter
can be considered to constitute “adequate housing” for the purposes of the
Covenant. Wil e adequacy is deternmined in part by social, economc, cultural
climatic, ecological and other factors, the Committee believes that it is
neverthel ess possible to identify certain aspects of the right that must be
taken into account for this purpose in any particular context. They include
the foll ow ng:

(a) Legal security of tenure. Tenure takes a variety of forns,
i ncluding rental (public and private) acconmpdati on, cooperative housing,
| ease, owner-occupation, energency housing and informal settlenments,
i ncl udi ng occupation of land or property. Notw thstanding the type of tenure,
all persons shoul d possess a degree of security of tenure which guarantees
| egal protection against forced eviction, harassnent and other threats.
States parties should consequently take i medi ate nmeasures ai ned at conferring
| egal security of tenure upon those persons and households currently | acking
such protection, in genuine consultation with affected persons and groups;

(b) Availability of services, materials, facilities and
infrastructure. An adequate house must contain certain facilities essential
for health, security, confort and nutrition. All beneficiaries of the right
to adequat e housi ng shoul d have sustainabl e access to natural and comron
resources, safe drinking water, energy for cooking, heating and |ighting,
sani tation and washing facilities, neans of food storage, refuse disposal
site drai nage and energency servi ces;

(c) Affordability. Personal or household financial costs associ ated
wi th housing should be at such a level that the attai nment and satisfaction of
ot her basic needs are not threatened or conprom sed. Steps should be taken by
States parties to ensure that the percentage of housing-related costs is, in
general, commensurate with incone levels. States parties should establish
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housi ng subsidies for those unable to obtain affordable housing, as well as
forms and | evel s of housing finance which adequately reflect housi ng needs.

In accordance with the principle of affordability, tenants should be protected
by appropriate neans agai nst unreasonable rent levels or rent increases. 1In
soci eties where natural materials constitute the chief sources of building

mat eri als for housing, steps should be taken by States parties to ensure the
availability of such materials;

(d) Habitability. Adequate housing nust be habitable, in ternms of
provi ding the inhabitants with adequate space and protecting themfrom cold,
danp, heat, rain, wind or other threats to health, structural hazards, and
di sease vectors. The physical safety of occupants nust be guaranteed as wel |
The Conmittee encourages States parties to conprehensively apply the
Health Principles of Housing 5/ prepared by WHO whi ch vi ew housing as the
envi ronnental factor nmost frequently associated with conditions for disease in
epi dem ol ogi cal anal yses; i.e. inadequate and deficient housing and |iving
conditions are invariably associated with higher nortality and norbidity
rates;

(e) Accessibility. Adequate housing nust be accessible to those
entitled to it. Disadvantaged groups nust be accorded full and sustainable
access to adequate housing resources. Thus, such di sadvantaged groups as the
el derly, children, the physically disabled, the terminally ill, H V-positive
i ndi vi dual s, persons with persistent nedical problenms, the nentally ill,
victinms of natural disasters, people living in disaster-prone areas and ot her
groups shoul d be ensured sone degree of priority consideration in the housing
sphere. Both housing | aw and policy should take fully into account the
speci al housi ng needs of these groups. Wthin nany States parties increasing
access to land by | andl ess or inpoverished segnents of the society should
constitute a central policy goal. Discernible governmental obligations need
to be devel oped ainming to substantiate the right of all to a secure place to
live in peace and dignity, including access to |land as an entitlenent;

(f) Locati on. Adequate housing nust be in a | ocation which allows
access to enpl oynent options, health-care services, schools, child-care
centres and other social facilities. This is true both in large cities and in
rural areas where the tenporal and financial costs of getting to and fromthe
pl ace of work can place excessive demands upon the budgets of poor househol ds.
Simlarly, housing should not be built on polluted sites nor in inmediate
proximty to pollution sources that threaten the right to health of the
i nhabi tants;

(9) Cul tural adequacy. The way housing is constructed, the building
materials used and the policies supporting these nust appropriately enable the
expression of cultural identity and diversity of housing. Activities geared
t owar ds devel opment or nodernization in the housing sphere should ensure that
the cultural dinmensions of housing are not sacrificed, and that, inter alia,
nodern technol ogical facilities, as appropriate are al so ensured.

9. As noted above, the right to adequate housing cannot be viewed in

i solation fromother human rights contained in the two International Covenants
and other applicable international instrunents. Reference has already been
made in this regard to the concept of human dignity and the principle of
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non-di scrimnation. In addition, the full enjoynment of other rights - such

as the right to freedom of expression, the right to freedom of association
(such as for tenants and ot her comunity-based groups), the right to freedom
of residence and the right to participate in public decision-nmaking - is

i ndi spensable if the right to adequate housing is to be realized and

mai ntai ned by all groups in society. Simlarly, the right not to be subjected
to arbitrary or unlawful interference with one's privacy, famly, hone or
correspondence constitutes a very inportant dimension in defining the right to
adequat e housi ng.

10. Regardl ess of the state of devel opnent of any country, there are certain
steps which nust be taken i mredi ately. As recognized in the d obal Strategy
for Shelter and in other international analyses, many of the nmeasures required
to pronote the right to housing would only require the abstention by the
Governnment fromcertain practices and a conmtnment to facilitating “self-help”
by affected groups. To the extent that any such steps are considered to be
beyond the maxi mum resources available to a State party, it is appropriate
that a request be nade as soon as possible for international cooperation in
accordance with articles 11 (1), 22 and 23 of the Covenant, and that the
Conmittee be inforned thereof.

11. States parties nmust give due priority to those social groups living in
unfavourabl e conditions by giving them particular consideration. Policies

and | egislation should correspondingly not be designed to benefit already
advant aged soci al groups at the expense of others. The Committee is aware
that external factors can affect the right to a continuous inprovenent of
living conditions, and that in nmany States parties overall living conditions
declined during the 1980s. However, as noted by the Conmmittee in its Cenera
Comment 2 (1990) (E/1990/23, annex I11), despite externally caused probl ens,
the obligations under the Covenant continue to apply and are perhaps even nore
pertinent during times of economic contraction. It would thus appear to the
Conmittee that a general decline in living and housing conditions, directly
attributable to policy and |l egislative decisions by States parties, and in the
absence of acconpanyi ng conpensatory neasures, would be inconsistent with the
obl i gati ons under the Covenant.

12. Wil e the npst appropriate neans of achieving the full realization of
the right to adequate housing will inevitably vary significantly from one
State party to another, the Covenant clearly requires that each State party

t ake whatever steps are necessary for that purpose. This wll al nost
invariably require the adoption of a national housing strategy which, as
stated in paragraph 32 of the G obal Strategy for Shelter, “defines the

obj ectives for the devel opnent of shelter conditions, identifies the resources
avail able to nmeet these goals and the nost cost-effective way of using them
and sets out the responsibilities and tinme-frame for the inplenmentation of the
necessary measures”. Both for reasons of relevance and effectiveness, as wel
as in order to ensure respect for other human rights, such a strategy should
refl ect extensive genuine consultation with, and participation by, all of
those affected, including the honel ess, the inadequately housed and their
representatives. Furthernore, steps should be taken to ensure coordi nation
between mnistries and regional and |ocal authorities in order to reconcile
rel ated policies (econom cs, agriculture, environment, energy, etc.) with the
obligations under article 11 of the Covenant.
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13. Ef fective monitoring of the situation with respect to housing is another
obligation of imediate effect. For a State party to satisfy its obligations
under article 11 (1) it nust denponstrate, inter alia, that it has taken

what ever steps are necessary, either alone or on the basis of internationa
cooperation, to ascertain the full extent of honel essness and i nadequate
housing within its jurisdiction. 1In this regard, the revised genera

gui delines regarding the formand contents of reports adopted by the Commttee
(E/C. 12/ 1991/ 1) enphasize the need to “provide detailed information about
those groups within ... society that are vul nerable and di sadvantaged with
regard to housing”. They include, in particular, honeless persons and

fam lies, those inadequately housed and wi thout ready access to basic
anenities, those living in “illegal” settlenments, those subject to forced
evictions and | owincone groups.

14. Measures designed to satisfy a State party's obligations in respect of
the right to adequate housing may reflect whatever mix of public and private
sector measures considered appropriate. Wiile in some States public financing
of housing m ght nost usefully be spent on direct construction of new housing,
in nost cases, experience has shown the inability of Governments to fully
satisfy housing deficits with publicly built housing. The pronotion by
States parties of “enabling strategies”, conmbined with a full comtnent to
obligations under the right to adequate housing, should thus be encouraged.

In essence, the obligation is to denpnstrate that, in aggregate, the neasures
bei ng taken are sufficient to realize the right for every individual in the
shortest possible tine in accordance with the maxi mum of avail abl e resources.

15. Many of the nmeasures that will be required will involve resource

al locations and policy initiatives of a general kind. Nevertheless, the role
of formal |egislative and adm nistrative neasures should not be underesti mated
in this context. The G obal Strategy for Shelter (paras. 66-67) has drawn
attention to the types of neasures that mght be taken in this regard and to
their imnportance.

16. In some States, the right to adequate housing is constitutionally
entrenched. In such cases the Conmittee is particularly interested in

| earning of the Iegal and practical significance of such an approach. Details
of specific cases and of other ways in which entrenchment has proved hel pfu
shoul d thus be provided.

17. The Committee views nany conponent el enments of the right to adequate
housi ng as being at |east consistent with the provision of donmestic |ega
remedi es. Depending on the |legal system such areas m ght include, but are
not limted to: (a) |egal appeals ainmed at preventing planned evictions or
denolitions through the issuance of court-ordered injunctions; (b) Iega
procedures seeking conpensation following an illegal eviction; (c) conplaints
against illegal actions carried out or supported by |andlords (whether public
or private) in relation to rent |levels, dwelling maintenance, and racial or
other forns of discrimnation; (d) allegations of any form of discrimnation
in the allocation and availability of access to housing; and (e) conplaints
agai nst | andl ords concerni ng unheal thy or inadequate housing conditions. 1In
sonme | egal systens it would also be appropriate to explore the possibility of
facilitating class action suits in situations involving significantly

i ncreased | evel s of honel essness.
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18. In this regard, the Comm ttee considers that instances of forced
eviction are prim facie inconpatible with the requirenments of the Covenant
and can only be justified in the nost exceptional circunstances, and in
accordance with the relevant principles of international |aw

19. Finally, article 11 (1) concludes with the obligation of States parties
to recogni ze “the essential inportance of international cooperation based on
free consent”. Traditionally, less than 5 per cent of all internationa

assi stance has been directed towards housing or human settlenments, and often

t he manner by which such funding is provided does little to address the
housi ng needs of disadvantaged groups. States parties, both recipients and
provi ders, should ensure that a substantial proportion of financing is devoted
to creating conditions |eading to a higher nunmber of persons being adequately
housed. International financial institutions pronoting neasures of structura
adj ust rent shoul d ensure that such neasures do not conproni se the enjoynment of
the right to adequate housing. States parties should, when contenplating

i nternational financial cooperation, seek to indicate areas relevant to the
right to adequate housi ng where external financing would have the nost effect.
Such requests should take full account of the needs and views of the affected
gr oups.

Not es

1/ Oficial Records of the General Assenbly, Forty-third Session
Suppl enent No. 8, addendum (A/43/8/Add. 1).

2/ Conmi ssion on Humen Ri ghts resolutions 1986/ 36 and 1987/ 22;
reports by M. Danilo Tuark, Special Rapporteur of the Sub-Comm ssion
(E/ CN. 4/ Sub. 2/ 1990/ 19, paras. 108-120; E/ CN. 4/ Sub.2/1991/17, paras. 137-139);
see al so Sub- Conmmi ssion resolution 1991/ 26

3/ See, for example, article 25 (1) of the Universal Declaration on
Human Rights, article 5 (e) (iii) of the International Convention on the
Eli mnation of All Fornms of Racial Discrimnation, article 14 (2) of the
Convention on the Elimnation of Al Fornms of Discrimnation against Wnen,
article 27 (3) of the Convention on the Rights of the Child, article 10 of
t he Decl arati on on Social Progress and Devel opnent, section IIl (8) of the
Vancouver Declaration on Hunan Settlements, 1976 (Report of Habitat:

United Nations Conference on Human Settl enments (United Nations publication
Sales No. E.76.1V.7 and corrigendum), chap. 1), article 8 (1) of the

Decl arati on on the Right to Devel opment and the |ILO Recommendati on Concer ni ng
Wor kers' Housing, 1961 (No. 115).

4/ See footnote 1/.

5/ Geneva, Wrld Health Organization, 1990.
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GENERAL COMMENT 5 (El eventh session, 1994)*

Persons with disabilities

1. The central inportance of the International Covenant on Economic

Social and Cultural Rights in relation to the human rights of persons with

di sabilities has frequently been underlined by the international comunity. 1/
Thus a 1992 review by the Secretary-General of the inplenmentation of the
Worl d Programe of Action concerning Disabled Persons and the United Nations
Decade of Di sabl ed Persons concluded that “disability is closely linked to
econom ¢ and social factors” and that “conditions of living in |large parts of
the world are so desperate that the provision of basic needs for all - food,
wat er, shelter, health protection and education - nust formthe cornerstone of
nati onal programes”. 2/ Even in countries which have a relatively high
standard of living, persons with disabilities are very often denied the
opportunity to enjoy the full range of econom c, social and cultural rights
recogni zed in the Covenant.

2. The Conmittee on Economi c, Social and Cultural Rights, and the working
group which preceded it, have been explicitly called upon by both the
CGeneral Assenbly 3/ and the Conm ssion on Human Rights 4/ to nonitor the
conpliance of States parties to the Covenant with their obligation to ensure
the full enjoynent of the relevant rights by persons with disabilities. The
Conmittee's experience to date, however, indicates that States parties have
devoted very little attention to this issue in their reports. This appears to
be consistent with the Secretary-General's conclusion that “npst Governnents
still lack decisive concerted neasures that would effectively inprove the
situation” of persons with disabilities. 5/ It is therefore appropriate to
review, and enphasi ze, sone of the ways in which issues concerning persons
with disabilities arise in connection with the obligations contained in the
Covenant .

3. There is still no internationally accepted definition of the term
“disability”. For present purposes, however, it is sufficient to rely on the
approach adopted in the Standard Rul es of 1993, which state:

“The term ' disability' summarizes a great number of different

functional limtations occurring in any population ... People may be
di sabl ed by physical, intellectual or sensory inpairnent, medica
conditions or nental illness. Such inpairnments, conditions or illnesses

may be permanent or transitory in nature.” 6/

4, In accordance with the approach adopted in the Standard Rules, this
General Coment uses the term “persons with disabilities” rather than the
ol der term “di sabl ed persons”. It has been suggested that the latter term

m ght be msinterpreted to inply that the ability of the individual to
function as a person has been disabl ed.

* Contained in docunent E/ 1995/22



HRI / GEN 1/ Rev. 3
page 73

5. The Covenant does not refer explicitly to persons with disabilities.
Neverthel ess, the Universal Declaration of Human Ri ghts recogni zes that al
human bei ngs are born free and equal in dignity and rights and, since the
Covenant's provisions apply fully to all nmenbers of society, persons with
disabilities are clearly entitled to the full range of rights recognized in
the Covenant. |In addition, in so far as special treatnment is necessary,
States parties are required to take appropriate nmeasures, to the maxi mum
extent of their avail able resources, to enable such persons to seek to
overconme any di sadvantages, in terns of the enjoynent of the rights specified
in the Covenant, flowing fromtheir disability. Moreover, the requirement
contained in article 2 (2) of the Covenant that the rights “enunciated ..
wi |l be exercised without discrimnation of any kind” based on certain

speci fied grounds “or other status” clearly applies to discrimnation on the
grounds of disability.

6. The absence of an explicit, disability-related provision in the Covenant
can be attributed to the |ack of awareness of the inmportance of addressing
this issue explicitly, rather than only by inplication, at the time of the
drafting of the Covenant over a quarter of a century ago. More recent

i nternational human rights instrunments have, however, addressed the issue
specifically. They include the Convention on the Rights of the Child

(art. 23); the African Charter on Human and Peoples' Rights (art. 18 (4)); and
t he Additional Protocol to the Anerican Convention on Human Rights in the Area
of Economic, Social and Cultural Rights (art. 18). Thus it is now very w dely
accepted that the human rights of persons with disabilities nmust be protected
and pronoted through general, as well as specially designed, |aws, policies
and programmes.

7. In accordance with this approach, the international comrunity has
affirnmed its commtment to ensuring the full range of human rights for persons
with disabilities in the followi ng instruments: (a) the World Programre of
Action concerning Disabled Persons, which provides a policy framework ai med at
promoting “effective neasures for prevention of disability, rehabilitation and
the realization of the goals of 'full participation" of [persons with
disabilities] in social |life and devel opment, and of 'equality'”; 7/ (b) the
Gui delines for the Establishnent and Devel opnent of National Coordinating
Committees on Disability or Sinmilar Bodies, adopted in 1990; 8/ (c) the
Principles for the Protection of Persons with Mental Illness and for the

| mprovenent of Mental Health Care, adopted in 1991; 9/ (d) the Standard Rul es
on the Equalization of Opportunities for Persons with Disabilities
(hereinafter referred to as the “Standard Rul es”), adopted in 1993, the
purpose of which is to ensure that all persons with disabilities “my exercise
the sane rights and obligations as others”. 10/ The Standard Rules are of
maj or i nportance and constitute a particularly valuable reference guide in
identifying nore precisely the relevant obligations of States parties under

t he Covenant.

.  GENERAL OBLI GATI ONS OF STATES PARTI ES

8. The United Nations has estimated that there are nore than 500 nmillion
persons with disabilities in the world today. O that nunmber, 80 per cent
live in rural areas in developing countries. Seventy per cent of the tota
are estimated to have either linmted or no access to the services they need.
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The chal l enge of inproving the situation of persons with disabilities is thus
of direct relevance to every State party to the Covenant. Wile the neans
chosen to pronote the full realization of the econom c, social and cultura
rights of this group will inevitably differ significantly fromone country to
anot her, there is no country in which a major policy and progranme effort is
not required. 11/

9. The obligation of States parties to the Covenant to pronpte progressive
realization of the relevant rights to the nmaxi mnum of their avail able resources
clearly requires Governnents to do nuch nore than merely abstain from taking
measures which m ght have a negative inpact on persons with disabilities. The
obligation in the case of such a vul nerable and di sadvantaged group is to take
positive action to reduce structural disadvantages and to gi ve appropriate
preferential treatnment to people with disabilities in order to achieve the
objectives of full participation and equality within society for all persons
with disabilities. This alnpst invariably nmeans that additional resources
will need to be nmade available for this purpose and that a w de range of
specially tailored neasures will be required.

10. According to a report by the Secretary-General, devel opments over the
past decade in both devel oped and devel opi ng countries have been especially
unfavourabl e fromthe perspective of persons with disabilities:

“ current econonic and social deterioration, marked by
| ow-growt h rates, high unenploynment, reduced public expenditure, current
structural adjustnment programmes and privatization, have negatively
af fected progranmes and services ... |If the present negative trends
continue, there is the risk that [persons with disabilities] may
increasingly be relegated to the nmargins of society, dependent on ad hoc
support.” 12/

As the Committee has previously observed (General Conment No. 3

(Fifth session, 1990), para. 12), the duty of States parties to protect
the vul nerabl e nenbers of their societies assunes greater rather than |ess
i mportance in tinmes of severe resource constraints.

11. G ven the increasing conmitnment of CGovernnents around the world to

mar ket - based policies, it is appropriate in that context to enphasize certain
aspects of States parties' obligations. One is the need to ensure that not
only the public sphere, but also the private sphere, are, within appropriate
limts, subject to regulation to ensure the equitable treatnment of persons
with disabilities. 1In a context in which arrangenents for the provision of
public services are increasingly being privatized and in which the free market
is being relied on to an ever greater extent, it is essential that private
enpl oyers, private suppliers of goods and services, and other non-public
entities be subject to both non-discrimnation and equality norns in relation
to persons with disabilities. 1In circunmstances where such protection does not
extend beyond the public dormain, the ability of persons with disabilities to
participate in the nmainstreamof comunity activities and to realize their
full potential as active nenbers of society will be severely and often
arbitrarily constrained. This is not to inply that |egislative measures wl |
al ways be the nost effective nmeans of seeking to elimnate discrimnation
within the private sphere. Thus, for exanple, the Standard Rul es pl ace
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particul ar enmphasis on the need for States to “take action to rai se awareness
in society about persons with disabilities, their rights, their needs, their
potential and their contribution”. 13/

12. In the absence of governnent intervention there will always be instances
in which the operation of the free market will produce unsatisfactory results
for persons with disabilities, either individually or as a group, and in such
circunstances it is incunbent on Governnments to step in and take appropriate
nmeasures to tenper, conplenent, conpensate for, or override the results
produced by nmarket forces. Simlarly, while it is appropriate for Governnents
torely on private, voluntary groups to assist persons with disabilities in
vari ous ways, such arrangenments can never absolve Governnents fromtheir duty
to ensure full conpliance with their obligations under the Covenant. As the
Worl d Programme of Action concerning Di sabl ed Persons states, “the ultimte
responsibility for renedying the conditions that lead to inpairnment and for
dealing with the consequences of disability rests with Governnents”. 14/

1. MEANS OF | MPLEMENTATI ON

13. The nmethods to be used by States parties in seeking to inplenent their
obl i gati ons under the Covenant towards persons with disabilities are
essentially the same as those available in relation to other obligations (see
General Comment No. 1 (Third session, 1989)). They include the need to
ascertain, through regular nonitoring, the nature and scope of the problens
existing within the State; the need to adopt appropriately tailored policies
and programmes to respond to the requirenents thus identified; the need to

| egi sl ate where necessary and to elim nate any existing discrimnatory

| egi slation; and the need to nmake appropriate budgetary provisions or, where
necessary, seek international cooperation and assistance. |In the latter
respect, international cooperation in accordance with articles 22 and 23 of
the Covenant is likely to be a particularly inportant element in enabling sone
devel oping countries to fulfil their obligations under the Covenant.

14. In addition, it has been consistently acknow edged by the internationa
comunity that policy-mking and programre inplementation in this area should
be undertaken on the basis of close consultation with, and invol vement of,
representative groups of the persons concerned. For this reason, the Standard
Rul es recommend that everything possible be done to facilitate the
establ i shnent of national coordinating comrittees, or simlar bodies, to serve
as a national focal point on disability matters. |In doing so, Governnents
shoul d take account of the 1990 Gui delines for the Establishment and

Devel opnent of National Coordinating Commttees on Disability or Simlar

Bodi es. 15/

I11. THE OBLI GATI ON TO ELI M NATE DI SCRI M NATI ON
ON THE GROUNDS OF DI SABILITY

15. Both de jure and de facto discrimnation against persons with

di sabilities have a long history and take various forms. They range from

i nvidi ous discrimnation, such as the denial of educational opportunities, to
nmore “subtle” forns of discrimnation such as segregation and isol ation

achi eved through the inposition of physical and social barriers. For the

pur poses of the Covenant, “disability-based discrimnation” may be defined as
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i ncluding any distinction, exclusion, restriction or preference, or denia

of reasonabl e accommdati on based on disability which has the effect of
nullifying or inpairing the recognition, enjoynment or exercise of economc
social or cultural rights. Through neglect, ignorance, prejudice and false
assunptions, as well as through exclusion, distinction or separation, persons
with disabilities have very often been prevented fromexercising their
economi c, social or cultural rights on an equal basis with persons w thout
disabilities. The effects of disability-based discrimnation have been
particularly severe in the fields of education, enploynent, housing,

transport, cultural |ife, and access to public places and services.
16. Despite sone progress in terns of |egislation over the past decade, 16/
the legal situation of persons with disabilities remains precarious. |n order

to remedy past and present discrimnation, and to deter future discrimnation
conprehensive anti-discrimnation legislation in relation to disability would
seemto be indispensable in virtually all States parties. Such |egislation
shoul d not only provide persons with disabilities with judicial renedies as
far as possible and appropriate, but also provide for social-policy programes
whi ch enabl e persons with disabilities to live an integrated, self-detern ned
and i ndependent life.

17. Anti-discrimnation nmeasures should be based on the principle of

equal rights for persons with disabilities and the non-di sabl ed, which, in the
words of the World Progranme of Action concerning Disabled Persons, “inplies
that the needs of each and every individual are of equal inportance, that

t hese needs nust be nade the basis for the planning of societies, and that al
resources must be enployed in such a way as to ensure, for every individual
equal opportunity for participation. Disability policies should ensure the
access of [persons with disabilities] to all community services”. 17/

18. Because appropriate neasures need to be taken to undo existing
discrimnation and to establish equitable opportunities for persons with

di sabilities, such actions should not be considered discrimnatory in the
sense of article 2 (2) of the International Covenant on Econom c, Social and
Cultural Rights as long as they are based on the principle of equality and are
enpl oyed only to the extent necessary to achieve that objective.

I'V. SPECI FI C PROVI SI ONS OF THE COVENANT

A, Article 3 - Equal rights for nen and wonen

19. Persons with disabilities are sonetines treated as genderl ess human
beings. As a result, the double discrimnation suffered by wonmen with
disabilities is often neglected. 18/ Despite frequent calls by the

i nternational comunity for particul ar enphasis to be placed upon their
situation, very few efforts have been undertaken during the Decade. The

negl ect of wonen with disabilities is nentioned several tines in the report of
the Secretary-General on the inplementation of the Wrld Programe of

Action. 19/ The Committee therefore urges States parties to address the
situation of wonen with disabilities, with high priority being given in future
to the inplenentation of economi c, social and cultural rights-related

pr ogr amres.
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B. Articles 6-8 - Rights relating to work

20. The field of enploynent is one in which disability-based discrimnation
has been promi nent and persistent. In nost countries the unenploynent rate
anong persons with disabilities is two to three times higher than the

unenpl oyment rate for persons without disabilities. Where persons wth
disabilities are enployed, they are nostly engaged in |low paid jobs with
little social and legal security and are often segregated fromthe mainstream
of the | abour market. The integration of persons with disabilities into the
regul ar | abour market should be actively supported by States.

21. The “right of everyone to the opportunity to gain his living by work

whi ch he freely chooses or accepts” (art. 6 (1)) is not realized where the
only real opportunity open to disabled workers is to work in so-called
“sheltered” facilities under substandard conditions. Arrangements whereby
persons with a certain category of disability are effectively confined to
certain occupations or to the production of certain goods may violate this
right. Simlarly, in the light of principle 13 (3) of the Principles for the

Protection of Persons with Mental 1llness and for the Inprovement of Mental
Health Care, 20/ “therapeutical treatment” in institutions which amunts to
forced | abour is also inconpatible with the Covenant. In this regard, the

prohi bition on forced | abour contained in the International Covenant on Civi
and Political Rights is also of potential relevance.

22. According to the Standard Rul es, persons with disabilities, whether in
rural or urban areas, nust have equal opportunities for productive and gainfu
enpl oyment in the | abour market. 21/ For this to happen it is particularly
important that artificial barriers to integration in general, and to

enpl oynent in particular, be renoved. As the International Labour

Organi sation has noted, it is very often the physical barriers that society
has erected in areas such as transport, housing and the workplace which are
then cited as the reason why persons with disabilities cannot be enpl oyed. 22/
For exanple, as long as workplaces are designed and built in ways that make

t hem i naccessi bl e to wheelchairs, enployers will be able to “justify” their
failure to enpl oy wheel chair users. Governnents should al so devel op policies
whi ch pronote and regulate flexible and alternative work arrangenents that
reasonably acconmodate the needs of disabl ed workers.

23. Simlarly, the failure of Governnments to ensure that nodes of
transportation are accessible to persons with disabilities greatly reduces the
chances of such persons finding suitable, integrated jobs, taking advantage of
educational and vocational training, or commuting to facilities of all types.

I ndeed, the provision of access to appropriate and, where necessary, specially
tailored forns of transportation is crucial to the realization by persons with
disabilities of virtually all the rights recognized in the Covenant.

24. The “technical and vocational guidance and training programes” required
under article 6 (2) of the Covenant should reflect the needs of all persons
with disabilities, take place in integrated settings, and be planned and

i npl enmented with the full involvement of representatives of persons with
disabilities.
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25. The right to “the enjoynent of just and favourable conditions of work”
(art. 7) applies to all disabled workers, whether they work in sheltered
facilities or in the open | abour market. Disabled workers may not be

di scrim nated against with respect to wages or other conditions if their

work is equal to that of non-disabled workers. States parties have a
responsibility to ensure that disability is not used as an excuse for creating
| ow standards of | abour protection or for paying bel ow m ni mum wages.

26. Trade union-related rights (art. 8) apply equally to workers with
disabilities and regardl ess of whether they work in special work facilities or
in the open | abour market. In addition, article 8 read in conjunction with

other rights such as the right to freedom of association, serves to enphasize
the inmportance of the right of persons with disabilities to formtheir own
organi zations. |If these organizations are to be effective in “the pronotion
and protection of [the] econom c and social interests” (art. 8 (1) (a)) of
such persons, they should be consulted regularly by governnment bodi es and
others in relation to all matters affecting them it nmay al so be necessary
that they be supported financially and otherwi se so as to ensure their
viability.

27. The International Labour Organization has devel oped val uabl e and
conprehensive instrunents with respect to the work-related rights of persons
with disabilities, including in particular Convention No. 159 (1983)
concerning vocational rehabilitation and enpl oynent of persons wth
disabilities. 23/ The Comm ttee encourages States parties to the Covenant to
consider ratifying that Convention

C. Article 9 - Social security

28. Soci al security and incone-nai ntenance schenes are of particul ar

i nportance for persons with disabilities. As stated in the Standard Rul es,
“States should ensure the provision of adequate income support to persons with
disabilities who, owing to disability or disability-related factors, have
temporarily lost or received a reduction in their incone or have been denied
enpl oyment opportunities”. 24/ Such support should reflect the special needs
for assistance and ot her expenses often associated with disability.

In addition, as far as possible, the support provided should al so cover

i ndi vidual s (who are overwhelm ngly femal e) who undertake the care of a person
with disabilities. Such persons, including nmenbers of the famlies of persons
with disabilities, are often in urgent need of financial support because of
their assistance role. 25/

29. Institutionalization of persons with disabilities, unless rendered
necessary for other reasons, cannot be regarded as an adequate substitute for
the social security and incone-support rights of such persons.

D. Article 10 - Protection of the famly and
of nmothers and children

30. In the case of persons with disabilities, the Covenant's requirenent
that “protection and assistance” be rendered to the fam |y neans that

everyt hing possible should be done to enabl e such persons, when they so w sh,
tolive with their famlies. Article 10 also inplies, subject to the genera
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principles of international human rights law, the right of persons

with disabilities to marry and have their own famly. These rights are
frequently ignored or denied, especially in the case of persons with nenta
disabilities. 26/ In this and other contexts, the term“fam|ly” should be
interpreted broadly and in accordance with appropriate |ocal usage. States
parties should ensure that | aws and social policies and practices do not

i npede the realization of these rights. Persons with disabilities should have
access to necessary counselling services in order to fulfil their rights and
duties within the famly. 27/

31. Worren with disabilities also have the right to protection and support in
relati on to notherhood and pregnancy. As the Standard Rules state, “persons
with disabilities must not be denied the opportunity to experience their
sexuality, have sexual relationships and experience parenthood”. 28/ The
needs and desires in question should be recognized and addressed in both the
recreational and the procreational contexts. These rights are commnly denied
to both nmen and wonen with disabilities worldw de. 29/ Both the sterilization
of, and the performance of an abortion on, a woman with disabilities w thout
her prior informed consent are serious violations of article 10 (2).

32. Children with disabilities are especially vulnerable to exploitation
abuse and negl ect and are, in accordance with article 10 (3) of the Covenant
(reinforced by the correspondi ng provisions of the Convention on the Rights of
the Child), entitled to special protection

E. Article 11 - The right to an adequate standard of [|iving

33. In addition to the need to ensure that persons with disabilities have
access to adequate food, accessible housing and other basic material needs,
it is also necessary to ensure that “support services, including assistive
devices” are available “for persons with disabilities, to assist themto
increase their |evel of independence in their daily living and to exercise
their rights”. 30/ The right to adequate clothing al so assunes a speci al
significance in the context of persons with disabilities who have particul ar
cl othing needs, so as to enable themto function fully and effectively in
society. \Werever possible, appropriate personal assistance should al so be
provided in this connection. Such assistance should be undertaken in a manner
and spirit which fully respect the human rights of the person(s) concerned.
Simlarly, as already noted by the Commttee in paragraph 8 of General Comment
No. 4 (Sixth session, 1991), the right to adequate housing includes the right
to accessi bl e housing for persons with disabilities.

F. Article 12 - The right to physical and nental health

34. According to the Standard Rules, “States should ensure that persons
with disabilities, particularly infants and children, are provided with the
sanme | evel of nedical care within the sanme system as ot her menbers of
society”. 31/ The right to physical and nental health also inplies the right
to have access to, and to benefit from those nedical and social services -

i ncl udi ng orthopaedi c devices - which enable persons with disabilities to
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becone i ndependent, prevent further disabilities and support their socia
integration. 32/ Simlarly, such persons should be provided with
rehabilitation services which would enable them“to reach and sustain their
opti mum | evel of independence and functioning”. 33/ All such services should
be provided in such a way that the persons concerned are able to maintain ful
respect for their rights and dignity.

G Articles 13 and 14 - The right to education

35. School programmes in many countries today recogni ze that persons with

di sabilities can best be educated within the general education system 34/
Thus the Standard Rules provide that “States should recognize the principle of
equal primary, secondary and tertiary educational opportunities for children
youth and adults with disabilities, in integrated settings”. 35/ In order to
i mpl enment such an approach, States should ensure that teachers are trained to
educate children with disabilities within regular schools and that the
necessary equi pnent and support are available to bring persons

with disabilities up to the sanme | evel of education as their non-di sabl ed
peers. In the case of deaf children, for exanple, sign |Ianguage should be
recogni zed as a separate | anguage to which the children shoul d have access
and whose inportance should be acknow edged in their overall socia

envi ronnent .

H Article 15 - The right to take part in cultural life
and enjoy the benefits of scientific progress

36. The Standard Rul es provide that “States should ensure that persons with
di sabilities have the opportunity to utilize their creative, artistic and
intell ectual potential, not only for their own benefit, but also for the

enrichment of their comunity, be they in urban or rural areas. ... States
shoul d pronote the accessibility to and availability of places for cultura
performances and services ... “. 36/ The sane applies to places for

recreation, sports and tourism

37. The right to full participation in cultural and recreational life for
persons with disabilities further requires that conmunication barriers be
elimnated to the greatest extent possible. Useful measures in this regard

m ght include “the use of tal king books, papers witten in sinple |anguage and
with clear format and colours for persons with nmental disability, [and]
adapted television and theatre for deaf persons”. 37/

38. In order to facilitate the equal participation in cultural life of
persons with disabilities, Governments should informand educate the genera
public about disability. |In particular, nmeasures nmust be taken to dispe

prej udi ces or superstitious beliefs against persons with disabilities, for
exanpl e those that view epilepsy as a formof spirit possession or a child
with disabilities as a formof punishnent visited upon the famly. Sinmlarly,
t he general public should be educated to accept that persons with disabilities
have as much right as any other person to nake use of restaurants, hotels,
recreation centres and cul tural venues.
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Not es

1/ For a comprehensive review of the question, see the final report
prepared by M. Leandro Despouy, Special Rapporteur, on human rights and
disability (E/ CN. 4/ Sub.2/1991/31).

2/ See A/ 47/ 415, para. 5.

3/ See para. 165 of the World Programe of Action concerning
Di sabl ed Persons, adopted by the General Assenbly by its resolution 37/52 of
3 Decenber 1982 (para. 1).

4/ See Conmmi ssion on Human Ri ghts resol utions 1992/48, para. 4 and
1993/ 29, para. 7.

5/ See A/ 47/ 415, para. 6.

6/ Standard Rul es on the Equalization of Opportunities for Persons
with Disabilities, annexed to Ceneral Assenbly resolution 48/ 96 of
20 Decenber 1993 (Introduction, para. 17).

7/ Worl d Programre of Action concerning Disabled Persons (see
note 3 above), para. 1.

8/ A/ C.3/46/ 4, annex |I. Also contained in the Report on the
I nternational Meeting on the Roles and Functions of National Coordinating
Committees on Disability in Devel oping Countries, Beijing, 5-11 Novenber 1990
(CSDHA/ DDP/ NDC/ 4) . See al so Economi ¢ and Social Council resolution 1991/8 and
CGeneral Assenbly resolution 46/96 of 16 Decenmber 1991.

9/ CGeneral Assenbly resolution 46/119 of 17 Decenber 1991, annex.
10/ Standard Rul es, (see note 6 above), Introduction, para. 15.
11/ See A/ 47/ 415, passim

12/ | bid., para. 5.
13/ Standard Rul es, (see note 6 above) Rule 1.
14/ Worl d Programre of Action concerning Disabled Persons (see

note 3 above), para. 3.

15/ See note 8 above.
16/ See A/ 47/ 415, paras. 37-38.
17/ Worl d Programme of Action concerning Disabled Persons (see

note 3 above), para. 25.

18/ See E/CN. 4/ Sub. 2/1991/31 (see note 1 above), para. 140.

19/ See A/ 47/ 415, paras. 35, 46, 74 and 77.



HRI / GEN 1/ Rev. 3

page 82
20/ See note 9 above.
21/ Standard Rules (see note 6 above), Rule 7.
22/ See A/ CONF. 157/ PC/ 61/ Add. 10, p. 12.
23/ See al so Recommendati on No. 99 (1955) concerning vocati onal

rehabilitati on of the disabled, and Recommendati on No. 168 (1983) concerning
vocational rehabilitation and enploynment of persons with disabilities.

24/ Standard Rul es (see note 6 above) Rule 8, para. 1.

25/ See A/ 47/ 415, para. 78.

26/ See E/CN. 4/ Sub. 2/ 1991/ 31 (see note 1 above), paras. 190 and 193.
27/ See the World Programre of Action concerning Di sabl ed Persons

(see note 3 above) para. 74.

28/ Standard Rules (see note 6 above), Rule 9, para. 2.
29/ See E/CN. 6/1991/2, paras. 14 and 59-68.

30/ Standard Rules (see note 6 above), Rule 4.

31/ Ibid., Rule 2, para. 3.

32/ See the Declaration on the Ri ghts of Disabled Persons

(Ceneral Assenbly resolution 3447 (XXX) of 9 Decenber 1975), para. 6; and the
Worl d Progranmme of Action concerning Disabled Persons (see note 3 above),
paras. 95-107.

33/ Standard Rules (see note 6 above), Rule 3.
34/ See A/ 47/ 415 para. 73.

35/ Standard Rules (see note 6 above), Rule 6
36/ Ibid., Rule 10, paras. 1-2

37/ See A/ 47/ 415 para. 79
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GENERAL COMMENT 6 (Thirteenth session, 1995)*

The economic, social and cultural rights of ol der persons

1. | nt r oduction

1. The worl d popul ation is ageing at a steady, quite spectacular rate. The
total nunber of persons aged 60 and above rose from 200 mllion in 1950

to 400 mllion in 1982 and is projected to reach 600 mllion in the year 2001
and 1.2 billion by the year 2025, at which tinme over 70 per cent of themwl|
be living in what are today's devel opi ng countries. The nunber of peopl e aged
80 and above has grown and continues to grow even nore dramatically, going
from13 mllion in 1950 to over 50 mllion today and projected to increase to
137 million in 2025. This is the fastest grow ng population group in the
worl d, projected to increase by a factor of 10 between 1950 and 2025, compared
with a factor of six for the group aged 60 and above and a factor of little
nore than three for the total population. 1/

2. These figures are illustrations of a quiet revolution, but one which has
far-reaching and unpredi ctabl e consequences and which is now affecting the
soci al and econonic structures of societies both at the world | evel and at the
country level, and will affect themeven nore in future.

3. Most of the States parties to the Covenant, and the industrialized
countries in particular, are faced with the task of adapting their social and
econonmic policies to the ageing of their popul ations, especially as regards
social security. In the developing countries, the absence or deficiencies of
soci al security coverage are being aggravated by the em gration of the younger
menbers of the popul ation and the consequent weakening of the traditional role
of the famly, the main support of ol der people.

2. Internationally endorsed policies in relation to older persons

4, In 1982 the Wrld Assenmbly on Agei ng adopted the Vienna Internationa

Pl an of Action on Ageing. This inportant docunent was endorsed by the
CGeneral Assenbly and is a very useful guide, for it details the measures that
shoul d be taken by Menber States to safeguard the rights of ol der persons
within the context of the rights proclained by the International Covenants on
Human Rights. It contains 62 reconmendations, many of which are of direct

rel evance to the Covenant. 2/

5. In 1991 the General Assenbly adopted the United Nations Principles for
A der Persons which, because of their programmatic nature, is also an

i nportant document in the present context. 3/ It is divided into five
sections which correlate closely to the rights recognized in the Covenant.
“Independence” includes access to adequate food, water, shelter, clothing and
health care. To these basic rights are added the opportunity to renunerated
wor k and access to education and training. By “participation” is meant

* Contained in docunent E/ 1996/ 22
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that ol der persons should participate actively in the formul ati on and

i npl ementation of policies that affect their well-being and share their
know edge and skills with younger generations, and should be able to form
movement s and associ ations. The section headed “care” proclains that ol der
persons should benefit fromfamly care, health care and be able to enjoy
human rights and fundanental freedons when residing in a shelter, care or
treatment facility. Wth regard to “self-fulfilnment”, the Principles that
ol der persons shoul d pursue opportunities for the full devel opment of their
potential through access to the educational, cultural, spiritual and
recreational resources of their societies. Lastly, the section entitled
“dignity” states that ol der persons should be able to live in dignity and
security and be free of exploitation and physical or mental abuse, should be
treated fairly, regardl ess of age, gender, racial or ethnic background,
disability, financial situation or any other status, and be val ued

i ndependently of their economic contribution

6. In 1992, the Ceneral Assenbly adopted eight gl obal targets on ageing for
the year 2001 and a brief guide for setting national targets. 1In a nunber of
i nportant respects, these global targets serve to reinforce the obligations of
States parties to the Covenant. 4/

7. Also in 1992, and in conmmenoration of the tenth anniversary of the
adoption of the Vienna International Plan of Action by the Conference on

Agei ng, the General Assenbly adopted the Proclamati on on Ageing in which it
urged support of national initiatives on ageing so that ol der women are given
adequate support for their largely unrecogni zed contributions to society and
ol der nmen are encouraged to develop social, cultural and enotional capacities
whi ch they may have been prevented from devel opi ng during breadw nning years;
fam lies are supported in providing care and all fam |y nenbers encouraged to
cooperate in care giving; and that international cooperation is expanded in
the context of the strategies for reaching the global targets on ageing for
the year 2001. It also proclainmed the year 1999 as the International Year of
O der Persons in recognition of humanity's denographic “com ng of age”. 5/

8. The United Nations specialized agencies, especially the Internationa
Labour Organization, have also given attention to the problem of ageing in
their respective fields of conpetence.

3. The rights of older persons in relation to the Internationa
Covenant on Economic, Social and Cultural Rights

9. The term nol ogy used to describe ol der persons varies considerably, even
in international docunents. It includes: “older persons”, “the aged”, “the
elderly”, “the third age”, “the ageing”, and, to denote persons nore than

80 years of age, “the fourth age”. The Conmittee opted for “ol der persons”

(in French, personnes agées; in Spanish, personas nayores), the term enployed
in CGeneral Assenbly resolutions 47/5 and 48/ 98. According to the practice in
the United Nations statistical services, these ternms cover persons aged 60 and
above (Eurostat, the statistical service of the European Union, considers

“ol der persons” to nean persons aged 65 or above, since 65 is the npst comon
age of retirement and the trend is towards later retirement still).
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10. The International Covenant on Econom c, Social and Cultural Rights does
not contain any explicit reference to the rights of ol der persons, although
article 9 dealing with “the right of everyone to social security, including
soci al insurance”, inplicitly recognizes the right to ol d-age benefits.
Nevertheless, in view of the fact that the Covenant's provisions apply fully
to all members of society, it is clear that older persons are entitled to
enjoy the full range of rights recognized in the Covenant. This approach is
also fully reflected in the Vienna International Plan of Action on Ageing.
Moreover, in so far as respect for the rights of ol der persons requires
speci al neasures to be taken, States parties are required by the Covenant to
do so to the maxi mum of their avail abl e resources.

11. Anot her inportant issue is whether discrimnation on the basis of age

is Prohibited by the Covenant. Neither the Covenant nor the Universa

Decl arati on of Human Rights refers explicitly to age as one of the prohibited
grounds. Rather than being seen as an intentional exclusion, this omssionis
probably best explained by the fact that, when these instrunments were adopted,
t he probl em of denographic ageing was not as evident or as pressing as it is
now.

12. This is not determ native of the matter, however, since the prohibition
of discrimnation on the grounds of “other status” could be interpreted as
applying to age. The Conmmittee notes that while it may not yet be possible to
concl ude that discrimnation on the grounds of age is conprehensively

prohi bited by the Covenant, the range of matters in relation to which such

di scrimnation can be accepted is very limted. Mreover, it nust be

enphasi zed that the unacceptabl eness of discrimnation agai nst ol der persons
is underlined in many international policy docunents and is confirmed in the
| egislation of the vast majority of States. |In the few areas in which

di scrimnation continues to be tolerated, such as in relation to mandatory
retirement ages or access to tertiary education, there is a clear trend
towards the elimnation of such barriers. The Conmittee is of the view that
States parties should seek to expedite this trend to the greatest extent
possi bl e.

13. Accordingly, the Comrittee on Econonic, Social and Cultural Rights is of
the view that States parties to the Covenant are obligated to pay particul ar
attention to pronoting and protecting the econom c, social and cultural rights
of ol der persons. The Conmittee's own role in this regard is rendered all the
nmore inmportant by the fact that, unlike the case of other popul ati on groups
such as women and children, no conprehensive international convention yet
exists in relation to the rights of ol der persons and no bindi ng supervisory
arrangenents attach to the various sets of United Nations principles in this
ar ea.

14. By the end of its thirteenth session, the Committee and, before that,
its predecessor, the Sessional Wrking Goup of Governnental Experts, had
exam ned 144 initial reports, 70 second periodic reports and 20 initial and
periodi c gl obal reports on articles 1 to 15. This exani nation made it
possible to identify nmany of the problens that may be encountered in

i mpl enenting the Covenant in a considerable nunber of States parties that
represent all the regions of the world and have different political

soci o-econom ¢ and cultural systenms. The reports exam ned to date have not
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provi ded any information in a systematic way on the situation of ol der persons
with regard to conpliance with the Covenant, apart frominformation, of
varyi ng conpl eteness, on the inplenmentation of article 9 relating to the right
to social security.

15. In 1993, the Comrittee devoted a day of general discussion to this issue
in order to plan its future activity in this area. Mreover, it has, at
recent sessions, begun to attach substantially nore inportance to information
on the rights of older persons and its questioning has elicited sonme very

val uabl e information in sone instances. Nevertheless, the Conmittee notes
that the great majority of States parties reports continue to nmake little
reference to this inportant issue. It therefore wishes to indicate that, in
future, it will insist that the situation of older persons in relation to each
of the rights recognized in the Covenant should be adequately addressed in al
reports. The remainder of this General Conment identifies the specific issues
which are relevant in this regard.

4. CGeneral obligations of States parties

16. O der persons as a group are as heterogeneous and varied as the rest of
t he popul ation and their situati on depends on a country's economni c and socia
situation, on denographic, environnental cultural and enpl oyment factors and,
at the individual level, on the famly situation, the |level of education

the urban or rural environnent and the occupation of workers and retirees.

17. Side by side with ol der persons who are in good health and whose
financial situation is acceptable, there are nany who do not have adequate
means of support, even in devel oped countries, and who feature promnently
anong the nost vul nerabl e, marginal and unprotected groups. |In tinmes of
recessi on and of restructuring of the econony, older persons are particularly
at risk. As the Commttee has previously stressed (General Coment No. 3
(1990), para. 12), even in tinmes of severe resource constraints, States
parties have the duty to protect the vul nerable nenbers of society.

18. The nethods that States parties use to fulfil the obligations they

have assunmed under the Covenant in respect of older persons will be basically
the sane as those for the fulfilnment of other obligations (see Genera

Comment No. 1 (1989)). They include the need to determ ne the nature and
scope of problens within a State through regular nonitoring, the need to adopt
properly designed policies and programmes to nmeet requirenments, the need to
enact |egislation when necessary and to elimnate any discrimnatory

| egislation and the need to ensure the rel evant budget support or, as
appropriate, to request international cooperation. |In the latter connection
i nternational cooperation in accordance with articles 22 and 23 of the
Covenant may be a particularly inportant way of enabling sone devel opi ng
countries to fulfil their obligations under the Covenant.

19. In this context, attention nay be drawn to G obal target No. 1, adopted
by the General Assenbly in 1992, which calls for the establishment of nationa
support infrastructures to pronote policies and programres on ageing in
nati onal and international devel opnment plans and programmes. 1In this regard,
the Conmittee notes that one of the United Nations Principles for O der
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Per sons whi ch Governnents were encouraged to incorporate into their nationa
programmes is that ol der persons should be able to form novenments or
associ ations of ol der persons.

5. Specific provisions of the Covenant

Article 3: Equal rights of nen and wonen

20. In accordance with article 3 of the Covenant, by which States parties
undertake “to ensure the equal right of men and wonen to the enjoynent of al
econom c, social and cultural rights”, the Comrittee considers that States
parties should pay particular attention to ol der wonmen who, because they have
spent all or part of their lives caring for their famlies w thout engaging in
a renmunerated activity entitling themto an ol d-age pension, and who are al so
not entitled to a widow s pension, are often in critical situations.

21. To deal with such situations and conply fully with article 9 of the
Covenant and paragraph 2 (h) of the Proclamati on on Ageing, States parties
shoul d institute non-contributory ol d-age benefits or other assistance for al
persons, regardl ess of their sex, who find thensel ves w thout resources on
attaining an age specified in national legislation. Gven their greater life
expectancy and the fact that it is nore often they who have no contributory
pensi ons, woren woul d be the principal beneficiaries.

Articles 6 to 8: Rights relating to work

22. Article 6 of the Covenant requires States parties to take appropriate
steps to safeguard the right of everyone to the opportunity to gain a living
by work which is freely chosen or accepted. 1In this regard, the Committee,
bearing in mnd that ol der workers who have not reached retirenment age often
encounter problens in finding and keeping jobs, stresses the need for neasures
to prevent discrimnation on grounds of age in enploynent and occupation. 6/

23. The right “to the enjoynent of just and favourable conditions of work”
(Covenant, art. 7) is of special inportance for ensuring that ol der workers
enj oy safe working conditions until their retirement. |In particular, it is

desirable, to enploy ol der workers in circunstances in which the best use can
be made of their experience and know how. 7/

24. In the years preceding retirenent, retirenent preparation progranmes
shoul d be inplenented, with the participation of representative organizations
of enpl oyers and workers and ot her bodi es concerned, to prepare ol der workers
to cope with their new situation. Such programmes should, in particular
provi de ol der workers with information about: their rights and obligations as
pensi oners; the opportunities and conditions for continuing an occupati ona
activity or undertaking voluntary work; neans of conbating detrinmental effects
of ageing; facilities for adult education and cultural activities, and the use
of leisure time. 8/
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25. The rights protected by article 8 of the Covenant, nanely, trade union
rights, including after retirenment age, nust be applied to ol der workers.

Article 9. Right to social security

26. Article 9 of the Covenant provides generally that States parties
“recogni ze the right of everyone to social security”, w thout specifying the
type or |level of protection to be guaranteed. However, the term “socia
security” inplicitly covers all the risks involved in the |oss of neans of
subsi stence for reasons beyond a person's control

27. In accordance with article 9 of the Covenant and the provisions
concerning inplenentation of the ILO social security conventions - Convention
No. 102 concerning Social Security (M ninmm Standards) (1952) and Convention
No. 128 concerning lnvalidity, O d-Age and Survivors' Benefits (1967) - States
parti es must take appropriate neasures to establish general reginmes of

compul sory ol d-age i nsurance, starting at a particular age, to be prescribed
by national |aw.

28. In keeping with the reconmendations contained in the two | LO Conventions
menti oned above and Recommendati on No. 162, the Conmittee invites States
parties to establish retirement age so that it is flexible, depending on the
occupations perfornmed and the working ability of elderly persons, wth due
regard to denographic, econom c and social factors.

29. In order to give effect to the provisions of article 9 of the Covenant,
States parties nmust guarantee the provision of survivors' and orphans
benefits on the death of the breadw nner who was covered by social security
or receiving a pension

30. Furthernore, as al ready observed in paragraphs 20 and 21, in order fully
to i nplement the provisions of article 9 of the Covenant, States parties
should, within the limts of avail able resources, provide non-contributory

ol d-age benefits and ot her assistance for all ol der persons, who, when
reaching the age prescribed in national |egislation, have not conpleted a
qual i fying period of contribution and are not entitled to an ol d-age pension
or other social security benefit or assistance and have no other source of

i ncone.

Article 10: Protection of the famly

31. On the basis of article 10, paragraph 1, of the Covenant and
recommendati ons 25 and 29 of the Vienna International Plan of Action on

Agei ng, States parties should nmake all the necessary efforts to support,
protect and strengthen the famly and help it, in accordance with each
society's systemof cultural values, to respond to the needs of its dependent
agei ng nenbers. Recommendati on 29 encourages Governments and non-governnent a
organi zations to establish social services to support the whole famly when
there are elderly people at home and to inplenent neasures especially for

| owincome fam lies who wish to keep elderly people at hone. This assistance
shoul d al so be provided for persons living al one or elderly couples wi shing to
remai n at home.
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Article 11: Right to an adequate standard of living

32. O the United Nations Principles for O der Persons, principle 1, which
stands at the beginning of the section relating to the independence of ol der
persons, provides that: “d der persons should have access to adequate food
wat er, shelter, clothing and health care through the provision of incone,
fam |y and community support and self-help”. The Committee attaches great

i nportance to this principle, which demands for ol der persons the rights
contained in article 11 of the Covenant.

33. Recomendations 19 to 24 of the Vienna International Plan of Action on
Agei ng enphasi ze that housing for the elderly nust be viewed as nore than nere
shelter and that, in addition to the physical, it has psychol ogi cal and socia

signi ficance which should be taken into account. Accordingly, nationa
policies should help elderly persons to continue to live in their own homes as
| ong as possible, through the restoration, devel opnent and inprovement of
homes and their adaptation to the ability of those persons to gain access to
and use them (recommendati on 19). Recommendation 20 stresses the need for
urban rebuil di ng and devel opnent planning and law to pay special attention to
the problens of the ageing, assisting in securing their social integration
whi | e recommendati on 22 draws attention to the need to take account of the
functional capacity of the elderly in order to provide themw th a better
living environment and facilitate nobility and comruni cati on through the
provi si on of adequate neans of transport.

Article 12: Right to physical and nental health

34. Wth a viewto the realization of the right of elderly persons to the
enjoynent of a satisfactory standard of physical and nental health, in
accordance with article 12, paragraph 1, of the Covenant, States parties
shoul d take account of the content of recommendations 1 to 17 of the Vienna
International Plan of Action on Ageing, which focus entirely on providing

gui delines on health policy to preserve the health of the elderly and take a
conprehensive view, ranging from prevention and rehabilitation to the care of
the termnally ill.

35. Clearly, the growi ng number of chronic, degenerative di seases and the
hi gh hospitalization costs they involve cannot be dealt with only by curative
treatment. In this regard, States parties should bear in mnd that

mai ntai ning health into old age requires investnents during the entire life
span, basically through the adoption of healthy lifestyles (food, exercise,
elimnation of tobacco and al cohol, etc.). Prevention, through regul ar
checks suited to the needs of the elderly, plays a decisive role, as does
rehabilitation, by nmintaining the functional capacities of elderly persons,
with a resulting decrease in the cost of investnments in health care and socia
servi ces.

Articles 13 to 15: Ri ght to education and culture

36. Article 13, paragraph 1, of the Covenant recognizes the right of
everyone to education. In the case of the elderly, this right nust be
approached fromtwo different and conpl enmentary points of view (a) the right
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of elderly persons to benefit from educational programres; and (b) naking the
know how and experience of elderly persons available to younger generations.

37. Wth regard to the former, States parties should take account of:

(a) the recommendations in principle 16 of the United Nations Principles for
O der Persons to the effect that ol der persons should have access to suitable
education programres and training and should, therefore, on the basis of their
preparation, abilities and notivation, be given access to the various |evels
of education through the adoption of appropriate neasures regarding

literacy training, life-long education, access to university, etc.; and

(b) recommendation 47 of the Vienna International Plan of Action on Ageing,
whi ch, in accordance with the concept of life-long education pronul gated by
the United Nations Educational, Scientific and Cultural Organization (UNESCO),
recomends i nformal, conmmunity-based and recreation-oriented programes for
the elderly in order to develop their sense of self-reliance and the
comunity's sense of responsibility. Such programres should enjoy the support
of national Governnments and international organizations.

38. Wth regard to the use of the know how and experience of ol der persons,
as referred to in the part of the reconmendati ons of the Vienna Internationa
Pl an of Action on Ageing dealing with education (paras. 74-76), attention is
drawn to the inportant role that elderly and old persons still play in nost
societies as the transmtters of information, know edge, traditions and
spiritual values and to the fact that this inportant tradition should not be
| ost. Consequently, the Committee attaches particular inmportance to the
message contained in reconmendation 44 of the Plan: “Educational programes
featuring the elderly as the teachers and transmtters of know edge, culture
and spiritual values should be devel oped”.

39. In article 15, paragraphs 1 (a) and (b), of the Covenant, States parties
recogni ze the right of everyone to take part in cultural life and to enjoy the
benefits of scientific progress and its applications. |In this respect, the

Committee urges States parties to take account of the recommendati ons
contained in the United Nations Principles for Ader Persons, and in
particular of principle 7: “0d der persons should remain integrated in
society, participate actively in the formulation and inplenmentation of
policies that directly affect their well-being and share their know edge and
skills with younger generations”; and principle 16: “d der persons should
have access to the educational, cultural, spiritual and recreational resources
of society”.

40. Simlarly, recommendation 48 of the Vienna International Plan of Action
on Agei ng encourages Governments and international organizations to support
programes ai ned at providing the elderly with easier physical access to
cultural institutions (nuseuns, theatres, concert halls, cinemas, etc.).

41. Recomendati on 50 stresses the need for Governnments, non-governnenta
organi zati ons and the agei ng thenselves to make efforts to overcone negative
stereotyped i mages of ol der persons as suffering from physical and
psychol ogi cal disabilities, incapable of functioning independently and having
neither role nor status in society. These efforts, in which the nedia and
educational institutions should also take part, are essential for achieving a
soci ety that chanpions the full integration of the elderly.
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42. Wth regard to the right to enjoy the benefits of scientific progress
and its applications, States parties should take account of

recommendati ons 60, 61 and 62 of the Vienna International Plan of Action and
make efforts to pronote research on the biological, nental and social aspects
of ageing and ways of maintaining functional capacities and preventing and
del aying the start of chronic illnesses and disabilities. 1In this connection
it is recomended that States, intergovernnental organizations and

non- gover nnent al organi zati ons should establish institutions specializing in
the teachi ng of gerontol ogy, geriatrics and geriatric psychology in countries
where such institutions do not exist.
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GENERAL COWMMENT 7 (Si xteenth session, 1997)*

The right to adequate housing (art. 11.1 of the Covenant):
forced evictions

1. In its General Comrent No. 4 (1991), the Conmittee observed that al
persons shoul d possess a degree of security of tenure which guarantees |ega
protection agai nst forced eviction, harassnent and other threats. It

concl uded that forced evictions are prima facie inconpatible with the

requi renents of the Covenant. Having considered a significant nunber of
reports of forced evictions in recent years, including instances in which it
has determined that the obligations of States Parties were being violated, the
Committee is nowin a position to seek to provide further clarification as to
the inmplications of such practices in terns of the obligations contained in

t he Covenant.

2. The international conmunity has | ong recogni zed that the issue of forced
evictions is a serious one. 1In 1976, the United Nations Conference on Human
Settlenments noted that special attention should be paid to “undertaking major
cl earance operations should take place only when conservation and
rehabilitation are not feasible and relocation neasures are made”. 1/ In
1988, in the dobal Strategy for Shelter to the Year 2000, adopted by the
General Assenbly in its resolution 43/181, the “fundanmental obligation [of
Governnments] to protect and i nprove houses and nei ghbour hoods, rather than
damage or destroy thenf was recognized. 2/ Agenda 21 stated that “people
shoul d be protected by | aw agai nst unfair eviction fromtheir hones or

land”. 3/ In the Habitat Agenda Governments committed thenselves to
“protecting all people from and providing |egal protection and redress for
forced evictions that are contrary to the law, taking human rights into

consi deration; [and] when evictions are unavoi dabl e, ensuring, as appropriate,
that alternative suitable solutions are provided”. 4/ The Comm ssion on Human
Ri ghts has al so indicated that “forced evictions are a gross violation of
human rights”. 5/ However, although these statenents are inportant, they

| eave open one of the nost critical issues, nanely that of determning the

ci rcunst ances under which forced evictions are permni ssible and of spelling out
the types of protection required to ensure respect for the rel evant provisions
of the Covenant.

3. The use of the term*“forced evictions” is, in some respects,
problematic. This expression seeks to convey a sense of arbitrariness and of
illegality. To many observers, however, the reference to “forced evictions”
is a tautol ogy, while others have criticized the expression “illega
evictions” on the ground that it assunmes that the relevant |aw provides
adequate protection of the right to housing and conforms with the Covenant,
which is by no neans always the case. Simlarly, it has been suggested that
the term“unfair evictions” is even nore subjective by virtue of its failure
to refer to any legal framework at all. The international community,
especially in the context of the Commi ssion on Human Rights, has opted to
refer to “forced evictions”, primarily since all suggested alternatives al so
suffer from many such defects.

*  Contained in docunent E/C.12/1997/ 4.
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4, The term “forced evictions” as used throughout this General Conment is
defined as the permanent or tenporary renpoval against their will of

i ndividuals, famlies and/or communities fromthe hones and/or |and which they
occupy, w thout the provision of, and access to, appropriate forms of |egal or
ot her protection. The prohibition on forced evictions does not, however,
apply to evictions carried out by force in accordance with the law and in
conformty with the provisions of the International Covenants on Human Ri ghts.

5. The practice of forced evictions is w despread and affects persons in
bot h devel oped and devel oping countries. Oaing to the interrelationship and

i nt erdependency which exi st anong all human rights, forced evictions
frequently violate other human rights. Thus, while manifestly breaching the
rights enshrined in the Covenant, the practice of forced evictions may al so
result in violations of civil and political rights, such as the right to life,
the right to security of the person, the right to non-interference with
privacy, fam |y and honme and the right to the peaceful enjoyment of

possessi ons.

6. Al t hough the practice of forced evictions m ght appear to occur
primarily in heavily popul ated urban areas, it also takes place in connection
with forced popul ation transfers, internal displacenment, forced relocations in
the context of armed conflict, mass exoduses and refugee movements. |In all of
these contexts, the right to adequate housing and not to be subjected to
forced eviction may be violated through a wi de range of acts or om ssions
attributable to States Parties. Even in situations where it may be necessary
to inpose limtations on such a right, full conpliance with article 4 of the
Covenant is required so that any limtations inposed nust be “determ ned by
law only insofar as this nay be conpatible with the nature of these [i.e.
econom c, social and cultural] rights and solely for the purpose of pronoting
the general welfare in a denopcratic society”.

7. Many instances of forced eviction are associated with viol ence, such as
evictions resulting frominternational armed conflicts, internal strife and
conmunal or ethnic violence.

8. O her instances of forced eviction occur in the name of devel opnent.
Evictions may be carried out in connection with conflict over land rights,
devel opnent and infrastructure projects, such as the construction of dans or
ot her | arge-scale energy projects, with land acquisition neasures associ ated
wi th urban renewal, housing renovation, city beautification programes, the
clearing of land for agricultural purposes, unbridled speculation in |and, or
t he hol ding of mmjor sporting events |like the O ynpic Ganes.

9. In essence, the obligations of States Parties to the Covenant in
relation to forced evictions are based on article 11.1, read in conjunction
with other relevant provisions. |In particular, article 2.1 obliges States to

use “all appropriate neans” to pronote the right to adequate housing.

However, in view of the nature of the practice of forced evictions, the
reference in article 2.1 to progressive achi evenment based on the availability
of resources will rarely be relevant. The State itself nust refrain from
forced evictions and ensure that the law is enforced against its agents or
third parties who carry out forced evictions (as defined in para. 3 above).
Mor eover, this approach is reinforced by article 17.1 of the International
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Covenant on Civil and Political Rights which conplenents the right not to be
forcefully evicted without adequate protection. That provision recognizes,
inter alia, the right to be protected against “arbitrary or unl awf ul
interference” with one’s honme. It is to be noted that the State' s obligation
to ensure respect for that right is not qualified by considerations relating
to its avail abl e resources.

10. Article 2.1 of the Covenant requires States Parties to use “al
appropriate nmeans”, including the adoption of |egislative neasures, to pronote
all the rights protected under the Covenant. Although the Commi ttee has
indicated in its General Comment No. 3 (1990) that such neasures may not be

i ndi spensable in relation to all rights, it is clear that |egislation against
forced evictions is an essential basis upon which to build a system of
effective protection. Such |egislation should include neasures which (a)
provi de the greatest possible security of tenure to occupiers of houses and

I and, (b) conformto the Covenant and (c) are designed to control strictly the
ci rcunst ances under which evictions nay be carried out. The |egislation nust
also apply to all agents acting under the authority of the State or who are
accountable to it. Mreover, in view of the increasing trend in sone States
towards the Governnent greatly reducing its responsibilities in the housing
sector, States Parties nust ensure that |egislative and other nmeasures are
adequate to prevent and, if appropriate, punish forced evictions carried out,
wi t hout appropriate safeguards, by private persons or bodies. States Parties
shoul d therefore review relevant |egislation and policies to ensure that they
are conpatible with the obligations arising fromthe right to adequate housing
and repeal or amend any |egislation or policies that are inconsistent with the
requi renents of the Covenant.

11. Wonen, children, youth, ol der persons, indigenous people, ethnic and
other minorities, and other vul nerable individuals and groups all suffer

di sproportionately fromthe practice of forced eviction. Wnen in all groups
are especially vulnerable given the extent of statutory and other forms of

di scrimnation which often apply in relation to property rights (including
home ownership) or rights of access to property or accommodati on, and their
particular vulnerability to acts of violence and sexual abuse when they are
rendered homel ess. The non-discrim nation provisions of articles 2.2 and 3 of
t he Covenant inpose an additional obligation upon Governments to ensure that,
where evictions do occur, appropriate neasures are taken to ensure that no
formof discrimnation is involved.

12. Wher eas sone evictions may be justifiable, such as in the case of

persi stent non-paynent of rent or of damage to rented property w thout any
reasonabl e cause, it is incunbent upon the relevant authorities to ensure that
they are carried out in a manner warranted by a law which is conmpatible with
the Covenant and that all the | egal recourses and renedies are available to

t hose affected

13. Forced eviction and house denolition as a punitive nmeasure are al so

i nconsistent with the norns of the Covenant. Likew se, the Commttee takes
note of the obligations enshrined in the Geneva Conventions of 1949 and
Protocol s thereto of 1977 concerning prohibitions on the displacenent of the
civilian population and the destruction of private property as these relate to
the practice of forced eviction
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14. States Parties shall ensure, prior to carrying out any evictions, and
particularly those involving | arge groups, that all feasible alternatives are
explored in consultation with the affected persons, with a view to avoi di ng,
or at least mnimzing, the need to use force. Legal remedies or procedures
shoul d be provided to those who are affected by eviction orders. States
Parties shall also see to it that all the individuals concerned have a right
to adequate conpensation for any property, both personal and real, which is
affected. In this respect, it is pertinent to recall article 2.3 of the

I nternational Covenant on Civil and Political Rights, which requires States
Parties to ensure “an effective renedy” for persons whose rights have been

vi ol ated and the obligation upon the “conpetent authorities (to) enforce such
remedi es when granted”.

15. In cases where eviction is considered to be justified, it should be
carried out in strict conpliance with the relevant provisions of internationa
human rights |aw and in accordance with general principles of reasonabl eness
and proportionality. In this regard it is especially pertinent to recal
General Comment 16 of the Human Rights Conmmittee, relating to article 17 of
the International Covenant on Civil and Political Rights, which states that
interference with a person’s honme can only take place “in cases envi saged by
the law'. The Conmittee observed that the | aw “should be in accordance with
the provisions, ains and objectives of the Covenant and should be, in any
event, reasonable in the particular circunmstances”. The Conmittee al so

i ndicated that “relevant |egislation must specify in detail the precise

ci rcunstances in which such interferences may be permtted”

16. Appropriate procedural protection and due process are essential aspects
of all human rights but are especially pertinent in relation to a matter such
as forced evictions which directly invokes a |large nunber of the rights
recogni zed in both the International Covenants on Human Rights. The Conmittee
consi ders that the procedural protections which should be applied in relation
to forced evictions include: (a) an opportunity for genuine consultation with
those affected; (b) adequate and reasonable notice for all affected persons
prior to the schedul ed date of eviction; (c) information on the proposed
evictions, and, where applicable, on the alternative purpose for which the
land or housing is to be used, to be nade available in reasonable tine to al
those affected; (d) especially where groups of people are invol ved, governnent
officials or their representatives to be present during an eviction; (e) al
persons carrying out the eviction to be properly identified; (f) evictions not
to take place in particularly bad weather or at night unless the affected
persons consent ot herwi se; (g) provision of |egal renedies; and (h) provision
where possible, of legal aid to persons who are in need of it to seek redress
fromthe courts

17. Evi ctions should not result in individuals being rendered homel ess or
vul nerable to the violation of other human rights. \Were those affected are
unabl e to provide for thenselves, the State Party nust take all appropriate
measures, to the maxinumof its avail able resources, to ensure that adequate
alternative housing, resettlenment or access to productive |land, as the case
may be, is avail able.

18. The Comrittee is aware that various devel opnent projects financed by
i nternational agencies within the territories of State Parties have resulted
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in forced evictions. In this regard, the Conmittee recalls its Genera

Comment No. 2 (1990) which states, inter alia, that “international agencies
shoul d scrupul ously avoi d invol venent in projects which, for exanple ..
pronote or reinforce discrimnation against individuals or groups contrary to
t he provisions of the Covenant, or involve |arge-scale evictions or

di spl acement of persons w thout the provision of all appropriate protection
and conpensation. Every effort should be nade, at each phase of a devel opnent
project, to ensure that the rights contained in the Covenant are duly taken
into account”. 6/

19. Sone institutions, such as the Wrld Bank and the Organization for
Econom ¢ Cooperation and Devel opnent (OECD) have adopted gui delines on

rel ocation and/or resettlenment with a viewto limting the scale of and human
suffering associated with forced evictions. Such practices often acconpany

| ar ge- scal e devel opnent projects, such as dam buil ding and other nmjor energy
projects. Full respect for such guidelines, insofar as they reflect the
obligations contained in the Covenant, is essential on the part of both the
agenci es thenselves and States Parties to the Covenant. The Conmittee recalls
in this respect the statenent in the Vienna Decl aration and Progranmme of
Action to the effect that “while devel opnent facilitates the enjoynent of al
human rights, the lack of devel opnment may not be invoked to justify the
abridgenent of internationally recognized human rights” (Part I, para. 10).

20. In accordance with the guidelines for reporting adopted by the
Conmittee, State Parties are requested to provide various types of information
pertaining directly to the practice of forced evictions. This includes
information relating to (a) the “nunber of persons evicted within the |ast
five years and the nunber of persons currently lacking | egal protection

agai nst arbitrary eviction or any other kind of eviction”, (b) “legislation
concerning the rights of tenants to security of tenure, to protection from
eviction” and (c) “legislation prohibiting any formof eviction”. 7/

21. Information is also sought as to “neasures taken during, inter alia,
urban renewal programmes, redevel opment projects, site upgrading, preparation
for international events (O ynpics and other sporting conpetitions,
exhi bi tions, conferences, etc.) 'beautiful city' canpaigns, etc. which
guarantee protection fromeviction or guarantee rehousi ng based on nutua
consent, by any persons living on or near to affected sites”. 8/ However, few
States Parties have included the requisite information in their reports to the
Conmittee. The Conmittee therefore wishes to enphasize the inportance it
attaches to the receipt of such information

22. Some States Parties have indicated that information of this nature is
not available. The Committee recalls that effective nmonitoring of the right
to adequate housing, either by the Governnent concerned or by the Commttee,
is not possible in the absence of the collection of appropriate data and woul d
request all States Parties to ensure that the necessary data is collected and
is reflected in the reports submtted by them under the Covenant.
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11
GENERAL RECOVMENDATI ONS

adopted by the Commttee on the Elimnation of
Raci al Di scrimnation

According to article 9, paragraph 2, of the International Convention on
the Elimnation of All Fornms of Racial Discrimnation, the Commttee may make
suggesti ons and general recommendati ons based on the exam nation of the
reports and information received fromthe States parties. Such suggestions
and general recomrendations shall be reported to the General Assenmbly together
with corments, if any, from States parties. The Committee has so far adopted
a total of 18 general reconmmendations.

General Recommendation | (Fifth session, 1972)*

On the basis of the consideration at its fifth session of reports
submtted by States parties under article 9 of the International Convention
on the Elimnation of All Forms of Racial Discrimnation, the Conmttee
found that the legislation of a nunber of States parties did not include
the provisions envisaged in article 4 (a) and (b) of the Convention, the
i npl enentation of which (with due regard to the principles enbodied in the
Uni versal Decl aration of Human Rights and the rights expressly set forth in
article 5 of the Convention) is obligatory under the Convention for all States
parties.

The Committee accordingly recommends that the States parties whose
| egi sl ation was deficient in this respect should consider, in accordance with
their national |egislative procedures, the question of supplementing their
| egislation with provisions conformng to the requirements of article 4 (a)
and (b) of the Convention.

General Recommendation Il (Fifth session, 1972)*

The Conmittee has considered sonme reports from States parties which
expressed or inplied the belief that the informati on nentioned in the
Conmittee's comuni cation of 28 January 1970 (CERD/C/R. 12), need not be
supplied by States parties on whose territories racial discrimnation does
not exi st.

However, inasnuch as, in accordance with article 9, paragraph 1, of
the International Convention on the Elimnation of Al Forms of Racia
Discrimnation, all States parties undertake to submt reports on the
measures that they have adopted and that give effect to the provisions of
the Convention and, since all the categories of information listed in the
Conmittee's comuni cation of 28 January 1970 refer to obligations undertaken
by the States parties under the Convention, that comunication is addressed to
all States parties without distinction, whether or not racial discrimnation
exists in their respective territories. The Conmttee wel comes the inclusion

*  Contained in document A/8718.
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in the reports fromall States parties, which have not done so, of the
necessary information in conformty with all the headings set out in the
af orementi oned conmuni cation of the Committee.

General Recommendation Il (Sixth session, 1972)*

The Conmittee has considered some reports from States parties containing
i nformati on about neasures taken to inplenment resolutions of United Nations
organs concerning relations with the racist reginmes in southern Africa.

The Committee notes that, in the tenth paragraph of the preanble to
the International Convention on the Elimnation of Al Forms of Racia
Discrimnation, States parties have “resolved”, inter alia, “to build an
i nternational comunity free fromall fornms of racial segregation and racia
di scrimnation”.

It notes also that, in article 3 of the Convention, “States parties
particul arly condemm raci al segregation and apartheid”.

Furthernmore, the Committee notes that, in resolution 2784 (XXVl),
section |11, the General Assenbly, immediately after taking note with
appreciation of the Comrittee's second annual report and endorsing certain
opi nions and recommendati ons, submitted by it, proceeded to call upon “all the
trading partners of South Africa to abstain fromany action that constitutes
an encouragenent to the continued violation of the principles and objectives
of the International Convention on the Elimnation of Al Forns of Racia
Di scrimnation by South Africa and the illegal regime in Southern Rhodesia”

The Committee expresses the view that nmeasures adopted on the nationa
level to give effect to the provisions of the Convention are interrelated with
measures taken on the international |evel to encourage respect everywhere for
the principles of the Convention.

The Committee wel comes the inclusion in the reports submtted under
article 9, paragraph 1, of the Convention, by any State Party which chooses to
do so, of information regarding the status of its diplomatic, econom c and
other relations with the racist regines in southern Africa.

General Recommendation IV (Eighth session, 1973)**

The Committee on the Elinmnation of Racial Discrimnation,

Havi ng consi dered reports submtted by States parties under article 9
of the International Convention on the Elimnation of Al Forns of Racia
Discrimnation at its seventh and ei ghth sessions,

Bearing in mnd the need for the reports sent by States parties to the
Conmittee to be as informative as possi bl e,

*  Contained in docunent A/ 8718.

**  Contained in docunent A/ 9018.
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Invites States parties to endeavour to include in their reports
under article 9 relevant infornmation on the denographic conposition of the
popul ation referred to in the provisions of article 1 of the Convention.

General Recommendation V (Fifteenth session, 1977)*

The Committee on the Elinmnation of Racial Discrimnation,

Bearing in nmind the provisions of articles 7 and 9 of the Internationa
Convention on the Elimnation of All Forns of Racial Discrimnation

Convi nced that combati ng prejudices which lead to racial discrimnation
pronoti ng understandi ng, tol erance and friendship anmong racial and ethnic
groups, and propagating the principles and purposes of the Charter of the
United Nations and of the human rights declarations and other relevant
i nstruments adopted by the General Assenbly of the United Nations, are
i nportant and effective neans of elimnating racial discrimnation

Considering that the obligations under article 7 of the Conventi on,
which are binding on all States parties, nust be fulfilled by them including
States which declare that racial discrimnation is not practised on the
territories under their jurisdiction, and that therefore all States parties
are required to include information on their inplenmentation of the provisions
of that article in the reports they submit in accordance with article 9,
par agraph 1, of the Convention

Noting with regret that few States parties have included, in the
reports they have subnmitted in accordance with article 9 of the Convention
i nformati on on the neasures which they have adopted and which give effect to
the provisions of article 7 of the Convention, and that that information has
of ten been general and perfunctory,

Recalling that, in accordance with article 9, paragraph 1, of the
Convention, the Committee may request further information fromthe States
parties,

1. Requests every State party which has not already done so to
include - in the next report it will submt in accordance with article 9 of

the Convention, or in a special report before its next periodic report becones
due - adequate information on the neasures which it has adopted and which give
effect to the provisions of article 7 of the Conventi on;

2. Invites the attention of States parties to the fact that, in
accordance with article 7 of the Convention, the information to which the
precedi ng paragraph refers should include information on the *inmedi ate and
effective neasures” which they have adopted, “in the fields of teaching,
education, culture and information”, with a view to:

* Contained in docunent A/ 32/18.
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(a) “Conbati ng prejudices which lead to racial discrimnation”
(b) “Pronoti ng understanding, tolerance and friendshi p anong nati ons
and racial or ethnical groups”;
(c) “Propagati ng the purposes and principles of the Charter of the

United Nations, the Universal Declaration of Human Ri ghts, the United Nations
Decl aration on the Elimnation of All Fornms of Racial Discrinination” as wel
as the International Convention on the Elimnation of Al Forns of Racia

Di scrim nation

CGeneral Recommendation VI (Twenty-fifth session, 1982)*

The Committee on the Elinmnation of Racial Discrimnation,

Recogni zi ng the fact that an inpressive nunber of States has ratified,
or acceded to, the International Convention on the Elimnation of Al Forns
of Racial Discrimnation

Bearing in m nd, however, that ratification alone does not enable the
control system set up by the Convention to function effectively,

Recalling that article 9 of the Convention obliges States parties to
submt initial and periodic reports on the neasures that give effect to the
provi sions of the Conventi on,

Stating that at present no less than 89 reports are overdue from 62
States, that 42 of those reports are overdue from 15 States, each with two
or nore outstanding reports, and that four initial reports which were due
bet ween 1973 and 1978 have not been received,

Noting with regret that neither rem nders sent through the
Secretary-Ceneral to States parties nor the inclusion of the rel evant
information in the annual reports to the General Assenbly has had the desired
effect, in all cases,

Invites the General Assenbly:
(a) to take note of the situation

(b) to use its authority in order to ensure that the Conmittee could
more effectively fulfil its obligations under the Convention

*  Contained in docunent A/ 37/18.
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CGeneral Recommendation VII relating to the inplenentation of article 4 of the
Convention (Thirty-second session, 1985)*

The Committee on the Elinmnation of Racial Discrimnation,

Havi ng consi dered periodic reports of States parties for a period of
16 years, and in over 100 cases sixth, seventh and eighth periodic reports of
States parties,

Recalling and reaffirmng its General Recommendation | of
24 February 1972 and its decision 3 (VIl) of 4 May 1973,

Noting with satisfaction that in a nunber of reports States parties have
provi ded informati on on specific cases dealing with the inplenmentation of
article 4 of the Convention with regard to acts of racial discrimnation

Noting, however, that in a nunber of States parties the necessary
| egislation to inplenment article 4 of the Convention has not been enacted,
and that nmany States parties have not yet fulfilled all the requirenents of
article 4 (a) and (b) of the Convention

Further recalling that, in accordance with the first paragraph of
article 4, States parties “undertake to adopt i mredi ate and positive measures
designed to eradicate all incitenent to, or acts of, such discrimnation”
with due regard to the principles enbodied in the Universal Declaration of
Human Rights and the rights expressly set forth in article 5 of the
Conventi on,

Bearing in nmnd the preventive aspects of article 4 to deter racism
and racial discrimnation as well as activities aimed at their pronotion or
i ncitement,

1. Recommends that those States parties whose |egislation does not
satisfy the provisions of article 4 (a) and (b) of the Convention take the
necessary steps with a view to satisfying the nandatory requirenents of that
article;

2. Requests that those States parties which have not yet done so
informthe Conmmittee nore fully in their periodic reports of the manner and
extent to which the provisions of article 4 (a) and (b) are effectively
i mpl enmented and quote the relevant parts of the texts in their reports;

3. Further requests those States parties which have not yet done so
to endeavour to provide in their periodic reports nore information concerning
deci si ons taken by the conpetent national tribunals and other State
institutions regarding acts of racial discrimnation and in particular
those offences dealt with in article 4 (a) and (b).

* Contained in docunent A/ 40/ 18.
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General Recommendation VIII concerning the interpretation and application
of article 1, paragraphs 1 and 4, of the Convention (Thirty-eighth session,
1990) *

The Committee on the Elinmnation of Racial Discrimnation,

Havi ng considered reports from States parties concerning information
about the ways in which individuals are identified as being nenbers of a
particul ar racial or ethnic groups or groups,

Is of the opinion that such identification shall, if no justification
exists to the contrary, be based upon self-identification by the individua
concer ned.

General Recommendation I X concerning the application of article 8,
paragraph 1, of the Convention (Thirty-eighth session, 1990)*

The Committee on the Elinmnation of Racial Discrimnation,

Considering that respect for the independence of the experts is
essential to secure full observance of human rights and fundanental freedons,

Recalling article 8, paragraph 1, of the International Convention on the
Elimination of AlIl Fornms of Racial Discrimnation

Al armed by the tendency of the representatives of States, organizations
and groups to put pressure upon experts, especially those serving as country
rapporteurs,

Strongly recommends that they respect unreservedly the status of its
menbers as i ndependent experts of acknow edged inpartiality serving in their
personal capacity.

General Recommendation X concerning technical assistance
(Thirty-ninth session, 1991)**

The Committee on the Elinmnation of Racial Discrimnation,

Taki ng note of the recommendation of the third neeting of persons
chairing the human rights treaty bodies, as endorsed by the CGeneral Assenbly
at its forty-fifth session, to the effect that a series of sem nars or
wor kshops shoul d be organi zed at the national |evel for the purpose of
training those involved in the preparation of State party reports,

*  Contained in docunent A/ 45/18.
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Concerned over the continued failure of certain States parties to the
I nternational Convention on the Elimnation of Al Forns of Racial
Discrimnation to neet their reporting obligations under the Convention

Believing that training courses and workshops organi zed on the national
| evel might prove of imeasurable assistance to officials responsible for the
preparati on of such State party reports,

1. Requests the Secretary-General to organize, in consultation with
the States parties concerned, appropriate national training courses and
wor kshops for their reporting officials as soon as practicabl e;

2. Recommends that the services of the staff of the Centre for Human
Rights as well as of the experts of the Conmittee on the Elimnation of Racia
Di scrimnation should be utilized, as appropriate, in the conduct of such
trai ning courses and wor kshops.

General Recommendation XI on non-citizens (Forty-second session, 1993)*

1. Article 1, paragraph 1, of the International Convention on the
Elimination of AlIl Fornms of Racial Discrimnation defines racia
discrimnation. Article 1, paragraph 2, excepts fromthis definition actions
by a State party which differentiate between citizens and non-citizens.
Article 1, paragraph 3, qualifies article 1, paragraph 2, by declaring that,
anong non-citizens, States parties may not discrim nate against any particul ar
nationality.

2. The Committee has noted that article 1, paragraph 2, has on occasion
been interpreted as absolving States parties fromany obligation to report
on matters relating to legislation on foreigners. The Conmittee therefore
affirms that States parties are under an obligation to report fully upon

| egislation on foreigners and its inplenmentation

3. The Committee further affirnms that article 1, paragraph 2, must not be
interpreted to detract in any way fromthe rights and freedons recogni zed and
enunci ated in other instrunents, especially the Universal Declaration of Human
Ri ghts, the International Covenant on Econom c, Social and Cultural Rights and
the International Covenant on Civil and Political Rights.

CGeneral Recommendation XIl on successor States (Forty-second session, 1993)*

The Committee on the Elinmnation of Racial Discrimnation,

Enphasi zi ng the inportance of universal participation of States in
the International Convention on the Elimnation of Al Forns of Racia
Di scrim nation

*  Contained in docunent A/ 48/18.
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Taking into account the enmergence of successor States as a result of the
di ssolution of States,

1. Encour ages successor States that have not yet done so to confirm
to the Secretary-Ceneral, as depositary of the International Convention on the
Eli mination of All Fornms of Racial Discrimnation, that they continue to be
bound by obligations under that Convention, if predecessor States were parties
toit;

2. Invites successor States that have not yet done so to accede to
the International Convention on the Elimnation of Al Forms of Racia
Discrimnation if predecessor States were not parties to it;

3. Invites successor States to consider the inportance of making the
decl aration under article 14, paragraph 1, of the International Convention
on the Elimnation of All Fornms of Racial Discrimnation, recognizing the
conpetence of the Committee on the Elimnation of Racial Discrimnation to
recei ve and consi der individual conmunications.

General Recommendation XlIl on the training of |aw enforcenent officials in
the protection of human rights (Forty-second session, 1993)*

1. In accordance with article 2, paragraph 1, of the Internationa
Convention on the Elimnation of Al Forms of Racial Discrimnation, States
parti es have undertaken that all public authorities and public institutions,
nati onal and local, will not engage in any practice of racial discrimnation
further, States parties have undertaken to guarantee the rights listed in
article 5 of the Convention to everyone w thout distinction as to race, col our
or national or ethnic origin.

2. The fulfilment of these obligations very nuch depends upon nationa

| aw enforcenent officials who exercise police powers, especially the powers
of detention or arrest, and upon whether they are properly informed about

the obligations their State has entered into under the Convention. Law
enforcenent officials should receive intensive training to ensure that in the
performance of their duties they respect as well as protect human dignity and
mai ntai n and uphold the human rights of all persons w thout distinction as to
race, colour or national or ethnic origin.

3. In the inplementation of article 7 of the Convention, the Committee
calls upon States parties to review and inprove the training of |aw
enforcenent officials so that the standards of the Convention as well as the
Code of Conduct for Law Enforcenent O ficials (1979) are fully inplenented.
They shoul d al so include respective information thereupon in their periodic
reports.

*  Contained in docunent A/ 48/18.
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General Recommendation XIV on article 1, paragraph 1, of the Convention
(Forty-second session, 1993)*

1. Non-di scrim nation, together with equality before the | aw and equa
protection of the |law w thout any discrimnation, constitutes a basic
principle in the protection of human rights. The Conmittee wi shes to draw the
attention of States parties to certain features of the definition of racia
discrimnation in article 1, paragraph 1, of the International Convention on
the Elimnation of All Fornms of Racial Discrimnation. It is of the opinion
that the words “based on” do not bear any nmeaning different from“on the
grounds of” in preanbul ar paragraph 7. A distinction is contrary to the
Convention if it has either the purpose or the effect of inpairing particular
rights and freedons This is confirmed by the obligation placed upon States
parties by article 2, paragraph 1 (c), to nullify any law or practice which
has the effect of creating or perpetuating racial discrimnation

2. The Committee observes that a differentiation of treatnment will not
constitute discrimnation if the criteria for such differentiation, judged
agai nst the objectives and purposes of the Convention, are legitinmate or fal

within the scope of article 1, paragraph 4, of the Convention. 1In considering
the criteria that nay have been enployed, the Cormittee will acknow edge that
particul ar actions nay have varied purposes. In seeking to determ ne whether
an action has an effect contrary to the Convention, it will look to see

whet her that action has an unjustifiable disparate inpact upon a group
di stingui shed by race, colour, descent, or national or ethnic origin

3. Article 1, paragraph 1, of the Convention also refers to the political
economi c, social and cultural fields; the related rights and freedons are set
up in article 5.

General Recommendation XV on article 4 of the Convention
(Forty-second session, 1993)*

1. When the International Convention on the Elimnation of Al Forms of
Raci al Di scrimnation was being adopted, article 4 was regarded as centra

to the struggle against racial discrimnation. At that tinme, there was a

wi despread fear of the revival of authoritarian ideologies. The proscription
of the dissem nation of ideas of racial superiority, and of organized activity
likely to incite persons to racial violence, was properly regarded as cruci al
Since that time, the Conmittee has received evidence of organized viol ence
based on ethnic origin and the political exploitation of ethnic difference.

As a result, inplenmentation of article 4 is now of increased inportance.

2. The Conmittee recalls its General Recommendation VII in which it

expl ained that the provisions of article 4 are of a mandatory character. To
satisfy these obligations, States parties have not only to enact appropriate
| egislation but also to ensure that it is effectively enforced. Because

*  Contained in docunent A/ 48/18.
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threats and acts of racial violence easily |lead to other such acts and
generate an atnosphere of hostility, only imediate intervention can neet
the obligations of effective response.

3. Article 4 (a) requires States parties to penalize four categories of
m sconduct: (i) dissem nation of ideas based upon racial superiority or
hatred; (ii) incitenent to racial hatred; (iii) acts of violence against
any race or group of persons of another colour or ethnic origin; and

(iv) incitenment to such acts.

4, In the opinion of the Commttee, the prohibition of the dissem nation
of all ideas based upon racial superiority or hatred is conmpatible with the
right to freedom of opinion and expression. This right is enbodied in
article 19 of the Universal Declaration of Human Rights and is recalled in
article 5 (d) (viii) of the International Convention on the Elimnation of Al
Forms of Racial Discrimnation. |Its relevance to article 4 is noted in the
article itself. The citizen's exercise of this right carries special duties
and responsibilities, specified in article 29, paragraph 2, of the Universa
Decl arati on, anong which the obligation not to dissem nate racist ideas is of
particul ar inmportance. The Committee wi shes, furthernore, to draw to the
attention of States parties article 20 of the International Covenant on Civi
and Political Rights, according to which any advocacy of national, racial or
religious hatred that constitutes incitement to discrimnation, hostility or
vi ol ence shall be prohibited by |aw.

5. Article 4 (a) also penalizes the financing of racist activities, which
the Conmittee takes to include all the activities mentioned in paragraph 3
above, that is to say, activities deriving fromethnic as well as racia
differences. The Committee calls upon States parties to investigate whether
their national law and its inplenmentation neet this requirenent.

6. Sone States have maintained that in their legal order it is

i nappropriate to declare illegal an organi zation before its nenbers have
pronoted or incited racial discrimnation. The Conmittee is of the opinion
that article 4 (b) places a greater burden upon such States to be vigilant in
proceedi ng agai nst such organi zations at the earliest nonent. These

organi zations, as well as organized and other propaganda activities, have to
be declared illegal and prohibited. Participation in these organizations is,
of itself, to be punished.

7. Article 4 (c) of the Convention outlines the obligations of public
authorities. Public authorities at all administrative |evels, including

muni ci palities, are bound by this paragraph. The Conmittee holds that States
parties must ensure that they observe these obligations and report on this.

General Recommendation XVI concerning the application of article 9 of the
Convention (Forty-second session, 1993)*

1. Under article 9 of the International Convention on the Elimnation of
All Forms of Racial Discrimnation, States parties have undertaken to submt,

* Contained in docunent A/ 48/18.
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through the Secretary-General of the United Nations, for consideration by the
Committee, reports on neasures taken by themto give effect to the provisions
of the Convention

2. Wth respect to this obligation of the States parties, the Cormittee has
noted that, on sone occasions, reports have nade references to situations
exi sting in other States.

3. For this reason, the Conmittee wishes to rem nd States parties of the
provisions of article 9 of the Convention concerning the content of their
reports, while bearing in mnd article 11, which is the only procedural means
available to States for drawing to the attention of the Cormittee situations
in which they consider that sone other State is not giving effect to the
provi si ons of the Convention.

General Recommendation XVII on the establishnment of national institutions to
facilitate the inplenentation of the Convention (Forty-second session, 1993)*

The Committee on the Elinmnation of Racial Discrimnation,

Considering the practice of States parties concerning the inplenmentation
of the International Convention on the Elimnation of Al Forns of Racia
Di scrimnation

Convi nced of the necessity to encourage further the establishnent of
national institutions to facilitate the inplenentation of the Convention

Enphasi zing the need to strengthen further the inplenentation of the
Conventi on,

1. Recommends that States parties establish national comm ssions or
ot her appropriate bodies, taking into account, nutatis nutandis, the
principles relating to the status of national institutions annexed to
Commi ssi on on Human Ri ghts resolution 1992/54 of 3 March 1992, to serve,
inter alia, the follow ng purposes:

(a) To pronote respect for the enjoyment of human rights w thout any
di scrimnation, as expressly set out in article 5 of the Internationa
Convention on the Elimnation of Al Forns of Racial Discrimnation

(b) To revi ew governnent policy towards protection against racial
di scrim nation;

(c) To monitor |egislative conpliance with the provisions of the
Conventi on;

*  Contained in docunent A/ 48/18.
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(d) To educate the public about the obligations of States parties
under the Convention

(e) To assist the Governnent in the preparation of reports submtted
to the Coormittee on the Elimnation of Racial Discrimnation

2. Al so recommends that, where such conm ssions have been
established, they should be associated with the preparation of reports and
possi bly included in governnment delegations in order to intensify the dial ogue
between the Cormittee and the State party concer ned.

General recommendation XVIII on the establishnent of an international tribuna
to prosecute crinmes against hunmanity (Forty-fourth session, 1994)*

The Committee on the Elinmnation of Racial Discrimnation,

Al arned at the increasing nunber of racially and ethnically notivated
massacres and atrocities occurring in different regions of the world,

Convinced that the inpunity of the perpetrators is a major factor
contributing to the occurrence and recurrence of these crines,

Convi nced of the need to establish, as quickly as possible, an
international tribunal with general jurisdiction to prosecute genocide, crinmes
agai nst humanity and grave breaches of the Geneva Conventions of 1949 and the
Addi tional Protocols of 1977 thereto,

Taking into account the work already done on this question by the
I nternational Law Conmm ssion and the encouragenent given in this regard by
the General Assenbly in its resolution 48/ 31 of 9 Decenber 1993,

Al so taking into account Security Council resolution 872 (1993) of
25 May 1993 establishing an international tribunal for the purpose of
prosecuti ng persons responsible for serious violations of internationa
humanitarian |aw committed in the territory of the former Yugosl avia,

1. Considers that an international tribunal with general jurisdiction
shoul d be established urgently to prosecute genocide, crines against humanity,
i ncludi ng murder, exterm nation, enslavenent, deportation, inprisonnent,
torture, rape persecutions on political, racial and religious grounds and
ot her inhumane acts directed against any civilian popul ation, and grave
breaches of the Geneva Conventions of 1949 and the Additional Protocols
of 1977 thereto;

2. Urges the Secretary-Ceneral to bring the present recomrendation

to the attention of the conpetent organs and bodies of the United Nations,
i ncluding the Security Council

*  Contained in doicunent A/ 49/18.
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3. Requests the Hi gh Commi ssioner for Human Rights to ensure that
all relevant information pertaining to the crines referred to in paragraph 1
is systematically collected by the Centre for Human Rights so that it can
be readily available to the international tribunal as soon as it is
est abl i shed.

General recommendation XIX on article 3 of the Convention (Forty-seventh
session, 1995)*

1. The Committee on the Elinm nation of Racial Discrimnation calls the
attention of States parties to the wording of article 3, by which States
parties undertake to prevent, prohibit and eradicate all practices of racia
segregation and apartheid in territories under their jurisdiction. The
reference to apartheid may have been directed exclusively to South Africa,
but the article as adopted prohibits all forns of racial segregation in al
countries.

2. The Committee believes that the obligation to eradicate all practices
of this nature includes the obligation to eradicate the consequences of such
practices undertaken or tolerated by previous Governnents in the State or

i nposed by forces outside the State.

3. The Conmittee observes that while conditions of conplete or partial
raci al segregation nay in sonme countries have been created by governmenta
policies, a condition of partial segregation may al so arise as an uni ntended
by- product of the actions of private persons. |In nany cities residentia
patterns are influenced by group differences in incone, which are sonetines
combined with differences of race, colour, descent and national or ethnic
origin, so that inhabitants can be stigmatized and individuals suffer a
formof discrimnation in which racial grounds are nmixed with other grounds.

4, The Conmittee therefore affirns that a condition of racial segregation
can also arise without any initiative or direct involvenent by the public
authorities. It invites States parties to nmonitor all trends which can give
rise to racial segregation, to work for the eradication of any negative
consequences that ensue, and to describe any such action in their periodic
reports.

CGeneral Recommendati on XX (Forty-eighth session, 1996)**

1. Article 5 of the Convention contains the obligation of States Parties to
guarantee the enjoynent of civil, political, economc, social and cultura
rights and freedons without racial discrimnation. Note should be taken that
the rights and freedons nentioned in article 5 do not constitute an exhaustive

*  Contained in docunent A/ 50/ 18.
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list. At the head of these rights and freedons are those deriving fromthe
Charter of the United Nations and the Universal Declaration of Human Ri ghts,
as recalled in the preanble to the Convention. Mdst of these rights have been
el aborated in the International Covenants on Human Rights. All States Parties
are therefore obliged to acknowl edge and protect the enjoynment of human
rights, but the manner in which these obligations are translated into the

| egal orders of States Parties may differ. Article 5 of the Convention, apart
fromrequiring a guarantee that the exercise of human rights shall be free
fromracial discrimnation, does not of itself create civil, political
econom c, social or cultural rights, but assunmes the existence and recognition
of these rights. The Convention obliges States to prohibit and elimnate
racial discrimnation in the enjoynent of such human rights.

2. Whenever a State inposes a restriction upon one of the rights listed in
article 5 of the Convention which applies ostensibly to all withinits
jurisdiction, it nust ensure that neither in purpose nor effect is the
restriction inconpatible with article 1 of the Convention as an integral part
of international human rights standards. To ascertain whether this is the
case, the Comrittee is obliged to inquire further to nake sure that any such
restriction does not entail racial discrimnation

3. Many of the rights and freedons nmentioned in article 5, such as the
right to equal treatnent before tribunals, are to be enjoyed by all persons
living in a given State; others such as the right to participate in elections,
to vote and to stand for election are the rights of citizens.

4, The States Parties are recomended to report about the
non-di scrimnatory inplenmentation of each of the rights and freedons referred
toin article 5 of the Convention one by one.

5. The rights and freedons referred to in article 5 of the Convention and
any simlar rights shall be protected by a State Party. Such protection may
be achieved in different ways, be it by the use of public institutions or
through the activities of private institutions. 1In any case, it is the
obligation of the State Party concerned to ensure the effective inplenentation
of the Convention and to report thereon under article 9 of the Convention. To
the extent that private institutions influence the exercise of rights or the
avail ability of opportunities, the State Party nust ensure that the result has
nei t her the purpose nor the effect of creating or perpetuating racia

di scri m nation.

General Recommendation XXI (Forty-eighth session, 1996)*

6. The Committee notes that ethnic or religious groups or mnorities
frequently refer to the right to self-determ nation as a basis for an alleged
right to secession. In this connection the Commttee w shes to express the

follow ng views.

*  Contained in A/ 51/18.
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7. The right to self-determ nation of peoples is a fundanental principle of
international law. It is enshrined in article 1 of the Charter of the

United Nations, in article 1 of the International Covenant on Econom c, Socia
and Cultural Rights and article 1 of the International Covenant on Civil and
Political Rights, as well as in other international human rights instrunments.
The International Covenant on Civil and Political Rights provides for the
rights of peoples to self-determi nation besides the right of ethnic, religious
or linguistic mnorities to enjoy their own culture, to profess and practise
their owm religion or to use their own | anguage.

8. The Committee enphasizes that in accordance with the Decl aration on
Principles of International Law concerning Friendly Rel ati ons and Cooperation
anmong States in accordance with the Charter of the United Nations, approved by
the United Nations CGeneral Assenbly in its resolution 2625 (XXV) of

24 Cctober 1970, it is the duty of States to pronote the right to

sel f-determ nati on of peoples. But the inplenentation of the principle of

sel f-determ nation requires every State to pronote, through joint and separate
action, universal respect for and observance of human rights and fundanenta
freedons in accordance with the Charter of the United Nations. 1In this
context the Committee draws the attention of Governnents to the Declaration on
the Rights of Persons Belonging to National or Ethnic, Religious and

Li nguistic Mnorities, adopted by the General Assenbly in its

resolution 47/135 of 18 Decenber 1992

9. In respect of the self-determ nation of peoples two aspects have to be
di stingui shed. The right to self-deternination of peoples has an interna
aspect, that is to say, the rights of all peoples to pursue freely their
econonmic, social and cultural devel opment w thout outside interference. In
that respect there exists a link with the right of every citizen to take part
in the conduct of public affairs at any level, as referred to in article 5 (c)
of the International Convention on the Elimnation of Al Forns of Racia

Di scrimnation. |In consequence, Covernnents are to represent the whole
popul ati on wi thout distinction as to race, colour, descent or national or
ethnic origin. The external aspect of self-determ nation inplies that al
peopl es have the right to deternmine freely their political status and their
place in the international conmunity based upon the principle of equal rights
and exenplified by the liberation of peoples fromcolonialismand by the
prohibition to subject peoples to alien subjugation, dom nation and
expl oi tation.

10. In order to respect fully the rights of all peoples within a State,
Governnents are again called upon to adhere to and inplenment fully the

i nternational human rights instrunents and in particular the Internationa
Convention on the Elimnation of Al Fornms of Racial Discrimnation. Concern
for the protection of individual rights w thout discrimnation on racial
ethnic, tribal, religious or other grounds nust guide the policies of
Governnents. |In accordance with article 2 of the International Convention on
the Elimnation of Al Forns of Racial Discrimnation and other rel evant

i nternational docunents, Governnments should be sensitive towards the rights of
persons belonging to ethnic groups, particularly their right to lead |ives of
dignity, to preserve their culture, to share equitably in the fruits of

nati onal growh and to play their part in the Government of the country of
which they are citizens. Also, Governments should consider, within their
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respective constitutional frameworks, vesting persons belonging to ethnic or
I i nguistic groups conprised of their citizens, where appropriate, with the
right to engage in activities which are particularly relevant to the
preservation of the identity of such persons or groups.

11. The Conmittee enphasizes that, in accordance with the Declaration on
Friendly Rel ations, none of the Conmttee's actions shall be construed as

aut horizing or encouraging any action which would di smenber or inpair, totally
or in part, the territorial integrity or political unity of sovereign and

i ndependent States conducting thenselves in conpliance with the principle of
equal rights and self-determ nation of peoples and possessing a Governnent
representing the whole people belonging to the territory, w thout distinction

as to race, creed or colour. 1In the view of the Comrittee, international |aw
has not recogni zed a general right of peoples unilaterally to declare
secession froma State. In this respect, the Cormittee follows the views

expressed in An Agenda for Peace (paras. 17 and follow ng), nanely, that a
fragnentation of States may be detrinmental to the protection of human rights,
as well as to the preservation of peace and security. This does not, however,
exclude the possibility of arrangenents reached by free agreenents of al
parti es concerned.

General Recommendation XXIl (Forty-ninth session, 1996)*

The Committee on the Elinmnation of Racial Discrimnation,

Conscious of the fact that foreign mlitary, non-mlitary and/or ethnic
conflicts have resulted in nmassive flows of refugees and the displacement of
persons on the basis of ethnic criteria in many parts of the world,

Considering that the Universal Declaration of Human Ri ghts and the
Convention on the Elimnation of Al Forms of Racial Discrimnation proclaim
that all human beings are born free and equal in dignity and rights and that
everyone is entitled to all the rights and freedons set out therein, wthout
di stinction of any kind, in particular as to race, colour, descent or nationa
or ethnic origin,

Recal ling the 1951 Convention and the 1967 Protocol relating to the
status of refugees as the mamin source of the international systemfor the
protection of refugees in general

1. Draws the attention of States Parties to article 5 of the
I nternational Convention on the Elimnation of Al Forns of Racial
Discrimnation as well as Committee's Ceneral Reconmendation XX (48) on
article 5, and reiterates that the Convention obliges States Parties to
prohibit and elim nate racial discrimnation in the enjoynent of civil,
political, econonmic, social and cultural rights and freedons,

*  Contained in docunent A/51/18.
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2. Enphasi zes in this respect that:

(a) Al'l such refugees and di spl aced persons have the right freely to
return to their hones of origin under conditions of safety;

(b) States parties are obliged to ensure that the return of such
refugees and di spl aced persons is voluntary and to observe the principle of
non-r ef oul enent and non-expul si on of refugees;

(c) Al'l such refugees and di spl aced persons have, after their return
to their honmes of origin, the right to have restored to them property of which
they were deprived in the course of the conflict and to be conpensated
appropriately for any such property that cannot be restored to them Any
commtnents or statenents relating to such property made under duress are nul
and voi d;

(d) Al'l such refugees and di spl aced persons have, after their return
to their hones of origin, the right to participate fully and equally in public
affairs at all levels and to have equal access to public services and to
recei ve rehabilitation assistance.
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(Y
GENERAL RECOVMENDATI ONS

adopted by the Commttee on the Elimnation
of Discrimnation agai nst Wnen

According to article 21, paragraph 1, of the Convention on the
Eli m nati on of Discrimnation agai nst Whnen, the Commttee may nake
suggesti ons and general recommendati ons based on the exam nation of the
reports and information received fromthe States parties. Such suggestions
and general recomendations shall be included in the report of the Committee
together with comments, if any, from States parties. The Comrittee has so far
adopted a total of 20 general reconmendati ons.

General Recommendation No. 1 (Fifth session, 1986)*

“Initial reports subnmitted under article 18 of the Convention
shoul d cover the situation up to the date of subm ssion. Thereafter
reports should be subnitted at | east every four years after the first
report was due and shoul d include obstacles encountered in inplenmenting
the Convention fully and the neasures adopted to overcome such
obstacl es.”*

CGeneral Recommendation No. 2 (Sixth session, 1987)**

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Bearing in nmind that the Commttee had been faced with difficulties in
its work because sone initial reports of States parties under article 18 of
the Convention did not reflect adequately the information available in the
State party concerned in accordance with the guidelines,

Recomends:

(a) That the States parties, in preparing reports under article 18 of
the Convention, should follow the general guidelines adopted in August 1983
(CEDAW C/ 7) as to the form content and date of reports;

(b) That the States parties should foll ow the general recomrendati on
adopted in 1986 in these terns:

“Initial reports subnmitted under article 18 of the Convention
shoul d cover the situation up to the date of subm ssion. Thereafter
reports should be subnitted at | east every four years after the first
report was due and shoul d include obstacles encountered in inplenmenting
the Convention fully and the neasures adopted to overcome such
obstacl es.”

* Contai ned in docunent A/ 41/45

**  Contained in docunent A/ 42/38
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(c) That additional information supplementing the report of a State
party should be sent to the Secretariat at |east three nonths before the
session at which the report is due to be considered.

General Recommendation No. 3 (Sixth session, 1987)*

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Considering that the Cormittee on the Elimnation of Discrimnmnation
agai nst Wonen has considered 34 reports from States parties since 1983,

Further considering that, although the reports have come from States
with different | evels of devel opnent, they present features in varying degrees
showi ng the existence of stereotyped conceptions of wonmen, owing to
soci o-cultural factors, that perpetuate discrimnation based on sex and hi nder
the inmplementation of article 5 of the Convention,

Urges all States parties effectively to adopt education and public
i nformati on programes, which will help elimnate prejudices and current
practices that hinder the full operation of the principle of the socia
equal ity of wonen.

General Recommendation No. 4 (Sixth session, 1987)*

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Havi ng exami ned reports from States parties at its sessions,

Expressed concern in relation to the significant nunber of reservations
that appeared to be inconpatible with the object and purpose of the
Conventi on,

Wl cones the decision of the States parties to consider reservations at
its next neeting in New York in 1988, and to that end suggests that all States
parties concerned reconsider such reservations with a view to w thdraw ng
t hem

Ceneral Recommendation No. 5 (Seventh session, 1988)**

Tenporary special neasures

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Taking note that the reports, the introductory remarks and the replies
by States parties reveal that while significant progress has been achieved in
regard to repealing or nodifying discrimnatory laws, there is still a need
for action to be taken to inplement fully the Convention by introducing
nmeasures to pronote de facto equality between nen and women,

*  Contained in docunent A/ 42/38

**  Contained in docunent A/ 43/38
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Recalling article 4.1 of the Convention

Recommends that States parties nake nore use of tenporary special
measures such as positive action, preferential treatnment or quota systens to
advance wonen's integration into education, the economny, politics and

enpl oynent .

General Recommendation No. 6 (Seventh session, 1988)*

Ef fective national nmachinery and publicity

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Havi ng considered the reports of States parties to the Convention on the
Eli mi nation of Al Fornms of Discrimnation against Wnen,

Noting United Nations Ceneral Assenbly resolution 42/60 of
30 Novenber 1987

Recommends that States parties

1. Est abl i sh and/or strengthen effective national machinery,
institutions and procedures, at a high level of Government, and w th adequate
resources, conmtnent and authority to:

(a) Advi se on the inpact on wonmen of all governnent policies;

(b) Moni tor the situation of women conprehensively;

(c) Hel p fornmul ate new policies and effectively carry out strategies
and neasures to elimnate discrimnation

2. Take appropriate steps to ensure the dissemnation of the
Convention, the reports of the States parties under article 18 and the reports
of the Conmittee in the | anguage of the States concerned;

3. Seek the assistance of the Secretary-General and the Departnent of
Public Information in providing translations of the Convention and the reports
of the Committ ee;

4, Include in their initial and periodic reports the action taken in
respect of this recomendati on.

General Recommendation No. 7 (Seventh session, 1988)*

Resour ces

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Noti ng Ceneral Assenmbly resolutions 40/39, 41/108 and in particular
42/ 60, paragraph 14, which invited the Conmittee and the States parties to
consi der the question of holding future sessions of the Commttee at Vi enna,

*  Contained in docunent A/ 43/38
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Bearing in nmind General Assenbly resolution 42/105 and, in particular,
paragraph 11, which requests the Secretary-Ceneral to strengthen coordi nation
between the United Nations Centre for Human Rights and the Centre for Socia
Devel opnent and Hurmanitarian Affairs of the secretariat in relation to the
i mpl enentati on of human rights treaties and servicing treaty bodi es,

Recommends to the States parties:

1. That they continue to support proposals for strengthening the
coordi nati on between the Centre for Human Rights at Geneva and the Centre for
Soci al Devel opnent and Humenitarian Affairs at Vienna, in relation to the
servicing of the Commttee;

2. That they support proposals that the Comrittee neet in New York
and Vi enna;

3. That they take all necessary and appropriate steps to ensure that
adequate resources and services are available to the Conmttee to assist it in
its functions under the Convention and in particular that full-tine staff are
available to help the Comrmittee to prepare for its sessions and during its
sessi on;

4, That they ensure that supplenmentary reports and nmaterials are
submitted to the Secretariat in due tine to be translated into the officia
| anguages of the United Nations in time for distribution and consideration by
the Committee.

General Recommendation No. 8 (Seventh session, 1988)*

| npl enentation of article 8 of the Convention

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Havi ng considered the reports of States parties submitted in accordance
with article 18 of the Convention,

Recommends that States parties take further direct neasures in
accordance with article 4 of the Convention to ensure the full inplenentation
of article 8 of the Convention and to ensure to wonen on equal terms with men
and wi thout any discrimnation the opportunities to represent their Governnent
at the international level and to participate in the work of internationa
or gani zati ons.

General Recommendation No. 9 (Eighth session, 1989)**

Statistical data concerning the situation of wonen

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Consi dering that statistical information is absolutely necessary in
order to understand the real situation of wonen in each of the States parties
to the Conventi on,

*  Contained in docunent A/ 43/38

**  Contained in docunent A/ 44/ 38
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Havi ng observed that many of the States parties that present their
reports for consideration by the Commttee do not provide statistics,

Recommends that States parties should nake every effort to ensure that
their national statistical services responsible for planning national censuses
and other social and economic surveys fornulate their questionnaires in such a
way that data can be di saggregated according to gender, with regard to both
absol ute nunbers and percentages, so that interested users can easily obtain
information on the situation of wonen in the particular sector in which they
are interested

Ceneral Recommendation No. 10 (Eighth session, 1989)*

Tenth anniversary of the adoption of the Convention on the
Elimnation of All Forns of Discrimnation against Wnen

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Consi dering that 18 Decenber 1989 marks the tenth anniversary of the
adoption of the Convention on the Elimnation of All Forms of Discrimnation
agai nst Wonen,

Considering further that in those 10 years the Convention has proved to
be one of the nost effective instruments that the United Nations has adopted
to pronote equality between the sexes in the societies of its States Menbers,

Recal | i ng general recomendation No. 6 (seventh session 1988) on
effective national machinery and publicity,

Recommends that, on the occasion of the tenth anniversary of the
adoption of the Convention, the States parties should consider

1. Under t aki ng programmes incl udi ng conferences and semnars to
publicize the Convention on the Elimnation of All Fornms of Discrimnation
agai nst Wnen in the main | anguages of and providing information on the
Convention in their respective countries;

2. Inviting their national wonmen's organi zations to cooperate in the
publicity campai gns regarding the Convention and its inplenentation and
encour agi ng non-governnental organi zations at the national, regional and
international levels to publicize the Convention and its inplenmentation

3. Encouragi ng action to ensure the full inplenmentation of the
principles of the Convention, and in particular article 8, which relates to
the participation of women at all levels of activity of the United Nations and

the United Nations system
4. Requesting the Secretary-Ceneral to commenprate the tenth

anni versary of the adoption of the Convention by publishing and dissem nating,
in cooperation with the specialized agencies, printed and other materials

*  Contained in docunent A/ 44/ 38
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regardi ng the Convention and its inplenentation in all official |anguages of
the United Nations, preparing television docunentaries about the Convention
and meki ng the necessary resources available to the Division for the
Advancenent of Wonen, Centre for Social Devel opment and Humanitarian Affairs
of the United Nations O fice at Vienna, to prepare an analysis of the

i nformati on provided by States parties in order to update and publish the
report of the Cormittee (A/ CONF.116/13), which was first published for the
Worl d Conference to Review and Apprai se the Achi evements of the United Nations
Decade for Wnen: Equality, Devel opnent and Peace, held at Nairobi in 1985.

CGeneral Recommendation No. 11 (Eighth session, 1989)

Techni cal advisory services for reporting obligations

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Bearing in nmnd that, as at 3 March 1989, 96 States had ratified the
Convention on the Elimnation of Al Fornms of Discrimnation agai nst Wnen,

Taking into account the fact that by that date 60 initial and 19 second
periodic reports had been received,

Noting that 36 initial and 36 second periodic reports were due by
3 March 1989 and had not yet been received,

Wl coming the request in General Assenbly resolution 43/115,
paragraph 9, that the Secretary-Ceneral should arrange, within existing
resources and taking into account the priorities of the programe of advisory
services, further training courses for those countries experiencing the nost
serious difficulties in nmeeting their reporting obligations under
i nternational instruments on human rights,

Recommends to States parties that they should encourage, support and
cooperate in projects for technical advisory services, including training
sem nars, to assist States parties on their request in fulfilling their
reporting obligations under article 18 of the Convention

Ceneral Recommendation No. 12 (Eighth session, 1989)

Vi ol ence agai nst wonen

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Consi dering that articles 2, 5, 11, 12 and 16 of the Convention require
the States parties to act to protect wonen agai nst viol ence of any kind
occurring within the famly, at the workplace or in any other area of socia
life,

Taking into account Econom ¢ and Social Council resolution 1988/27,

Recommends to the States parties that they should include in their
periodic reports to the Commttee informati on about:
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1. The legislation in force to protect wonmen agai nst the incidence of
all kinds of violence in everyday life (including sexual violence, abuses in
the fam ly, sexual harassnent at the workplace, etc.);

2. O her nmeasures adopted to eradicate this violence;

3. The exi stence of support services for wonmen who are the victinms of
aggressi on or abuses;

4. Statistical data on the incidence of violence of all kinds against
worren and on wonen who are the victins of violence.

Ceneral Recommendation No. 13 (Eighth session, 1989)*

Equal renuneration for work of equal val ue

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Recal ling International Labour Organisation Convention No. 100
concerni ng Equal Remuneration for Men and Wonen Workers for Wrk of Equa
Val ue, which has been ratified by a large majority of States parties to the
Convention on the Elimnation of Al Fornms of Discrimnation agai nst Wnen,

Recalling also that it has considered 51 initial and 5 second periodic
reports of States parties since 1983

Considering that although reports of States parties indicate that, even
t hough the principle of equal renuneration for work of equal value has been
accepted in the legislation of many countries, nore remains to be done to
ensure the application of that principle in practice, in order to overcone the
gender -segregation in the | abour narket,

Recommends to the States parties to the Convention on the Elimnation of
All Forms of Discrimnation against Winen that:

1. In order to inplement fully the Convention on the Elimnation of
All Forms of Discrimnation against Winen, those States parties that have not
yet ratified ILO Convention No. 100 should be encouraged to do so;

2. They shoul d consi der the study, devel opnent and adoption of job
eval uati on systens based on gender-neutral criteria that would facilitate the
conpari son of the value of those jobs of a different nature, in which wonen
presently predom nate, with those jobs in which nen presently predom nate, and
t hey should include the results achieved in their reports to the Conmttee on
the Elimnation of Discrimnation against Wnen,;

3. They shoul d support, as far as practicable, the creation of
i mpl enent ati on machi nery and encourage the efforts of the parties to
col l ective agreenents, where they apply, to ensure the application of the
principle of equal renuneration for work of equal val ue.

*  Contained in docunent A/ 44/ 38
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General Recommendation No. 14 (Ninth session, 1990)*

Fenal e circunti sion

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Concerned about the continuation of the practice of female circuntision
and other traditional practices harnful to the health of wonen,

Noting with satisfaction that Governnents, where such practices exist,
nati onal women's organi zati ons, non-governnental organizations, specialized
agenci es, such as the Wrld Health Organization, the United Nations Children's
Fund, as well as the Conmi ssion on Human Ri ghts and its Sub- Comm ssion on
Prevention of Discrimnation and Protection of Mnorities, remain seized of
the issue having particularly recognized that such traditional practices as
femal e circuntision have serious health and ot her consequences for wonmen and
chil dren,

Noting with interest the study of the Special Rapporteur on Traditiona
Practices Affecting the Health of Wnen and Children, as well as the study of
the Special Wrking Goup on Traditional Practices,

Recogni zi ng that wonen are taking inmportant action thenselves to
identify and to conbat practices that are prejudicial to the health and
wel | - bei ng of wonen and chil dren,

Convinced that the inportant action that is being taken by wonen and by
all interested groups needs to be supported and encouraged by CGovernnents,

Noting with grave concern that there are continuing cul tural
traditional and econom ¢ pressures which help to perpetuate harnful practices,
such as femal e circuntision

Recommends to States parties:

(a) That States parties take appropriate and effective neasures with a
view to eradicating the practice of female circuntision. Such neasures could
i ncl ude:

(i) The collection and di ssem nation by universities, nedical or
nur si ng associ ati ons, national wonmen's organi zati ons or ot her
bodi es of basic data about such traditional practices;

(ii) The support of wonen's organizations at the national and |oca
| evel s working for the elimnation of female circuntision and
ot her practices harnful to wonen;

(iii) The encouragenent of politicians, professionals, religious and
community | eaders at all levels including the nedia and the
arts to cooperate in influencing attitudes towards the
eradi cati on of fenale circuntision

* Contained in docunent A/45/38 and Corrigendum
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(iv) The introduction of appropriate educational and trainin
g
programes and seni nars based on research findings about the
probl ems arising fromferale circuntision

(b) That States parties include in their national health policies
appropriate strategies aimed at eradicating female circuntision in public
health care. Such strategies could include the special responsibility of
heal th personnel including traditional birth attendants to explain the harnfu
effects of female circuntision;

(c) That States parties invite assistance, information and advice from
the appropriate organizations of the United Nations systemto support and
assist efforts being deployed to elimnate harnful traditional practices;

(d) That States parties include in their reports to the Commttee
under articles 10 and 12 of the Convention on the Elimnation of Al Forns of
Di scrim nati on agai nst Wonen i nformati on about neasures taken to elimnate
fermal e circunci sion.

General Recommendation No. 15 (Ninth session, 1990)*

Avoi dance of discrimnation against wonen in nationa
strategies for the prevention and control of acquired
i mmunodefi ci ency syndrone (Al DS)

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Havi ng considered information brought to its attention on the potenti al
effects of both the gl obal pandenic of acquired i mmunodeficiency syndronme
(AIDS) and strategies to control it on the exercise of the rights of women,

Having regard to the reports and materials prepared by the Wrld Health
Organi zation and other United Nations organi zations, organs and bodies in
relation to human inmunodeficiency virus (HV), and, in particular, the note
by the Secretary-General to the Comm ssion on the Status of W men on the
effects of AIDS on the advancenent of wonen and the Final Docunent of the
International Consultation on AIDS and Human Ri ghts, held at Geneva from 26
to 28 July 1989,

Noting World Health Assenbly resolution WHA 41. 24 on the avoi dance of
discrimnation in relation to H V-infected people and people with Al DS of
13 May 1988, resolution 1989/ 11 of the Conmi ssion on Human Ri ghts on
non-discrimnation in the field of health, of 2 March 1989, and in particular
the Paris Declaration on Wonen, Children and AI DS, of 30 November 1989,

Noting that the World Health Organi zati on has announced that the thene
of World Aids Day, 1 December 1990, will be “Wnen and Aids”,

*  Contained in docunent A/ 45/38
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Recomends:

(a) That States parties intensify efforts in dissem nating informtion
to increase public awareness of the risk of HV infection and Al DS, especially
in wonen and children, and of its effects on them

(b) That programmes to conbat AIDS should give special attention to
the rights and needs of wonen and children, and to the factors relating to the
reproductive role of wonen and their subordinate position in sone societies
whi ch make them especially vulnerable to HV infection

(c) That States parties ensure the active participation of wonen in
primary health care and take neasures to enhance their role as care providers,
health workers and educators in the prevention of infection with HV,

(d) That all States parties include in their reports under article 12
of the Convention information on the effects of AIDS on the situation of wonen
and on the action taken to cater to the needs of those wonen who are infected
and to prevent specific discrimnation against wonmen in response to AlDS

General Recommendation No. 16 (Tenth session, 1991)

Unpaid wonen workers in rural and urban famly enterprises*

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Bearing in mnd articles 2 (c¢) and 11 (c), (d) and (e) of the Convention
on the Elimnation of All Fornms of Discrimnation against Wonen and genera
recommendati on No. 9 (eighth session, 1989) on statistical data concerning the
situation of women,

Taking into consideration that a high percentage of wonen in the States
parties work without paynent, social security and social benefits in
enterprises owned usually by a nmale nenber of the famly

Noting that the reports presented to the Cormittee on the Elimnation of
Di scrim nation agai nst Wonen generally do not refer to the problem of unpaid
wonen workers of famly enterprises

Affirm ng that unpaid work constitutes a formof wonmen's exploitation
that is contrary to the Convention

Recommends that States parties

(a) Include in their reports to the Commttee information on the | ega
and social situation of unpaid wonen working in famly enterprises;

(b) Col l ect statistical data on wonen who work without paynent, soci al

security and social benefits in enterprises owned by a fam |y menber, and
i nclude these data in their report to the Conmttee;

*  Contained in docunent A/ 46/ 38



HRI / GEN 1/ Rev. 3
page 127

(c) Take the necessary steps to guarantee paynent, social security and
soci al benefits for wonen who work wi thout such benefits in enterprises owned
by a fam |y nenber.

General Recommendation No. 17 (Tenth session, 1991)

Measur enent and quantification of the unrenunerated
donestic activities of wonen and their recognition
in the gross national product*

The Committee on the Elinmnation of Discrimnation against Wnen,

Bearing in nmnd article 11 of the Convention on the Elinination of Al
Forms of Discrimnation against Wnen,

Recal | i ng paragraph 120 of the Nairobi Forward-|ooking Strategies for
t he Advancenent of Wonen,

Affirm ng that the neasurenent and quantification of the unrenunerated
donmestic activities of wonmen, which contribute to devel opnent in each country,
will help to reveal the de facto econonmic role of wonen,

Convi nced that such neasurenent and quantification offers a basis for
the formul ation of further policies related to the advancenent of wonen,

Noti ng the discussions of the Statistical Comrission, at its
twenty-first session, on the current revision of the System of Nationa
Accounts and the devel opnent of statistics on wonen,

Recommends that States parties

(a) Encourage and support research and experinmental studies to neasure
and val ue the unrenunerated donestic activities of wonen; for exanple, by
conducting tinme-use surveys as part of their national househol d survey
programes and by collecting statistics di saggregated by gender on tine spent
on activities both in the household and on the | abour market;

(b) Take steps, in accordance with the provisions of the Convention on
the Elimnation of Al Fornms of Discrimnation against Wonmen and the Nairob
Forwar d- | ooking Strategies for the Advancenent of Wbnen, to quantify and
i ncl ude the unrenunerated donestic activities of wonen in the gross nationa
product ;

(c) Include in their reports submtted under article 18 of the
Convention information on the research and experinmental studies undertaken to
measure and val ue unrenunerated donestic activities, as well as on the
progress made in the incorporation of the unrenunerated donestic activities of
wonen in national accounts.

*  Contained in docunent A/ 46/ 38



HRI / GEN/ 1/ Rev. 3
page 128

General Recommendation No. 18 (Tenth session, 1991)

Di sabl ed wonen*

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Taking into consideration particularly article 3 of the Convention on
the Elimnation of Al Fornms of Discrimnation against Wmen,

Havi ng consi dered nore than 60 periodic reports of States parties, and
havi ng recogni zed that they provide scarce information on di sabl ed wonen,

Concerned about the situation of disabled wonen, who suffer froma
doubl e discrimnation linked to their special |iving conditions,

Recal | i ng paragraph 296 of the Nairobi Forward-|ooking Strategies for
t he Advancement of Wonen, in which disabl ed wonen are considered as a
vul nerabl e group under the heading “areas of special concern”

Affirming its support for the Wrld Programre of Action concerning
Di sabl ed Persons (1982),

Recommends that States parties provide information on disabled wonen in
their periodic reports, and on neasures taken to deal with their particular
situation, including special neasures to ensure that they have equal access to
education and enpl oynent, health services and social security, and to ensure
that they can participate in all areas of social and cultural life.

General Recommendation No. 19 (Eleventh session, 1992): Violence against
women* *

Backgr ound

1. CGender - based violence is a formof discrimnation that seriously
inhibits wonen's ability to enjoy rights and freedons on a basis of equality
with men.

2. In 1989, the Committee reconmended that States should include in their
reports information on violence and on nmeasures introduced to deal with it
(General reconmendation 12, eighth session).

3. At its tenth session in 1991, it was decided to allocate part of the

el eventh session to a discussion and study on article 6 and other articles of
t he Convention relating to violence towards wonen and the sexual harassnent
and exploitation of wonen. That subject was chosen in anticipation of the
1993 Worl d Conference on Human Ri ghts, convened by the General Assenbly by its
resol uti on 45/ 155 of 18 Decenber 1990.

*  Contained in docunent A/ 46/ 38
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4, The Committee concluded that not all the reports of States parties
adequately reflected the cl ose connecti on between discrimnation agai nst
worren, gender - based vi ol ence, and viol ations of human rights and fundanmenta
freedons. The full inplenmentation of the Convention required States to take
positive nmeasures to elinmnate all fornms of violence agai nst wonen.

5. The Committee suggested to States parties that in reviewing their |aws
and policies, and in reporting under the Convention, they should have regard
to the followi ng corments of the Commrittee concerni ng gender-based viol ence.

CGeneral coments

6. The Convention in article 1 defines discrimnation against wonmen. The
definition of discrimnation includes gender-based violence, that is, violence
that is directed agai nst a woman because she is a worman or that affects wonen
di sproportionately. It includes acts that inflict physical, nental or sexua
harm or suffering, threats of such acts, coercion and ot her deprivations of
liberty. Gender-based violence may breach specific provisions of the
Convention, regardless of whether those provisions expressly mention violence.

7. Gender - based vi ol ence, which inpairs or nullifies the enjoynent by womnen
of human rights and fundanental freedons under general international |aw or
under human rights conventions, is discrimnation within the meaning of
article 1 of the Convention. These rights and freedons include:

(a) The right to life;

(b) The right not to be subject to torture or to cruel, inhuman or
degradi ng treatment or punishnent;

(c) The right to equal protection according to hunanitarian normnms in
time of international or internal armed conflict;

(d) The right to liberty and security of person
(e) The right to equal protection under the |aw
() The right to equality in the famly

(9) The right to the highest standard attai nable of physical and
ment al heal t h;

(h) The right to just and favourabl e conditions of work.

8. The Convention applies to violence perpetrated by public authorities.
Such acts of violence may breach that State's obligations under genera

i nternational human rights | aw and under other conventions, in addition to
breaching this Convention

9. It is enphasized, however, that discrimnation under the Convention is
not restricted to action by or on behalf of CGovernnents (see articles 2 (e),
2 (f) and 5). For exanple, under article 2 (e) the Convention calls on States
parties to take all appropriate neasures to elimnate discrimnation agai nst
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wonen by any person, organization or enterprise. Under general internationa
| aw and specific human rights covenants, States nay al so be responsible for
private acts if they fail to act with due diligence to prevent violations of
rights or to investigate and punish acts of violence, and for providing
conpensati on.

Comments on specific articles of the Convention

Articles 2 and 3

10. Articles 2 and 3 establish a conprehensive obligation to elimnate
discrimnation in all its fornms in addition to the specific obligations under
articles 5-16.

Articles 2 (f), 5 and 10 (c)

11. Traditional attitudes by which wonen are regarded as subordinate to nen
or as having stereotyped rol es perpetuate w despread practices involving

vi ol ence or coercion, such as famly violence and abuse, forced nmarriage,
dowy deaths, acid attacks and feral e circuntision. Such prejudices and
practices may justify gender-based violence as a formof protection or contro
of women. The effect of such violence on the physical and nental integrity of
wonen is to deprive them of the equal enjoynent, exercise and know edge of
human rights and fundamental freedoms. While this conment addresses mainly
actual or threatened viol ence the underlying consequences of these forms of
gender - based vi ol ence help to naintain wonen in subordinate roles and
contribute to their low | evel of political participation and to their |ower

| evel of education, skills and work opportunities.

12. These attitudes also contribute to the propagation of pornography and
the depiction and other commercial exploitation of women as sexual objects,
rather than as individuals. This in turn contributes to gender-based

vi ol ence.

Article 6

13. States parties are required by article 6 to take neasures to suppress
all forns of traffic in wonen and exploitation of the prostitution of wonen.

14. Poverty and unenpl oynent increase opportunities for trafficking in
woren. In addition to established fornms of trafficking there are new forns of
sexual exploitation, such as sex tourism the recruitnment of domestic |abour
from devel opi ng countries to work in devel oped countries, and organi zed

marri ages between wonen from devel opi ng countries and foreign nationals.

These practices are inconpatible with the equal enjoyment of rights by wonen
and with respect for their rights and dignity. They put wonen at special risk
of violence and abuse.

15. Poverty and unenpl oynent force many wonen, including young girls, into
prostitution. Prostitutes are especially vulnerable to violence because their
status, which may be unlawful, tends to nmarginalize them They need the equa
protection of |aws against rape and other forms of viol ence.
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16. Wars, arned conflicts and the occupation of territories often lead to
i ncreased prostitution, trafficking in wonmen and sexual assault of women,
which require specific protective and punitive measures.

Article 11

17. Equality in enploynent can be seriously inpaired when wonen are
subj ected to gender-specific violence, such as sexual harassnent in the
wor kpl ace

18. Sexual harassnment includes such unwel cone sexual |y determ ned behavi our
as physical contact and advances, sexually col oured remarks, show ng

por nogr aphy and sexual demands, whether by words or actions. Such conduct can
be humliating and may constitute a health and safety probleny it is

di scrim natory when the wonan has reasonabl e ground to believe that her

obj ection woul d di sadvantage her in connection w th her enploynment, including
recruitment or pronotion, or when it creates a hostile working environment.

Article 12

19. States parties are required by article 12 to take measures to ensure
equal access to health care. Violence agai nst wonen puts their health and
lives at risk

20. In some States there are traditional practices perpetuated by culture
and tradition that are harnful to the health of wonmen and children. These
practices include dietary restrictions for pregnant wonen, preference for male
children and femal e circuntision or genital mutilation

Article 14

21. Rural women are at risk of gender-based viol ence because traditiona
attitudes regarding the subordinate role of wonmen that persist in many rura
conmmunities. Grls fromrural communities are at special risk of violence and
sexual exploitation when they |eave the rural comunity to seek enploynent in
t owns.

Article 16 (and article 5)

22. Compul sory sterilization or abortion adversely affects wonen's physica
and nmental health, and infringes the right of wonmen to decide on the nunber
and spacing of their children

23. Fam |y violence is one of the nost insidious fornms of violence against
wonen. It is prevalent in all societies. Wthin fanmily relationshi ps wonen
of all ages are subjected to violence of all kinds, including battering, rape,
ot her forms of sexual assault, nental and other forms of violence, which are
perpetuated by traditional attitudes. Lack of econom c i ndependence forces
many wonen to stay in violent relationships. The abrogation of their famly
responsi bilities by men can be a formof violence, and coercion. These forns
of violence put wonen's health at risk and inpair their ability to participate
in famly life and public life on a basis of equality.
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Specific recommendati ons

24, In I'ight of these comments, the Conmittee on the Elimnation of
Di scrim nati on agai nst Wonen reconmends:

(a) States parties should take appropriate and effective neasures
to overcone all forns of gender-based viol ence, whether by public or private
act;

(b) States parties should ensure that | aws against fam |y viol ence
and abuse, rape, sexual assault and other gender-based viol ence give
adequate protection to all wonmen, and respect their integrity and dignity.
Appropriate protective and support services should be provided for victinmns.
Gender-sensitive training of judicial and | aw enforcenent officers and ot her
public officials is essential for the effective inplenentation of the
Conventi on;

(c) States parties should encourage the conpilation of statistics
and research on the extent, causes and effects of violence, and on the
ef fectiveness of measures to prevent and deal with violence;

(d) Ef fecti ve measures should be taken to ensure that the nedia
respect and pronote respect for wonen;

(e) States parties in their report should identify the nature and
extent of attitudes, custons and practices that perpetuate viol ence agai nst
wonen, and the kinds of violence that result. They should report the measures
that they have undertaken to overcone violence, and the effect of those
nmeasur es;

(f) Ef fective neasures should be taken to overcone these attitudes
and practices. States should introduce education and public information
programmes to help elimnate prejudi ces which hinder wonen's equality
(recomrendati on No. 3, 1987);

(9) Specific preventive and punitive neasures are necessary to
overcone trafficking and sexual exploitation

(h) States parties in their reports should describe the extent of al
these problens and the neasures, including penal provisions, preventive and
rehabilitati on neasures, that have been taken to protect women engaged in
prostitution or subject to trafficking and other fornms of sexual exploitation
The effectiveness of these neasures should al so be descri bed;

(i) Ef fecti ve conpl aints procedures and renedi es, including
conpensation, should be provided;

(j) States parties should include in their reports information on
sexual harassnent, and on neasures to protect wonmen from sexual harassnent and
ot her fornms of violence of coercion in the workpl ace;
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(k) States parties should establish or support services for victins of
fam ly violence, rape, sex assault and other fornms of gender-based viol ence,
i ncludi ng refuges, specially trained health workers, rehabilitation and
counsel | i ng;

() States parties should take nmeasures to overcone such practices and
shoul d take account of the Committee's reconmendati on on femal e circuntision
(reconmendation No. 14) in reporting on health issues;

(m States parties should ensure that neasures are taken to prevent
coercion in regard to fertility and reproduction, and to ensure that wonmen are
not forced to seek unsafe nedical procedures such as illegal abortion because
of lack of appropriate services in regard to fertility control

(n) States parties in their reports should state the extent of these
probl ems and shoul d indicate the neasures that have been taken and their
effect;

(0) States parties should ensure that services for victinms of violence
are accessible to rural wonen and that where necessary special services are
provi ded to isolated conmunities;

(p) Measures to protect them from viol ence should include training and
enpl oynment opportunities and the nonitoring of the enmpl oynent conditions of
domesti c workers

(q) States parties should report on the risks to rural wonen, the
extent and nature of violence and abuse to which they are subject, their need
for and access to support and other services and the effectiveness of measures
to overcome viol ence;

(r) Measures that are necessary to overcome fam ly viol ence should
i ncl ude:

(i) Crimnal penalties where necessary and civil renedies in case
of domestic viol ence;

(ii) Legi sl ation to renove the defence of honour in regard to the
assault or nurder of a female fam |y menber;

(iii) Services to ensure the safety and security of victinms of
famly violence, including refuges, counselling and
rehabilitation programmes;

(iv) Rehabi litati on progranmes for perpetrators of domestic
vi ol ence;
(v) Support services for fam lies where incest or sexual abuse

has occurred;

(s) States parties should report on the extent of donmestic violence
and sexual abuse, and on the preventive, punitive and remedi al neasures that
have been taken
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(t) That States parties should take all |egal and other neasures that
are necessary to provide effective protection of wonen agai nst gender-based
vi ol ence, including, inter alia:

(i) Ef fective | egal measures, including penal sanctions, civi
remedi es and conpensatory provisions to protect wonen agai nst
all kinds of violence, including, inter alia, violence and
abuse in the fam |y, sexual assault and sexual harassnent in
t he wor kpl ace

(i) Preventi ve neasures, including public information and
education programres to change attitudes concerning the roles
and status of nmen and wonen;

(iii) Protective neasures, including refuges, counselling,
rehabilitation and support services for wonen who are the
victinms of violence or who are at risk of violence;

(u) That States parties should report on all fornms of gender-based
vi ol ence, and that such reports should include all available data on the
i nci dence of each form of violence, and on the effects of such violence on the
wonen who are victins;

(v) That the reports of States parties should include information on
the legal, preventive and protective neasures that have been taken to overcome
vi ol ence agai nst wonen, and on the effectiveness of such measures.

CGeneral recommendation No. 20 (Eleventh session, 1992): Reservations to the
Conventi on*

1. The Committee recalled the decision of the Fourth Meeting of States
parties on reservations to the Convention with regard to article 28.2, which
was wel comed in General recommendation No. 4 of the Conmttee.

2. The Conmittee recommended that, in connection with preparations for the
Wor |l d Conference on Human Rights in 1993, States parties shoul d:

(a) Rai se the question of the validity and the | egal effect of
reservations to the Convention in the context of reservations to other human
rights treaties

(b) Reconsi der such reservations with a view to strengthening the
i mpl enentation of all human rights treaties;

(c) Consi der introducing a procedure on reservations to the Convention
conparable with that of other human rights treaties.

*  Contained in docunent A/ 47/ 38
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General recommendation 21 (thirteenth session): Equality in marri age and
famly relations

1. The Convention on the Elimnation of All Forms of Discrimnation against
Wnen (Ceneral Assenbly resolution 34/180, annex) affirms the equality of
human rights for wonen and nen in society and in the famly. The Convention
has an inmportant place anong international treaties concerned with human
rights.

2. O her conventions and decl arations al so confer great significance on the
famly and woman's status within it. These include the Universal Declaration
of Human Rights (General Assenbly resolution 217/A (111), the Internationa
Covenant on Civil and Political Rights (resolution 2200 A (XXl), annex), the
Convention on the Nationality of Married Winen (resolution 1040 (Xl), annex),
t he Convention on Consent to Marriage, M ninum Age for Marriage and

Regi stration of Marriages (resolution 1763 A (XVIl), annex) and the

subsequent Recommendation thereon (resolution 2018 (XX)) and the Nairob
Forward- | ooki ng Strategies for the Advancenent of W nen.

3. The Convention on the Elimnation of All Forms of Discrimnation against
Worren recalls the inalienable rights of wonen which are already enbodied in

t he above-nmenti oned conventions and decl arations, but it goes further by
recogni zing the inportance of culture and tradition in shaping the thinking
and behavi our of nmen and wonen and the significant part they play in
restricting the exercise of basic rights by wonen.

Backgr ound

4, The year 1994 has been designated by the General Assenbly in its
resolution 44/82 as the International Year of the Famly. The Conmittee
wi shes to take the opportunity to stress the significance of conpliance
with wonen's basic rights within the famly as one of the neasures which
wi || support and encourage the national celebrations that will take

pl ace.

5. Havi ng chosen in this way to mark the International Year of the Famly,
the Committee wishes to analyse three articles in the Convention that have
speci al significance for the status of wonen in the famly

Article 9

1. States parties shall grant wonen equal rights with nen to
acquire, change or retain their nationality. They shall ensure in
particular that neither marriage to an alien nor change of nationality
by the husband during marriage shall automatically change the
nationality of the wife, render her stateless or force upon her the
nationality of the husband.

2. States parties shall grant wonmen equal rights with men with
respect to the nationality of their children
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Comrent

6. Nationality is critical to full participation in society. |In general
States confer nationality on those who are born in that country. Nationality
can al so be acquired by reason of settlement or granted for humanitarian
reasons such as statel essness. Wthout status as nationals or citizens, wonen
are deprived of the right to vote or to stand for public office and my be
deni ed access to public benefits and a choice of residence. Nationality
shoul d be capabl e of change by an adult woman and should not be arbitrarily
removed because of narriage or dissolution of nmarriage or because her husband
or father changes his nationality.

Article 15
1. States parties shall accord to wonen equality with nmen before
the | aw.
2. States parties shall accord to wonen, in civil matters, a
| egal capacity identical to that of men and the sane opportunities to
exercise that capacity. |In particular, they shall give wonmen equa

rights to conclude contracts and to adm ni ster property and shall treat
themequally in all stages of procedure in courts and tribunals.

3. States parties agree that all contracts and all other private
instruments of any kind with a | egal effect which is directed at
restricting the |l egal capacity of wonen shall be deened null and void.

4, States parties shall accord to nen and wonen the same rights
with regard to the law relating to the novenment of persons and the
freedomto choose their residence and domcile.

Coment

7. VWhen a woman cannot enter into a contract at all, or have access to
financial credit, or can do so only with her husband's or a male relative's
concurrence or guarantee, she is denied | egal autonomy. Any such restriction
prevents her from holding property as the sole owner and precludes her from

t he | egal managenent of her own business or fromentering into any other form
of contract. Such restrictions seriously Iinmt the woman's ability to provide
for herself and her dependants.

8. A woman's right to bring litigation is limted in sone countries by |aw
or by her access to |legal advice and her ability to seek redress fromthe
courts. In others, her status as a witness or her evidence is accorded |ess

respect or weight than that of a man. Such laws or customs limt the woman's
right effectively to pursue or retain her equal share of property and di m nish
her standing as an i ndependent, responsible and val ued nenber of her
comunity. \When countries limt a woman's | egal capacity by their |aws, or
permt individuals or institutions to do the sane, they are denyi ng wonen
their rights to be equal with men and restricting wonen's ability to provide
for themsel ves and their dependants.
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9. Domicile is a concept in common | aw countries referring to the country
in which a person intends to reside and to whose jurisdiction she will submt.
Domcile is originally acquired by a child through its parents but, in
adul t hood, denotes the country in which a person normally resides and in which
she intends to reside permanently. As in the case of nationality, the

exam nation of States parties' reports denonstrates that a woman will not

al ways be pernmitted at |aw to choose her own domicile. Domcile, like
nationality, should be capable of change at will by an adult woman regardl ess
of her marital status. Any restrictions on a woman's right to choose a
domicile on the sane basis as a man nay limt her access to the courts in the
country in which she lives or prevent her fromentering and | eaving a country
freely and in her own right.

10. M grant women who live and work tenporarily in another country should be
permtted the sanme rights as nmen to have their spouses, partners and children
join them

Article 16

1. States parties shall take all appropriate nmeasures to
elimnate discrimnation against wonen in all matters relating to
marriage and famly relations and in particular shall ensure, on a basis
of equality of men and wonen:

(a) The sane right to enter into marriage;

(b) The sane right freely to choose a spouse and to enter into
marriage only with their free and full consent;

(c) The sane rights and responsibilities during marriage and at
its dissolution;

(d) The sane rights and responsibilities as parents, irrespective
of their marital status, in matters relating to their children; in al
cases the interests of the children shall be paranount;

(e) The sane rights to decide freely and responsibly on the
nunber and spacing of their children and to have access to the
i nformati on, education and neans to enable themto exercise these
rights;

(f) The sane rights and responsibilities with regard to
guar di anshi p, wardshi p, trusteeship and adoption of children, or simlar
institutions where these concepts exist in national |egislation; in al
cases the interests of the children shall be paranount;

(9) The sane personal rights as husband and wi fe, including the
right to choose a famly nanme, a profession and an occupati on

(h) The sane rights for both spouses in respect of the ownership,
acqui sition, management, adm nistration, enjoynment and di sposition of
property, whether free of charge or for a valuabl e consideration
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2. The betrothal and the marriage of a child shall have no | ega
effect, and all necessary action, including |egislation, shall be taken
to specify a mninmum age for marriage and to nake the registration of
marriages in an official registry conpul sory.

Comrent

Public and private life

11. Hi storically, human activity in public and private |life has been viewed
differently and regul ated accordingly. 1In all societies wonen who have
traditionally perforned their roles in the private or donmestic sphere have

| ong had those activities treated as inferior

12. As such activities are invaluable for the survival of society, there can
be no justification for applying different and discrimnatory |aws or custons
to them Reports of States parties disclose that there are still countries
where de jure equality does not exist. Whnen are thereby prevented from
havi ng equal access to resources and fromenjoying equality of status in the
famly and society. Even where de jure equality exists, all societies assign
different roles, which are regarded as inferior, to wonmen. 1In this way,
principles of justice and equality contained in particular in article 16 and
also in articles 2, 5 and 24 of the Convention are being viol ated.

Various forns of famly

13. The form and concept of the famly can vary from State to State, and
even between regions within a State. Watever formit takes, and whatever the
| egal system religion, customor tradition within the country, the treatnent
of women in the famly both at Iaw and in private nust accord with the
principles of equality and justice for all people, as article 2 of the
Convention requires.

Pol yganpbus narri ages

14. States parties' reports also disclose that polygany is practised in a
nunber of countries. Polyganobus marriage contravenes a woman's right to
equality with nmen, and can have such serious enptional and financia
consequences for her and her dependants that such marriages ought to be

di scouraged and prohibited. The Committee notes with concern that sonme States
parties, whose constitutions guarantee equal rights, permt polyganmous
marriage in accordance with personal or customary law. This violates the
constitutional rights of wonen, and breaches the provisions of article 5 (a)
of the Convention

Article 16 (1) (a) and (b)

15. VWil e nost countries report that national constitutions and |aws conmply
with the Convention, custom tradition and failure to enforce these laws in
reality contravene the Convention
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16. A wonman's right to choose a spouse and enter freely into marriage is
central to her life and to her dignity and equality as a human being. An

exam nation of States parties' reports discloses that there are countries

whi ch, on the basis of custom religious beliefs or the ethnic origins of
particul ar groups of people, permt forced marriages or remarriages. O her
countries allow a wonman's marriage to be arranged for paynent or prefernment
and in others wonen's poverty forces themto marry foreign nationals for
financial security. Subject to reasonable restrictions based for exanple on a
woman's youth or consanguinity with her partner, a woman's right to choose
when, if, and whom she will marry nust be protected and enforced at |aw.

Article 16 (1) (c)

17. An exami nation of States parties' reports discloses that many countries
in their legal systems provide for the rights and responsibilities of married
partners by relying on the application of comon |aw principles, religious or
customary law, rather than by conplying with the principles contained in the
Convention. These variations in law and practice relating to marri age have
wi de-rangi ng consequences for wonen, invariably restricting their rights to
equal status and responsibility within marriage. Such linmtations often
result in the husband being accorded the status of head of household and
primary deci sion-nmaker and therefore contravene the provisions of the
Conventi on.

18. Mor eover, generally a de facto union is not given |egal protection at
all. Wonen living in such relationships should have their equality of status
with men both in famly life and in the sharing of income and assets protected
by law. Such wonen shoul d share equal rights and responsibilities with nmen
for the care and raising of dependent children or famly nmenbers.

Article 16 (1) (d) and (f)

19. As provided in article 5 (b), npost States recogni ze the shared

responsi bility of parents for the care, protection and nmai ntenance of
children. The principle that “the best interests of the child shall be the
par amount consi deration” has been included in the Convention on the Rights of
the Child (General Assenbly resolution 44/25, annex) and seems now to be

uni versally accepted. However, in practice, sone countries do not observe the
principle of granting the parents of children equal status, particularly when
they are not married. The children of such unions do not always enjoy the
same status as those born in wedl ock and, where the nothers are divorced or
living apart, many fathers fail to share the responsibility of care,
protection and nmai ntenance of their children

20. The shared rights and responsibilities enunciated in the Convention
shoul d be enforced at | aw and as appropriate through | egal concepts of
guar di anshi p, wardshi p, trusteeship and adoption. States parties should
ensure that by their |laws both parents, regardless of their marital status and
whet her they live with their children or not, share equal rights and
responsibilities for their children
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Article 16 (1) (e)

21. The responsibilities that wonen have to bear and raise children affect
their right of access to education, enploynent and other activities related to
their personal developnent. They al so i npose inequitable burdens of work on
wonen. The nunber and spacing of their children have a simlar inpact on
wonen's lives and al so affect their physical and nmental health, as well as
that of their children. For these reasons, wonen are entitled to decide on

t he nunber and spacing of their children

22. Some reports disclose coercive practices which have serious consequences
for wonen, such as forced pregnancies, abortions or sterilization. Decisions
to have children or not, while preferably made in consultation with spouse or
partner, nmust not nevertheless be limted by spouse, parent, partner or
Government. In order to nmake an inforned decision about safe and reliable
contraceptive nmeasures, wonen nust have information about contraceptive
measures and their use, and guaranteed access to sex education and famly

pl anni ng services, as provided in article 10 (h) of the Convention.

23. There is general agreenent that where there are freely avail able
appropriate neasures for the voluntary regulation of fertility, the
heal t h, devel opnent and wel |l -being of all nenbers of the famly inproves.
Mor eover, such services inprove the general quality of life and health of
t he popul ation, and the voluntary regul ati on of popul ation growth hel ps
preserve the environnment and achi eve sustainabl e econonic and soci al
devel opnent.

Article 16 (1) (q)

24. A stable famly is one which is based on principles of equity, justice
and individual fulfilment for each nenber. Each partner nust therefore have
the right to choose a profession or enploynment that is best suited to his or
her abilities, qualifications and aspirations, as provided in article 11 (a)
and (c) of the Convention. Mreover, each partner should have the right to
choose his or her nane, thereby preserving individuality and identity in the
comunity and di stinguishing that person from other nmenbers of society. Wen
by law or customa wonan is obliged to change her nane on marriage or at its
di ssolution, she is denied these rights.

Article 16 (1) (h)

25. The rights provided in this article overlap with and conpl enent those in
article 15 (2) in which an obligation is placed on States to gi ve wonen equa
rights to enter into and conclude contracts and to admni ni ster property.

26. Article 15 (1) guarantees wonen equality with men before the aw. The
right to own, manage, enjoy and di spose of property is central to a woman's
right to enjoy financial independence, and in many countries will be critica
to her ability to earn a livelihood and to provide adequate housi ng and
nutrition for herself and for her famly



HRI / GEN 1/ Rev. 3
page 141

27. In countries that are undergoing a progranme of agrarian reform or

redi stribution of |and anong groups of different ethnic origins, the right of
wonen, regardless of marital status, to share such redistributed |and on equa
terms with men should be carefully observed.

28. In nost countries, a significant proportion of the wonmen are single or
di vorced and many have the sole responsibility to support a famly. Any
discrimnation in the division of property that rests on the prem se that the
man al one is responsible for the support of the wonen and children of his
fam ly and that he can and will honourably discharge this responsibility

is clearly unrealistic. Consequently, any law or customthat grants nen a
right to a greater share of property at the end of a marriage or de facto
rel ationship, or on the death of a relative, is discrimnatory and wll

have a serious inpact on a woman's practical ability to divorce her husband,
to support herself or her famly and to live in dignity as an independent
person.

29. All of these rights should be guaranteed regardl ess of a woman's marita
status.

Marital property

30. There are countries that do not acknow edge that right of women to own
an equal share of the property with the husband during a marriage or de facto
rel ati onship and when that marriage or relationship ends. Many countries
recogni ze that right, but the practical ability of wonmen to exercise it may be
limted by | egal precedent or custom

31. Even when these legal rights are vested in wonen, and the courts enforce
them property owned by a woman during narriage or on divorce nmay be managed
by a man. In many States, including those where there is a community-property

regime, there is no legal requirenment that a wonman be consul ted when property
owned by the parties during marriage or de facto relationship is sold or

ot herwi se disposed of. This linmts the woman's ability to control disposition
of the property or the incone derived fromit.

32. In some countries, on division of marital property, greater enphasis is
pl aced on financial contributions to property acquired during a marriage, and
ot her contributions, such as raising children, caring for elderly relatives
and di schargi ng househol d duties are dimnished. Often, such contributions of
a non-financial nature by the wife enable the husband to earn an incone and

i ncrease the assets. Financial and non-financial contributions should be
accorded the same weight.

33. In many countries, property accunulated during a de facto relationship
is not treated at | aw on the sane basis as property acquired during marriage.
Invariably, if the relationship ends, the worman receives a significantly |ower
share than her partner. Property |laws and custons that discrimnate in this
way against married or unmarried wonen with or w thout children should be
revoked and di scouraged.
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| nheritance

34. Reports of States parties should include corment on the | egal or
customary provisions relating to inheritance |laws as they affect the status of
wonen as provided in the Convention and in Econonic and Social Counci
resolution 884D (XXXIV), in which the Council reconmended that States ensure
that men and wonen in the sanme degree of relationship to a deceased are
entitled to equal shares in the estate and to equal rank in the order of
successi on. That provision has not been generally inplenented.

35. There are many countries where the | aw and practice concerning

i nheritance and property result in serious discrimnation against wonmen. As a
result of this uneven treatnent, wonmen may receive a snaller share of the
husband's or father's property at his death than woul d wi dowers and sons. In
some instances, wonen are granted limted and controlled rights and receive
income only fromthe deceased's property. Often inheritance rights for w dows
do not reflect the principles of equal ownership of property acquired during
marriage. Such provisions contravene the Convention and shoul d be aboli shed.

Article 16 (2)

36. In the Vienna Declarati on and Programe of Action adopted by the World
Conf erence on Human Rights, held at Vienna from 14 to 25 June 1993, States are
urged to repeal existing |aws and regul ations and to renove custonms and
practices which discrimnate agai nst and cause harmto the girl child.

Article 16 (2) and the provisions of the Convention on the Rights of the Child
preclude States parties frompermtting or giving validity to a marri age

bet ween persons who have not attained their nmpjority. 1In the context of the
Convention on the Rights of the Child, “a child means every human being bel ow
the age of 18 years unless, under the |l aw applicable to the child, mgjority is
attained earlier”. Notwithstanding this definition, and bearing in mnd the
provi sions of the Vienna Declaration, the Conmittee considers that the m ni mum
age for marriage should be 18 years for both man and wonman. \Wen nen and
wonen marry, they assume inportant responsibilities. Consequently, marriage
shoul d not be pernitted before they have attained full maturity and capacity
to act. According to the Wrld Health Organi zati on, when minors, particularly
girls, marry and have children, their health can be adversely affected and
their education is inpeded. As a result their econom c autonony is
restricted.

37. This not only affects wonen personally but also limts the devel opnent
of their skills and independence and reduces access to enpl oynent, thereby
detrinentally affecting their fanmilies and comrmunities.

38. Sonme countries provide for different ages for marriage for nen and

worren. As such provisions assunme incorrectly that wonen have a different rate
of intellectual development fromnmen, or that their stage of physical and
intellectual developnent at marriage is imuaterial, these provisions should be
abolished. In other countries, the betrothal of girls or undertakings by
famly menmbers on their behalf is pernmitted. Such nmeasures contravene not
only the Convention, but also a wonmen's right freely to choose her partner
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39. States parties should also require the registration of all marriages
whet her contracted civilly or according to customor religious law. The State
can thereby ensure conpliance with the Convention and establish equality

bet ween partners, a mninmum age for marriage, prohibition of bigany and

pol ygamy and the protection of the rights of children

Recomendat i ons

Vi ol ence agai nst wonen

40. In considering the place of wonen in family life, the Conmttee w shes
to stress that the provisions of general recomendati on 19 (el eventh session)
concerning viol ence agai nst wonen have great significance for wonen's
abilities to enjoy rights and freedons on an equal basis with men. States
parties are urged to conply with that general reconmendation to ensure that,
in both public and famly life, wonen will be free of the gender-based

vi ol ence that so seriously inpedes their rights and freedons as individuals.

Reservati ons

41. The Committee has noted with al armthe nunber of States parties which
have entered reservations to the whole or part of article 16, especially when
a reservation has al so been entered to article 2, claimng that conpliance may
conflict with a commonly held vision of the famly based, inter alia, on
cultural or religious beliefs or on the country's econonmic or politica

status.

42. Many of these countries hold a belief in the patriarchal structure of a
fam |y which places a father, husband or son in a favourable position. In
some countries where fundanentalist or other extrem st views or economc

har dshi ps have encouraged a return to old values and traditions, wonen's place
in the famly has deteriorated sharply. 1In others, where it has been

recogni zed that a nodern society depends for its econom c advance and for the
general good of the comrunity on involving all adults equally, regardless of
gender, these taboos and reactionary or extrem st ideas have progressively
been di scour aged.

43. Consistent with articles 2, 3 and 24 in particular, the Commttee
requires that all States parties gradually progress to a stage where, by its
resol ute di scouragenent of notions of the inequality of women in the hone,
each country will withdraw its reservation, in particular to articles 9, 15
and 16 of the Conventi on.

44, States parties should resolutely discourage any notions of inequality of
wonen and nmen which are affirned by laws, or by religious or private |aw or by
custom and progress to the stage where reservations, particularly to

article 16, will w thdrawn.

45. The Committee noted, on the basis of its exam nation of initial and
subsequent periodic reports, that in sone States parties to the Convention
that had ratified or acceded without reservation, certain |aws, especially
those dealing with famly, do not actually conformto the provisions of the
Conventi on.
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46. Their laws still contain many nmeasures which discrimnate agai nst wonen
based on norms, custons and soci o-cultural prejudices. These States, because
of their specific situation regarding these articles, make it difficult for
the Committee to evaluate and understand the status of women.

47. The Committee, in particular on the basis of articles 1 and 2 of the
Convention, requests that those States parties nmake the necessary efforts to
exam ne the de facto situation relating to the issues and to introduce the
requi red nmeasures in their national |egislations still containing provisions
di scrimnatory to wonen.

Reports

48. Assisted by the comments in the present general reconmendation, in their
reports States parties shoul d:

(a) I ndicate the stage that has been reached in the country's progress
to renoval of all reservations to the Convention, in particular reservations
to article 16;

(b) Set out whether their laws conply with the principles of

articles 9, 15 and 16 and where, by reason of religious or private |aw or
custom conpliance with the aw or with the Convention is inpeded.

Legi sl ation
49. States parties should, where necessary to conply with the Convention, in
particular in order to conply with articles 9, 15 and 16, enact and enforce
| egi sl ation.

Encour agi ng conpliance with the Convention

50. Assisted by the comments in the present general recomrendation, and as
required by articles 2, 3 and 24, States parties should introduce measures
directed at encouraging full conpliance with the principles of the Convention
particularly where religious or private |aw or customconflict with those
principles.

CGeneral recommendation 22 (fourteenth session): Anending article 20 of the
Conventi on

The Committee on the Elinmnation of Discrimnation agai nst Wnen,

Noting that the States parties to the Convention on the Elimnation of
All Fornms of Discrimnation against Wwinen, at the request of the
CGeneral Assenbly, will meeting during 1995 to consider anmending article 20
of the Conventi on,

Recalling its previous decision, taken at its tenth session, to ensure
effectiveness in its work and prevent the building up of an undesirable
backl og in the consideration of reports of States parties,
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Recal ling that the Convention is one of the international human rights
instruments that has been ratified by the | argest nunber of States parties,

Considering that the articles of the Convention address the fundanental
human rights of wonen in all aspects of their daily lives and in all areas of
soci ety and the State,

Concerned about the workload of the Conmittee as a result of the grow ng
nunber of ratifications, in addition to the backlog of reports pending
consi deration, as reflected in annex |

Concerned al so about the long | apse of tine between the subm ssion of
reports of States parties and their consideration, resulting in the need for
States to provide additional information for updating their reports,

Bearing in nmnd that the Commttee on the Elimnation of Discrimnmnation
agai nst Wonen is the only human rights treaty body whose neeting tine is
l[imted by its Convention, and that it has the shortest duration of neeting
time of all the human rights treaty bodies, as reflected in annex I

Noting that the limtation on the duration of sessions, as contained in
t he Convention has become a serious obstacle to the effective performance by
the Committee of its functions under the Convention

1. Recommends that the States parties favourably consider amendi ng
article 20 of the Convention in respect of the neeting tine of the Conmttee,
so as to allow it to neet annually for such duration as is necessary for the
effective performance of its functions under the Convention, with no specific
restriction except for that which the General Assenbly shall decide;

2. Recommends al so that the General Assenbly, pending the conpletion
of an anendnent process, authorize the Comrittee to nmeet exceptionally in 1996
for two sessions, each of three weeks' duration and each bei ng preceded by
pre-sessi on wor ki ng groups;

3. Recommends further that the neeting of States parties receive an
oral report fromthe Chairperson of the Conmittee on the difficulties faced by
the Comrmittee in performng its functions;

4, Recommends that the Secretary-CGeneral nake available to the States
parties at their neeting all relevant information on the workl oad of the
Committee and conparative information in respect of the other human rights
treaty bodies.

CGeneral recommendation No. 23 (Sixteenth session, 1997)

Political and public life

States Parties shall take all appropriate neasures to elimnate
di scrimnation against wonmen in the political and public |ife of the country
and, in particular, shall ensure to wonen, on equal terns with nmen, the right:
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(a) To vote in all elections and public referenda and to be eligible
for election to all publicly el ected bodies;

(b) To participate in the formulati on of governnent policy and the
i mpl enentati on thereof and to hold public office and performall public
functions at all levels of governnent;

(c) To participate in non-governnmental organizations and associ ations
concerned with the public and political life of the country.

Backgr ound

1. The Convention on the Elimnation of All Forms of Discrimnation against
Wonen pl aces special inmportance on the participation of wonen in the public
life of their countries. The preanble to the Convention states in part:

“Recalling that discrimnation agai nst wonen viol ates the
principles of equality of rights and respect for human dignity, is an
obstacle to the participation of wonen, on equal terms with nmen, in the
political, social, economc and cultural life of their countries,
hanpers the growth of the prosperity of society and the fam |y and nmakes
more difficult the full devel opnment of the potentialities of wonmen in
the service of their countries and of humanity”.

2. The Convention further reiterates in its preanble the inportance of
wonen's participation in decision-making as follows:

“Convinced that the full and conpl ete devel opnent of a country,
the welfare of the world and the cause of peace require the maxi num
partici pati on of wonen on equal terms with men in all fields”.

3. Moreover, in article 1 of the Convention, the term “discrimnation
agai nst wonen” is interpreted to nean

“any distinction, exclusion or restriction nade on the basis of sex

whi ch has the effect or purpose of inpairing or nullifying the
recognition, enjoynent or exercise by wonen, irrespective of their
marital status, on a basis of equality of nen and wonen, of human rights
and fundanental freedons in the political, econom c, social, cultural
civil or any other field”.

4, O her conventions, declarations and international analyses place great
i mportance on the participation of wonen in public |life and have set a
framewor k of international standards of equality. These include the Universa
Decl arati on of Human Rights, 1/ the International Covenant on Civil and
Political Rights, 2/ the Convention on the Political Rights of Wnen, 3/ the
Vi enna Decl aration, 4/ paragraph 13 of the Beijing Declaration and Pl atform
for Action, 5/ general reconmendations 5 and 8 under the Convention, 6/
general coment 25 adopted by the Human Rights Conmittee, 7/ the
recommendati on adopted by the Council of the European Union on bal anced
partici pation of women and nmen in the decision-nmaking process 8 and the

Eur opean Commi ssion's “How to Create a Gender Balance in Politica

Deci si on-maki ng”. 9/
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5. Article 7 obliges States parties to take all appropriate nmeasures to

el im nate discrimnation against wonen in political and public Iife and to
ensure that they enjoy equality with men in political and public life. The
obligation specified in article 7 extends to all areas of public and politica
life and is not limted to those areas specified in subparagraphs (a), (b)

and (c). The political and public life of a country is a broad concept. It
refers to the exercise of political power, in particular the exercise of

| egi sl ative, judicial, executive and adm nistrative powers. The term covers
all aspects of public adm nistration and the formul ati on and i npl ement ati on of
policy at the international, national, regional and |ocal levels. The concept
al so includes many aspects of civil society, including public boards and | oca
councils and the activities of organizations such as political parties, trade
uni ons, professional or industry associations, wonmen's organizations,
comuni ty- based organi zati ons and ot her organi zati ons concerned with public
and political life.

6. The Convention envisages that, to be effective, this equality nust be
achieved within the framework of a political systemin which each citizen
enjoys the right to vote and be el ected at genuine periodic elections held on
the basis of universal suffrage and by secret ballot, in such a way as to
guarantee the free expression of the will of the electorate, as provided for
under international human rights instruments, such as article 21 of the

Uni versal Declaration of Human Rights and article 25 of the Internationa
Covenant on Civil and Political Rights.

7. The Convention's enphasis on the inportance of equality of opportunity
and of participation in public Iife and decision-naking has led the Committee
to review article 7 and to suggest to States parties that in reviewing their
laws and policies and in reporting under the Convention, they should take into
account the coments and recomendati ons set out bel ow.

Comment s
8. Public and private spheres of human activity have al ways been consi dered
di stinct, and have been regul ated accordingly. Invariably, women have been

assigned to the private or donestic sphere, associated with reproduction and
the raising of children, and in all societies these activities have been
treated as inferior. By contrast, public life, which is respected and
honoured, extends to a broad range of activity outside the private and
domestic sphere. Men historically have both dom nated public life and
exerci sed the power to confine and subordinate wonen within the private
sphere.

9. Despite wonen's central role in sustaining the famly and society and
their contribution to devel opnent, they have been excluded frompolitical life
and the deci sion-nmaki ng process, which nonethel ess determ ne the pattern of
their daily lives and the future of societies. Particularly in tinmes of
crisis, this exclusion has silenced wonen's voices and rendered invisible
their contribution and experiences.

10. In all nations, the nmost significant factors inhibiting wonen's ability
to participate in public life have been the cultural framework of val ues and
religious beliefs, the |ack of services and nen's failure to share the tasks
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associated with the organi zation of the household and with the care and
rai sing of children. 1In all nations, cultural traditions and religious
beliefs have played a part in confining wonen to the private spheres of
activity and excluding themfrom active participation in public life.

11. Rel i eving wonen of sone of the burdens of donestic work would allow them
to engage nore fully inthe life of their comunities. Wnen's economc
dependence on nen often prevents them from nmaki ng i nportant politica

decisions and fromparticipating actively in public life. Their double burden
of work and their econom c dependence, coupled with the long or inflexible
hours of both public and political work, prevent wonmen from being nore active.

12. Stereotyping, including that perpetrated by the media, confines wonmen in
political life to issues such as the environment, children and health, and
excludes themfromresponsibility for finance, budgetary control and conflict
resolution. The |ow involvenent of wonen in the professions from which
politicians are recruited can create another obstacle. |In countries where
wonen | eaders do assune power this can be the result of the influence of their
fathers, husbands or nale relatives rather than electoral success in their own
right.

Political systens

13. The principle of equality of wonen and nen has been affirned in the
constitutions and | aws of nobst countries and in all international instrunents.
Nonet hel ess, in the last 50 years, wonen have not achieved equality, and their
i nequal ity has been reinforced by their low |level of participation in public

and political life. Policies devel oped and deci sions made by nen al one
reflect only part of human experience and potential. The just and effective
organi zati on of society demands the inclusion and participation of all its
menbers.

14. No political system has conferred on wonen both the right to and the
benefit of full and equal participation. Wile denocratic systens have

i mproved wonen's opportunities for involvenent in political life, the many

econom ¢, social and cultural barriers they continue to face have seriously
[imted their participation. Even historically stable denocracies have failed
to integrate fully and equally the opinions and interests of the fermale half
of the population. Societies in which wonen are excluded frompublic life and
deci si on- maki ng cannot be described as denocratic. The concept of denocracy
wi |l have real and dynam c neaning and | asting effect only when politica

deci sion-making is shared by wonen and nen and takes equal account of the
interests of both. The exanmination of States parties' reports shows that
where there is full and equal participation of women in public life and

deci si on-maki ng, the inplementation of their rights and conpliance with the
Conventi on i nproves.

Tenporary special neasures

15. While renpval of de jure barriers is necessary, it is not sufficient.
Failure to achieve full and equal participation of wonmen can be unintentiona
and the result of outnoded practices and procedures which inadvertently



HRI / GEN 1/ Rev. 3
page 149

pronmote nmen. Under article 4, the Convention encourages the use of tenporary
speci al neasures in order to give full effect to articles 7 and 8. \Were
countries have devel oped effective tenporary strategies in an attenpt to

achi eve equality of participation, a wi de range of nmeasures has been

i mpl enented, including recruiting, financially assisting and training women
candi dat es, anmendi ng el ectoral procedures, devel opi ng campai gns directed at
equal participation, setting nunmerical goals and quotas and targeti ng wonen
for appointnment to public positions such as the judiciary or other

prof essi onal groups that play an essential part in the everyday life of al
soci eties. The formal renoval of barriers and the introduction of tenporary
speci al neasures to encourage the equal participation of both nen and wonen in
the public life of their societies are essential prerequisites to true
equality in political life. 1In order, however, to overcone centuries of nmale
dom nation of the public sphere, wonen also require the encouragenent and
support of all sectors of society to achieve full and effective participation
encour agenent which nust be led by States parties to the Convention, as wel
as by political parties and public officials. States parties have an
obligation to ensure that tenporary special measures are clearly designed to
support the principle of equality and therefore conply with constitutiona
princi pl es which guarantee equality to all citizens.

Summary

16. The critical issue, enphasized in the Beijing Platformfor Action, 5/ is
the gap between the de jure and de facto, or the right as against the reality
of women's participation in politics and public life generally. Research
denonstrates that if women's participation reaches 30 to 35 per cent
(generally termed a “critical nass”), there is a real inpact on politica

style and the content of decisions, and political life is revitalized.

17. In order to achieve broad representation in public life, wonmen nust have
full equality in the exercise of political and econom c power; they nust be
fully and equally involved in decision-naking at all levels, both nationally

and internationally, so that they nay nake their contribution to the goals of
equality, devel opment and the achi evenent of peace. A gender perspective is
critical if these goals are to be nmet and if true denobcracy is to be assured.
For these reasons, it is essential to involve women in public life to take
advantage of their contribution, to assure their interests are protected and
to fulfil the guarantee that the enjoynent of human rights is for all people
regardl ess of gender. Wnen's full participation is essential not only for

t heir enmpowernent but also for the advancenent of society as a whole.

The right to vote and to be elected (article 7, para. (a))

18. The Convention obliges States parties in constitutions or legislation to
take appropriate steps to ensure that wonen, on the basis of equality with
men, enjoy the right to vote in all elections and referenduns, and to be

el ected. These rights must be enjoyed both de jure and de facto.

19. The exam nation of the reports of States parties denonstrates that,
while al nost all have adopted constitutional or other |egal provisions that
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grant to both wonen and nen the equal right to vote in all elections and
public referenduns, in many nati ons wonen continue to experience difficulties
in exercising this right.

20. Factors which i npede these rights include the follow ng:

(a) Worren frequently have | ess access than nmen to i nformati on about
candi dat es and about party political platfornms and voting procedures,
i nformati on whi ch Governnents and political parties have failed to provide.
O her inportant factors that inhibit wonen's full and equal exercise of their
right to vote include their illiteracy, their lack of know edge and
under standi ng of political systens or about the inpact that politica
initiatives and policies will have upon their lives. Failure to understand
the rights, responsibilities and opportunities for change conferred by
franchi se al so neans that wonmen are not al ways registered to vote;

(b) Worren' s doubl e burden of work, as well as financial constraints,
will limt wonmen's tine or opportunity to foll ow el ectoral canpaigns and to
have the full freedomto exercise their vote;

(c) In many nations, traditions and social and cultural stereotypes
di scourage women from exercising their right to vote. Many nen influence or
control the votes of wonen by persuasion or direct action, including voting on
their behalf. Any such practices should be prevented,;

(d) O her factors that in sone countries inhibit wonmen's invol venment
in the public or political lives of their communities include restrictions on
their freedom of novenent or right to participate, prevailing negative
attitudes towards wonen's political participation, or a lack of confidence in
and support for femal e candidates by the electorate. |In addition, some wonen
consi der involvenment in politics to be distasteful and avoid participation in
political canpaigns

21. These factors at least partially explain the paradox that wonen, who
represent half of all electorates, do not wield their political power or form
bl ocs which would pronote their interests or change government, or elimnate
di scrimnatory policies.

22. The system of balloting, the distribution of seats in Parliament, the
choice of district, all have a significant inpact on the proportion of wonen
elected to Parlianent. Political parties nust enbrace the principles of equa
opportunity and denocracy and endeavour to bal ance the nunber of nale and
femal e candi dat es

23. The enjoyment of the right to vote by wonmen shoul d not be subject to
restrictions or conditions that do not apply to nen or that have a
di sproportionate inpact on wonmen. For exanmple, limting the right to vote to

persons who have a specified | evel of education, who possess a m ni num
property qualification or who are literate is not only unreasonable, it my
vi ol ate the universal guarantee of human rights. It is also likely to have a
di sproportionate i npact on wonen, thereby contravening the provisions of the
Conventi on.
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The right to participate in fornulation of governnment policy (article 7,

para. (b))

24, The participation of women in governnment at the policy |evel continues
to be low in general. Although significant progress has been nade and in sone
countries equality has been achieved, in many countries wonen's participation
has actually been reduced.

25. Article 7 (b) also requires States parties to ensure that wonmen have the
right to participate fully in and be represented in public policy formnulation
in all sectors and at all levels. This would facilitate the mainstream ng of

gender issues and contribute a gender perspective to public policy-nmaking.

26. States parties have a responsibility, where it is within their control
both to appoint wonen to senior decision-meking roles and, as a matter of
course, to consult and incorporate the advice of groups which are broadly
representative of wonen's views and interests.

27. States parties have a further obligation to ensure that barriers to
worren's full participation in the fornulation of governnent policy are
identified and overcone. These barriers include conplacency when token wonen
are appointed, and traditional and customary attitudes that discourage wonen's
participation. Wen wonen are not broadly represented in the senior |evels of
governnment or are inadequately or not consulted at all, governnent policy wll
not be conprehensive and effective.

28. While States parties generally hold the power to appoint wonmen to senior
cabi net and admi nistrative positions, political parties also have a
responsibility to ensure that wonen are included in party lists and nom nat ed
for election in areas where they have a likelihood of el ectoral success.
States parties should al so endeavour to ensure that wonmen are appointed to
government advi sory bodies on an equal basis with men and that these bodies
take into account, as appropriate, the views of representative wonmen' s groups.
It is the Government's fundanental responsibility to encourage these
initiatives to | ead and gui de public opinion and change attitudes that

di scri m nate agai nst wormen or di scourage wonen's involvenent in political and
public life.

29. Measures that have been adopted by a number of States parties in order
to ensure equal participation by wonen in senior cabinet and adm nistrative
positions and as nenbers of governnent advisory bodies include: adoption of a
rul e whereby, when potential appointees are equally qualified, preference wll
be given to a worman nomi nee; the adoption of a rule that neither sex should
constitute | ess than 40 per cent of the nmenbers of a public body; a quota for
wonen nenbers of cabinet and for appointment to public office; and

consul tation with wonen's organi zations to ensure that qualified wonen are
nom nated for menbership in public bodies and offices and the devel opnent and
mai nt enance of registers of such wonmen in order to facilitate the nom nation
of women for appointnent to public bodies and posts. \Were nenbers are

appoi nted to advi sory bodi es upon the nonination of private organizations,
States parties shoul d encourage these organi zations to nonminate qualified and
suitabl e wormen for nenbership in these bodies.
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The right to hold public office and to performall public functions
(article 7, para. (b))

30. The exam nation of the reports of States parties denobnstrates that women
are excluded fromtop-ranking positions in cabinets, the civil service and in
public adm nistration, in the judiciary and in justice systems. Wnen are
rarely appointed to these senior or influential positions and while their
nunbers may in sone States be increasing at the Iower levels and in posts
usual | y associated with the hone or the famly, they formonly a tiny mnority
i n deci sion-meking positions concerned with econom ¢ policy or devel opment,
political affairs, defence, peacemaking m ssions, conflict resolution or
constitutional interpretation and determ nation

31. Exam nation of the reports of States parties also denpnstrates that in
certain cases the | aw excludes wonen from exercising royal powers, from
serving as judges in religious or traditional tribunals vested with
jurisdiction on behalf of the State or fromfull participation in the
mlitary. These provisions discrimnate agai nst wonen, deny to society the
advant ages of their involvenent and skills in these areas of the life of their
comunities and contravene the principles of the Convention

The right to participate in non-governnental and public and politica
organi zations (article 7, para. (c))

32. An exam nation of the reports of States parties denobnstrates that, on
the few occasions when informati on concerning political parties is provided,
wonen are underrepresented or concentrated in less influential roles than nmen.
As political parties are an inportant vehicle in decision-nmaking roles,
Governments shoul d encourage political parties to exam ne the extent to which
wonen are full and equal participants in their activities and, where this is
not the case, should identify the reasons for this. Political parties should
be encouraged to adopt effective neasures, including the provision of

i nformation, financial and other resources, to overcome obstacles to wonen's
full participation and representation and ensure that wonen have an equa
opportunity in practice to serve as party officials and to be nom nated as
candi dates for election

33. Measures that have been adopted by some political parties include
setting aside for wonen a certain mninmum nunber or percentage of positions on
their executive bodies, ensuring that there is a bal ance between the nunber of
mal e and femal e candi dates nomi nated for election, and ensuring that wonen are
not consistently assigned to | ess favourable constituencies or to the |east
advant ageous positions on a party list. States parties should ensure that
such temporary special neasures are specifically permtted under
anti-discrimnation |egislation or other constitutional guarantees of

equal i ty.

34. O her organi zati ons such as trade unions and political parties have an
obligation to denonstrate their commitnent to the principle of gender equality
in their constitutions, in the application of those rules and in the
conmposition of their memnmbershi ps with gender-bal anced representation on their
executive boards so that these bodies may benefit fromthe full and equa
participation of all sectors of society and from contributions nade by both
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sexes. These organi zations al so provide a val uable training ground for wonen
in political skills, participation and | eadership, as do non-governmenta
organi zati ons (NGOs).

Article 8 (international |evel)

States Parties shall take all appropriate neasures to ensure to
worren, on equal terns with nen and without any discrimnation, the
opportunity to represent their CGovernnents at the international |eve
and to participate in the work of international organizations.

Comment s
35. Under article 8, Governnents are obliged to ensure the presence of wonen
at all levels and in all areas of international affairs. This requires that

they be included in economic and mlitary matters, in both nmultilateral and
bil ateral diplonmacy, and in official delegations to international and regiona
conf erences.

36. From an exam nation of the reports of States parties, it is evident that
wonen are grossly under-represented in the diplomtic and foreign services of
nost CGovernnents, and particularly at the highest ranks. Wmen tend to be
assigned to enmbassies of |esser inportance to the country's foreign relations
and in sone cases wonen are discrinmnated against in terms of their

appoi ntnents by restrictions pertaining to their marital status. |n other

i nstances spousal and famly benefits accorded to nale diplomats are not

avail able to wonmen in parallel positions. Opportunities for wonen to engage
in international work are often deni ed because of assunptions about their
donestic responsibilities, including that the care of famly dependants wil|
prevent them accepting appoi ntnent.

37. Many permanent missions to the United Nations and to other internationa
organi zati ons have no wonen anong their diplomts and very few at senior
levels. The situation is simlar at expert neetings and conferences that
establish international and gl obal goals, agendas and priorities.

Organi zations of the United Nations system and vari ous economc, political and
mlitary structures at the regional |evel have beconme inportant internationa
public empl oyers, but here, too, women have renmined a mnority concentrated
in lower-|evel positions.

38. There are few opportunities for wonen and nen, on equal terns, to
represent Governnments at the international level and to participate in the
wor k of international organizations. This is frequently the result of an
absence of objective criteria and processes for appointnment and pronotion to
rel evant positions and official del egations.

39. The gl obalization of the contenporary world makes the inclusion of women
and their participation in international organizations, on equal terns with
men, increasingly inportant. The integration of a gender perspective and
worren' s human rights into the agenda of all international bodies is a
government inperative. Many crucial decisions on global issues, such as
peacenmaki ng and conflict resolution, nmlitary expenditure and nucl ear

di sar manent, devel opnent and the environnment, foreign aid and econom c
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restructuring, are taken with limted participation of wonen. This is in
stark contrast to their participation in these areas at the non-governnenta
| evel .

40. The inclusion of a critical nmass of wonmen in international negotiations,
peacekeeping activities, all levels of preventive diplomcy, nediation
humani t ari an assi stance, social reconciliation, peace negotiations and the
international crimnal justice systemw |l make a difference. In addressing
armed or other conflicts, a gender perspective and analysis is necessary to
understand their differing effects on wonen and nen. 10/

RECOMIVENDATI ONS
Articles 7 and 8

41. States parties should ensure that their constitutions and |egislation
conply with the principles of the Convention, and in particular with
articles 7 and 8.

42. States parties are under an obligation to take all appropriate neasures,
i ncludi ng the enactnent of appropriate legislation that conplies with their
Constitution, to ensure that organizations such as political parties and trade
uni ons, which may not be subject directly to obligations under the Convention
do not discrimnate agai nst wonen and respect the principles contained in
articles 7 and 8.

43. States parties should identify and inplenent tenporary special neasures
to ensure the equal representation of women in all fields covered by
articles 7 and 8.

44, States parties should explain the reason for, and effect of, any
reservations to articles 7 or 8 and indicate where the reservations refl ect
traditional, customary or stereotyped attitudes towards wonmen's roles in
society, as well as the steps being taken by the States parties to change
those attitudes. States parties should keep the necessity for such
reservations under close review and in their reports include a tinmetable for
their renoval

Article 7

45. Measures that should be identified, inplemented and nonitored for
ef fectiveness include, under article 7, paragraph (a), those designed to:

(a) Achi eve a bal ance between wonen and nmen hol ding publicly el ected
positions;

(b) Ensure that women understand their right to vote, the inportance
of this right and how to exercise it;

(c) Ensure that barriers to equality are overcone, including those
resulting fromilliteracy, |anguage, poverty and inpedinents to wonen's
freedom of novenent;



HRI / GEN 1/ Rev. 3
page 155

(d) Assi st wonmen experienci ng such di sadvantages to exercise their
right to vote and to be el ected.

46. Under article 7, paragraph (b), such nmeasures include those designed to
ensure:

(a) Equality of representation of wonen in the fornulation of
government policy;

(b) Wnen's enjoynent in practice of the equal right to hold public
of fice;

(c) Recruiting processes directed at wonen that are open and subj ect
to appeal

47. Under article 7, paragraph (c), such measures include those designed to:

(a) Ensure that effective legislation is enacted prohibiting
di scri m nati on agai nst women;

(b) Encour age non-governnental organi zations and public and politica
associations to adopt strategies that encourage wonmen's representati on and
participation in their work.

48. VWhen reporting under article 7, States parties shoul d:

(a) Descri be the |l egal provisions that give effect to the rights
contained in article 7;

(b) Provi de details of any restrictions to those rights, whether
arising fromlegal provisions or fromtraditional, religious or cultura
practices;

(c) Descri be the neasures introduced and designed to overcone barriers
to the exercise of those rights;

(d) Include statistical data, disaggregated by sex, show ng the
percentage of wonen relative to men who enjoy those rights;

(e) Descri be the types of policy formulation, including that
associ ated with devel opnment progranmes, in which wonen participate and the
| evel and extent of their participation

(f) Under article 7, paragraph (c), describe the extent to which wonen
participate in non-governnental organizations in their countries, including in
wonen' s organi zati ons;

(9) Anal yse the extent to which the State party ensures that those
organi zations are consulted and the inpact of their advice on all |evels of
government policy formul ati on and inpl enmentation
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(h) Provi de i nformati on concerning, and anal yse factors contri buting
to, the under-representation of wonen as nenbers and officials of politica
parties, trade unions, enployers' organizations and professional associations.

Article 8

49. Measures which should be identified, inplenented and nonitored for

ef fectiveness include those designed to ensure a better gender balance in
menbership of all United Nations bodies, including the Main Committees of the
General Assenbly, the Economic and Social Council and expert bodies, including
treaty bodies, and in appointnents to independent working groups or as country
or special rapporteurs.

50. When reporting under article 8, States parties shoul d:

(a) Provi de statistics, disaggregated by sex, show ng the percentage
of women in their foreign service or regularly engaged in internationa
representation or in work on behalf of the State, including nenbership in
governnment del egations to international conferences and nom nations for
peacekeepi ng or conflict resolution roles, and their seniority in the rel evant
sector;

(b) Describe efforts to establish objective criteria and processes for
appoi ntnent and promotion of wonen to relevant positions and officia
del egati ons;

(c) Descri be steps taken to dissenm nate widely information on the
Governnment's international commitnents affecting wonen and official docunents
i ssued by multilateral forums, in particular, to both governmental and
non- gover nment al bodi es responsi ble for the advancenment of wonen;

(d) Provi de i nformation concerning discrimnation agai nst wonen
because of their political activities, whether as individuals or as menbers of
wonen's or other organizations.

Not es

1/ General Assenbly resolution 217 A (I11).
2/ General Assenbly resolution 2200 A (XXI), annex.
3/ General Assenbly resolution 640 (VI1).

4/ Report of the World Conference on Hunan Ri ghts, Vi enna,
14-25 June 1993 (A/ CONF. 157/24 (Part 1)), chap. II1.

5/ Report of the Fourth Wrld Conference on Wonen, Beijing,
4-15 Septenber 1995 (A/CONF. 177/20 and Add. 1), chap. |, resolution 1, annex |

6/ See Oficial Records of the General Assenbly, Forty-third Session
Suppl ement _No. 38 (A/43/38), chap. V.

7/ CCPR/ C/ 21/ Rev. 1/ Add. 7, 27 August 1996.
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8/ 96/ 694/ EC, Brussels, 2 Decenber 1996
9/ Eur opean Conmmi ssi on docunent V/ 1206/ 96-EN (March 1996).

10/ See paragraph 141 of the Platform for Action adopted by the Fourth
Worl d Conference on Wonen, held at Beijing from4 to 15 Septenber 1995

(A/ CONF. 177/ 20, chap. |, resolution 1, annex Il1). See al so paragraph 134,
which reads in part: “The equal access and full participation of wonen in
power structures and their full involvenent in all efforts for the prevention

and resolution of conflicts are essential for the maintenance and pronotion of
peace and security.”
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LI ST OF GENERAL COMVENTS ADOPTED BY THE HUMAN RI GHTS COWM TTEE

Thirteenth session (1981)

CGeneral coment 1 Reporting obligation

CGeneral coment 2 Reporting guidelines

CGeneral coment 3 Article 2. Inplenentation at the national |evel
CGeneral coment 4 Article 3

CGeneral coment 5 Article 4

Si xt eenth session (1982)

CGeneral coment 6 Article 6
CGeneral coment 7 Article 7*
General coment 8 Article 9
CGeneral coment 9 Article 10*

Ni net eenth session (1983)

General comment 10 Article 19
General comment 11 Article 20

Twenty-first session (1984)

General comment 12 Article 1
General comment 13 Article 14

Twenty-third session (1984)

General comment 14 Article 6

Twent y-seventh session (1986)

General comrent 15 The position of aliens under the Covenant

* General comments 7 and 9 were replaced by General comments 20 and 21,
respectively.



Thirty-second session (1988)

General conmment 16

Thirty-fifth session (1989)

General comment 17
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Article 17

Article 24

Thirty-seventh session (1989)

General comment 18

Thirty-ninth session (1990)

General comment 19

Forty-fourth session (1992)

General conmment 20

General comment 21

Forty-eighth session (1993)

General comment 22

Fiftieth session (1994)

General commrent 23

Fifty-second session (1994)

General comment 24

Fifty-seventh session (1996)

General comment 25

Non-di scri m nation

Article 23

Article 7

Article 10

Article 18

Article 27

Ceneral comment on issues relating to
reservations made upon ratification or accession
to the Covenant or the Optional Protocols
thereto, or in relation to declarations under
article 41 of the Covenant

Article 25
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Annex |1

LI ST OF GENERAL COMVENTS ADOPTED BY THE COWM TTEE ON
ECONOM C, SOCI AL AND CULTURAL RI GHTS

Third session (1989)

General comment 1

Fourth session (1990)

General comment 2

Fifth session (1990)

General comrent 3

Si xth session (1991)

General comment 4

El eventh session (1994)

General coment 5

Thirteenth session (1995)

General comrent 6

Si xt eenth session (1997)

General comment 7

Reporting by States parties

International technical assistance neasures
(art. 22 of the Covenant)

The nature of States parties obligations (art. 2,
para. 1 of the Covenant)

The right to adequate housing (art. 11 (1) of the
Covenant)

Persons with disabilities

The econonic, social and cultural rights of older
per sons

The right to adequate housing (art. 11 (1) of the
Covenant): forced evictions
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ON THE ELI M NATI ON OF RACI AL DI SCRI M NATI ON

Fifth session (1972)

General recommendati on

General recomendati on

Si xth session (1972)

General recommendati on

Ei ghth session (1973)

General recommendati on

Fifteenth session (1977)

Gener a

Twenty-fifth session (1982)

Gener a

Thirty-second session (1985)

Gener a

Thirty-eighth session (1990)

General recommendation VI I

General recommendation | X
Thirty-ninth session (1991)

General recommendati on X

recommendati on V

recomendati on VI

recomendati on VI |

States parties' obligations (art. 4 of
t he Conventi on)

States parties obligations

Reporting by States parties

Reporting by States parties (art. 1 of
t he Conventi on)

Reporting by States parties (art. 7 of

t he Conventi on)

Overdue reports

| npl enentation of article 4 of the

Convention

Interpretation and application of

article 1,

paragraphs 1 and 4,

of the

Convention

Application of article 8,

paragraph 1

of the Convention

Techni cal assi stance
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Forty-second session (1993)

General recommendati on Xl Non-citizens
General recommendation Xl | Successor States
General recommendation Xl || Training of |law enforcenent officials

in the protection of hunan rights

General recommendation XV Article 1, paragraph 1, of the
Convention

General recommendati on XV Article 4 of the Convention

General recommendati on XV Application of article 9 of the
Conventi on

General recommendati on XVI | The establishment of nationa
institutions to facilitate the
i npl enentati on of the Convention

Forty-fourth session (1994)

General recommendation XVIII Establ i shnent of an internationa
tribunal to prosecute crines against
humani ty

Forty-seventh session (1995)

General recommendation Xl X Article 3 of the Convention

Forty-eighth session (1996)

General recommendati on XX Article 5 of the Convention

General recommendati on XXI Right to self-determ nation

Forty-ninth session (1996)

General recommendati on XXI | Article 5 and refugees and displ aced
per sons
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LI ST OF GENERAL RECOMVENDATI ONS ADOPTED BY THE COW TTEE
ON THE ELI M NATI ON OF DI SCRI M NATI ON AGAI NST WOVEN

Fifth session (1986)

Gener a

recomendat i

Si xth session (1987)

Gener a

Gener a

Gener a

recomendat i

recomendat i

recomendat i

Sevent h session (1988)

Gener a

Gener a

Gener a

Gener a

recomendat i

recomendat i

recomendat i

recomendat i

Ei ghth session (1989)

Gener a

Gener a

Gener a

Gener a

Gener a

recomendat i

recomendat i

recomendat i

recomendat i

recomendat i

on

on

on

on

on

on

on

on

on

on

on

on

on

g

g

g

10

11

12

13

Reporting by States parties

Reporting by States parties

Education and public information

canmpai gns

Reservati ons

Tenporary special neasures

Ef fective national nachinery and

publicity

Resour ces

| npl enentation of article 8 of the

Convention

Statistical data concerning the
situation of wonen

Tenth anniversary of the adoption of

the Convention on the Elimnation of

All Fornms of Discrimnation against

Wonen

Techni cal advisory services for
reporting obligations

Vi ol ence agai nst wonen

Equal renuneration for work of equa

val ue
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Ni nth session (1990)

General recommendat i

General recomendat i

Tenth session (1991)

General recomendat i
General recommendat i
General recommendat i

El eventh session (1992)

General recomendat i

General recommendat i

Thirteenth session (1994)

General recommendat i

Fourteenth session (1995)

General recommendat i

Si xt eenth session (1997)

General recomendat i

on

on

on

on

on

on

on

on

on

on

&

14

15

16

17

18

19

20

21

22

23

Fenal e circunti sion

Avoi dance of discrimnation against
wonen in national strategies for the
prevention and control of acquired

i munodefici ency syndrone (Al DS)

Unpaid wonen workers in rural and

urban famly enterprises

Measurenent and quantification of the
unrenmunerated donestic activities of
wonen and their recognition in the
gross national product

Di sabl ed wonen

Vi ol ence agai nst Wonen

Reservations to the Convention

Equality in nmarriage and famly
relations

Anending article 20 of the Convention

Political and public life




