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l. LAND AND PEOPLE

1. Background statistical information on the United Kingdom using the nost
up-to-date figures available, is as foll ows:

Per capita incone £10, 462 (1995, provisional)
(based on GNP per head)

G oss national product At market prices £664,750 mllion 1/
At factor cost £577,570 (1995) 1/

Rate of inflation 2.2 per cent (May 1995- May 1996)
Ext er nal debt £323 billion (1995/1996)
Rat e of unenpl oyment Total 7.1 per cent )

Mal es 9.5 per cent ) Cctober 1996
Femal es 3.9 per cent)

Li fe expectancy Mal es 74.0 years )
1996
Femal es 79. 3 years)
Infant nortality rate 6.2 per 1,000 live births (1994)
Maternal nortality rate 7.9 per 100,000 births (1994)
Fertility rate 1.74 (1994)
Per cent age of popul ation Mal es 20.4 per cent ) i d- 1994
under 15 Femal es 18.6 per cent)
Per cent age of popul ation Mal es 12.1 per cent ) mi d- 1994
over 65 Femal es 17.4 per cent)
Per cent age of popul ation Rural 10.4 per cent
in rural areas and in urban Urban 89.6 per cent (data from 1991
areas census for Great Britain)
Per cent age of househol ds 27 per cent (1994 CGeneral Household
headed by wonen Sur vey)
1. GENERAL POLI TI CAL STRUCTURE
A.  System of governnent
2. The system of parliamentary governnment in the United Kingdomis not

based on a witten constitution, but is the result of a gradual evolution
spanni ng several centuries. The essence of the systemtoday, as it has been
for nore than two centuries, is that the political |eaders of the executive

1/ Based on definition used for OECD. (Different figures are used for
domesti c purposes.)
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are nenbers of the |legislature and are accountable to an el ected assenbly, the
House of Commons, conprising nmenbers from constituencies in England, Scotland,
Wal es and Northern Ireland. The Governnment's tenure of office depends on the
support of a majority in the House of Commobns, where it has to meet infornmed
and public criticismby an Opposition capable of succeeding it as a
Governnent, should the el ectorate so decide.

The powers of Parli anent

3. Parliament is the suprene |legislative authority in the United Kingdom
Its three elenments - the Queen and the two houses of Parlianment (the House of
Lords and the el ected House of Commobns) - are outwardly separate. They are
constituted on different principles and they neet together only on occasions
of synbolic significance such as a coronation, or the State opening of
Parl i ament when the Commons are summoned by the Queen to the House of Lords.
As a | aw maki ng organ of State, however, Parlianment is a corporate body and
with certain exceptions (see below) cannot |egislate w thout the concurrence
of all its parts.

4, Parliament can |legislate for the United Kingdomas a whole, for any of
the constituent parts of the country separately, or for any conbination of
them It can also legislate for the Channel Islands and the Isle of Man

whi ch are Crown dependenci es and not part of Britain, having subordinate

| egi sl atures which legislate on island affairs. The |egislatures of the
Channel Islands (the States of Jersey and the States of CGuernsey) and the
Isle of Man (the Tynwal d Court) consist of the Queen, the Privy Council and
the | ocal assenblies. It is the duty of the Home Secretary, as the menber of
the Privy Council primarily concerned with island affairs, to scrutinize each
| egi sl ative nmeasure before it is submtted to the Queen in Council.

5. The Parlianent Act 1911 fixed the maximumlife of a Parliament at five
years, although a Parlianment nay be dissolved and a general election held
before the expiry of the full term Because it is not subject to the type of

| egal restraints inposed on the |legislatures of countries with formal witten
constitutions, Parliament is virtually free to legislate as it pleases:
generally to make, unmeke, or alter any law, to legalize past illegalities and
to make void and puni shabl e what was | awful when done and thus reverse the
decisions of the ordinary courts; and to overturn established conventions or
turn a convention into binding | aw

6. In practice, however, Parliament does not assert its supremacy in this
way. Its nmenbers bear in mind the common | aw, which has grown up over the
centuries, and have tended to act in accordance with precedent and tradition
Mor eover, both houses are sensitive to public opinion, and, although the
validity of an Act of Parlianent that has been duly passed, legally

promul gated and published by the proper authority cannot be disputed in the
l aw courts, no Parlianment would be likely to pass an Act which it knew woul d
recei ve no public support. The system of party government in the

Uni ted Kingdom hel ps to ensure that Parlianent legislates with its
responsibility to the electorate in m nd.
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The Crown and Parli anent

7. Constitutionally the | egal existence of Parliament depends upon the
exerci se of the royal prerogative (broadly speaking, the collection of

resi dual powers left in the hands of the Crown). However, the powers of the
Crown in connection with Parlianment are subject to limtation and change by
| egi sl ative process and are always exerci sed through and on the advice of

m ni sters responsible to Parlianent.

8. As the tenporal “governor” of the established Church of England, the
Queen, on the advice of the Prime Mnister, appoints the archbi shops and
bi shops, sone of whom as “Lords Spiritual”, formpart of the House of Lords.

As the “fountain of honour”, she confers peerages (on the reconmendati on of
the Prime Mnister who usually seeks the views of others); thus the “Lords
Tenporal ”, who formthe renmai nder of the upper House, have |ikew se been
created by royal prerogative and their nunbers may be increased at any time.

9. Parliament is sumoned by royal proclamation, and is prorogued
(discontinued until the next session) and dissolved by the Queen. At the

begi nni ng of each new session the Queen drives in state to the House of Lords
and opens Parlianent in person. (In special circunmstances, this nmay be done
by royal comm ssioners acting on her behalf.) At the opening cerenmony the
Queen addresses the assenbl ed Lords and Conmons; the Queen's speech is drafted
by her mnisters and outlines the Governnent's broad policies and proposed

| egi sl ati ve programme for the session

10. The Sovereign's assent is required before any |egislation can take
effect: Royal Assent to bills is now usually declared to Parlianment by the
speakers of the two houses. The Sovereign has the right to be consulted, the
right to encourage and the right to warn, but the right to veto |egislation
has long since fallen into disuse.

Parlianentary sessions

11. The life of a Parlianent is divided into sessions. Each session usually
| asts for one year and is usually term nated by prorogation, although it may
be term nated by dissolution. During a session either house may adjourn
itself, onits own notion, to whichever date it pleases.

12. Prorogation at the close of a session is usually effected by an
announcenent on behal f of the Queen made in the House of Lords to both houses,
and operates until a fixed date. The date appointed nay be deferred or
brought forward by subsequent proclamation. The effect of a prorogation is at
once to termnate nearly all parlianentary business. This neans that al
public bills not conpleted in the session | apse, and have to be reintroduced
in the next session unless they are to be abandoned.

13. Parliament is usually dissolved by proclamation either at the end of its
five-year termor when a governnment requests a dissolution before the term na
date. In nodern practice, the unbroken continuity of Parliament is assured by

the fact that the same procl amati on which dissolves the existing Parlianment
orders the issue of wits for the election of a new one and announces the date
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on which the new Parliament is to neet. Should the Sovereign die after a
di ssol uti on but before the general election, the election and the neeting of
the new Parlianent woul d be postponed for 14 days.

14. An adj ournnment does not affect unconpl eted business. The reassenbly of
Parliament can be accelerated (if the adjournnment was intended to |last for
nore than 14 days) by royal proclamation, or at short notice, if the public

i nterest demands it, by powers specially conferred by each house on its
speaker.

Northern Irel and

15. Bet ween 1921 and 1972 Northern Ireland had its own Parlianment and
government, subordinate to the Parliament at Westminster. In 1972, follow ng
several years of sectarian violence and terrorism the Northern Ireland
government resigned and direct rule by the United Kingdom Parlianment was

i ntroduced with executive powers under the control of a Secretary of State for
Northern Ireland, a cabinet mnister who was given responsibility for
functions previously exercised by the Northern Ireland government, and
responsibility for the Northern Ireland departnents. |In order to maintain a
coherent body of Northern Ireland | egislation that can be returned to a future
| ocal legislature, the Governnent usually anmends or augnents existing

| egislation for Northern Ireland using the Order in Council procedure. This
is subject to less scrutiny than a bill, and there is therefore specia

provi sion for consultation on |egislative proposals, including debates in the
Northern Ireland Grand Conmittee. Westminster bills may al so be used where
that is practical and appropriate.

The European Community

16. Since the United Kingdom acceded to the European Comrunity in 1973 the
provi sions of the European Conmunities Act 1972 applying the Treaty of Rone
have cone into force. These provide for various types of community

| egi slation, including regulations which are legally binding and directly
applicable in all nenber countries and directives al so nade by the Community
(whose Council of Mnisters conprises representatives of the Governnent of
each nenber State). These directives are binding as regards the result to be
achi eved upon each menmber State to which they are addressed, but allow the
national Parlianents to choose the formand nethod of inplenmentation. Specia
parliamentary procedures have been adopted to keep nmenbers of both houses of
the British Parlianent infornmed about devel opnents within the European
Comunity and, nore recently, about devel opnents under the two other “pillars”
of the European Union (foreign and security policy, and interior and justice
policies), following the United Kingdom s accession to the Maastricht Treaty
in 1993.

17. The United Kingdom |ike the other nenmber countries of the Comunity,
sends a nunber of representatives to sit in the European Parliament. The
Parl i ament exercises control over comunity institutions by scrutinizing

| egi sl ati on, by questioning both the Conm ssion and the Council of Mnisters
and by debating all major policy issues of the Community.
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The conposition of Parlianent

18. The two-chanmber systemis an integral part of British parlianentary
governnment. The House of Lords (the upper house) and the House of Conmons
(the lower house) sit separately and are constituted on entirely different
principles. The process of |egislation involves both houses.

19. Si nce the beginning of Parliament, the bal ance of power between the two
houses has undergone a conplete change. The continuous process of devel opnment
and adaptation has been greatly accelerated during the past 75 years or so.

In nodern practice the centre of parlianmentary power is in the popularly

el ected House of Commons, but until the twentieth century the Lords' power of
vet o over neasures proposed by the Conmons was, theoretically, unlimted.

Under the Parliament Acts 1911 and 1949 certain bills may become | aw wi t hout
the consent of the Lords. The 1911 Act inposed restrictions on the Lords
right to delay bills dealing exclusively with expenditure or taxation and
limted their power to reject other |egislation. Under the 1911 Act the Lords
were limted to delaying bills for two years. This was reduced to one year by
the 1949 Act.

20. These limtations to the powers of the House of Lords are based on the
belief that the principal |egislative function of the nodern House of Lords is
revision, and that its object is to conplenent the House of Commobns, not to
rival it.

House of lLords

21. The House of Lords consists of:

(a) The Lords Spiritual: the Archbi shops of Canterbury and York, the
Bi shops of London, Durham and Wnchester, and the 21 next npbst senior diocesan
bi shops of the Church of Engl and;

(b) The Lords Tenporal, subdivided into (i) all hereditary peers and
peeresses of England, Scotland, Geat Britain and the United Ki ngdom who have
not disclainmed their peerage under the Peerage Act 1963; (ii) all life peers
and peeresses created by the Crown under the Life Peerages Act 1958; and
(iii) Lords of Appeal (“law lords”), created |ife peers under the Appellate
Jurisdiction Acts 1876 and 1887 to assist the House in its judicial duties.
Some |aw | ords may al ready be nenbers of the House and all remain so after
their retirenent.

22. Hereditary peerages carry a right to sit in the House of Lords (subject
to certain statutory disqualifications), provided the holder establishes his
or her claimand is 21 years of age or over, but anyone succeeding to a
peerage may, Wi thin 12 nonths of succession, disclaimthat peerage for his or
her lifetine under the Peerage Act. Disclaimants lose their right to sit in
the House of Lords but gain the right to vote at parlianentary el ections, and
to offer thenselves for election to the House of Commons.

23. Tenporal peerages (both hereditary and life) are conferred by the
Sovereign, on the advice of the Prime Mnister. They are usually granted
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either in recognition of distinguished service in politics or other wal ks of
life or because the Governnent of the day wi shes to have the recipient in the
upper House. The House of Lords also provides a place in Parliament for nen
and wonen whose advice is useful to the State, but who do not wish to be
involved in party politics. Unlike the House of Commons, there is no fixed
nunber of nenbers in the House of Lords. Relatively feware full-tine
politicians. The opportunity is often taken to appoint as life peers or
peeresses forner nenbers of the Government who can usefully fulfil that role
in the House of Lords. In relation to Scotland also in recent years Mnisters
of the Crown have been appointed from nmenbers of the House of Lords who have
been appointed as Life Peers specifically for this purpose such as the Lord
Advocat e.

Final Court of Appeal

24, In addition to its parliamentary work, the House of Lords has

i nportant |egal functions, being the final court of appeal for civil cases in
t he whole of the United Kingdom and for crimnal cases in England, Wales and
Northern Ireland. Theoretically, all Lords are entitled to attend the House
when it is sitting as a court of appeal, but in practice and by established
tradition, judicial business is conducted by the Lord Chancellor, who sits
fromtime to tinme, the Lords of Appeal in Odinary (who are expressly

appoi nted to hear appeals to the House, and are sal aried), and - when
required - other Lords who hold or have held high judicial office.
Traditionally the Lords of Appeal in Odinary include anongst their nunbers
at least two who are Scottish judges. It is customary for these judges to
lead in Scottish cases although this is not invariably the situation

House of Commpbns

25. The House of Commpns is a representative assenbly el ected by universa
adult suffrage, and consists of nen and wonen (nenbers of Parlianment, “MPS”)
fromall sections of the community, regardless of income or occupation. There
are 651 seats in the House of Commobns: 524 for England, 38 for Wales, 72 for
Scotl and and 17 for Northern Ireland. Orders passed in 1995 as a result of
Boundary Commi ssion reviews will increase the nunber of seats in England

to 529, in Wales to 40 and in Northern Ireland to 18 with effect fromthe next
general election, making a total of 659 seats.

26. Menbers of the House of Conmobns hold their seats during the life of a
Parliament. They are elected either at a general election, which takes pl ace
after a Parlianment has been dissolved and a new one sumoned by the Sovereign
or at a by-election, which is held when a vacancy occurs in the House as a
result of the death or resignation of an MP or as a result of elevation of a
menber to the House of Lords.

Parlianentary el ections

27. For el ectoral purposes, the United Kingdomis divided into geographica
areas known as constituencies, each returning one menber to the House of
Commons. To ensure equitable representation, Boundary Conm ssions for

Engl and, Scotland, Wales and Northern Ireland make periodic reviews of
parliamentary and European Parliament constituencies at intervals of not |ess
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than 8 and not nore than 12 years, and reconmend any redistribution of seats

that may seem necessary in the light of population novenment or other changes.
A conmission may al so subnit interimreports on particular constituencies if,
for instance, it is necessary to bring constituency boundaries into line with
altered | ocal governnent boundari es.

28. The law relating to parlianmentary el ections is contained in the
Representation of the People Acts. Under their provisions election to the
House of Commons is decided by secret ballot. British citizens, citizens of
ot her Commonweal th countries and citizens of the Irish Republic resident in
the United Kingdomare entitled to vote provided they are aged 18 years or
over and not legally disqualified fromvoting. The follow ng people are not
entitled to vote in a parlianentary election: peers and peeresses in their
own right, who are menmbers of the House of Lords; non-British, Commonwealth or
Irish citizens; patients detained under nental health |egislation; convicted
of fenders detained in custody; and anyone convicted within the previous five
years of corrupt or illegal election practices. To be eligible to vote in a
particul ar constituency an el ector must be registered in the current electora
regi ster for that constituency. The electoral register is conpiled annually
by el ectoral registration offices in each constituency.

29. Voting is not conmpul sory, but at a general election the majority of the
el ectorate (over 33.6 mllion people or 77.7 per cent at the general election
in April 1992) exercise their right. At by-elections polling percentages my
be substantially lower. As a general rule, electors vote in person at polling
stations specially established for the purpose.

30. Any man or wonman who is a British citizen, a citizen of another
Conmonweal th country or a citizen of the Irish Republic, who is not

di squalified fromvoting and has reached the age of 21, may stand as a
candidate at a parliamentary election. Those disqualified fromelection

i ncl ude undi scharged bankrupts, people sentenced to nore than one year's

i mpri sonment, menbers of the House of Lords, clergy of the Churches of

Engl and, Scotland and Ireland and the Roman Cat holic Church, and those

precl uded under the House of Commpns Disqualification Act 1975 - for instance,
hol ders of judicial office, civil servants, nenbers of the regular armed
forces or the police service, or British nmenbers of the |egislature of any
country or territory outside the Cormonwealth. Al so precluded are hol ders of
a wi de range of public posts - for instance, in public corporations and
government conmm ssions. A candidate usually belongs to one of the nmain

nati onal political parties, although snaller parties or groupings also

nom nat e candi dates, and individuals nay be nomi nated w thout party support.
A candi date's nom nation for election nust be signed by two electors as
proposer and seconder, and by eight other electors registered in the

consti tuency.

31. The system of voting used is the sinple majority system candi dates are
elected if they have a mpjority of votes over the next candidate, although not
necessarily a majority over the sum of the other candi dates' votes.

32. Questi ons concerning changes in electoral |aw have in the past been
considered periodically at a Speaker's Conference, consisting of MPs neeting
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under the chairmanship of the Speaker. As with other parlianentary
commttees, the party conposition of the Conference reflects that of the
House. The proceedings are in private and recomendati ons are published in
the formof letters fromthe Speaker to the Prine Mnister. Nowadays changes
in electoral law are normally considered by Select Committee.

The party system

33. The exi stence in the United Kingdom of organized political parties, each
laying its own policies before the electorate, has led to well-devel oped
political groupings in Parlianent, which are considered to be vital to
denocratic government. The party system has existed in one formor another
since the eighteenth century, and began to assune its nodern shape towards the
end of the nineteenth century. Wenever there is a general election (or a
by-el ection) the parties nmay put up candi dates for election; any other citizen
who wi shes may al so stand. The electorate then indicates, by its choice of
candi date at the polls on election day, which of the opposing policies it
would Iike to see put into effect. The candidate who polls the nbst votes is
el ected; an absolute majority is not required.

34. Since 1945 eight general elections have been won by the Conservative
Party and six by the Labour Party, and the great majority of nmenmbers of the
House of Commons have represented either one or other of these two parties.
In the general election of April 1992 all 651 constituencies in Britain were
contested. In England, Wil es and Scotl and the Labour Party and the
Conservative Party contested all the 634 seats. The Liberal Denocrat Party
contested 632 seats; the Scottish National Party contested all 72 Scottish
seats, while Plaid Cynru (Wel sh Nationalists) contested all 38 constituencies
in Vales.

Governnment and Opposition

35. The | eader of the party which wins the nost seats (but not necessarily
the nost votes) at a general election, or which has the support of a majority
of menmbers in the House of Commobns, is by constitutional convention invited by
the Sovereign to forma governnent and is appointed Prime Mnister. On

occasi ons when no party succeeds in winning an overall majority of seats, a

m nority governnent may be forned.

36. The Prime M nister chooses a teamof mnisters, including a Cabinet of
about 20 nenbers, whom he reconmends to the Sovereign for appointnent as
M nisters of the Crown. Together they form Her Mjesty's Government.

37. The party with the next |argest nunmber of seats is officially recognized
as “Her Mpjesty's Opposition” (or “the Oficial Opposition”), with its own

| eader and its own “shadow cabinet”, whose nenbers act as spokesmen on the
subj ects for which governnent mnisters have responsibility. Menbers of any
ot her parties and any independent MPs who have been el ected support or oppose
the Governnent according to their own party or their own views.

38. The Government has the mmjor share in controlling and arranging the
busi ness of the two houses. As the initiator of policy, it indicates which
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action it wishes Parlianent to take, and explains and defends its position in
public debate. Unlike Governnents of the past, which were frequently obliged
by menbers of their own party to w thdraw neasures, nost present-day
Governments can usually count on the voting strength of their supporters in

t he House of Commons and, depending on the size of their overall majority, can
thus secure the passage of their legislation in substantially the formthat
they originally proposed. This devel opnent, which is the result of the growh
of party discipline, has strengthened the hand of the Government, but it has
al so increased the inportance of the Opposition. The greater part of the work
of exerting pressure through criticismnow falls on the opposition, which is
expected and given the opportunity, according to the practice of both houses,
to develop its own position in Parlianent and state its own vi ews.

Parlianentary control of the executive

39. Control of the Government is exercised finally by the ability of the
House of Commons to force the Governnment to resign, by passing a resolution of
“no confidence” or by rejecting a proposal which the Government considers so
vital to its policy that it has nmade it a matter of confidence, or ultimtely
by refusing to vote the noney required for the public service.

40. As a representative of the ordinary citizen, an MP may chal | enge the
policy put forward by a mnister (i) during a debate on a particular bill,
when he or she may object to its broad principles in the second reading or, as
regul arly happens, nmay put forward anmendnents at committee stage, (ii) through
the institution of parlianentary questions and answers, (iii) during

adj our nnent debates or (iv) during the debates, on “Qpposition days”. In
addition, the expenditure, adm nistration and policy of the principa
government departnents is closely scrutinized by the select commttees of the
House of Commons.

Question Tine

41. Question Tinme in the House of Conmons, in its nodern usage, is largely a
devel opnent of the twentieth century. Until well into the nineteenth century
menbers of Parlianent had al nmost unlimted opportunities to speak to the House
in the ordinary course of events. Nowadays, when parliamentary tinme is
devoted mainly to public business, questions are regarded as the best nmeans of
eliciting information (to which nenbers m ght not otherw se have access) about
the Government's intentions, as well as the nost effective way of airing, and
possi bly securing sone redress of, grievances brought to the notice of MPs by
their constituents. Fromtinme to time questions may be used as part of an
organi zed group canpaign to bring about a change in governnment policy, and
there may be “inspired” questions, when a nmenber is asked to put down a
guestion so that the mnister responsi ble can make a public statenent.

42. The conventions governing adm ssi bl e questions have been derived mainly
from deci si ons taken over a long period by successive speakers in relation to
i ndi vi dual questions, although practice and procedure of Question Time is also
reviewed fromtinme to tinme by the House of Commpns Sel ect Committee on
procedure.
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B. The |aw

Adm ni stration

43. The judiciary in the jurisdictions of the United Kingdom (that is to say
Engl and and Wal es, Scotland and Northern Ireland) is independent of the
Governnment in its judicial functions, which are not subject to mnisteria
direction or control. The nost senior judicial appointnents are nmade by the
Queen on the reconmendation of the Prine Mnister. Sone other judicia

appoi ntnents are nmade by the Queen on the reconmendati on of the

Lord Chancellor in respect of England, Wales and Northern Irel and, and on the
recommendati on of the Secretary of State for Scotland (with the advice of the
Lord Advocate) in Scotland. A wide range of full-tine and part-time

appoi ntnents in England, Wales and Northern Ireland are nmade personally by the
Lord Chancellor; this includes sonme judicial office-holders whose jurisdiction
extends al so to Scotl and.

Engl and and Wl es

44, The Lord Chancellor is the head of the judiciary in England and Wl es
(and sonetines sits as a judge in the House of Lords). Wthin governnent the
Lord Chancellor is the mnister with overall responsibility for the work of
the English and Wel sh courts and certain adm nistrative tribunals. However,
al | operational aspects of the higher courts are the responsibility of the
Chi ef Executive of the Court Service. The nmagistrates' courts in England and
Wal es are a separate service locally adm ni stered under the direction of

magi strates' courts comittees, but the Lord Chancellor has a number of

i nportant statutory responsibilities in respect of them These include
funding for the courts, making regulations for the constitution and procedure
of magistrates' courts committees, approving the appointnment of justices
clerks, and receiving fine and fee incone. He appoints magistrates, and has
mnisterial responsibility for the I egal aid and advice schenmes in England and
Wales. He is also responsible for the administration of civil lawreformin
t hose countri es.

45. There are about 1,100 full-tinme judges and judicial officers in England
and Wales. In addition to these full-tinme judges and judicial officers, there
are about 1,250 recorders and assistant recorders. These are practising

| awyers sitting on a part-tinme basis, about a nonth a year each, in the

Crown Court and county courts. Sone senior advocates also sit fromtinme to
time as Deputy High Court Judges, and other |lawers sit part-time in the
county court as Deputy District Judges. There are also some 30,000 |ay
Justices of the Peace who sit in magistrates' courts up and down the country.
These are ordinary citizens who give up sone of their tinme to adm nister |oca
justice (they receive no remuneration for this). They usually sit in courts
of three with a legally qualified clerk to advise themon points of |aw

Thus, a notable feature of the administration of justice in this country is
that a small nunber of professional judges are supplenented by a |arge nunber
of lay judges who di spose of the vast ngjority of minor crimnal trials.

46. It is a cardinal principle that, in the exercise of their judicial
function, all judges are conpletely independent. This means that the
political and judicial worlds nust be kept at armis |length from each ot her
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It is inevitable and proper that the law, and the operation of the lawin the
courts, should be scrutinized by Parlianent and the executive. However, it is
a generally accepted convention that nenbers of Parliament and politicians
shoul d not criticize particular judicial decisions, albeit that Parlianent has
the power to reverse their general effects by legislation. Wen the

Lord Chancell or receives letters from nenbers of Parlianent, conplaining about
judicial decisions on behalf of nenbers of the public, he always nakes it
clear in reply that his constitutional position prohibits him I|ike any other
mnister, fromintervening in such matters. |If Parlianment and the executive
are not to interfere in the judicial sphere, so conversely the judges are
expected to distance thenselves frompolitics. Full-time judges are

di squalified from being nmenbers of the House of Commons, and Lords of Appea

in Ordinary and ot her senior judges who are nenbers of the House of Lords do
not usually take part in its proceedi ngs except when they relate to | ega
matters.

47. The Hone Secretary is concerned with the crimnal law, the police
service, prisons, and the probation and after-care service in England, Wles
and Northern Ireland. Prison policy and the adm nistration of custodia
centres are functions of Her Majesty's Prison Service, which is an executive
agency of the Honme Office. The Hone Secretary appoints to each prison
establishnment a board of visitors representing the |local conmunity who need to
satisfy thenselves as to the state of prison prem ses, administration and
treatment of inmates. They are required to report to the Hone Secretary any
abuse or matters of concern which cone to their attention. Prisons are

subj ect to inspection by Her Majesty's Chief Inspector of Prisons who is

appoi nted by the Home Secretary to whom he reports directly. All reports,

i ncludi ng those which are critical, are taken very seriously by both mnisters
and the Prison Service. The Honme Secretary al so appoints the Prisons
Orbudsman. The Onbudsman's role is to investigate individual conplaints from
pri soners and to nake any recomendati ons that appear necessary as a result of
those investigations. The Orbudsman al so reports directly to the

Home Secretary. The Hone Secretary is advised by a special Parole Board on
the rel ease of prisoners on |icence.

48. Responsibility for the treatment of offenders under 18 is shared between
the Home Ofice and the Department of Health.

49. The Honme Secretary is also responsible for advising the Queen on whet her
there are exceptional grounds for exercising the royal prerogative of nercy
such as, in the absence of a court-based renedy, to pardon a person convicted
of an offence or to remt all or part of a penalty inmposed by a court. The
Home Secretary's responsibilities regarding the Royal Prerogative extend to
Engl and and Wal es. The Secretaries of State for Scotland and Northern Irel and
have sim |l ar responsibilities.

50. The Attorney CGeneral and the Solicitor General are the Governnment's
princi pal advisers on English law, and represent the Crown in appropriate
domestic and international cases. They are senior barristers, elected nenbers
of the House of Commons and hold ministerial posts. The Attorney General is
al so Attorney Ceneral for Northern Ireland. As well as exercising various
civil law functions, the Attorney General has final responsibility for
enforcing the crimnal law. the Director of Public Prosecutions is subject to
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the Attorney Ceneral's superintendence. The Attorney General is concerned
with instituting and prosecuting certain types of crimnal proceedings, but
must exerci se an i ndependent discretion and nust not be influenced by
governnent col |l eagues. The Solicitor Ceneral is, in effect, the deputy of the
At t orney Ceneral

Scot | and

51. The Scottish |legal systemis separate fromthat of the rest of the
United Kingdom The Secretary of State for Scotland deals with court
procedure in Scotland and recomends the appointnent of all judges in Scotland
ot her than the nobst senior ones, appoints the staff of the H gh Court of
Justiciary and the Court of Session, and is responsible for the conposition
staffing and organi zation of the sheriff courts. District courts are staffed
and adm nistered by local authorities. The Secretary of State is also
responsi ble for the crimnal |aw of Scotland, crinme prevention, and the police
and the penal system and is advised on parole matters by the Parole Board for
Scotland. He is responsible for legal aid in Scotland. The duties of the

adm nistration of the courts including the duties of allocating business to
sheriffs and ensuring that business is carried out expeditiously are placed
directly on the senior judiciary, who in Scotland are the Lord President of
the Court of Session (who is also the Lord Justice General of Scotland) and
the Sheriffs Principal of the Sheriffdons of which there are six.

52. The Lord Advocate and the Solicitor General for Scotland are the chief

| egal advisers to the Government on Scottish questions and the principa
representatives of the Crown for the purposes of litigation in Scotland. Both
are governnent mnisters. The Lord Advocate is closely concerned with
guestions of legal policy and adnministration and is also responsible for the
Scottish parlianentary draftsmen. He has overall responsibility for the
prosecution of crime in Scotland and, although he holds a ministerial post,
must exerci se an i ndependent discretion in carrying out this responsibility.

Northern Irel and

53. The adm ni stration of all courts in Northern Ireland is the
responsibility of the Lord Chancellor, while the Northern Ireland Ofice,

under the Secretary of State, deals with the police and the penal system The
Lord Chancel |l or al so has general responsibility for the I egal aid and advice
schenme in Northern Irel and.

The crimnal | aw

54. In Engl and and Wales the initial decision to begin crimnal proceedings
normally lies with the police. Once the police have brought a crimnmna
charge, the papers are passed to the Crown Prosecution Service which decides
whet her the case should be accepted for prosecution in the courts or whether

t he proceedi ngs should be discontinued. In Scotland public prosecutors
(procurators fiscal) decide whether or not to initiate proceedings. In
Northern Ireland there is a Director of Public Prosecutions. In England and

Wal es (and exceptionally in Scotland) a private person may institute crimna
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proceedi ngs. Police nmay issue cautions, and in Scotland the procurator fisca
has a nunber of alternatives to prosecution, including warnings and referrals
to the Social Services Departnent.

55. In April 1988 the Serious Fraud O fice, a governnment department, was
established to investigate and prosecute the nost serious and conpl ex cases of
fraud in England, Wales and Northern Ireland. A simlar unit, the

Crown O fice Fraud and Specialist Services Unit, investigates such cases in
Scot | and.

Engl and and WAl es

56. The Crown Prosecution Service was established in England and Wal es by

t he Prosecution of Offences Act 1985. The Director of Public Prosecutions is
the head of the Service, which is responsible for the prosecuti on of nost
crimnal offences in magistrates' courts and the Crowmn Court. The Service is
divided into 13 regional areas and one non-geographi cal area, which is known
as Central Casework and is based in London and York. Each area is headed by a
Chi ef Crown Prosecutor appointed by the Director of Public Prosecutions. The
Service provides | awers to prosecute cases in the nmagistrates' courts and
briefs barristers to appear in the Crown Court. Although npst cases are dealt
with in the regional area where they arise, sonme cases are dealt with by
Central Casework: these include cases of national inportance, exceptiona
difficulty or great public concern and those which require that suggestions of
| ocal influence be avoided. Such cases m ght include terrorist offences,
breaches of the Oficial Secrets Acts, corruption cases and some prosecutions
of police officers.

Scot | and

57. Di scharging his duties through the Crowmn O fice and the Procurator
Fiscal Service, the Lord Advocate is responsible for all prosecutions in the
Hi gh Court of Justiciary, sheriff courts and district courts. There is no
general right of private prosecution; with a few m nor exceptions crinmes and
of fences nmay be prosecuted only by the Lord Advocate or his deputes or by the
procurators fiscal, who are the Lord Advocate's |ocal representatives. The
per manent adviser to the Lord Advocate on prosecution natters is the

Crown Agent, who is head of the Procurator Fiscal Service and is assisted in
the Crowmn O fice by a staff of legally qualified civil servants, all of whom
have had experience as deputy procurators fiscal. Prosecutions in the High
Court are prepared by procurators fiscal and Crowmn O fice officials and
prosecuted by the Lord Advocate, the Solicitor-Ceneral for Scotland (the Lord
Advocate's mnisterial deputy) and advocates deputy who are collectively known
as Crown Counsel. Crines tried before the local sheriff and district courts
are prepared and prosecuted by procurators fiscal who decide whether or not it
isin the public interest to prosecute, subject to the directions of the

Lord Advocate.

58. Under the Crimnal Procedure (Scotland) Act 1995 a procurator fiscal may
make a conditional offer of a fixed penalty to an all eged offender in respect
of certain mnor offences as an alternative to prosecution: the offender is
not obliged to accept an offer but if he or she does so the prosecution |oses
the right to prosecute.
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Northern Irel and

59. The Director of Public Prosecutions for Northern Ireland, who is
responsible to the Attorney Ceneral, prosecutes all offences tried on

i ndictment, and may do so in sunmmary cases of a serious nature. O her summary
of fences are prosecuted by the police.

The crimnal courts

Engl and and WAl es

60. Crimnal offences may be grouped into three categories. Ofences
triable only on indictnent - the very serious offences such as nurder,

mansl aughter, rape and robbery - are tried only by the Crown Court presided
over by a judge sitting with a jury. Summary offences - the |east serious

of fences and the vast majority of crimnal cases - are tried by unpaid | ay
magi strates sitting without a jury. A third category of offences (such as
theft, burglary or malicious woundi ngs) are known as “either way” offences and
can be tried either by magistrates or by the Crown Court depending on the

ci rcunst ances of each case and the wi shes of the defendant.

61. In addition to dealing with summary offences and the “either way”

of fences which are entrusted to them the nmagistrates' courts commit cases to
the Crown Court either for trial or for sentence. Conmittals for trial are
either of indictable offences or of “either way” offences in which the

def endant has elected trial or which it has been determned will be tried in
the Crown Court. Conmittals for sentence occur when the defendant in an
“either way” case has been tried summarily but the court has decided to conmt
himor her to the Crown Court for sentence.

62. Magi strates must as a rule sit in open court to which the public and the
media are admitted. A court normally consists of three |lay nagistrates known
as Justices of the Peace - advised on points of |aw and procedures by a
legally qualified clerk or a qualified assistant. Magistrates are appointed
by the Lord Chancellor, except in Lancashire, G eater Manchester and

Mer seysi de where appointnments are made by the Chancellor of the Duchy of
Lancaster. There are just over 30,000 |ay magistrates.

63. There are 90 full-tinme, legally qualified stipendiary magi strates who
may sit alone and usually preside in courts in urban areas where the workl oad
i s heavy.

64. Cases involving people under 18 are heard in youth courts. These are
specially constituted nmagi strates' courts which either sit apart from other
courts or are held at a different tine. Only limted categories of people may
be present and nedia reports nust not identify any young person appearing
either as a defendant or a witness. Wiere a young person under 18 is charged
jointly with soneone of 18 or over, the case is heard in an ordinary

magi strates' court or the Crown Court. |If the young person is found guilty,
the court may transfer to a youth court for sentence unless satisfied that it
is undesirable to do so.



HRI / CORE/ 1/ Add. 5/ Rev. 2

page 16

65. The Crown Court deals with trials of the nbore serious cases, the
sentenci ng of offenders commtted for sentence by magistrates' courts, and
appeal s from magi strates' courts. It sits at about 90 centres and is presided

over by High Court judges, circuit judges and part-tine recorders. Al
contested trials take place before a jury. Magistrates sit with a circuit
judge or recorder to deal with appeals and committals for sentence.

66. Cases of serious or conplex fraud may be dealt wi th under speci al
procedures which bypass full committal proceedings in nmagistrates' courts at
the discretion of the prosecution, but with a special procedure under which
the accused would be able to apply to the Crown Court to be discharged on the
ground that there was no case to answer. The procedure also applies to
certain cases involving children.

67. A person convicted by a magistrates' court may appeal to the Crown Court
agai nst the sentence inposed if he has pleaded guilty, or against the
conviction or sentence inposed if he has not pleaded guilty. Where the appea
is on a point of law or jurisdiction, either the prosecutor or the defendant
may appeal fromthe magistrates' court to the High Court. Appeals fromthe
Crown Court, either against conviction or against sentence, are made to the
Court of Appeal (Crimnal Division). The House of Lords is the final appea
court for all cases, fromeither the Hi gh Court or the Court of Appeal

Before a case can go to the Lords, the court hearing the previous appeal nust
certify that it involves a point of |aw of general public inportance, and
either that court or the Lords nust grant |eave for the appeal to be heard.
The nine Lords of Appeal in Odinary are the judges who deal with Lords
appeal s.

68. Where a person has been tried on indictnment and acquitted (whether on
the whol e indictnent or sonme counts only), the Attorney General may refer to
the Court of Appeal for its opinion on any point of |law which arose in the
case. Before giving its opinion on the point referred, the Court nust hear
argunment by or on behalf of the Attorney CGeneral. The person acquitted al so
has the right to have counsel to present argunment on his behal f. Whatever the
opi ni on expressed by the Court of Appeal, the original acquittal is
unaffected. By making a reference, the Attorney Ceneral may obtain a ruling
which will assist the prosecution in future cases, but he cannot ask the court
to set aside the acquittal of the particular accused whose case gave rise to
the reference. The point may also be referred to the House of Lords if it
appears to the Court of Appeal that it ought to be considered by the Law
Lords.

69. The Attorney General nmay also refer a case to the Court of Appeal if it
appears to himthat the sentence passed by the judge in the Crown Court was
unduly lenient or illegal. H's power applies to indictable-only offences,

i ndecent assaults or naking threats to kill, cruelty or neglect of a child and

serious or conplex fraud. The Court of Appeal nust give leave to refer the
sentence. The Court of Appeal may quash any sentence and replace it with a
greater or |esser sentence which is deenmed appropriate for the case, provided
that this would have been within the power of the Crown Court judge who

i nposed the original sentence.
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Scot | and

70. In Scotland the Hi gh Court of Justiciary tries all serious crimes such
as nurder, treason and rape; the sheriff court is concerned with | ess serious
of fences and the district court with mnor offences. Criminal cases are heard
ei ther under solemn procedure, when proceedi ngs are taken on indictnent and
the judge sits with a jury of 15 nenbers, or under summary procedure, when the
judge sits without a jury. Al cases in the High Court and the nore serious
ones in sheriff courts are tried by a judge and jury. Sunmary procedure is
used in the less serious cases in the sheriff courts, and in all cases in the
district courts. Mxinmum sentencing powers vary. A district court may inmpose
i mprisonnent of up to 60 days or a maxi num fine of £2,500. Sheriff courts
when sitting sumarily nay inpose inprisonnent of up to three nonths and a
maxi mum fine of £5,000. Stipendiary magistrates in district courts have the
same powers as sheriffs sitting summarily. Sheriffs sitting with a jury may

i npose inprisonnent of up to three years or an unlimted fine. The H gh Court
may i npose a maxi numof life inprisonnent and an unlinmted fine. District
courts are the admnistrative responsibility of |ocal government authorities;
the judges are lay Justices of the Peace and the local authorities may appoint
up to one quarter of their elected nmenbers to be ex-officio justices. In

G asgow there are four full-tine and five relief stipendiary nmagi strates.

They are full-tine salaried | awyers and have equivalent crimnal jurisdiction
to a sheriff sitting under sunmary procedure.

71. Chi |l dren under 16 who have committed an of fence or offences or are for
any ot her reasons specified in statute considered to need conpul sory measures
of care or protection would norrmally be brought before a children's hearing.
The hearing conprises three nmenbers drawn froma panel of 1,800 volunteers who
have been appointed by the Secretary of State follow ng successful conpletion
of induction training. Both sexes nust be represented at each hearing. |If
the grounds for referral to a hearing are not accepted, then a sheriff nmnust
deci de whet her the grounds are established. Follow ng a hearing, the child or
parents may appeal against any decision, but nust do so within 21 days. This
appeal is also brought before a sheriff. A small nunber of children who have

commtted serious crimes may still be dealt with in the adult crimnal justice
system
72. Scotland's six sheriffdons are further divided into sheriff court

di stricts, each of which has one or nore sheriffs, who are the judges of the
court. The Court of Crimnal Appeal, Scotland' s supreme crimnal court, is
both a trial and an appeal court. Any of the followi ng judges is entitled to
try cases in the High Court: the Lord Justice General (the head of the
court), the Lord Justice Clerk (the judge next in seniority) or one of the
Lord Commi ssioners of Justiciary. The main seat of the court is in Edinburgh
al though the High Court also tries cases in other towns.

73. Al'l appeals are dealt with by the Hi gh Court in Edinburgh. In both

sol etm and summary procedure, an appeal may be brought against conviction, or
sentence, or both. The Court may authorize a retrial if it sets aside a
conviction. There is no further appeal to the House of Lords. |In summary
proceedi ngs the prosecutor may appeal on a point of |aw against acquittal or
sentence. The Lord Advocate nmay seek the opinion of the High Court on a point
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of | aw which has arisen in a case where a person tried on indictnment is
acquitted. The acquittal in the original case is not affected.

Northern Irel and

74. The structure of Northern Ireland courts is broadly simlar to that in
Engl and and Wal es. The day-to-day work of dealing summarily with mnor cases
is carried out by magistrates' courts presided over by a full-time, legally
qualified resident nmagistrate. Young offenders under 17 and young people
under 17 who need care, protection and control are dealt with by juvenile
courts consisting of the resident nagistrate and two | ay nenbers (at |east one
of whom nust be a woman) specially qualified to deal with juveniles. Appeals
frommagi strates' courts are heard by the county court.

75. The Crown Court deals with crimnal trials on indictment. It is served
by Hi gh Court and county court judges. Proceedings are heard before a single
judge, and all contested cases, other than those involving offences specified
under energency |l egislation, take place before a jury.

76. The hearing of cases arising under emergency |egislation by a judge
sitting without a jury (“Diplock courts”) becanme necessary because jurors were
being intimdated. The court nust observe all the principles attached to
crimnal trials - the calling and cross-exam ning of wi tnesses, the onus on
the prosecution to prove guilt beyond all reasonable doubt, the right of the
accused to take |l egal advice and be represented. |If there is a conviction the
judge must provide a witten judgenent outlining the reasons for it, and there
is an automatic right of appeal both on points of |aw and fact to an appea
court which conprises three judges.

77. Appeal s fromthe Crown Court against conviction or sentence are heard by
the Northern Ireland Court of Appeal. Procedures for a further appeal to the
House of Lords are sinmilar to those in England and Wl es.

Crimnal proceedings

Tri al

78. Criminal trials in the United Kingdomtake the formof a contest between
the prosecution and the defence. Since the |law presunmes the innocence of an
accused person until guilt has been proved, the prosecution is not granted any
advant age, apparent or real, over the defence. A defendant (in Scotland,
cal l ed an accused) has the right to enploy a | egal adviser and may be granted
legal aid frompublic funds. [If remanded in custody, the person may be
visited by a |l egal adviser to ensure a properly prepared defence.

79. In Engl and, Wales and Northern Ireland during the preparation of the
case, the prosecution, with the exception of mnor charges, is required either
automatically or on request to disclose to the defence all evidence agai nst
the accused on which the prosecution propose to rely. 1In addition, the
prosecution must disclose any other material which is relevant to the issues
in the case. The Crimnal Procedure and Investigations Act 1996 refornmed the
rul es on disclosure of unused nmaterial. When in force, the prosecution wll
be required to disclose material which mght underm ne the prosecution' s case
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(primary disclosure) or assist the defence's cases (secondary disclosure).
Secondary disclosure will be dependent on the delivery of a witten statenent
of the defence case (compul sory in the Crown Court but voluntary in the

magi strates' court). Failure to serve a statenent may entitle a court to draw
an inference against the accused if it is reasonable to do so. The present
and future law permits certain unused material to be withheld fromthe defence
and the jury if a court rules that there is a stronger public interest in
preserving confidentiality (and disclosure is not necessary for a fair trial).
There is no legal requirenent in Scotland for the Crown to disclose
information to the defence but the latter are provided with a |ist of
prosecuti on w tnesses and productions in advance of the trial. There is also
a general duty on Procurators Fiscal to act fairly towards the defence, to

di scl ose to them any i nformation which supports the defence and to furnish
assistance to the defence to enable themto contact w tnesses.

80. The defence or prosecution may suggest that the defendant's nmental state
renders himor her unfit to be tried. |If the jury (or, in Scotland, the
judge) decides that this is so, the defendant is admtted to a specified
hospi t al

81. Criminal trials are normally in open court and rul es of evidence
(concerned with the proof of facts) are rigorously applied. |If evidence is
i nproperly admitted, a conviction can be quashed on appeal. During the tria

the defendant has the right to hear and cross-exam ne wi tnesses for the
prosecution, normally through a lawer; to call his or her own w tnesses who,

if they will not attend voluntarily, may be legally conpelled to attend; and
to address the court in person or through a |awer, the defence having the
right to the last speech at the trial. The defendant cannot be questioned

Wi t hout consenting to be sworn as a witness in his or her own defence. Wen
he or she does testify, cross-exam nation about character or other conduct may
be made only in exceptional circunstances; generally the prosecuti on may not

i ntroduce such evidence.

82. In Engl and, Wales and Northern Ireland the Crimnal Justice Act 1987
provides that in serious or conplex fraud cases there should be a preparatory
open Crown Court hearing at which the judge will be able to hear and settle
points of |law and to define the issues to be put to the jury.

Jury

83. In jury trials the judge deci des questions of law, sums up the evidence
for the jury and instructs it on the relevant |aw, and di scharges the accused
or passes sentence. Only the jury decides whether the defendant is guilty or
not guilty. 1In England, Wales and Northern Ireland, if the jury cannot reach
a unani nous verdict, the judge may direct it to bring in a majority verdict
provi ded that, in the normal jury of 12 people, there are not nore than

2 dissentients. In Scotland, where the jury consists of 15 people, the
verdict may be reached by a sinple ngjority, but no person may be convicted
wi t hout corroborated evidence. |If the jury returns a verdict of “not guilty”,

(or, in Scotland “not proven”, which is an alternative verdict of acquittal),
the prosecution has no right of appeal and the defendant cannot be tried again
for the sane offence. |In the event of a “guilty” verdict, the defendant has a
right of appeal to the appropriate court.
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84. Ajury is completely independent of the judiciary. Any attenpt to
interfere with a jury once it is sworn in is punishable under the Contenpt of
Court Act 1981.

85. The prosecution and defence have a right to challenge potential jurors
by giving reasons where they believe an individual juror is likely to be
bi ased. There is no automatic right of challenge. The Crimnal Justice
(Scotl and) Act 1995 abolished the right of perenptory challenge in Scotl and.

86. Peopl e between the ages of 18 and 70 whose nanes appear on the electora
register, with certain exceptions, are liable for jury service and their nanmes
are chosen at random Peopl e between the ages of 65 and 70 may be excused as
of right. 1Ineligible persons include the judiciary, priests, people who have
within the previous 10 years been nenbers of the |egal profession, menbers of
the Lord Chancellor's Departnent or the police, prison and probation services,
and certain sufferers fromnental illness. Persons disqualified fromjury
servi ce include those who have, within the previous 10 years, served any part
of a sentence of inprisonment, youth custody or detention, or been subject to
a community service order, or, within the previous five years, been placed on
probati on. Anyone who has been sentenced to five or nore years' inprisonnent
is disqualified for life.

The investigation of deaths

87. In Engl and, Wales and Northern Ireland, coroners investigate violent and
unnat ural deaths or sudden deaths where the cause is unknown. Deaths may be
reported to the local coroner (who is either nmedically or legally qualified,

or both) by doctors, the police, the registrar, public authorities or nenbers
of the public. |If the death is sudden and the cause unknown, the coroner need
not hold an inquest if, after a post-nortem exam nation has been made, he or
she is satisfied that the death was due to natural causes. Were there is
reason to believe that the deceased died a violent or unnatural death, or died
in prison or in other specified circunstances, the coroner nust hold an
inquest, and it is the duty of the coroner's court to establish how, when and

where the deceased died. A coroner nay sit alone or, in certain
circunmstances, with a jury. Neither the coroner nor the coroner's jury may
express any opinion on questions of crimnal and civil liability, which fal

to other courts to determ ne

88. In Scotland the | ocal procurator fiscal inquires into all sudden and
suspi ci ous deaths, and may report the findings to the Crown Ofice. 1In a
mnority of cases a fatal accident inquiry may be held before the sheriff.

For certain categories (such as deaths in custody) a fatal accident inquiry is
mandatory. In addition, the Lord Advocate has discretion to instruct an
inquiry in the public interest in cases where the circunstances give rise to
publ i c concern.

The civil | aw

89. The main subdivisions of the civil |aw of England, Wl es and

Northern Ireland are: famly law, the |law of property, the |Iaw of contract
and the law of torts (covering injuries suffered by one person at the hands of
anot her irrespective of any contact between them and including concepts such
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as negligence, defamation and trespass). Oher branches of the civil |aw
i nclude constitutional and adm nistrative |aw (particularly concerned with the
use of executive power), industrial, maritime and ecclesiastical |aw

Scottish civil law has its own, |argely conparabl e, branches.
90. In March 1994 the Lord Chancellor invited Lord Wholf to conduct an
inquiry into civil justice. The ainms of the review were to i nprove access to

justice by reducing the cost of litigation, reducing the conplexity of court
rul es, nodernizing term nology and renmpvi ng unnecessary di stinctions of
practice and procedure. Lord Wolf's final report was published in July 1996.
The Lord Chancel | or published his plans for inplenentation of the
recommendati ons in Cctober 1996

The civil courts

Engl and and WAl es

91. The magi strates' courts have a limted civil jurisdiction. This

i ncludes certain fanm |y | aw proceedi ngs, nui sances under the public health
| egi slation, the recovery of local tax relating to property and i ncome tax
where the anmount payabl e exceeds £2,000 and central taxes. Commttees of
magi strates |license public houses, betting shops and cl ubs.

92. The jurisdiction of the 274 county courts covers actions founded upon
contract and tort (with m nor exceptions), trust and nortgage cases and
actions for the recovery of land. Cases involving clainms exceeding set limts
may be tried in the county court by consent of the parties or, in certain

ci rcunstances, on transfer fromthe Hi gh Court.

93. O her matters dealt with by the county courts include hire purchase, the
Rent Acts, disputes between |andlord and tenant, and adoption cases. Divorce
cases are determned in those courts designated as divorce county courts, and
out si de London, bankruptcies are dealt with in certain county courts. The
courts also deal with conplaints of race and sex discrimnation. Were smal
clainms are concerned (especially those involving consunmers), there are specia
arbitration facilities and sinplified procedures.

94. All judges of the Suprene Court (conprising the Court of Appeal, the
Crown Court and the High Court) and all circuit judges and recorders have
power to sit in the county courts, but each court has one or nore circuit
judges assigned to it by the Lord Chancellor and the regular sittings of the
court are nostly taken by them The judge normally sits al one, although on
request the court may, exceptionally, order a trial with a jury.

95. The High Court of Justice is divided into the Chancery Division, the
Queen's Bench Division and the Famly Division. |Its jurisdiction is both
original and appell ate and covers civil and some crimnal cases. |n general
particul ar types of work are assigned to a particular division. The Famly
Division, for instance, is concerned with all jurisdiction affecting the
famly, including that relating to adopti on and guardi anshi p. The Chancery
Division deals with the interpretation of wills and the administration of
estates. Maritime and commercial |aw are the responsibility of admralty and
comrercial courts of the Queen's Bench Division
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96. Each of the 80 or so judges of the High Court is attached to one

di vi si on on appoi ntment but nay be transferred to any other division while in
office. Qutside London (where the High Court sits at the Royal Courts of
Justice) sittings are held at 29 High Court trial centres. For the hearing of
cases at first instance, Hi gh Court judges sit alone. Appeals in civi

matters from | ower courts are heard by courts of two (or sonetinmes three)
judges, or by single judges of the appropriate division, nom nated by the
Lord Chancel |l or.

97. In Engl and and Wal es, appeals in matrinonial, adoption and guardi anship
proceedi ngs heard by nmgi strates' courts go to a divisional court of the

Fam |y Division of the High Court. Appeals fromdecisions of the |icensing
conmittees of magistrates are heard by the Crown Court. Appeals fromthe High
Court and county courts are heard in the Court of Appeal (C vil Division),
consisting of the Master of the Rolls and 35 Lords Justice of Appeal, and may
go on to the House of Lords, the final court of appeal in civil and crimna
cases.

98. The judges in the House of Lords are the 11 Lords of Appeal in Odinary,
who nust have a quorum of 3, but usually sit as a group of 5, and sonetines
even of 7. By tradition, lay peers do not attend the hearing of appeals
(which normally take place in a comrittee roomand not in the |egislative
chanber), but peers who hold or have held high judicial office may al so sit.
The President of the House in its judicial capacity is the Lord Chancell or

Scot | and

99. The main civil courts are the sheriff courts and the Court of Session
The civil jurisdiction of the sheriff court extends to nost kinds of action
and is normally unlimted by the scale of the case, the sheriff having a
jurisdiction in virtually all matters of civil law and all types of procedure

with the exception of certain statutory appeals and applications to the nobile
of ficiumof the Court of Session. Mich of the work is done by the sheriff,
agai nst whose deci sion an appeal may be nade to the sheriff-principal or
directly to the Court of Session. The sheriff also hears a nunber of
statutory appeals and applications such as appeals fromthe decisions of

Li censing Boards. These are of an adnministrative nature and are dealt with by
a truncated procedure known as the summary application

100. The Court of Session sits only in Edinburgh, and in general has
jurisdiction to deal with all kinds of action. The main exception is an
action exclusive to the sheriff court, where the value clained is less than a
set ampunt. It is divided into two parts: the Quter House, a court of first
i nstance, and the Inner House, mainly an appeal court. The Inner House is
divided into two divisions of equal status, each consisting of four judges -
the first division being presided over by the Lord President, and the second
division by the Lord Justice Clerk. Appeals to the Inner House may be nade
fromthe Quter House and fromthe sheriff court. Fromthe Inner House an
appeal nmay go to the House of Lords. The judges of the Court of Session are
the sanme as those of the High Court of Justiciary. The Lord President of the
Court of Session holds the office of Lord Justice General in the Hi gh Court of
Justiciary. The Court of Session has a number of special procedures for
particul ar types of action notably commercial cases and actions for damages
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for personal injuries and death. It is also devising a new general procedure
for first instance cases in the Quter House. It has exclusive jurisdiction in

certain international cases, notably under international conventions dealing
with child abduction and custody. Sone of the judges of the Court of Session
sit in other capacities such as in relation to electoral appeals, appeals from
tribunals and other bodies, and the Enpl oynent Appeal Tri bunal

101. The Scottish Land Court is a special court which deals exclusively with
matters concerning agriculture. Its chairman has the status and tenure of a
judge of the Court of Session and its other nenbers are lay specialists in
agriculture.

Northern Irel and

102. Mnor civil cases in Northern Ireland are dealt with in county courts,

t hough magi strates' courts also deal with certain classes of civil case. The
superior civil law court is the High Court of Justice fromwhich an appeal may
be made to the Court of Appeal. These two courts, together with the Crown
Court, conprise the Supreme Court of Judicature of Northern Ireland and their
practice and procedure are simlar to those in England and Wal es. The House
of Lords is the final civil appeal court.

Civil proceedings

Engl and and WAl es

103. In England and Wales civil proceedings are instituted by the aggrieved
person; no prelimnary inquiry on the authenticity of the grievance is
required. Actions in the H gh Court are usually begun by a wit of summons
served on the defendant by the plaintiff, stating the nature of the claim A
def endant intending to contest the claiminforns the court. Docunents setting
out the precise question in dispute (the pleadings) are then delivered to the
court. County court proceedings are initiated by a sumons served on the

def endant by the court; subsequent procedure is sinpler than in the High
Court.

104. A decree of divorce must be pronounced in open court but a procedure
for npst undefended cases di spenses with the need to give evidence in court
and permits witten evidence to be considered by the registrar

105. Civil proceedings, as a private matter, can usually be abandoned or
ended by conpromi se at any tinme. Actions brought to court are usually tried
wi thout a jury, except in defamation, false inprisonnment or malicious
prosecuti on cases, when either party may, except in certain special
circunstances, insist on trial by jury, or a fraud case, when the defendant
may claimthis right. The jury decides questions of fact and damages awar ded
to the injured party; ngjority verdicts may be accepted.

106. An action in a nagistrates' court is begun by a conplaint on which the
court may serve the defendant with a summons. This contains details of the
conpl aint and the date on which it will be heard. Parties and w tnesses give
their evidence at the court hearing. Famly proceedings are normally heard by
not nmore than three lay justices including, where practicable, a wonan;
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menbers of the public are not allowed to be present. The court may order
provi sion for custody, access and supervision of children, as well as
mai nt enance paynents for spouses and children

107. Judgenents in civil cases are enforceable through the authority of the
court. Mdst are for sums of noney and may be enforced, in cases of default,
by seizure of the debtor's goods or by a court order requiring an enployer to
make periodic paynents to the court by deduction fromthe debtor's wages.

O her judgenents can take the formof an injunction restraining someone from
performing an illegal act. Refusal to obey a judgenent may result in

i mprisonment for contenpt of court. Arrest under an order of commttal may be
effected only on a warrant. Nornmally the court orders the costs of an action
to be paid by the party losing it.

Scot | and

108. In Scotland proceedings in the Court of Session or ordinary actions in
the sheriff court are initiated by serving the defender with a sumons (an
initial wit in the sheriff court). 1In Court of Session actions the next step

is the publication of the action in the court lists. A defender who intends
to contest the action nust informthe court; if he or she does not appear, the
court grants a decree in absence in favour of the pursuer. Under new
procedures for ordinary actions in the sheriff court brought into effect on

1 January 1994, the first 12 weeks of the action are closely tinetabled and

| ead to an options hearing at which the court inquires of the readi ness of the
parties to proceed to debate or proof. The case is initiated by initial wit,
and the defender has to lodge a notice of intention to defend and thereafter
submt defences. A period of adjustnment of approximately eight weeks foll ows
before the options hearing. 1In famly actions the parties attend the options
hearing, and the court can send the cases for nediation. After the options
hearing the cases go to debate on | egal issues or proof. An additiona
procedure allow ng an additional eight weeks for adjustnent of pleadings is
avail abl e but rarely foll owed.

109. In summary causes (involving small sunms) in the sheriff court the
procedure is less formal. The statenent of claimis incorporated in the
summons. The procedure is designed to enable nost actions to be carried

t hrough wi thout the parties involved having to appear in court. Normally they
(or their representative) need appear only when an action is defended. These
summary causes, which at present are for actions of value from&£750 to £1, 500,
proceed on a fixed tinetable and involve mninumwitten pleading. They cover
certain classes of paynent action and actions for repossession of heritable
property (that is to say, repossessions of |eased property which is the
subject of a heritable security).

110. A small clainms procedure was introduced into Scotland in 1988. This
procedure, which is a variant of summary cause, provides for all cases of up
to £750 to be initiated in a formsimlar to that available for summary cause.
Where the pursuer in the action does not have | egal representation, the court
will assist in completing and serving the sumons. Although simlar to
summary cause, the procedure in small clainms is designed to be very informal
and the court is encouraged to adopt less strict rules of procedure and

evi dence at proof. At present there is a prelimnary hearing in every snal
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claim (value up to £750 at the nonment), but this is subject to review Lega
aid is not available for small clainms, and the expenses are strictly limted.

Northern Irel and

111. Proceedings in Northern Ireland are simlar to those in England and
Wal es. County court proceedings are conmenced by a civil bill served on the
defendant; there are no pleadings in the county court. Judgenents of civi
courts are enforceable through a centralized procedure adm nistered by the
Enf or cenent of Judgnents Ofice

Restrictive Practices Court

112. The Restrictive Practices Court is a specialized United Kingdom court
whi ch deals with nonopolies and restrictive trade practices. It conprises
five judges and up to ten other people with expertise in industry, comerce or
public life.

Adm ni strative tribunals

113. Administrative tribunals exercise judicial functions separate fromthe
courts. Generally, they are set up under statutory powers which govern their
constitution, functions and procedure. Conpared with the courts, they tend to
be nore accessible, less formal and | ess expensive. They also have expert
knowl edge in their particular jurisdictions.

114. The expansion of the tribunal systemin the United Kingdomis
conparatively recent, nost tribunals having been set up since 1945. Tribunals
rule on certain rights and obligations of private citizens towards one anot her
or towards a government departnent or other public authority. A nunmber of

i mportant tribunals decide disputes between private citizens - for exanple,

i ndustrial tribunals have a major part to play in enploynment disputes. Sone
(such as those concerned with social security) resolve clains by private
citizens against public authorities. A further group (including tax
tribunals) decide disputed clains by public authorities against private
citizens, while others decide issues and di sputes which do not directly affect
financial rights or liabilities such as the right to enter the United Ki ngdom
Al t hough the adm nistrative support for tribunals is generally provided by
government departnents, decisions in individual cases are independent, made by
the tribunal applying the lawto the facts of the particul ar case.

115. Tri bunal nenbers are normally appointed by the mnister concerned with
the subject, but other authorities have the power of appointment in sone
cases. For example, the Lord Chancellor (and, in Scotland, the Lord President
of the Court of Session) mekes npbst appointnments where a | awyer chairman or
menber is required.

116. In many tribunal jurisdictions, a two-tier systemoperates with an
initial right of appeal to a lower tribunal and a final right of appeal
usually on a point of law, to a higher tribunal. Appeals on a point of |aw

only from sone of the higher tribunals may be nade to the Hi gh Court or Court
of Appeal in England and Wales, to the Court of Session in Scotland and to the
Court of Appeal in Northern Ireland.
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117. The Council on Tribunals (an i ndependent body established in 1958)

exerci ses general supervision over nost tribunals, advising on draft

| egi slation and rules of procedure, nonitoring their activities and reporting
on particular matters. A Scottish Committee of the Council exercises the sane
function in Scotland. The Council has a similar responsibility with regard to
public inquiries.

I11. GENERAL LEGAL FRAMEWORK W THI N WHI CH HUMAN RI GHTS ARE PROTECTED

A. Authorities having jurisdiction affecting hunan rights

118. Under the Constitution of the United Kingdomthe possession of rights
and freedons is an inherent part of being a nenber of our society. They can
only be restricted by a denocratic decision of Parlianent. The role of
Parliament, therefore, is not to confer rights but to consider whether they
need to be restricted, balancing the needs of society against those of the

i ndi vidual. The follow ng paragraphs set out the nmechani sms and | ega

saf eguards through which human rights in the United Kingdom are protected.

B. Renedies, conpensation and rehabilitation

Legal aid

119. A person in need of |egal advice or |egal representation in court may
qualify for help with the costs out of public funds, either free or with a
contribution according to his or her means. Mnisterial responsibility for
legal aid rests with the Lord Chancellor and, in Scotland, the Secretary of
State for Scotland. Civil legal aid schenes are adm nistered by the Legal Aid
Board, the Law Society of Northern Ireland and the Scottish Legal Aid Board.

120. Peopl e whose incone and savings are within certain limts are entitled
to help froma solicitor on any legal matter as it affects the applicant's
particul ar circunstances. Such help includes advice on the relevant | aw,
writing letters on the client's behalf, and taking the opinion of a barrister
or advocate. It may be extended to cover representation in civil proceedings
in the magi strates' and sheriff courts and Mental Health Review Tribuna
hearings. The scheme provides for initial work to be done up to a specified
cost limt.

121. Legal aid, which covers representation before the court, is available
for nost civil proceedings to those who satisfy the financial eligibility
conditions and whose cases neet the nerits test. An applicant for legal aid
must show not only that he or she has reasonabl e grounds for taking or

def endi ng proceedings but also that it is reasonable in all the circunstances
of the case that he or she should receive, or continue to receive, |egal aid.
If legal aid is granted the case is conducted in the normal way except that no
noney passes between the client and the solicitor; all paynents are nade
through the legal aid fund. Legal aid nay be granted in full or subject to
financial contribution by the client.

122. In limted circunstances the successful unassisted opponent of a legally
ai ded party may recover his or her costs in the case fromthe legal aid fund
or fromthe assisted person. Were the assisted person recovers or preserves
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noney or property in the proceedings, the legal aid fund may have a first
charge on that noney or property to recover the sunms it has expended on the
assi sted person's behal f.

123. In crimnal proceedings in England and Wales a |l egal aid order may be
made by the court concerned if it appears to be in the interests of justice
and if a defendant qualifies for financial help. An order nust be made
(subject to neans) when a person is conmitted for trial on a nurder charge or
where the prosecutor appeals or applies for |eave to appeal fromthe Court of
Appeal (Criminal Division) to the House of Lords.

124. Under the Police and Crimnal Evidence Act 1984 in England and Wal es the
Legal Aid Board nmekes arrangenents for duty solicitors to be available to

magi strates' courts to provide initial advice and representation to

unr epresent ed defendants, and also for duty solicitors to be available, on a
24-hour basis, to give advice and assistance to suspects at police stations.
The services of a duty solicitor are free

125. The arrangenents for aid in crimnal proceedings in Northern Ireland are
broadly simlar to those in England and Wales. In Scotland there is a duty
solicitor schene for accused people in custody in sheriff and district court
cases. The “interests of justice” test applies in all sunmary crimnal cases.
Only a “hardship” test applies in solem cases. Decisions on applications for
legal aid in sunmary cases are taken by the Scottish Legal Aid Board and in
sol etm cases by the court. Legal aid for crimnal cases in Scotland and
Northern Ireland is free.

126. In a nunber of urban areas, |aw centres provide free | egal advice and
representation. These |aw centres, which are financed from vari ous sources,
often including | ocal governnent authorities, usually enploy full-tinme

sal aried | awers; nany al so have community workers. Mich of their time is
devoted to housing, enploynent, social security and inmgration problens.

Free advice is also available in Citizens Advice Bureaux, consuner and housing
advice centres and in specialist advice centres run by various voluntary
organi zations. The Refugee Legal Centre and the Immigration Advisory Service,
both of which receive governnent funding, provide free advice and assistance
to asylum seekers, with the I mrigration Advisory Service also providing free
advi ce and assistance to persons with inmgration rights of appeal

Conpensation for wongful conviction or detention

127. In Cctober 1988 the United Kingdomintroduced |egislation to

i ncorporate, on a statutory basis, the provisions of article 14 (6) of the

I nternational Covenant on Civil and Political Rights. Under the provisions of
Section 133 of the Crimnal Justice Act 1988 a person convicted of a crimna
of fence which has been quashed by the Court of Appeal (1) upon application
made outside the normal tinme limts or (2) following actions by the Secretary
of State to use his powers of intervention to refer a conviction to the Court
of Appeal or (3) in respect of which a pardon has been granted by exercise of
the Royal Prerogative of Mercy, has the right to apply to the Secretary of
State for paynent of compensation. |If the person concerned has died, his or
her personal representative may submit an application to the Secretary of
State.
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128. Under the 1988 Act, the final decision on whether conpensati on should be
paid rests with the Secretary of State, who will consider whether the decision
of the Court of Appeal to quash the conviction or the grant of a pardon was
due to a new or newy discovered fact showi ng beyond reasonabl e doubt that
there was a miscarriage of justice. This criterion is less restrictive than
that specified in article 14 (6) of the International Covenant, which requires
the newly discovered fact to show conclusively that there has been a

m scarriage of justice. The Secretary of State will, in reaching a decision
on whet her conpensation is payable, also take into account whether the
non-di scl osure of the new fact was wholly or partly attributable to the person
appl ying for conpensati on.

129. The Crimnal Appeal Act 1995 provides for the establishment of the
Crimnal Cases Review Conmi ssion as a body independent of the executive to
provi de a mechani sm whereby all eged m scarriages of justice can be revi ewed by
the courts. The Commission will becone operative in early 1997, and at that
time the Home Secretary's powers to refer cases will be abolished. The

Conmi ssion will investigate and consi der cases of alleged wongful conviction
and refer appropriate cases to the Court of Appeal

130. Section 133 of the Criminal Justice Act 1988 does not provide for
conpensation in cases where a person has been detained in custody charged with
an of fence whi ch has subsequently not been pursued, or where there has been an
acquittal at the court of trial or on an appeal made within the normal tinme
limts allowed for an appeal. |In such circunstances, and provided that a
person has been detained in custody, the Secretary of State may upon
application to himauthorize an ex gratia paynent of conpensation

131. Ex gratia paynent of the conpensation will only be considered where the
detention of the applicant has resulted from serious default on the part of a
menber of the police or sone other public authority, or in other exceptiona
ci rcunmst ances, for exanple where facts energe at trial which completely
exonerate the accused. Applications for conpensation will not be considered
sinmply because, at trial or on appeal, the prosecution was unable to sustain
the burden of proof beyond a reasonable doubt in relation to the charge

br ought .

132. If the Secretary of State considers that paynent of compensation is
justified under section 133 of the Crimnal Justice Act 1988, the anount is
determ ned under that |egislation by an i ndependent assessor. The Secretary
of State has al so agreed to be bound by the sumrecomended by the assessor as
an award in all ex gratia cases. 1In all successful clains the assessor wll

al so approve the paynent of any reasonable |legal costs incurred by the

cl ai mant .

133. Acceptance of conpensation authorized by the Secretary of State does not
require the claimant to sign any undertaking which restricts that person's
right to take other fornms of action

134. Persons detained in custody for other reasons w thout [awful authority,
for example through an error in the calculation of a sentence inposed by a
court or a failure to act pronptly upon a court direction to rel ease a person
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on bail, nmay also apply to the Secretary of State for an ex gratia paynent of
conpensation. They may al so take | egal action to recover damages.

Victinse of crine

135. The courts nmay order an offender, on conviction, to pay conpensation to
the victimfor personal injury, |oss or damage resulting froman offence. 1In
Engl and and Wal es the courts are obliged to consider conpensation in every
appropriate case and to give reasons where no conmpensation is awarded.
Conpensation for a victi mnust cone ahead of a fine if the court is

consi dering both, and the recovery of anmounts awarded i n conpensation nust be
put ahead of recovery of fines.

136. \Where the Crown Prosecution Service declines to prosecute, victins may
prosecute privately, but in practice seldomdo so. Victins may al so sue for
damages in the civil courts. Court procedure has been sinplified so that
persons w thout |egal know edge can bring small clainms for | oss or danage.

137. Victims of any nationality who suffer injury as a result of violent
crinme in England, Wales or Scotland nay apply for conmpensation from public
funds under the Crimnal Injuries Conmpensation Schene. Conpensation is based
on a tariff of awards, and paynents range from £1,000 to £500, 000 for the nost
seriously injured victim

138. Separate arrangenents exist in Northern Ireland, where conpensation can
in certain circunstances be paid frompublic funds for crimnal injuries, and
for malicious danage to property, including the resulting loss of profits.

139. Oher practical help is given to victins of crinme. There are 365 victim
support schenes covering the whole of England and Wal es, with over

12,000 trained volunteers. They may visit, telephone or wite to victins

with information and to offer practical advice and enotional support. There
are al so witness support schenes at all 77 Crown Court centres in England and
Wales. All these schenmes are supported by a government grant approaching

£12 mllion annually which is channelled through the national charity, Victim
Support. Broadly simlar arrangenents apply in Scotland and Northern Ireland.

140. In June 1996 the Governnent published a new Victimls Charter. This sets
out the standards that victins of crime should expect of the criminal justice
agencies and tells themhow to conplain if they do not get them Al victins
of reported crine are given a “Victins of crinme” |eaflet which gives practica
advi ce about what to do in the aftermath of a crine. It explains sinply the
police and court processes, how to apply for conpensation and what further
hel p is avail abl e.

C. Constitutional protection of hunman rights

141. The United Kingdom does not have a bill of rights or witten
constitution. The system of parlianmentary governnent in the United Kingdomis
the result of a gradual evol ution spanning several centuries. Under the

Uni ted Kingdomls constitutional arrangements the possession of rights and
freedons is an inherent part of being a nmenber of our society. Rights,
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therefore, are not conferred by the Government; they already exist unless
Parl i ament deci des that the needs of society are such that they should be
restricted in some specific way.

D. | ncorporation of human rights instrunents into national |egislation

142. Treaties and conventions are not incorporated directly into domestic

| aw, as happens in sone countries. Instead, if any change in the lawis
needed to enable the United Kingdomto conply with a treaty or convention, the
Government introduces a bill designed to give effect to the relevant articles
of the treaty or convention. The bill is subject to the normal parlianentary
procedures.

E. Enforcenent by courts of human rights instrunents

143. Courts in the United Kingdominterpret only those | aws nade by
Parl i ament and those parts of European Community |aw which have direct effect
Wit hin nmenber States.

F. National machinery for inplenentation of human rights

144. Human rights are safeguarded in the United Kingdomthrough the work of a
nunber of specialized bodies established by statute. Chief of these are:

(a) The Equal Opportunities Conm ssions, established under the
Sex Discrimnation Act 1975 and the Sex Discrimnation (Northern Ireland)
Order 1976;

(b) The Commi ssion for Racial Equality, established under the Race
Rel ati ons Act 1976;

(c) The O fice of the Parlianentary Conmm ssioner for
Admi ni stration (PCA), often referred to as “the Orbudsman”, established
under the Parlianmentary Comr ssioner Act 1967,

(d) The Ofice of the Data Protection Registrar, established under
the Data Protection Act 1984,

(e) The Police Conplaints Authority, established under the Police
and Crimnal Evidence Act 1984, and the Independent Commi ssion for Police
Conpl aints for Northern Ireland, established under the Police
(Northern Irel and) Order 1987

145. Additionally, the foll ow ng bodi es have been established in
Northern Ireland, in recognition of the special circunstances there:

(a) The I ndependent Assessor of MIlitary Conplaints Procedures,
establ i shed under the Northern Ireland (Energency Provisions) Act 1991

(b) The Standi ng Advi sory Conmi ssion on Human Ri ghts, established
under the Northern Ireland Constitution Act 1973.
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Equal opportunities

146. Under the Sex Discrimnation Act 1975, which applies in England, \Wales
and Scotland, it is unlamful to treat one person |ess favourably than another
on grounds of sex in enploynment (including training), education and the
provision to the public of housing, goods, facilities and services. The Act
al so provides protection against discrimnation on grounds of being married
and al so affords special treatnent to wonen in connection with pregnancy or
childbirth. Advertisenents indicating an intention unlawfully to discrimnate
were also made illegal. In order to conply with a European Comunity equa
treatnment directive, the Act was anended in 1986 to renpve exenptions enjoyed
by firms enploying five or fewer people, to give wonen the legal right to
continue working until the sanme age as nmen in those occupations with different
retirement ages for nmen and wonen, and to renobve restrictions on shift and

ni ght worki ng by wonen. The Equal Pay Act 1970 (as anended) gives wonen the
right to equal pay for nen when doing work that is the same or broadly
simlar, work judged equal by a job evaluation schene and, since 1984, work of
equal value. Both acts apply to discrimnation against either sex. Simlar

| egi sl ati on has been passed in Northern Ireland. The Equal Pay and Sex

Di scrimnation (M scell aneous Amendments) Regul ations 1996 gave industria
tribunals sone additional powers: for exanple, they are able to award
conpensation in indirect sex discrimnation cases.

147. Peopl e who believe that they have been the subject of discrimnation
have the right to conplain to an industrial tribunal in respect of
discrimnation in enploynent, or otherwise to a civil court of |aw
Conpensati on or damages, a declaration of rights or an order to carry out,
or refrain from specified acts are available as renedies. There is a right
of appeal against a court or tribunal decision

148. The Equal Opportunities Conmi ssion established by the 1975 Act helps to
enforce the |egislation in England, Wales and Scotl and, provides advice and
assi stance to those who believe they have suffered discrimnation, pronotes
equality of opportunity between nen and wonen, and keeps under review the

wor ki ng of the legislation. The Conmi ssion has a code of practice regarding
di scrimnation in enploynent.

149. The Sex Discrimnation (Northern Ireland) Oder 1976 nmakes it unl awf ul
to discrimnate on grounds of sex or marriage in enploynent or in the
provi sion of goods, facilities and services.

150. Under European Conmunity | egislation nmenber States are obliged to
elimnate discrimnation in statutory social security schemes providing
protection agai nst sickness, unenploynent, invalidity, old age, accidents at
wor k or occupational diseases. There are, however, exclusions such as the
determ nation of pensionable age. The United Kingdom has taken steps to

i mpl ement this Conmunity legislation in its social security system

Race rel ations

151. The pronotion of equal opportunity in a nultiracial society in which al
peopl e have the sanme rights and responsibilities is the central objective of
the Governnent's race relations policy. It has been the policy of successive
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British Governments that nenbers of the ethnic mnorities living in Britain
shoul d have the sane opportunities to contribute to and benefit from society,
what ever their ethnic origins.

152. Under the Race Relations Act 1976, which strengthened and superseded
previous |egislation in England, Scotland and Wales, it is unlawful to treat
one person |ess favourably on grounds of colour, race, nationality (including
citizenship) or ethnic or national origins; this applies to enpl oynent
(including training), education and the provision to the public of housing,
goods, facilities and services, and prem ses. Advertisements indicating an
intention to discrinminate are, with few exceptions, also unlawful. The
procedure relating to the hearing of conplaints against racial discrimnation
is the sane as that for conplaints concerning sex discrimnation; individuals
have the right of direct access to the civil courts and industrial tribunals.

153. The Commi ssion for Racial Equality was established by the 1976 Act to
work towards the elimnation of discrimnation, to pronmote equality of
opportunity and good race rel ations, and to keep under review the working of
the Act. The Commission provides information and advice to the public about
the Act and has discretion to assist individuals who consider that they have
been the subject of unlawful discrimnation. It has drawn up a code of
practice for the elimnation of racial discrimnation and the pronotion of
equality of opportunity in enploynment which gives practical guidance to

enpl oyers, trade unions and others on the provisions of the Act; the code was
approved by Parlianent and becane operative in April 1984. The Comn ssion
al so nakes grants for projects undertaken locally by over 88 Race Equality
Councils as well as other bodies. The Race Rel ations Act does not apply to
Northern Ireland, where different anti-discrimnation |legislation applies to
suit the local circunstances

154. A draft proposal for a Race Relations (Northern Ireland) Order was
published in July 1996, and it is intended that the legislation will cone
into operation fromApril 1997. The legislation will follow the genera
lines of the Race Rel ations Act 1976, with some anendnments tailored to suit
Northern Ireland. The Order will also establish a Conm ssion for Racia
Equality for Northern Irel and.

155. The law regarding incitenent to racial hatred has been strengthened by
the Public Order Act 1986 which canme into force in April 1987. A person using
t hreat eni ng, abusive or insulting words or behaviour or displaying, publishing
or distributing such material is guilty of an offence; this applies both where
racial hatred is likely to be stirred up and where the person concerned
intends to stir it up. The Act also extends the law to cover broadcasting
(except by the British Broadcasting Corporation and the |Independent Tel evision
Conmi ssion) and cabl e and ot her nedia which invol ve recordi ngs of visua

i mges or sounds. It is also an offence to possess racially inflanmatory
materi al, and the Governnment took steps in the Crinminal Justice Act 1994 to
i ncrease the police powers of entry, search and seizure for the publication
and distribution of such materi al
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The Parlianentary Conmi ssioner for Adninistration

156. The Parliamentary Conmi ssioner Act 1967 established the office of the
Parliamentary Conmi ssioner for Administration (PCA) - often referred to as the
“Orbudsman” - to investigate conplaints by nenbers of the public who claimto
have sustained injustice as a result of mal adm nistration

157. The Conmi ssioner can investigate actions taken “in the exercise of

adm nistrative functions” by or on behalf of the departments of centra
Governnment. A wi de range of bodies, such as the Equal Opportunities

Commi ssion, the Comm ssion for Race Relations, the Legal Aid Board, and bodies
regul ating privatized industries, fall within its jurisdiction. Conplaints
are referred to the PCA by nenbers of Parlianent. The PCA is independent of
Governnment, and reports to a cormittee of the House of Conmons. Reports are
publ i shed.

158. A nunber of other “Orbudsnen” have al so been established, for |oca
government, for the National Health Service and the Legal Services Onbudsman

Data protection

159. The growi ng power of conputers to collect and redistribute information
about individuals has been a matter of concern since the early 1970s. The
Data Protection Act 1984, which applies throughout the United Kingdom

provi des safeguards for the handling of personal data on conputer, and has
enabl ed the United Kingdomalso to ratify the 1981 European Convention for the
Protection of Individuals with Regard to Automatic Processing of Persona

Dat a.

160. The 1984 Act's Data Protection Principles require, for exanple, that
personal data should be processed fairly and lawfully, used only for specified
pur poses and subject to proper security. Those who wi sh to process data nust
(with some exceptions) register with the Data Protection Registrar, who has
powers to enforce conpliance with the Principles.

161. Although the Act (and the parent Convention) are concerned with data
protection, they are also intended to facilitate flow of the data; safeguards
have been applied, thus striking a balance between the right to know and

i ndi vi dual privacy.

162. Work is currently in hand to transpose into United Kingdom | aw,
by 24 October 1998, the provisions of the EC Directive on data protection

Conpl ai nts against the police

Engl and and WAl es

163. Provision for the handling of conplaints against the police in England
and Wales is made in part I X of the Police and Crimnal Evidence Act 1984
(PACE), which established the Police Conplaints Authority (PCA), and in
regul ations. The PCA can only supervise the investigation of events on or
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after 29 April 1984, although their other powers (e.g. in respect of
di scipline) are not so limted. The Authority's functions are described
bel ow.

164. Section 84 of the Act defines “conplaint” as any conpl ai nt about the
conduct of a police officer which is submtted by a menber of the public or on
behal f of a menber of the public and with his or her witten consent. The
sanme section provides that any aspect of a conplaint which relates to the
direction and control of a police force by the chief officer or person
perform ng the functions of the chief officer is outside the scope of the
arrangenents for dealing with conplaints set out in part |IX of PACE

165. Where the conplaint is against a senior officer, the rel evant police
authority is required by section 86 of the Act to record and investigate it,
although if they are satisfied that the conduct conpl ai ned of, even if proved,
woul d not justify a crimnal or disciplinary charge, they may deal with it
according to their discretion

166. Where a chief officer receives a conplaint against an officer of his
force who is of the rank of chief superintendent or below, the chief officer
is required by section 85 of the Act to record it and to arrange for it either
to be resolved informally or, if it is not suitable for informal resolution
to be formally investigated

167. In certain circunstances the requirenent to investigate formally or
resolve informally a conplaint may be dispensed with. The Police (Conplaints)
(General) Regul ations 1985 provide for such a dispensation in any case where a
conplaint is withdrawn. The Police (Di spensation from Requirenment to

I nvestigate Conpl ai nts) Regul ati ons 1985, which was anmended by the Police

(Di spensation from Requirenent to Investigate Conpl aints) Regul ati ons 1990,
provi des for such a dispensation in the follow ng circunstances:

(a) Where a conplaint is anonynous or repetitious;

(b) Where a conplaint is vexatious, oppressive, or otherw se an abuse
of the procedures for dealing with conplaints; or is incapable of being
i nvestigated as defined in the Schedule to the Regul ations;

(c) Where nore than 12 nonths have el apsed between the incident, or
the latest incident, giving rise to the conplaint and the making of the
conpl aint, and either where there is no good reason for the delay or where
injustice would be likely to be caused by the del ay.

168. Section 85 of the 1984 Act provides that the first step to be taken by
the chief officer after the recording of a conplaint is to consider whether

i nformal resolution m ght be appropriate and if so to appoint an officer of at
| east the rank of chief inspector to carry out the procedure. Conplaints are
only suitable for informal resolution if the conduct conpl ained of, even if
proved, would not justify a crimnal or disciplinary charge and if the
conplainant is content for the conplaint to be handled in this way.

169. Informal resolution is intended to provide a flexible and sinple
procedure for dealing with conplaints of a mnor nature which would ot herw se



HRI / CORE/ 1/ Add. 5/ Rev. 2
page 35

attract the full length and formality of the investigation process. The
procedure is appropriate where it is clear fromthe outset that any alleged
crimnal behaviour or breach of the discipline code is one which, if proved to
have occurred, would probably be dealt with not by crimnal or forma

di sci plinary charges, but by an informal warning or by advice; or where
prelimnary investigation reveals that the conduct was both | awful and
reasonabl e.

170. The procedure is governed by the Police (Conplaints) (Inform
Resol uti on) Regul ations 1985. These require that the officer appointed to
attenpt informal resolution (the “appointed officer”) should seek the views of
both the conpl ai nant and the of ficer agai nst whomthe conpl aint has been nade.
The appointed officer's task is to achieve a position in which the conpl ai nant
is satisfied that his conplaint has been dealt with in an appropriate manner

This will not necessarily require an apology on behalf of either the force or
the officer concerned. |In sone instances it suffices to explain to the

conpl ainant the |l aw or the procedures under which the officer was operating at
the time of the incident which gave rise to the conplaint. 1In yet others

there may be an irreconcilable difference in the conplainant's and the
officer's description of the incident, in which case it will often be
sufficient for the position to be explained to the conplainant and for the
latter to be invited to accept that nothing further can be done. The only
l[imt which the Regul ations place on the appointed officer's freedomto
approach the resolution of the conplaint in the nost appropriate way is the
requi rement that he or she should not render any apol ogy on behalf of the

of ficer concerned unless that officer has admtted the conduct conpl ai ned of.

171. Wiere it appears to the chief officer, after attenpts have been nade to
resolve a conplaint informally, that informal resolution is inpossible, or
that the conmplaint is for any other reason not suitable for inform

resol ution, he or she nust arrange for it to be formally investigated. In
such cases the foll owi ng applies:

(a) Mandatory referral to the PCA. \Were a chief officer has
deci ded that a conplaint should be formally investigated, he will first
consi der whether it is necessary or desirable for reference to be made to
the Police Conplaints Authority for supervision of the investigation.
Section 87 (1) (a) (i) of the 1984 Act requires the chief officer to refer to
the Authority any conplaint alleging that the conduct conplai ned of resulted
in the death of, or serious injury to, some other person. The Police
(Conpl aints) (Mandatory Referrals, etc.) Regulations 1985 require reference to
the Authority of any conplaint alleging conduct which, if shown to have
occurred, would constitute assault occasioning actual bodily harm or an
of fence under section 1 of the Prevention of Corruption Act 1906; or a serious
arrestable offence within the neaning of section 116 of the 1984 Act.
Notification of the conplaint nust be given to the Authority within a
specified tine;

(b) Discretionary referral to the PCA. Section 87 (1) (b) of the 1984
Act provides that the chief officer may refer to the Authority any conpl ai nt
which is not required to be referred to them Section 87 (2) enpowers the
Authority to require the subm ssion to them of any conplaint not referred to
them by the chief officer. Under section 88 any non-conplaint matter which
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i ndicates that an officer may have commtted a criminal or disciplinary

of fence may be referred to the Authority if it appears to the chief officer
that it ought to be referred by reason of its gravity or because of
exceptional circunstances

(c) The PCA's duty. The Police Conplaints Authority is required
to supervise the investigation of any conplaint referred to it under
section 87 (1) (a) (i) of the 1984 Act and of any other conplaint (or
non-conpl aint matter referred to it under section 88) if they consider that it
is desirable in the public interest to do so. |If the Authority supervises an
investigation, it may choose to exercise its right, under section 89 of the
Act, to approve the appointnent of the investigating officer

(d) The investigating officer. Section 85 of the 1984 Act provides
that the officer appointed to conduct a formal investigation should be of at
| east the rank of chief inspector and of at |east the rank of the officer
agai nst whomthe conmplaint is nade. Mbdreover, under the Police Discipline
Regul ati ons 1985 the investigating officer should be serving in a different
subdi vi sion or branch fromthe officer conplained against. |In appropriate
cases the chief officer will invite an officer from another force to conduct
t he investigation.

172. \Wen the investigating officer has conpleted the investigation, or has
taken it as far as is reasonably possible, he or she will submt a report to
the chief officer. |If the investigation has been supervised by the Police
Conpl aints Authority the investigating officer will instead subnmit the report
to the Authority and send a copy to the chief officer. At the end of an

i nvestigation which it had supervised, the Authority must issue a statenent
(which will be sent to the chief officer, the conplainant and the officer
conpl ai ned agai nst) showing whether it is satisfied with the conduct of the

i nvestigation, and specifying any respect in which it is not. If it is not
satisfied with the investigation, it may record its reasons for this.

173. Under section 90 (4) of the 1984 Act if a chief officer determ nes that
an investigation report indicates that a crimnal offence may have been
commtted by a nmenber of that force, and if the chief officer considers that
the offence indicated is such that the officer ought to be charged with it,
then a copy of the report nust be sent to the Director of Public Prosecutions.
The Director will personally informa conplainant directly of his decision
whet her or not a police officer conplained of should be prosecuted. The
Director does not give reasons for this decision, but where the decision is
agai nst prosecution, the replies sent to the conpl ai nant and the chief officer
will normally indicate whether the Director considers that the evidence is
insufficient to justify crimnal proceedings or that crimnal proceedings are
not necessarily in the public interest.

174. After any crimnal aspects have been considered the chief officer is
required to submit the case to the Police Conplaints Authority (together with
a copy of the investigation report, where the Authority has not supervised the
i nvestigation) setting out the chief officer's opinion of the conplaint and
giving particulars of any disciplinary charges which have been preferred or
are proposed or, where disciplinary charges have not been brought, the reasons
for not doing so. The chief officer is not required to subnit the case to the
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Aut hority for consideration where disciplinary charges have al ready been
preferred and the officer concerned has adnitted the charge and not w thdrawn
t he adm ssi on.

175. \Where the Police Conplaints Authority consider that a disciplinary
charge should be preferred against an officer in respect of a matter
conpl ai ned of which has not already been the subject of disciplinary charges,
it will recoomend to the chief officer the charge which it considers should be
preferred, giving reasons for its reconmendation. The chief officer wll
informthe Authority whether he or she accepts its reconmendation and, if so,
proceed to prefer the charges. Were the chief officer disagrees with the
Aut hority's recommendation to prefer a disciplinary charge, they may enter

di scussions, but in the last resort, if nutual agreement cannot be reached,
the Authority has the power to direct the chief officer to bring specified

di sci plinary charges.

176. Section 104 of the 1984 Act addresses itself to the issue of double

j eopardy and provides that where a nmenber of a police force has been convicted
or acquitted of a crimnal offence the officer shall not be |iable to be
charged with any offence against discipline which is in substance the sane as
the of fence of which he or she has been convicted or acquitted.

Scot | and

177. There is no Police Complaints Authority in Scotland. The chief
constable is statutorily responsible for ensuring that conplaints against his
officers are investigated, but conplaints involving alleged crimnal conduct
are referred to the procurator fiscal who is entirely independent of the
police service

178. The conplaints procedure was reviewed by Her Mjesty's Chief Inspector
of Constabulary (HMCIC) in 1993; he concluded that the system worked well

M ni sters have, however, decided that they wanted to inject a greater degree
of independent scrutiny into the system and deci ded that HMCI C shoul d have an
enhanced role in the consideration of conplaints. Provision for this was made
in the Police and Magistrates' Courts Act 1994 which enmpowered HMCIC to
require a chief constable to re-exam ne a conplaint. The outconme is now
notified to the conplainant, together with any comments which HMCI C may have.
These arrangenments cane into effect on 1 August 1996.

179. Conmplaints are investigated by a senior officer who has had no earlier

i nvol venent with the case. In some cases the investigating officer comes from
anot her police force but that nornmally happens only in cases where there are
conpl ai nts agai nst chief officers or where very serious allegations are

i nvol ved.

Northern Irel and

180. In Northern Ireland the Independent Conmi ssion for Police Conplaints for
Northern Ireland (1 CPC) considers conplaints and, subject to any adjudication
of the Director of Public Prosecutions, the relevant investigation reports.
The ICPC is charged with ensuring that the investigation of conplaints is
carried out in a thorough and inpartial manner and is required to supervise
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the investigation of all conplaints involving death or serious injury, and can
supervi se the investigation of other conplaints. Procedures are broadly
simlar to those in England and Wl es

Addi tional safeguards for human rights in Northern Irel and

181. In recognition of the special needs of this part of the United Ki ngdom
the post of Independent Assessor of MIlitary Conplaints Procedures was
establ i shed under the Northern Ireland (Energency Provisions) Act 1991

The Assessor's primary role is to review arny procedures for investigating
non-cri m nal conpl ai nts agai nst nmenbers of the armed forces in

Northern Ireland. The Assessor submits an annual report to the Secretary of
State which is published and |laid before Parlianent.

182. The Standi ng Advi sory Comm ssion on Human Ri ghts (SACHR), established
under the Northern Ireland (Constitution) Act 1973, is an independent body
whi ch reports annually to the Secretary of State for Northern Ireland on a
wi de range of matters pertaining to human rights in Northern Ireland. The
report is published and laid before Parlianent.

I'V. | NFORMATI ON AND PUBLICI TY

183. The Governnent publishes, through Her Majesty's Stationery Ofice, the
texts of United Nations human rights instrunents signed by the United Ki ngdom
Publ i shed texts are presented to Parlianment and copies are placed in the
libraries of the House of Commons and House of Lords. Copies may be purchased
fromall good bookshops and nmay be borrowed fromthe larger lending |ibraries.

184. The United Kingdoms reports to the bodies established under the various
United Nations human rights instrunents to nonitor State party conpliance with
treaty obligations are prepared by the Governnent, drawi ng on information and
expertise fromboth governnent departnents and outside sources. Copies of the
reports are nmade available to Parlianent and to interested bodies on
publication, and are also available to nenbers of the public.



