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Chapter 111
EXAM NI NG AND REVI EW NG EXI STI NG AGREEMENTS ON | NVESTMENT TO | DENTI FY
THEI R | MPLI CATI ONS FOR DEVELOPMENT, AS CALLED FOR | N PARAGRAPH 89 (b)
OF “A PARTNERSH P FOR GROAMH AND DEVELOPMENT”
(Agenda item 4)
1. For its consideration of this item the Conm ssion had before it the

fol |l owi ng docunent ati on:

“Report of the Expert Meeting on Existing Agreenents on |nvestnment and
their Devel oprment Di nensions” (TD/ B/ COM 2/5-TD/ B/ COM 2/ EM 1/ 3)

CGeneral statenents

2. In his introductory remarks, the Chief of the International Investnent,

Transnationals and Technology Flows Branch of the Division on |nvestnent,

Technol ogy and Enterprise Devel opnent noted that the |iberalization of nationa

frameworks for foreign investnent continued to be the nost outstanding trend in
national policies. 1In response to this, and devel opnents at the internationa
| evel, UNCTAD | X had given a nandate to “identify and anal yse inplications for
devel opnent of issues relevant to a possible multilateral framework on
investnent”. In response to this mandate, both the intergovernnmental machinery
and the secretariat had initiated a nunber of activities, with a view to
el uci dati ng the devel opnent di nension. The panel discussion under this agenda
item had been conceptualized with that objective in mnd. The purpose was to
begi n a process of discussion on the devel opment dinension. |If the discussions
could help to throw sonme light on this critical question, it would show that
UNCTAD was indeed a forumin which all countries could freely explore policy
i ssues and build consensus in an area of critical inportance for internationa
econom c rel ations.

3. The Chairperson of the Expert Meeting on Existing Agreenents on | nvestnent

and their Devel opnent Di nensions introduced the Expert Meeting s report to the

Comm ssion. He explained that although the nmain topic of the debate had been
bil ateral investnment treaties, the discussions had not focused on BITs per se,
but rather on their relevance to a possible nmultilateral framework on investment
and the development dinension of international investnment agreenments.
Partici pants had di scussed five basic issues: reasons for concluding BITs; issues
addressed by BITs; experience with the application of BITs; the role of BITs in
t he devel opnent of national |aw and standards of international law, and the
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devel opnent di nensi on. On the last point, he said that, in his view, the
di scussion had reveal ed serious concern about the failure of existing investnent
agreenents to address devel opnent needs. He shared the view expressed in the
Agreed Concl usions of the Expert Meeting, in which the participants stressed the
need for further deliberations by the Comm ssion on such questions as the type
of provisions that contributed both to attracting FDI and to addressing
devel opnment concerns; simlar work should be undertaken in relation to existing
regional and nultilateral agreenents. The international comunity woul d benefit
from the Commission’s further consideration of the devel opment dinmension in
i nvest ment agreenents.

4, The Chairperson of the Conmmi ssion, introducing the Panel on Criteria to
Test the Devel opnent Friendliness of International |nvestnent Agreenents, noted

the increasing interest in considering the devel opnment inmpact of internationa
investnment treaties, which he attributed to the positive attitude of Governnents
towards inward and outward FDI. He introduced the panellists -
M. Samuel K B. Asante, M. Arghyrios Fatouros, M. AYV. Ganesan and
M. Patrick Robinson

5. The Secretary-General of UNCTAD stressed the central inportance of this
agenda item Indeed, discussions on foreign investnment were gradually becon ng

one of the nost inportant systemic issues in the world econony, with strong
i nkages to the current debate on the l|iberalization of financial nmarkets and
the issues these raised. UNCTAD was not the only international organization that

tried to reflect in its work the full inplications of these issues; other
or gani zations, such as the WO and the IM~, also tried to do so. He enphasized
that FDI could not be analysed in isolation fromother issues. |In particular

he stressed its inmportance in contributing to the creation of sound nationa
production system Recalling the |Iessons of economc history, he said that it
was in the interest of the transnational corporations thenselves to be seen as
good corporate citizens, and to be the catalyst for developnent by way of
transfer of technol ogy, nmanagerial skills and access to narkets. This would be
the best guarantee for the economc stability that transnational corporations
sought .

6. The representative of Venezuela stressed his country's interest in
participating in UNCTAD s discussions on international investnment agreenents and
their devel opnent dinmensions, stimulated by its efforts to gradually open up
sectors closed to foreign investnment. He shared the view that although bil ateral
i nvestment agreements could contribute to attracting FDI, their inpact was
limted by the fact that they did not provide for active policies for the
pronotion of FDI or the transfer of technol ogy. Mreover, he noted that weaker
countries mght be unable to influence a balance between the rights and
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obl i gations provided for in such agreements. He expressed concern that sone
countries were ready to sign these agreenents at the cost of waiving sonme their
rights stipulated in other international treaties, for exanple in the area of
intell ectual property rights. Therefore, he agreed with the view that there was
a need to harnoni ze the ternms of the different international treaties. Venezuela
sought advantages in the negotiation of a nultilateral framework on investnent,
as this would increase the collective bargai ning power of small countries and
address their devel opment concerns. In his view, one of the npst interesting
i ssues discussed at the Expert Meeting on Existing Agreenents on | nvestnment and
t heir Devel opnent Dinensions (which was not reflected in the report) was the
| i nkages between the obligations of the OECD countries emanating from the
Mil til ateral Agreement on |Investnment and the commitnents the same countries had
undertaken in the WO In this regard, he noted with satisfaction that the
benefits and privileges of the OECD instrunents would be extended to third
countries on an nost-favoured-nation basis. He assured participants of his
del egation's full and continued support for the work of the Comm ssion and, in
particular, for the idea of training courses for negotiators of internationa

i nvest ment agreenments, to be organized by UNCTAD in cooperation wth other
i nternati onal organizations and with Governnents

7. The spokesman for the African Group (Mrocco) noted that the globalization

and liberalization of foreign investnent had stinulated the interest of
devel oping countries in negotiating international investment agreements, and
participating in the WIO Wirking G oup on the Relationship between Trade and
Investnent. Africa itself accounted for one-fifth of the bilateral investnent
treaties signed so far by devel oping countries. African countries participated
i n subregional, regional and interregional initiatives. He deplored the |ack
of an all-African investnent instrunent or investnent forum where a common
position could be fornulated. This was why, as the participants in the UNCTAD
regi onal investnent synposiumin Fez in May 1997 had stated, it was so inportant
to organi ze regional neetings in order to continue to analyse the devel opnent
di mension of international investnent treaties. At the Fez synposium UNCTAD
had been encouraged to explore the possibility of organizing a conference to
focus on the needs of the |east devel oped countries. In his view UNCTAD should
hel p developing countries to achieve full and effective participation in
i nternational negotiations. He underlined the useful ness of the technical paper
series on issues relevant to international investnment agreenents, which was being
prepared by the UNCTAD secretariat. He asked the secretariat to organize
trai ning courses on international investnent instrunments and sem nars to follow
up the successful Divonne sem nars of 1996.
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8. The representative of Switzerland noted that it had becone quite conmon
to stress the inportance of international investnent for devel opnent, and the
dense network of bilateral investnent treaties had been built on this basis.
He considered that international cooperation efforts currently under way woul d
enrich, fine-tune and harnoni ze the knowl edge and experience accumulated in the
BIT network. These efforts should aimat extending and applying this know edge
and experience to all potential beneficiaries. In his opinion, UNCTAD was the
best forumfor transmtting such know how to devel opi ng countries. He stressed
that the discussions in UNCTAD on a potential nultilateral franmewrk on
i nvestnment should encompass all conpetences, including those relating to
investnment risks. He offered his country's continued and firm support for these
activities of UNCTAD, which would certainly prove to be a difficult task but
whi ch were a necessary condition for the full sharing of the benefits of FD by
all countries.

9. The representative of Japan supported the idea of building the capacity
of developing countries in the area of international investnment, which in his
opinion would yield results even in the short run. As regards the internationa
i nvestnent agreenents thenselves, he shared the view that their devel opnent
friendliness should be consistent with the trend towards |iberalization.
Furthernore, he endorsed the view that investnment rules should encourage FDI
flows to devel oping countries, and shared the concern that biased, restrictive
provi sions would be an obstacle to those flows. He saw a mmjor role for
i nternational investnment agreenents in creating stability and predictability,
and agreed that there was no real contradiction between investor protection and
devel opnment objectives. He noted that social responsibility and ethical conduct
were now part of the corporate culture of nmost TNCs. He stressed the inportance
of creating conpetitive markets in strengthening the conpetitiveness of
enterprises in host economes, and in ensuring maximum efficiency and consuner
wel fare. For this reason, he advocated non-discrimnatory treatment for foreign
investors. The initiative to invest should come fromthe private sector, which
in turn could be pronmpted by Governnents. A desirable multilateral investnent
agreenent could play a significant role in supporting such initiatives.

10. The representative of Luxenbour g, speaking on behal f of t he
Eur opean Community, said that she shared the interest of many del egations in the

t opi ¢ under discussion, which had stinulated a rich exchange of views. As work
progressed, it was becomng increasingly clear that there was desire by both
devel oped and devel oping countries to continue to follow these discussions on
investment very closely in international forums and, nost particularly, in
UNCTAD. She noted a nunber of concrete questions that emerged from consi deration
of the inpact of existing agreenents on the devel opnment process, nanely the
possi bility of having specific provisions for foreign investors that conpelled
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themto conformtheir investnents to the devel opnent objectives of their host
countries; the possibility of opening only certain sectors to foreign investment;
and the possibility of not dealing with questions of market access but only with
i ssues of protection after entry. To the extent that international agreenents
focused on the protection of investnment after entry, they could create a stable
climate that could encourage further flows of investnent beneficial for
i nvestment. For exanple, effective protection as regards expropriation was a
necessary el ement consistent with any devel opnment obj ective. Measures regarding
performance requi renents were nore problematic. The European Union did not find
them effective for the developnent process. Regarding the question of
prescribing market access in devel opnent-friendly agreenents, this was indeed
a very delicate question. She recognized that even in countries with very
liberal policies on FDI a nunmber of industries remained closed to the latter.
However, some conmitnents in future international investnent agreements on market
access could send a positive signal regarding the seriousness of countries

policies on liberalization

11. The representative of Brazil noted that his country, being a mgjor
devel opi ng host country for large flows of foreign direct investnent was very
interested in the topic under discussion. It had signed sonme 20 bilatera
investnment treaties and was party to an increasing nunber of regional agreenents
dealing with investnent. It had co-sponsored the two UNCTAD semi nars held in
Di vonne and an CECD neeting in Brazil for the Latin American countries. H's
del egati on thought that the Mdrand mandate was being carried out very well by
UNCTAD; in particular, the Expert Meeting on Existing Agreements on |nvestnent
and their Devel opnent Dinensions, and the Expert Meeting on |Investnent Pronotion
had been very useful. He |ooked forward to the activities and publications of
the secretariat, especially the Wrld Investnment Report and the technical paper

series on issues relevant to a possible nmultilateral investnent framework. He
enphasi zed the inportant role of UNCTAD in pronoting the exchange of ideas and
i mproving the understanding of the issues involved in international investnent
agreenent s.

12. The representative of Norway stressed the inmportance of the analytical role
pl ayed by UNCTAD, as denonstrated by the very useful discussions that had taken
pl ace under this agenda item He also enphasized the inportance of coordinating
the work being carried out in this area in various multilateral forums, which
shoul d be done in a conplenmentary manner

13. The representative of |ndia enphasized that the discussion under this item
was the beginning of a process. The Commi ssion had made a good start, and work
needed to continue to look nore deeply into the issue of investnment and
devel opment. This issue had so far been sidetracked in debates in other foruns.
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He requested an inventory of the criteria nmentioned in the discussions, to be
made avail able so that they could be exam ned in nmenmber countries. India |ooked
forward to hosting the regional semnar on international investnment agreements
early in 1998.

14. The Chief of the International |nvestnent, Transnationals and Technol ogy

Fl ows Branch of the D vision on Investnent, Technol ogy and Enterprise Devel opnent

said in his concluding remarks that the neeting was an encouragi ng begi nni ng of
a process of discussions that needed to be followed by nore in-depth work.
Noting that the traditional definition of foreign direct investnment had been
broadened in bilateral investnent treaties, he stressed the need to consider the
inmplications of a broader definition. Finally, he said that the secretariat was
encouraged by the expressions of appreciation and support from del egati ons.
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Chapter |V
REPORTS OF THE SUBSI DI ARY BODI ES OF THE COWVM SSI ON
(Agenda item 5)
15. For its consideration of this item the Conm ssion had before it the

fol |l owi ng docunent ati on:

“Agreed concl usions of the Expert Meeting on Investnent Promption and
Devel opnent Obj ectives” (TD/ B/ COM 2/ EM 2/L. 1)

CGeneral statenents

16. The Chairperson of the Expert Meeting on lnvestnent Pronotion and
Devel opnent Obj ectives, which had been held from 24 to 26 Septenber 1997,
presenting the agreed conclusions of the Expert Meeting, said that three main
i ssues had been discussed, namely inward FDI pronotion, outward FDI pronotion
and investnent incentives. More than 100 participants from 88 countries had
taken part in the Meeting, including experts fromthe private sector representing
a wi de range of econonmic concerns. The agreed conclusions of the Meeting were
addressed not only to countries but also to the UNCTAD secretari at.

17. Wth regard to the pronotion of inward FDI, countries needed to el aborate
a pronotion strategy targeting investors and to identify the conparative
advant ages they could offer to investors, as well as inpedinments to investnent.
On the pronotion of outward FDI, a nunber of international bodies engaged in such
activities had been identified, and it would be useful to bring those agencies
whi ch pronoted outward FDI into contact with those pronoting inward FDI. On
i nvestment incentives, it was only when countries had nmet a certain nunber of
basic criteria in terms of a healthy econom c environnment and an adequate | egal
i nvestnent framework and infrastructure that they could attract increased FDI,
and incentives alone were not sufficient.

18. Wth regard to UNCTAD, it should provide technical assistance, particularly
advi sory services and training, in the following areas: identification of
i npedi nents to inward investnment; elaboration and formulation of investnent

pronotion strategies; investor targeting; establishment and devel opnent of
i ndustrial zones and sites; and establishment of information systens for
i nvest ment pronotion. On the last point, the classification of investnent

reci pient countries should be based not only on the size of the investnent
received but also on other criteria such as the nunber of jobs generated by
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i nvestnents, the increase in val ue-added production and increased exports. On
i nvestment statistics, greater harnonization and standardi zati on were needed.

19. The representative of the UNCTAD secretariat said that the Expert Meeting
had been enriched by the participation of a |arge nunber of practitioners from

i nvest ment pronotion agencies, as well as conpany representatives who had
provi ded their perspectives on the locational decisions of investors. The
Meeti ng had provided useful guidance for the work of the UNCTAD secretariat and
had agreed that UNCTAD s Advi sory Services on Investnment and Technol ogy coul d
provi de technical assistance in specific areas of investnent pronotion, as wel
as collaborating with UNNDO and M GA. He thanked donors and UNDP for providing
t he extrabudgetary funds which had enabl ed UNCTAD to provi de technical assistance
in these areas for the past 20 years, and also the Swiss CGovernnment for its
recent contribution to UNCTAD s Trust Fund through a newy established quick
response w ndow for technical co-operation projects. He called for the
conti nuation of financial assistance from donor countries and UNDP. UNCTAD was
ready to provide assistance to host countries in evaluating the costs and
benefits of their incentive schenes. Finally, the discussion on outward
i nvest ment pronotion had shown that it would be useful to have another neeting
on cooperati on between inward and outward investnent agencies, with nore active
participation by outward investnent agencies.

20. The representative of Kenya said that the recommendati ons of the Expert
Meeting woul d have to be adopted, applied and followed up by both Governnents
and the private sector. The |ess devel oped countries and their partners from
the developed countries had a joint responsibility as key players in the
devel opnment process. Concerni ng WAI PA, he congratul ated UNCTAD for the support
it had given by serving as the interimsecretariat for WAIPA, and he encouraged
UNCTAD to continue that support. He requested UNCTAD s assistance in creating
the capability to establish an investor tracking systemin Kenya s investnent
pronoti on agency. The Governnent of Kenya had decided that the Kenyan | nvest ment
Pronotion Centre be restructured, upgraded and strengthened to fall in line with
international standards. Wth regard to the experience of the nenber States of
ASEAN and China in investment pronotion, he proposed that efforts be made to
identify inpedinments to investnent flows to Africa taking into account these
experiences.

21. The spokesnman for the African G oup (Mrocco) said that his Goup supported
t he recomendati ons of the Expert Meeting, as they represented elenents of a
package which would hel p i nprove the environnment for attracting increased FDI
That was particularly inportant in Africa, which had the |owest rate of FDI
The Expert Meeting had reconmended that UNCTAD adopt a new system of
classification of FD recipient countries, and that classification could be
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useful not only in UNCTAD s anal ytical work (World |Investnent Report) but also

in its technical assistance activities. Particular attention should be given
to the | east developed countries with regard to that classification, as well as
for technical assistance. Finally, he supported the request of Kenya with regard
to the identification of inpedinments to investnment flows to Africa.

22. The representative of Brazil said that the Expert Meeting had been very
informative, especially on the issue of investment policies and how the private
sector took decisions on investnent |ocations. The recomendations in
paragraph 9 of the Expert Meeting s agreed conclusions should be reflected in
t he Conmi ssion’s report.

23. The representative of Paraguay said that no expert from his country had
been able to attend the Expert Meeting because of |ack of funding, and he
requested that assistance be given to experts to enable them to attend such
meetings. He noted fromthe Meeting s agreed concl usions that some countries
were nore successful in attracting FDI than others and that FDI inflows were
concentrated on a small group of countries. More and nore countries in
Latin Anmerica were receiving significant FDI inflows as the region’ s markets
became nore integrated. It was inportant to seek programes and projects which
promoted diversification of exports and investnent in natural resources and
infrastructure in order to increase investnment possibilities. As regards
i ncentives, the topic remained controversial. Incentives today were al nost
conpul sory in attracting FD, although other el enents were undoubtedly inportant,
such as size of market and a stable econom c and political environment, but the
parameters differed anong countries. He requested the UNCTAD secretariat to
conduct work on the different inpact of incentives on countries. He supported
t he agreed conclusions of the Expert Meeting and said that, with UNCTAD s support
on investnment pronotion, countries could increase investnent into their
countries.

24. The representative of Zanbia supported the statenent of Kenya and
enphasi zed the inportance of taking advantage of the investnment experiences of

Asi a and China, including Hong Kong.

25. The representative of the UNCTAD secretariat said that due note had been

taken of the various suggestions relating to UNCTAD s work, both anal ytical work
and technical cooperation. He hoped that funds would be forthconming to allow
UNCTAD to respond to requests for assistance. |In this regard, the attendance
at the Expert Meeting of 18 experts fromthe | east devel oped countries and ot her
devel oping countries had been nmade possible thanks to funds provided by
t he Netherlands, UNDP and the European Union
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26. The Chairperson of the Expert Meeting on lInvestnment Pronotion and
Devel opnent Obj ectives, referring to the issue of classification of investnent
reci pient countries, said that, in its agreed conclusions, the Expert Meeting
had sought not to nake any distinction between countries in order to obtain the
br oadest consensus possible. Countries should be aware of their own wealth and
could, if they used their own resources correctly, attract increased FDI

Action by the Conmm ssion

27. At its plenary neeting on 2 Cctober 1997, the Conmi ssion on Investnent,
Technol ogy and Rel ated Fi nanci al |ssues endorsed the agreed concl usions of the
Expert Meeting on Investment Pronotion and Devel opnent Objectives, as contained
in docunent TD/ B/ COM 2/ EM 2/L. 1.
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Chapter V
OTHER BUSI NESS
(Agenda item 7)
28. The Vice-President of the Wrld Association of Investnent Pronotion

Agencies (WAIPA) reported on the Second Annual Conference of WAIPA, which was
held in Geneva from 23 to 27 Septenber 1997. WAIPA now had a nenbership of
95 investnent pronotion agencies (IPAs), 67 of which had been represented at the
Conference. Also present were representatives of CARICOM M GA, UNCTAD, UNDP
UNI DO and the private sector. The Conference had held joint neetings with the
Expert Meeting on Investment Pronotion and Devel opnent Objectives. Discussions
had been held on issues such as a possible nmultilateral franmework on investnent
and its devel opnent dinension, export processing zones, targeting investors,
| ocati onal decisions of investors, outward investnent pronption neasures and
i nvestnment incentives. A field trip had been organized to a technol ogy park in
CGeneva. During the Conference the CGeneral Assenbly of WAI PA had adopted severa
amendments to the WAIPA Statute, particularly concerning nmenbership, regiona
chapters and fi nancing. These anendnents permitted the full integration of
AFRI PA as the African chapter of WAIPA, as well as the establishnent of an
i ndependent WAI PA secretariat in 1998. Until then, UNCTAD woul d continue to act
as WAIPA's secretariat. The work programme adopted detail ed WAIPA activities
for the next year. UNCTAD, UNI DO and M GA had pl edged to support WAIPA in the
execution of key elements of the work programe. It had been decided to hold
t he next Annual Conference of WAIPA from 14 to 18 Septenber 1998.



