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CHAPTER I
ORGANIZATION OF THE SESSIOH
1. The International Iaw Commission, established in pursuance of General Assembly
resolution 174 (II) of 21 November 1947, in accordance with its Statute annexed
thereto, as subsequently amended, held its thirty-third session at its permanent
seat at the United Nations Office at Geneva from 4 May to 24 July 1981.
9., The work of the Commission during this session is described in the present
report. Chapter II of the report, on succe;sion of States in respect of matters
other than treaties, contains a description of the Commission's work on that
topic, together with 39 draft articles constituting the whole draft on succession
of States in respect of State property, archives and debts and commentaries
thereto, as finally approved by the Commission. Chapter III on the question of
treaties concluded between States and international organizations or between two
or more international organizations contains a description of the Commission's work
on the topic, together with 26 draft articles and commentaries therelo, as finally
approved by the Commission at the thirty-third session. Chapter IV on State
responsibility, chapter V on international liability for injurious consequence
arising out of acts not prohibited by international law, chapter VI on
jurisdictional immunities of States and their property and chapter VII on the
status of the diplomatic courier and the diplomatic bag not accompanied by
diplomatic courier, 'contain a description of the work of the Commission at its
present session on each of those respective topics. Finally, chapter VIII deals
with the second part of the topic of relations between States and international
organizations and the programme and methods of work of the Commission as well as
a number of administrative and other questions.
A, Membership

3. During the present session, the membership of the Commission was composed
as follow_s H

Mr, George H. AIDRICH (United States of America)

Mr. Julio BARBOZA (Argentina)

Mr, Mohammed BEDJAOUI (Algeria)

Mr. B. BOUTROS GHALI (Egypt)

Mr. Juan José CALIE y CALIE (Peru)

Mr. Jorge CASTANEDA (Mexico)



Mr. Emmanuel Kodjoe DADZIE (Ghana)

Mr. Leonardo DIAZ-GONZAIEZ (Venezuela)

Mr. Jens EVENSEN (Norway)

Mr. Laurel B, FRANCIS (Jamaica)

Mr. S.P, JAGOTA (India)

Mr. Frank X.J.C. NJENGA (Kenya)

Mr. Christopher Walter PINTO (Sri ILanka)

Mr. R.Q. QUENTIN-BAXTER (New Zealand)

Mr, Paul REUTER (France)

Mr. Yillem RIPHAGEN (Netherlands)

Mr. Milan SAHOVIC (Yugoslavia)

Mr. Sompong SUCHARITKUL (Thailand)

Mr. Abdul Hakim TABIBI (Afghanistan)

Mr. Doudou THIAM (Senegal)

Mr. Senjin TSURUOKA (Japan)®

Mr. Nikolai A. USHAKOV (Union of Soviet Socialist Republics)

Sir Francis VALIAT (United Kingdom of Great Britain and Northern Ireland)

Mr. Stephan VEROSTA (Austria) '

_ Mr., Alexander YANKOV (Bulgaria) ‘

4., On 6 May 1981, the Commission elected Mr., George H. Aldrich (United States
of America) to £ill the casual vacancy caused by the resignation of
Mr. Stephen M. Schwebel upon his election to the International Court of Justice.
5. At the 1688th meeting of the Commission, held on 10 July 1981, the Chairman
gtated that he had received a letter addreaged to him from Mr, Senjin Tsuruoka in
which he tenderéd his resignation from membership in the Commigsion. The Chairman
announced that at a private meeting the Commission had taken note of the letter of
Mr. Teuruoka and that a letter had been sent to Mr, Tsuruoka informing him -
accordingly. In addition, the Chairman announced that, as had been requested by
Mr. Tsuruoka, a letter had been addressed to the Secretary-General transmitting
a copy of the letter of resignation.

1/ See para. 5 below. .



B, Officexrs

6. At its 1643rd’and 1688th meetings, on 4 May and 10 July 1981, the Commission
elected the following officers:

Chairman: Mr. Doudcu Thiam

Firgt Vice-Chairman: Mr. Robert Q. Quentin-Baxter

Second Vice~Chairman: Mr. Milan Sahovié

Chairman of the Drafting Commitiee: Mr. Senjin Tsuruoka
. later, Mr. Leonard Diaz-Gonzilez

Rapporteur: Mr, Laurel B, Francis
7. At the present session of the Commission, its Enlarged Bureau was composed of
the officers of the session, former Chairmen of the Commission and the Special
Ra.pporteﬁrs. The Chairman of the Enlarged Bureau was the Chairman of the
Commission at the present session. On the recommendation of the Enlarged Bureau,
the Commission, at its 1650th meeting, on 19 May 1981, set up for the present
session a Planning Group to consider matters relating to the organization,
programme and methods of work of the Commission and to report thereon to the
Enlarged Bureau. The Enlarged Bureau appointed Mr. Robert Q. Quentin-Baxter
Chairman of the Planning Group, which was composed as follows: Mr. Julio Barboza,
Mr. Mohamned Bedjaoui, Mr. Laurel B. Francis, Mr. Frank X.J.C. Njenga,
Mr. Christopher W. Pinto, Mr, Willem Riphagen, Mr, Milan Sanovi¢ ’
Mr, Abdul Hakim Tabibi, Mr, Nikolai A, Ushakov and Sir Francis Vallat.

C. Drafting Committee

8. At its 164T7th meeting, on 8 May 1981, the Commission appointed a Drafting
Committee composed of the following members: Mr. George H. Aldrich,
Mr. Mohammed Bedjaoui, Mr. Juan Jogé Calle y Calle, Mr. Emmanuel Kodjoe Dadzie,
Mr. Leonardo Diaz-Gonzdlez, Mr. S.P. Jagota, Mr. Frank X.J.C. Njenga,
Mr. Paul Reuter, Mr. Abdul Hakim Tabibi, Mr. Nikolai Ushakov, Sir Francis Vallat
Mr, Alexander Yankov. Mr. Senjin Tsuruoka was elected by the Commission at its
164T7th meeting as Chairman of the Drafting Committee. Upon his resignation from
the Commission, the Commission, at its 1688th meeting, elected ‘
Mr. Leonardo Dfaz-Gonzdlez Chairman of the Drafting Committee. Mr. Iaurel B, Francis
also took part in the Committee's work in his capacity as Rapporteur of the
Commission. Members of the Commission not -members of the Committee were invited
to attend and a number of them participated in the meetings.



G

D. Secretariat
9., Mr. Erik Suy, Under-Secretary-General, the Legal Counsel, represented the
Secretary-General at the session. Mr. Valentin A. Romanov, Director of the
Codification Division of the Office of Legal Affairs, acted as Secretary to the
Commission and, in the absence of the Legal Counsel, represented the
Secretary-General. Mr. Eduardo Valencia-Ospina, Senior legal Officer, acted as
Deputy Secretary to the Commission. Mr. Andronico O. Adede, Senior Legal Officer,
Mr. Larry D. Johnson and Mr. Shinya Mﬁrase, Legal Officers, served as
Assistant Secretaries to the Commission.
' E. Agenda
10, At its 1643rd meeting, on 4 May 1981, the Commission adopted an agenda for
its thirty-third session, consisting of the following items:
1. Filling of casual vacancies in the Commission (article 11 of the Statute)
2, Succession of States in respect of matters other than treaties
3, Question of treaties concluded between States and intexrnational
organizations or between twb or more international organizations
4. State responsibility _
5. International liability for injurious consequences arising out of
acts not prohibited by international law :
6. . The law of the non-navigational uses of international watercourses
7. Jurisdictional immmnities of States and their property
8, Status of the diplomatic courier and the diplomatic bag not accompanied
.by diplomatic courier
9. Relations between States and international organizations (second part
of the topic) »
10. Programme and methods of work -
11. Co-operation with other bodies
12, Date and place of the thirty-fourth session
13, Other business.
11. The Commission held substantive discussions on all the items on its agenda
with the exception of items 6, "The law of the non-navigational uses of international
watercourses", and 9, "Relations between States and international organizations
(second part of the topic)". In the course of the session, the Commission held
55 public meetings (1643rd to 1697th) and two private meetings’ (on 6 May and
7 July 1981). In addition, the Drafting Committee held 19 meetings, the
Enlarged Bureau of the Commission five meetings and the Planning Group two meetings.

-4 -



12, Owing to the time réquired to complete the second reading of the draft
articles on succession of States in respect of State property, archives and

debts, and to commence the second reading of the draft articles on treaties
concluded between States and international organizations or between international
organizations, the Drafting Committee was unable to consider all the draft articles
which had been referred to it during the present session relating to the latter
topic as well as to other topics on its agenda. It should be understood, however,
that the Dréfting Committee remains seized of such articles and will consider them
in the course of the thirty-fourth session of the Commission, unless the Commission
at that session decides otherwise. The articles in question are thé following:
article 2, subparagraph 1 (h) and articles 27 %o 41 of the draft articles on
treaties concluded between States.and international organizations or between
international organizations; axrticles 1 to 5 relating to part 2 of the draft
articles on State responsibility; articles 7 to 11 of the draft articles on
Jjurisdictional immmities of States and their property; and articles 1 to 6 of

the draft articles on the status of the diplomatic courier and the diplomatic bag

not accompanied by diplomatic courier.



) CHAPTER II
SUCCESSION OF STATES IN RESPECT OF MATTERS OTHER THAN TREATIES
A. Introduction

1, Higtorfcal review of the work of the Commission

13. At its first session, held in 1949, the International Law Commission listed
the topic "Succession of States and Governments" among the 14 selected for
codification but did not give priority to its study.zj At its fourteenth session,
held in 1962, the Commission decided to include that topic on its programme of

work, in view of the fact that by paragraph 3 (a) of General Assembly -
resolution 1686 (XVI) of 18 December 1961 entitled "Future work in the field of
codification and progressive development of international law", the General Assembly
had recommended that the Commission should include “on its priority list the

topic of Succession of States and Governments".

14. During its fourteenth session, at the 637th meeting, held on T Moy 1962, the
Commission set up a Sub-Committee on the Succession of States and Govermments,

which it requested to submit suggestions on the scope of the subject, the method

of approach for a study and the means of providing the necessary documentation. The
Sub-Committee consisted of the following 10 members: Mr, Lachs (Chairman),

Mr, Barto¥, Mr, Briggs, Mr. Castrén, Mr. El-Erian, Mr. Elias, Mr. Liu, Mr. Rosenne,
Mr. Tabibi and Mr. Tunkin. The Sub-Committee held two meetings, on 16 May and

21 June 1962

15, In the light of the Sub-Committee's suggestions, the Commission took some
procedural decisions at its 668th and 669th meetings, held on 26 and 27 June 1962.
It decided, inter alia, that the Sub-Committee should meet at Geneva in January 1963
to continue its work, the Secretariat should undertake specific studies,6 and the
agenda for the Commission's fifteenth session should include the item "Report of

the Sub-Committee on Succession of States and Governments!,

y Yearbook of the Intermational Law Commission 1 » Pe 281, document A/925,
para. 16,

3/ Yearbook ... 1962, vol. II, p. 190, document 4/5209, para. 60.
Ibid., p. 189, para. 54.

Ibid., pp. 189-190 and 191, paras. 55 and 70-T71. .

Ibid., pp. 191-192, para. T2.

Ibid., p. 192, para. T4.
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16, The Secretary-General sent a circular note to the Govermments of Member States,
in accordance with the relevant provisions of the Commission's Statute, inviting
them to submit the text of any treaties, laws, decrees, regulations, diplomatic
correspondence etc., concerning the procedure of succession relating to the States
which had achieved independence after the Second Worxrld Wa.r.8

17. By its resolution 1765 (XVII) of 20 November 1962, the General Assembly
recommended that the Commission should

"eontinue its work on the succession of States and Govermments, taking into
account the views expressed at the seventeenth session of the

General Assembly and the report of the Sub-Committee on the Succession of
States and Govermments, with appropriate reference to the views of States
which have achieved independence since the Second World Waxr.,"

18, The Sub~-Committee on the Succession of States and Governments met at Geneva
from 17 to 25 Januaxry 1963 and again on 6 June 1963, at the beginning of the
International Law Commission's fifteenth session. On concluding its work, the
Sub-Committee approved a report by its Chairman, which was amnexed to the report

of the International lLaw Commission on the work of its fifteenth session. The
Sub-Committee's report contains its conclusions on the scope of the topic of
Succession of States and Governments and its recommendations on the approach the
Commigsion should adopt in its study. In the Yearbook of the International Law
Commission, 1963, the Sub-Committee's report is accompanied by two appendices,
reproducing respectively the summary records of the meetings held by the
Sub-Committee in January 1963 and on 6 June of the same year, and the memoranda and
working papers submitted to the Sub-Committee by Mr. Elias, Mr. Tabibi,

Mr. Rosenne, Mr. Castrén, Mr. Barto¥ and Mr. Lachs (Chairman of the Sub-Committee).lﬂ
19. The report of the Sub-Committee on the Succession of States and Goverrnments
was discussed by the Commission during its fifteenth session (1963), at the

702nd. meeting, after being introduced by the Chairman of the Sub-Committee, who
explained the Sub-Committee's conclusions and recommendations,” The Commission
unanimously approved the Sub-Committes's report and gave its general approval to
the recommendations contained therein. The Sub-Commitiee proposed that the

Commission should remind Govermments of the Jecretary-General's circular note,-l—l/ |

8/ Ibid., p. 192, para. 73,
9/ Yearbook ... 1963, vol. II, p. 260, document A/5509, annex II,

10/ See Yearbook ... 1963, vol. IT, pp. 262 and 282, document A/5509,
annex 1I. appendices I and II,

11/ See para. 16 above.



and the Commission gave instructions to the Sécretariat with a view to obtaining
further information on the practice of States., At the same time, the Commission
appointed Mr, Lachs as Special Rapporteur on the topic of the succession of States
and Goverrments.y/ ‘
20, The Commission endorsed the Sub-Commitiee's view that the objectives should be
"3 survey and evaluation of the present state of the law and practice in the matter
of State succession and the preparation of draft articles on the topic in the light
of new developments in international law", Several members emphasized that in -
view of the mpdern phenomenon of decolonization, "special attention should be
given to the problems of concern to the new States". The Commission considered
that "the priority given to the study of the question of State succession was
fully justified" and stated that the succession of Govermments would, for the time
being, be considered "only to the extent necessary to supplement the study on
State succession". ILikewise, the Commission considered it "essential to establish
some degree of co-~ordination between the Special Rapporteurs on, respectively,

the law of treaties, State responsibility, and the succession of States". The
Sub~-Committee's opinion that succession in the matter of treaties should be
“oconsidered in connexion with the succession of States rather then in the contex
of the law of treaties" was also endorsed by the Commission. The broad outline,
the order of priority of the headings and the detailed division of the topic
recommended by the Sub-Committee were agreed to by the Commission, it being
understood that the purpose was to lay down "guiding principles to be followed by
the Special Rapporteur" and that the Commission's approval was "without prejucie to
the position of each member with regard to the substance of the questions included
in the programme"'. The heading into which the topic was divided, were as follows:
(a) succession in respect of treaties; (b) succession in respect of rights and
duties resulting from sources other than treaties; (c) succession in respect of
membership of international organizations.

21, In its resolution 1902 (XVIII) of 18 November 1963, the General Assembly,
noting that the work of codification of the topic of succession of States and
Governments was proceeding satisfactorily, recommended that the Intermational Law

Commission should continue its work on the topic,

12/ See Yearbook ... 1963, vol. II, pp. 224-225, document A/5509, paras.56-6L.



"taking into account- the views expressed at the eighteenth session of the
General Assembly, the report of the Sub-Committee on the Succession of States
au.. ‘overnments and the comments which may be submitted by Govermments, with
appropriate reference to the views of States which have achieved independence
since the Second World Wap."

22, At its sixteenth session, in 1963, the Commission adopted its programme of work
for 1965 and 1966 and decided to devote its sessions during those two years to the
work of codification then in progress on the law of treaties and on special missions,
Succession of States and Govermments would be dealt with as soon as the study of
those two other topics and of relations between States and intergovermmental
organizations had been completed.lé/
the topic of succession of States at its sixteenth (1964), seventeenth (1965/1966)

and eighteenth (1966) sessions. In 1966, the Commission décided to place the topic

Consequently, the Commission did not consider

of the succession of States and Governments on the provisional agenda for its
nineteenth session (1967) .-1—4/

23. In its resolutions 2045 (XX) of 8 December 1965 and 2167 (XXI) of

5 December 1966, the General Assembly noted with approval the Commission's programme
of work referred to in the reports on its sixteenth, seventeenth and

eighteenth sessions. In resolution 2045 (XX) the Assembly recommended that the
Commission should continue, "when possible", its work on succession of States and
Govermments, "taking into account the views and considerations referred to in
General Assembly resolution 1902 (XVIII)", Resolution 2167 (XXI) in turn
recommended that the Commission should continue that work, "taking into account

the views and considerations referred to in Gemeral Assembly resolutions 1765 (XVII)
and 1902 (XVIII)".

24, At its nineteenth session, in 1967, the Commission made new arrangements for .

15/

the work on succession of States and Govermments. In doing so0 it took account

of the broad outline of the subject laid down in the report submitted by its
Sub-Committee in 1963 ,LG-/ and of the fact that Mr. Lachs, the Special Rapporteur
on the topic had ceased *o bc o member of the Commission. Acting on a suggestion

previously made by Mr, Lachs and in order to advance its study more rapidly, the

13/ Yearbook ... 1964, vol. II, p. 226, document 4/5809, paras. 36-37.

14/ Yearbook ... 1966, vol, II, p. 278, document A/6309/Rev.1, part II,
para. 74.

15/ Yearbook ... 126:2 vol I, p. 368, document A/6709/Rev.1/Corr.l,
paras. 38-4l,

16/ See para., 20 a,bove.



Commission decided to divide the topic of succession of States and Govermments
among more then one Special Rapporteur. On the basis of fhe division of the topic
into three headings ong.mally proposecl in the report of the Sub-Committee, which
was a.greed to by the Commlssz.on, it decided to appoint Special Rapporteurs for
two of these. Sir Humphrey Waldoci; formerly Special Rapporteur on the law of
treaties, was appointed Special Rapporteur for “succession in respect of treaties"
and Mr. Mohammed Bedjaoui, Special Rapporteur for Nguccession in respect of rights
and duties resulting from sources: other than treaties". The Commission decided to
leave aside, for the time being, the third heading in the division made by the

: Sub-Gommittee’, namely, "succession in respect of membership of internmatiorel
organizations", which it considered to be related both to succession in respect

of treaties and to relations between States and intergovernmental organizations.
Concequently, the Commission did not appoint a Special Rapporteur for this heading.
25, With regard to "succession in respect of treaties", the Commission observed
taat it had already decided in 1963 %o give priority to this aspect of the topic,
and that the convocation by General Assembly resolution 2166 (XXI) of

5 December 1966 on a conference on the law of treaties in 1968 and 1969 had made its

condification more urgent. The Commission therefore decided to advance its work
on that aspect of the topic as rapidly as possible as from its twentieth session
in i968. The Commission considered that the second aspect ‘of the topic, namely,
Nguccession in respect of rights and duties resulting from sources other than
reat:.es", was a diverse and complex matter which would require some preparatory
study. At its twentieth session, in 1968, the Commission deemed it desirable to
complete the study of succession in respect of treaties if possible during the
remainder of the Commission's- term of office in its composition at that time.1

26, The Commission's decisions referred to in paragraphs 24 ar{d 25 above received
general support in the Sixth Committee at the General Assembly's twenty-second and
twenty-third sessions. The Assembly, in its resolution 2272 (XXIT) of

1 December 1967, noted with approval the International Law Commission's programme

of work for 1968, and, repeating the terms of its resolution 2167 (XXI), recommended

that the Commission should continue its work on succession of States and

Governments, "taking into account the views and considerations referred to in

General Assembly resolutions 1765 (XVII) and 1902 (XVIII)". At the General Assembly's

17/ XYearbook ... 1268 vol. II, pp. 223-224, document A/7209/Rev 1,
paras, 100-101 and 103-104, .See also.paras 26-27 below,
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twenty-third session, it was noted with satisfaction that the International Law
Commission, following the recommendation of the General Assembly, had begun to
consider in depth the topic of succession of States and Govemments, and that some
progress had already been achieved at the Commission's twentieth session. Once
again, the General Assembly, in its resolution 2400 (XXIII) of 11 December 1968,
noted with approval the programme of work planned by the International Law
Commission and reccmmended that the Commission continue its work on succession of
States and Govermments, "taking into account the views and considerations referred
to in General Assembly resolutions 1765 (XVII) and 1902 (XVIII)", Subsequently,
the same recommendation was made by the Assembly in its resolution 2501 (XXIV) of
12 November 1969.

27. In 1974, on the basis of the provisional draft articiés vhich it had adopted
earlier and in the light of the observations received thereon from Govermments of
Member States, the Commission adopted a final set of 39 articles on succession of
States in respect of treaties#yi/ The General Assembly, by its resolution 3496 (XXX)
of 15 December 1975, decided to convene a conference of plenipotentiaries in 1977
to consider those draft articles and "to embody the results of its work in an
international convention and such other instruments as it may deem appropriate",
Pursuant to General Assembly resolution 31/18 of 24 November 1976, the

United Nations Conference on Succession of States in Respect of Treaties met in
Vienna from 4 April to 6 May 1977. The Conference approved a report recommending
that the General Assembly decide to recizgine the Conference in the first half of

1978, for a final session of four weeksy Upon its consideration of that report,
the General Assembly, by its resolution 32/47 of 8 December 1977, approved the
convening of the resumed session of the Conference at Viemnna for a period of

three weeks, or if necessary four, starting 31 July 1978. At the resumed session,

held at Vienna from 31 July to 23 August 1978, the Conference concluded the

18/ Yearbook ... 1974, vol. II (Part One), pp. 174 et seq.,
document 4/9610/Rev.l, chap. II, Sect. D.

19/ Official Records of the United Nations Conference on Succession of States

in Respect of Treaties, vol., III, Documents of the Conference (United Nations

Publication, Sales No. E.79.V.10), p. 140, document A;CONF.BO/IS, para. 26,

See also Official Records of the General Agsembly. Thiritv-second Session,
Supplement No. 32 2A7327325, Pe 57,
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consideration of the draft articles and adopted; on 23 August 1978, the text of
the Vienna Convention on Succession of States in Respect of Treatiess

28, Following his appointment as Special Rapporteur, Mr, Bedjaoui submitted to
the Commission, at its twentieth session, in 1968, a first report on succession
of States in respect of xights and duties resulting from sources other than
trea.ties.-z—l/ In that report he considered, inter alia, the scope of the subject
that had been entrusted to him and, accordingly, the appropriate title for the
subject, as well as the various aspects into which it could be divided. Following
the discussion of that report, the Commission, in the same year, took several
decisions, one of which concerned the scope and title of the topic and another the
priority to be given to one particular aspect of succession of States;

29, Endorsing the recommendations contained in the first report by the

Special Rapporteur, the Commission considered that the criterion for demarcation
between the topic entrusted to him and that concerning succession in respect of
treaties should be "the subject-matter of succession", i.e. the content of
succession and not its modalities. It decided, in accordance with the

Special Rapporteur's suggestion, %o delete from the title of the topic all
reference to sources, in order to avoid any ambiguity regarding its delimitation.
The Commission accordingly changed the title of the topic a.‘nd replaced the original
title, "Succession in respect of rights and duties resulting from sources other
than treaties", by the title "Succession in respect of matters other than
treaties", 22

30, That decision.was confirmed by the General Assembly in paragraph 4 (b) of
its resolution 2634 (XXV) of 12 November 1970, which recommended that the Commission
should continue its work with a view to making "progress in the consideration of
succession of States in respect of matters other than treaties".. The absence of

any reference to "succession of Governments" in that recommendation by the

20/ Por the text of the Convention (hereinafter referred to as 11978 Vienna
Convention"), see Official Records of the United Nations Conference on Succession

of States in Respect of Treaties, vol. 1II, Documents of the Conference (op._cit),
pp. 185 et seq. The Convention was open for signature by all States until

31 August 1979 at United Nations Headquarters in New York. It is subject to
ratification and remains open for accession by any State. - .

21/ Yearbook ... 1968, vol. II, p. 94, document A/CN.4/204.

y Tbid., p. 216, document A/7209/Rev.1, para. 46. See also para. 25 above
and paras. 65-66 below.
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General Assembly reflect-ed the decision taken by the Commission at its

twentieth session to give priority to State succession and to consider succession
of Govermnments for the time being "only to the extent necessaxy to supplement the
study on State succession".2

3l. As mentioned a.bove,-g!‘/ the first report by the Special Rapporteur reviewed
various aspects of the topic of succession of States in respect of matters other
than treaties. The report of the Commission on the work of its twentieth session
notes that, during the debate, .

"some members of the Commission referred to certain particular aspects of
the topic (public property; public debts; legal régime of the predecessor
State; territorial problems; status of the inhabitants; acquired rights)
and made a few preliminary comments on them." :

It adds that, in view of the breadth and complexity of the topic,

"$he members of the Commission were in favour of giving priority to one or
two aspects for immediate study, on the understanding that this did not in
any way imply that all the other questions coming under the same heading
would not be considered later." 25/

The report also notes that the predominant view of members of the Commission was
that the economic aspects of succession should be considered first, It states:

"At the outset, it was suggested that the problems of public property
and public debts should be considered first. But, since that aspect
appeared too limited, it was proposed that it should be combined with the
question of natural resources so as to cover problems of succession in
respect of the different economic resources (interests and rights),
including the associated questions of concession rights and government
contracts (acquired rights). The Commission accordingly decided to
entitle that aspect of the topic 'Succession of States in economic and
financial matters' and instructed the Special Rapporteur to prepare a
report on it for the next [twenty-first] session.". 26/

32, The second report by the Special Rapporteur,2 submitted at the

twenty-first session of the Commission (1969), vas entitled "Economic and financial
acquired rights and State succession". The report of the Commission on the work
of that session notes that, during the discussion on the subject, most of the

————————

23/ Yearbook ... 1963, vol. II, p, 224, document A/5509, para. 57.
24/ Para., 28, l' '

_2543 Yezr}?)gok 2ee 1068, vol, II, pp. 220-221, document A/7209/Rev.1,
paras, an .

26/ 1Ibid., p. 221, para. 79.
27/ Yearbook ... 1969, vol. II, p. 69, document A/CN.4/216/Rev.1.
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members were of the opinion that the topic of acquired rights was extremely
controversial and that its study at a premature stage could only delay the
Commission's work on the topic as a whole, and therefore considered that "an
empirical method should be adopted for the codification of succession in economic
and financial matters, preferably commencing with a study of public property and
public debts" .-2—8-/ The report notes that the Commission "requested the Special
Rapporteur to prepare another report containing draft articles on succession of
States in respect of economic and financial matters". It further records that
"the Commission took note of the Special Rapporteur's intention to devote his next
report to public property and public debts".2

%3, Between 1970 and 1972, at the Commission's twenty-second to
twenty-fourth sessions, the Special Rapporteur submitted three reports to the
Commission: his third reportéy in 1970, his i‘ourthéy in 1971 and his fifth-w
in 1972. Each of those reports dealt with succession of States to public
property and contained draft articles on the subject. Being occupied with other
tasks, the Commission was unable to consider any of those reports during its
twenty-second (1970), twenty-third (1971) or twenty-fourth (1972) sessions.
However, it included a summary of the third and fourth reports in i%s report on
the work of its twenty-third sessio 35 and an outline of the fifth report in its
report on the work of its twenty-fourth session.3

34, At the twenty-fifth (1970), twenty-sixth (1971) and twenty-seventh (1972)
sessions of the General Assembly, during the Sixth Committee's consideration

of the report of the Commission, several representatives expressed the wish that

progress should be made in the study on succession of States in respect of matters

Ibid., p. 228, document A/7610/Rev.l, para. 6L.

Ibid., pp. 28-229, para. 62.

Yearbook ... 1970, vol. II, p. 131, document A/CN.4/226.

Yearbook ... 1971, vol. II (Part One), p. 157, document A/CN.4/247 andAdd.l.
Yearbook ... 1972, vol. II, p. 61, document A/CN.4/259.

33/ Yearbook ... 1971, vol. II (Part One), pp. 341 et _seq.
document A/8410/Rev,l, paras. 77-98. ’ ’

Yearbook ... 1972, vol, IT, p. 323, document A/8710/Rev.1, para. Tl.

RERBE

&
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.other than treatiess -ﬁ/ Or; 12 November 1970, the General Assembly adopted
resolution 2634 (XXV), in paragraph 4 (b) of which it recommended that the
Commission should continue its work on succession of States with a view to making
progre'sé in the consideration of the subject. On 3 December 1971, in paragraph 4 (a.)
of part I of its resolution 2780 (XXVI), the General Assembly again recommended that
the Commission should make progress in the consideration of the topic. Lastly,

on 28 November 1972, in paragraph 3 (c) of part I of its resolution 2926 (XXVII), the
General Assembly recommended that the Commission should “continue its work on
succession of States in respect of matters other than treaties, taking into account
the vieuws and considerations referred to in the relevant resolutions of the

General Assembly", |

35. In 1973, at the twenty-fifth session of the Commission, the Special Rapporteur
submitted a sixth report ,-3-6-/ dealing, like his three previous reports, with
‘sﬁccession of States to public property. The sixth reporxt revised and supplemented -
the draft articles submitted earlier in the light, intexr al:.a., of the provn.s:.onal
draft on succession of States in respect of ‘treaties adopted by the Comm:.ss:Lon in
1972.21/ It contained a series of draft articles relating to public property in
general. The articles divided public property into the following three categories:
property of the State; property of territorial authorities other than States oxr of
public enterprises or public bodies; and property of the territory affected by the
State succession.

36. The Special Rapporteur's sixth report was considered by the Commission at its .
twenty-fifth session, in 1973. In view of the complexity of the subject, the
Commission decided, after full discussion and on the proposal of the Special
Rapporteur, to limit its study for the time being to ohly one of the three categories

35/ See Official Records of the General Assembly, Twenty-fifth Session,
Annexes, agenda item 84, document A/8147, para. 72; ibid., Twenty-sixth Session,

Annexes, agenda item 88, document A/8537, para. 135; J.'bicl.9 Twenty—-seventh Sesgion,
Annexes, agenda item 85, document A/8892, para. 194.

36/ XYearbook ... 1973, vol. II, pp. 3 et seq., document A/CN.4/267.

37/ XYearbook ... 1972, vol. II, pp. 230 et seg., document A/8710/Rev.l, .
chap. IT, sect. C.
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of public property dealt with by the Special Rapporteur, namely, property of the
States 8 In the same year, it a.dop"hed on first reading the first eight draft
articless

37, The General Assembly, in paragraph 3 (d) of its resolution 3071 (XXVIII) of

30 November 1973, recommended that the Commission should "proceed with the
preparation of draft articles on succession of States in respect of matters other
than treaties, taking into account the views and considerations referred to in the
relevant resolutions of the General Assembly",

38, In 1974, at the twenty-sixth session of the Commission, the Special Rapporteur
submitted a seventh report, dealing exclusively with succession of States to State
property .A-(y The report contained 22 draft articles, together with commentaries,
forming a sequel to the eight draft articles adopted in 1975. The Commission was
unable to consider that report at its twenty-sixth session since, pursuant to
paragraph 3 (a) and (b) of General Assembly resolution 3071 (XXVIII), i% had to
devote most of the session to the second reading of the draft articles on succession
of States in respect of treaties and to the preparation of a first set of draft
articles on State responsibility. :

39, In the same year the General Assembly, in section I, paragraph 4 (b), of its
resolution 3315 (XXIX) of 14 December 1974, recommended that the Commission "proceed
with the preparation, on a priority basis, of draft articles on succession of States
in respect of matters other than treaties". Subsequently, the General Assembly made
the same recommendation in paragraph 4 (c) of resolution 3495 (XXX) of

15 December 1975, paragraph 4 (c) (i) of resolution 31/97 of 15 December 1976 and
paragraph 4 (¢) (i) of resolution 32/151 of 19 December 1977. In the last
mentioned resolution; the General Assembly added that the Commission should so
proceed "in an endeavour to complete the first reading of the set of articles
concerning State property and State debts".

40, At its twenty-seventh session, in 1975, the Commission considered draft
articles 9 to 15 and X, ¥ and Z contained in the Special Rapporteur'!'s seventh report

38/ Yearbook ... 1973, vol. II, p. 202, document A/9010/Rev.l, para. 87.

39/ For the text of articles 1 to 8 and the commentarieé thereto adopted by the
Commission at its twenty-fifth session, see Yearbook ... 1 ; vol, II, pp. 202
et seq., document A/9010/Rev.l, chap, III, sect. B.

40/ Yearbook ... 1974, vol. II (Part One), p. 91, document A/CN.4/282,
41/ Ibid., p. 304, document A/9610/Rev.l, para, 160.
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and referred them to the Drafting Committee, with the exception of article 10,

. X X 2 R ;
relating to rights in respect of the authority to grant concessions, on vwhich it
reserved its position. Having examined the provisions referred to it (with the
exception, for lack of time, of articles 12 to 15), the Drafting Committee submitted
texts to the Commission for articles 9 and 11 and, on the basis of articles X, ¥
and 7, texts for article X and for subparagraph (e) of article 3. The Commission

adopted on first reading all the texts submitf;ed by the Committee, subject to a
few amendments.ﬂ/ 4
41, At the twenty-eighth session of the Commission, in 1976, the Special Rapporteur
submitted an eighth re]por't;,ﬂ'4 dealing with succession of States in respect of

State property and containing six additional draft article’s (articles 12 o 17)

with commentaries., The Commission, at that session, considered the eighth report

and adopted on first reading texts for subparagraph (f) of article 3 and for
articles1l? to 16.—45/

42/ Draft article 10 read as follows:
"Article 10. Rights in respect of the authority to grant concessions -

"l, For the purpose of the present article, the term 'concession!
means the act whereby the State confers, in the territory within its national
Jurisdiction, on a private enterprise, a person in private law or another

State, the management of a public service or the exploitation of a matural
resource,

"2, Irrespective of the type of succession of States, the successor
State shall replace the predecessor State in its rights of ownership of all

public property covered by a concession in the territory affected by the
change of sovereignty.

"3, The existence of devolution agreements regulating the treatment
to be accorded to concessions shall not affect the right of eminent domain
of the State over public property and natural resources in its texrritory,"

43/ Tor the texts of subpara. (e) of article 3 and of articles 9, 11 and X
and the commentaries thereto as adopted by the Commission at its
twenty-seventh session, see Yearbook ,,, 1975, vol. II, pp. 110 et seq., :
document A/lOOlO/Rev.l, chap, IITI, sect. B, 2, Articles 9 and 11, as adopted at the °
twenty-seventh session, were deleted during the review at the thirty-first session
for purposes of completing the first reading of the draft (see para. 53 ‘below).

44/ Yearbook ... 1976, vol. IT (Part One), p. 55, document A/CN, 4/292.

45/ TFor the texts of subpara. (f) of article 3 and of articles 12 4o 16
and the commentaries thereto as adopted by the Commission at its

twenty-eighth session, see Yearbook ... 1976, vol., II (Part Two), pp. 127 Vet seg.,
document A/31/10, chap. IV, sect. B, 2. . ' ‘

-17 -



42, Also at its twenty-eighth session, vwhen the Commission considered the

eighth report of the Special Rapporteur, some members expressed the hope that he
would supplement his draft articles concerning State property, which were drafted
in abstract terms, by some articles specifically relating to State archives.

The Commission, reflecting that hope, stated in its 1976 report that "the

Special Rapporteur may e«ee submit a report containing a special study oﬂ archives,
in order that the Commission may complete its work on the succession of States in
the matter of State property.'

43, At the twenty-ninth session of the Commission, in 1977, the Special Rapporteur
submitted a ninth report, dealing with succession of States to State debis and '
containing 20 draft articles, with commentaries. At the same session the
Commission considered those draft articles, except one (axrticle W), together with
two new draft articles submitted by the Special Rapporteur during the session, and
adopted on first reading the texts for articles 17 to 224

44, At the thirtieth session of the Commission, in 1978, the Special Rapporieur
submitted a tenth report, in which he continued his examination of sﬁccession
of States to State debts and proposed two additional articles relating, '
respectively, to the passing of State debis in the case of separa.tibn of part or
parts of the territory of a State (article 24) and the devolution of State debts
in the case of dissolution of a State (article 25) .

45, The Commission considered articles 24 and 25, as well as article W contained

in the Spécial Rapporteur's ninth report, and adopted texts for articles 2

46/ Yearbook ... 1976, vole IT (Part Two), p. 126, document A/31/10,
para. 103. It should Te noted that various questions relating to succession of
States to archives had been dealt with by the Special Rapporteur in some of his
earlier reports, notably the third report (Yearbook ... 1970, vol. II, p. 132
document A/CN.4/ 226), the fourth report Yearbook ... 1971, vol. IT (Part Ones,
p. 157, document A/CN.4/247 and Add.1), the sixth report (Yearbook ... 1
vol. II, p. 3, document A/CN.4/267), and the seventh report Yearbook ...
vol. II (Part One), p. 91, document A/CN.4/282).

4]/ Yearbook ... 1977, vol. II (Part One), p. 45, document A/CN.4/301 and Add.1.

For the texts of articles 17 to 22 and the commentaries thereto as
adopted by the Commission at its twenty-ninth session, see Yearbook ... 1977,
vol. II (Part Two), pp. 59 et sed., document A/32/10, chap. III, sect. B.2.

- 49/ Yearbook ... 1978, vol. TI (Part Ond, p. 229, document A/CN.4/313.

‘ ioj Subsequent to the adoption of article 23, one member of the Commission
submitted a memorandum on the subject of para. 2 of that article (ibid.,
document A/CN.4/L.282 and Corr.l).
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(on the basis of article W), 24 and 25. These three articles completed section 2
(Provisions relating to each type of succession of States) of part II of the draft
(Succession to State debts) 2L

46. In its report the Commission again referred to the question of State archives,
stating that it "may consider, at its thirty-first session, ... provisions
concerning archives, on which the Special Rapporteur is expected to submit a
report", 22

47. Also at the thirtieth session, the Comm:.ss::.on received a volume of the

United Nations Legislative Series entitled Materials on succession of States in

respect of matters other than 'l::cea:l;ies,s3 containing a selection of materials

relating to the practice of States and international organizations regarding
succession of States in respect of matters other than treaties. The publication,
vwhich was compiled by the Codification Division of the United Nations Office of
Legal Affairs at the request of the Commission, contains materials provided by
Governments of Member States and by international organizations, as well as
materials collected through research work conducted by the Division.

48. The General Assembly, in Part I, paragraph 4 (b) of resolution 33/139, of

19 December 1978, recommended that the Commission "continue its wexrk on succession
of States in respect of matters other than treaties with the aim of completing, at
its thirty-first session, the first reading of the draft articles on succession of
States in respect of State property and State debts",

49, At the thirty-first session, the Special Rapporteur submitted an

eleventh report on succession %0 State archives, containing the texts of

six additional articles (articles A, B, C, D, E and 17‘).5

51/ For the text of articles 23 to 25 and the commentaries thereto as
adopted the Commission at its thirtieth session, see Yearbook .,. 1978, vol. II
(Paxt Two), pp. 113 et_seq., document A4/33/10, chap. IV~ sect., B,2.

52/ Yearbook ... 1978, vol, IT (Part Two), p. 110, document A/33/10,
para., 122,

53/ United Nations publication, Sales No. E/F.T7.V.9.

__3‘8 See Yearbook ... 1973, vol. II, p. 202, document A/9010/Rev.1,
para,

55/ To appear in Yearbook ... 1979, vol, IT (Part One), document AJON.4/322 and’
Corr.l and Add.l and 2, )
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50. The Commission considered articles A and C and adopted texts for articles A
and B (the designation of article C having been changed to article B) and decided
to append them to the draft, together with the corresponding commentaries, it being
understood that in so doing the, Commission intended that the question of their
ultimate place in the ci.’raft should be decided in the light of comments by
Governments,

51, Also at the thirty-first session the Commission, in the light of the

General Assembiy recommendation referred to above,ig decided that the Drafting
Committee should ‘review the first 25 articles of the draft, Those articles had
been adopted on the understanding that the final contents of their provisions would
depend to a considerable extent on the results achieved by the Commission in its
further work on the topic. On the basis of that understanding, the Commission,

at its twenty-fifth and twenty-seventh to thirtieth sessiong, decided that

"during the first reading of the draft it would reconsider the text of the articles
adopted ... with a view to making any amendments which might be found necessary".
52, The Drafting Committee reviewed the 25 articles provisionally adopted by the
Commission at its twenty-fifth and twenty-seventh to thirtieth sessions and
submitted to the Commission texts for articles 1 to 23, recommending the deletion
of articles 9 and 11 provisionally adopted at the twenty-seventh session.-w The
Commission adopted on first reading the texts recommended by the Drafting Committee
for articles 1 to 23 and thereby endérsed the Committee's recommendations on
certain pending matters relating to texts or parts thereof which had previcusly
appeared in square brackets in former articles X, 14, 18 and 20, as explained belowin
the commentaries to the corresponding articles: 12, 15, 31 and 34, respectively.
53. On the recommendation of the Drafting Committee, the Commission decided that
the former article 9, entitled "General principle of the passing of State property",
had become unnecessary in view of the fact that in the part of the draft entitled
"State property" the question of the passing of State property had been dealt with
in detail, as regards both movable and immovable property, for each of the types

56/ See para. 48 above.

Yearbook ... 1973, vol. II, p. 202, document A/9010/Rev.l, para. 91. See
also Yearbook ... 1978, vol. II (Part Two), p. 110, document A/33/10, para. 123,

58/ See para. 53 below.

For the recommendations made by the Drafting Committee in this connection,
see A/CN.4/L.299/Rev.l.
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of succession of States. Article 9, as provisionally adopted, had become
jnsufficient and could have led to serious problems of interpretation in the light
of the detailed categorized sreatment of the passing of State property followed by
the Commission after its provisional adoption of that article., The Commission
therefore concluded that no useful purpose would be served by attempting to
re-draft the former article 9 in order to cover all the specific situations
contemplated in the draft, and that it was appropriate %o delete it, Having taken
that decision, the Commission endorsed the Dra.fting Committee'!'s recommendation not
to retain formexr article 11, entitled "Passing of debis owed to the State", which
had been placed in square prackets in view of the reservations expressed by

several members of the Commission concexning the text and in -order to draw attention
‘to the questions they raised, As the Commission itself had indicated in

paragraph (3) of its commentary to article 11, its main concern in including the
article in the draft had been to make debts to a predecessor State an exception

to the physical situation rule set forth in article 9. Y

54, As recommended in General Assembly resolution 33/139, the Commission completed
at its thirty-first session the first reading of the draft articles on succession
of States in respect of State property and State debts. In accordance with
articles 16 and 21 of its Statute, the Commission decided to transmit the
provisional draft articles, through the Secretary-General, to Governments of
Member States for their observations.

55. The General Assembly, in paragraph 4 (a) of resolution 34/141 of

17 December 1979, recommended that the Commission "oontinue its work on succession
of States in respect of matters other than treaties with the aim of completing,

at its thirty-second session, the study of the question of State archives, and,

at its thirty-third session, the second reading of the entire draft articles on
succession of States in vespect of matters other than treaties, taking into account
the written comments of Govermments and views expressed on the topic in debates

in the General Assembly". _ : o

56. At the thirty-second session of the Commission, in 1980, the Special 'Rapporteur'

submitted a twelfth repor L on succession to State archives, containing the

—————————

_@ Yearbook ... 1975, vol. II, D. 112, document A/lOOlO/Rev.l, chap. III,
sect. B; 2. o T » '

61/ To appear in Yearbook ... 1980, vol. II (Part One), document A/CN.V4/333.
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texts of four additional articles (articles Bl, D, E and ') covering succession
to State archives in cases‘of State succession other than decolonization, the latter
case having been already dealt with in article B. The report introduced a few
changes and additions to the eleventh report that the Special Rapporteur had
submitted to the Commission at its thirty-first session.62 This latter report,
dealing with succession to State archives, remained the basic document for the
Commission's consideration of the question, in so far as the Commission had not
completed its study at that session.

5T. The Commission conéidered the question of State archives, on the basis of
the Special Rapporteur's eleventh and twelfth reports and adopted texts for
articles C, D, E and ', With the adoption of those four additional articles

the Commission completed, at its thirty-first session, the first reading of the
series of draft articles on succession to State archives,

58. In accordance with articles 16 and 21 of its Sfatute, the Commission
decided to transmit also draft articles C, D, E and F, through the Secretary-General,
to Goverrnments of Member States for their observations. ‘

59. The General Assembly, in paragraph 4 (a) of resolution 35/163 of

15 December 1980, recommended that, "taking into account the written comments

of Govermments and views expressed in debates in the General Assembly", the
Commission should, at its thirty-third session "complete, as recommended by the
General Assembly in resolution 34/141, the second reading of the draft articles on
succession of States in respect of matters other than treaties adopted at its
thirty-first and thirty-second sessions",

60. At its present session the Commission re-examined the draft articles in the
light of the comments of Govermments (A/CN.4/338 and Add.1-4). 85/ 1 had before
it the thirteenth report submitted by the Special Rapporteur (A/CN.4/345 and
A4dd,1-3) vhich summarized the written commenté of Govermments and also those made
orally by delegations in the General Assembly, and contained proposals on the
revision of the articles, as well as proposals for new articles G, H, I, J and K
on State archives and 17 bis on State debts.

6l1. The Commission considered the thirteenth report of the Special Rapporteur at
its 1658+th to 1662nd, 1671st, 1672nd, 1675th and 1688th to 1690th meetings and

ég/ To appear in Yearbook ... 1979, vol, II (Part One), document A/CN.4/322 and
Corr.l and Add,l and 2,

63/ See Annex I to the present report,
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referred all the articles contained therein to the Drafting Committee, At its
1692nd and 1694th meetings, the Commission considered the reports of the
Drafting Committee containing proposals on the articles referred to it, as well
as proposals for new articles (3 bis, 3 dexr, 3 quater) in Part I and article L
in Part III, Atits 1694th meeting, the Commission adopted the final text in
English, French and Spanish of its draft articles on succession of States in
respect of State property, archives and debts, as a whole, In accordance with
its Statute it submits thém herewith to the General Assembly, together with a
recommendation, 6

2. General features of the draft articles

(2) Tom of the draft

62, As recommended by the General Assembly, the Commission cast its study of the

succession of States in respect of matters other than treaties in the form of a
group of draft articles, The draft articles have been prepared in a form to render
them capable of serving as a basis for the conclusion of a convention should this
be the decision taken by the Assembly. The Commission was in any event of the view
that the preparation of draft articles was the most appropriate and effective
method of studying and identifying or developing the rules of intermational law
relating to succession of States in respect of State property, archives and debts.
63. Reiterating what was said in the introduction to the Commission's final draft
on succession of States in respect of treaties,6 theNCommissidn considers that
there are substantial grounds to affirm the value of a codifying convention as an
instrument for consolidating legal opinion regarding the generally accepted rules
of intermational law concerning succession of States in respect of State property,
archives and debts, As the Commi_ssion stated in 1974, a new State, though not
formally bound by the convention, would find in its provisions the norms by which
to be guided in dealing with questions arising from the succession of States.
Although much the same might be said of a declaratory code or a model, experience
has shown that a convention is likely to be regarded as more authoritative in
character, and accordingly, to be more effective as a guide, Moreover, such a
convention has important effects in achieving general agreement as to the content
of the law which it codifies and thereby est?.blishing it as the accepted

64/ See para. 86 below,

_5/ 6zarbook oo 1974, vol, II (Part One), p. 162, document A/9610/Rev.1,
paras. 62-64,
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customary law on the matter., The extent to which this might in i‘a.ct‘prove to be
the case would depend, of course, on the intrinsic merit of the draft articles,
as reflecting customary international law or as providing sensible and acceptable
solutions in areas of doubt, and on the support consequently given by States to the
convention., If the majority of States became parties to the convention within a ‘
reasonable period of time, the establishment of a convention would have proved
vorthwhile. On the assumption that a convention on succession of States in respect
of State property, archives and debts would receive wide support, the contribution
to the development of customary intermational law does appear to be a good reason
for adopting tl;ié form. Besides, a convention has already been adopted on the
first aspect of the topic of succession of States, namely the 1978 Vienna
Convention on Succession of States in Respect of Treaties. This being so, it
seems right to regard the articles on succession of States in respect of State
property, archives and debts as a.complemen‘b to that Convention. Accordingly,
if these articles receive general support in the General Assembly, it would be
appropriate to give these articles the same status as the 1978 Vienné. Convention,
i.e., to establish them in the form of a convention. If satisfactory provision
was made, as is done in article 4 for the participation of a successor State in the
convention with effect from thek date of the succession, the convention would have
the méri’c of making possible the regulation by treaty of the effects for the
successor State of the succession of States in respect of the property, archives
and debts of the predecessor State.
64, I1;1 submitting the final text of the draft articles 6n the succession of States
in respect of State property, archives and debts, the Commission reaffirms the view
which it accepted at the outset of its work oﬁ the topic and which it expressed
when submitting its provisional draft to the consideration of Govermments, A
correk-spondiﬂg recommendation is made below.66- ' '

(b) Scope of the draft o
65. As noted above,ﬂ/ the expression "matters other than treaties" did not appear
in the titles of the three topics into which the question of succession of States
and goveinments was divided in 1967, namely (a) succession in respect of treaties;

(b) successipn in respect of rights and duties resulting from sources other than

66/ See para. 86 below,
67/ See paras. 24 and 29 above.
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treaties; (c) succession in respect of membership of internmational organizations.
In 1968, in a réport submitted at the twentieth session of the Commission,

Mr, Bedjaoul, the Special Rapporteur for the second topic, pointed out that if the
title of that topic (succession in respect of rights and duties resulting from
sources other than treaties) were compared with the title of the first topic
(succession in respect of treaties), it would be found that the word Ytreaty"

was considered, in the two titles, from two different points of view. In the first
cage the treaty was regarded‘as a subject-matter of the law of succession, and

in the second és a source of succession., The épecial Rapporteur pointed out that,
in addition to its lack of homogeneity, such division of the question had the
drawback of excluding from the second topic all matters that were the subject of
treaty proviéiqns. He noted that in many cases State succession was accompanied
by the conclusion of a treaty regulating inter alia certain'aspects of the
succession, which were thereby excluded from the second topic as entitled in

1967. Since those aspects did not come under the first topic either, the Commission
would have been obliged, had that title been retained, to leave agide a substantial
part of the subject-matter in its study on State succession.

66. Consequently, the Special Rapporteup proposed taking the subject-matter of
succession as the criterion for the second topic and entitling it "Succession in
respect of matters other than treaties".6 That proposal was adopted by the
Commission, which stated in its report on the work of its twentieth sessions

1371 the members of the Commission who participated in the debate
agreed that the criterion for demarcation between this topic and that
concerning succession in respect of treaties was !'the subject-matter of
succession', i.e. the content of succession and not its modalities.

In order to avoid all ambiguity, it was decided, in accordance with the
Special Rapporteur's suggestion, %o delete from the title of the topic

all reference to 'sources!', since any such reference might imply that it
was intended to divide up the topic by distinguishing between conventional
and non-conventional succession," JO

67. In the context of the first reading of the draft articles the Commission found
it appropriate to retain the title of the draft, which, like article 1 of the

§§/ Yearbook ... 1968, vol. II, pp. 96-97, document A/CN.4/204, paras. 18-21,

69/ TFor reference to the General Assembiy's insertion of the words "of States"
after the word "succession" in the title of the topic, see para. 30 above,

70/ Yearbook ... 1968, vol. II, pp. 216-217, document A/7209/Rev.l, para, 46.
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first reading draft, referred to "succession of States in respect of matters
other than treaties®. l;/ The Commission was, houever, conscious that in the
light of the decision to restrict the contents of the draft to succession of
States in respeé% of State property, archives and debts and of the recommendations
of the General Assembly in resolutions 33/139, 34/141 and 35/163 regarding the
completion of the first and second readings of that draft, the title of the
draft did not accurately reflect the scope of the present articles. The Commission
had deferred its decision on the matter in oxder to take account of the observations
that Govermments might wish to make on the subject.
€8. At its présént session the Commission, on the proposal of the Special Rapporteur
made in the light of the oral and written observations of Govermments, concluded
that a specific formula was more appropriate in that regard., Consequently, it
decided to entitle the final draft: "Draft-articles on succession of States in
réspéct of State property, archives and debts",

(¢) Structure of the draft

69, The 25 articles constituting the draft provisionally adopted up to the

thirtieth session of the Commission were divided into two parts, preceded by
articles 1 to 3: part I, entitled "Succession of States to State property", which
comprised articles 4 to 16, and part II, entitled "Successibn of States to
State.debts", which comprised articles 17 to 25, At its thirty-first session,
the Commission decided, in order to maintain the correspondence between the
structural division of the draft and that of the 1978 Viemma Convention on
Succession of States in Respect of Treatlesz-/ and of the 1969 Vienna Convention
on the Lam of Treaties, 3 to restructure the provisional draft in three parts
so as to cover the first three articles in a first part entitled "Introduction',
The former parts I and II were re-numbered accordingly. The introduction
contained the provisions that applied to the draft as a ﬁholé, and each of the

following parts contained those that applied exclusiveiy t0 one or the other

71/ For an indication of a change in the French version of the title, see
below, sect. D. para. (3) of the commentary %o article 1.

72/ For reference, see foot+note 20 above.

73/ For the text of the Vienna Conventiom on the Law of Treaties, see
Offlclal Records of the United Nations Conference on the Law of Treaties, Documents
of the Conference (United Nations publication, Sales No. E.70.V.5), p. 289.

The Convention is hereinafter referred to in this chapter as "1969 Vienna
Convention'.
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category of specific matters covered. As regards the titles of the last two parts,
the Commission, in the circumstances outlined above, and conscious of their
different treatment in the various language versions as well as of the need %o
meke them properly relate to the articles covered by each part, decided to have
them read simply "State property" and "State debts" respectiirely. With regard

to the present part I, and again, in order to maintain structural conformity

with the corresponding parts of the 1969 and 1978 Viemma Conventions, the
Commission decided %o reversé the order of articles 2 and 3 as previously adopted
so as to make the article on "Use of terms" follow article 1, on the scope

of the articles.

70, At the present session the Commission decided that the __a.rticles on State
archives adopted on first reading at its thirty-first and thirty-second sessions,
which had been anmexed to the provisional draft, together with the additional
articles containing general provisions on that matter adopted at the present
session, should constitute a separate part, %o be placed immediately aftex the
part devoted to State property. As a result, the final draft consists of

four parts. Part I, which contains articles and provisions of which are generally
applicable to the draft as a whole, is now entitled "General Provisions".

Parts IT, IITard IV (former part IIT) are entitled, respectively, "State property",
nState archives" and "State debis".

71. As described above," 6 the Commission, in the course of eight sessions,
adopted 39 articles: six in part I of the draft, eleven in part II, twelve in
part IIT and ten in part IV, Parts II, TIT and IV are each divided into fwo
sections, entitled respectively "Introduction" (section 1) and "Provisions
concerning specific categories of succession of States" _(_sedtioh 2). In part II,
section 1 is fommed of six a.rticles. (axticles 7 %o 12) and section 2 of five
articles (articles 13 to 17). In part III, sectibn 1 is formed of seven

articles (articles 18 to 24) and section 2 of five (articles 25 %o 29). In

part IV, five articles (articles 30 to 34) form section 1, while five (articles 35

to 39) form section 2, To the” extent possible, having in mind the characteristics

——————————

74/ Paras. 35 and 36.

15/ As to the correspondence between the draft articles as finally approved
by the Commission at the present session and the draft articles provisgionally
adopted at previous sessions, see Annex ITI to the present report. i

76/ See paras. 36, 40, 41, 43,45, 50, 57 and 6l.
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proper to each category of specific matters dealt with in each part, the articles
forming sections 1 and 2 of parts III and IV parallel those in the corresponding
sections of part II. Thus, section 1 of each part has an article determining the
"scope of the articles in the present part" (articles 7, 18 and 30); articles 8, 19
and 31 respectively define the texms "State property", "State archives" and "State
debt". Other articles in section 1 of each of the three paris parallel each
other: articles 9, 20 and 32 dealing with the effects of the passing; and
articles 10, 21 and 33 concerning the date of the passing. Further articles in
section 1 of parts II and III correspond to each other: articles 11 and 22 on
passing without compensation and articles 12 and 23 relating to the absence of
effect of a succession of State on the property and archives of a third State,
respectively. Similarly, section 2 of each part has an article on "Transfer of
part of the territory of a State" (axticles 13, 25 and 35), an article on the
"newly independent State" (articles 14, 26 and 36), an article on "Uniting of
States" (articles 15, 27 and 37), an article on "Separation of part or parts of the
territory of a State" (articles 16, 28 and 38) and an article on "Dissolution of
a State" (articles 17, 29 and 39). The text of each set of parallel articles
has been drafted in such a manner as to maintain as close a .correspondence between
the language of the provisions concerned as the subject matter of each allows.

(d) Choice of specific categories of succession
72. TFor the topic of succession of States in respect of treaties, the Commission,
in its 1972 provisional draf adopted four specific categories of succession
of States: (a) transfer of part of a territory; (b) newly independent States;
(c) uniting of States and dissolution of unions; and (a) secession or separation
of one or more parfs of one or more States, Nevertheless, at its twenty-sixthsession
in 1974, in the course of its second reading qf the draft articles on succeésion
of States in respect of treaties the Commission made certain changes which had
the effect of redefining the first specific category of succession more fully and
clearly and of combining the last two into one. First of all, "{ransfer of part
of a territory" was referred to as "succession in respect of part of territory".
The Commission incorporated into this category of succession the case in which
“any territory, not being part of the terrifory of a State for the internmational

relations of which the State is responsible, becomes part of the territory of

117/ XYearbook ... 1972, vol. II; pp. 230 et. seq., document A/8T10/Rev.1,
chap. II, sect. C,
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another State“gﬂl/ The Commission meant by this formula to cover the case of a
non-self-governing territory which achieves its decolonization by integration with
a State other than the colonial State. Any such case is assimilated, for the
purposes of succession of States in respect of treaties, to the first category of
succession, namely, "succession in respect of part of territory". In addition,
the Commission combined the last two categories of succession of States under one
heading: "Uhiting and separation of States".

7%3. For the purposes of the draft on succession of States in respect of treaties,
the Commission summarized its choice of types of succession as follows:

"The topic of succession of States in respect of treaties has traditionally
been expounded in terms of the effect upon the treaties of the predecessor
State of various categories of events, notably: annexation of territory of
the predecessor State by another State; voluntary cession of territory to
another State; birth of one or more new States as a result of the separation
of parts of the territory of a State; formation of a union of States; entry
into the protection of another State and termination of such protection;
enlargement or loss of territory. Tn addition to studying the traditiomal
categories of succession of States, the Commission took into account the
treatment of dependent territories in the Charter of the United Nations. It
concluded that for the purpose of codifying the modern law of succession of
States in respect of treaties it would be sufficient to arrange the cases of
succession of States under three broad categoriess: Eag succession in respect
of part of territory; (b) newly independent States; (c) uniting and
separation of States.".

T4, In its work of codification and progressive development of the law relating %o
succession of States in respect of treafies and to succession of States-in respect
of matters other than treaties, the Commission constantly bore in mind the
desirability of maintaining. some degree of parallelism between the two sets of
draft articles and in particular; as far as possible, the use of common definitions
and common basic principles, without thereby ignoring or dismissing the
characteristic features that distinguish the two topics from one another. The
Commission considered that, so far as was possible without distorting or
unnecessarily hindering its work, the parallelism betweeﬁ the two sets of draft
articles should be regarded as a desirable objective. Nevertheless; as regards

the present draft, the required flexibility should be allowed in order to adopt

such texts as best suited the purposes of the codification, in an autonomous draft,

—————————

78/ Yearbook ... 1974, vol. II (Part One), p. 208, document A/9610/Rev.1,
chap. II, sect. D, article 14.

79/ Ibid., p. 172, para. Tl.
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of the rules of international law governing spécifically succession of States in
respect of matters other than treaties and, more particularly, in respect of State
property, archives and debts.
75. In the light of the foregoing, the Commission, while reaffirming its position
that for the purpose of codifying the modern law of succession of States in respect

treaties it was sufficient to arrange the cases of succession of States, as it
did in the 1974 draft, under the three broad categories referred to above,ég/
nevertheless found that in view of the characteristics and requirements peculiar to -
the subject of ,succession of States in respect of matters other than treaties,
particularly as iegards State property, archives and debts, some further precision
in the choice of categories of succession was necessary for the purpose of the
present draft. Consequently, as regards succession in respect of part of territory,
the Commission decided that it was appropriate to distinguish and deal separately
in the present draft with three cases: (1) the case where part of the territory of
a State is transferred by that State to another State, which is the subject of
articles 13, 25 and 35; (2) the case where a dependent territory becomes part of the
territory of a State other than the State which was responsible for itsA
international relations, that is, the case of a non-self-governing territory which
achieves its decolonization by integration with a State other than the colonial
State, which forms the subject of paragraphs 3 of article 14 and 6 of article 26
(Newly independent State); (3) the case where a part of the territory of a State
separates from that State and unites with another State, which is the subject of
paragraphs 2 of articles 16 and 38 and 5 of article 28 (Separation of part or paxrts
of the territory of a State). Alsc, as regards the uniting and separation of States,
the Commission, while following the p@ttern of dealing in separate articles with
those two categories of succession, nevertheless found it appropriate to
distinguish between the "separation of part or parts of the ferritory of a State",
which is the subject of articles 16, 28 and 38 and the "dissolution of a State",
which forms the subject of articles 17, 29 and 39,

(e) The principle of equity A

76. The principle of equity is one of the underlying principles in the rules
regarding the passing of State property, archives and debts from the predecessor
State to the successor State., As regards the Part on State property, that

80/ See para. 73 above.
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principle is implicit, in particular, in the rules concerning the passing of
movable State property when that property is commected with the activity of the
predecessor State in respect of the ferritory to which the succession of States
relates. In that context the pr1n01ple of equity, aluhough 1mportant does not
occupy the pre-emlnent position, since the whole rule would then be re&uced to a
rule of equity. At the limit, that rule would make any attempt to codification
unnccessarys and all that would be required would be one article stating that the
rule of equitable apportionment of property must be applied in all cases of
succession to movable State property. Equity cannot be assigned the main role,
because there is also a material criterion concerning the commnection of the
property with the activity of the predecessor State in the terrltony. In fact, the
principle of equity is more a balancing element, a correctlve factor designed to
preserve the "yeasonableness! of the linkage between the movable State propexrty

and the terrltory. Bquity makes it possible to interpret the concept of

"property e connected with the act1v1ty of the predecessor State in respect of the
territory ..." in the most judicious fashion and to give it an acceptable meaning.
77. The principle of equity, however, is called upon to play a greater role in
cormection with the rules established for certain specific cateépries of succession
involving the passing from the predeéessor State to the successor State of States o£
movable State pfoperty other than that cormected with the activity of the former in
vespect of the territory to which the subcession of States relates. It does so as
well, regarding the rules provided for gsimilar categories of succession 1n respect
of the passing of State archives and State debts. When in the case of a newly
independent State, the dependent territory has contributed to the creatlon of
movable State property, it shall pass to the successor State in proportion to the
contribution of the dependent territory (article 14, para;;1 (£)). Also in the
case of a newly independent State, the passing or the appropriate reproduction of
parts of the State archives of the predecessor State of interest to the territory
to which the succession of States relates aré to be determined by agreement between
the predecessor and the newly independent States in such a mamner that each of
those States can benefit as equitably as possible from those parts of State
archives (article 26, para. 2). '

78. In the case of separation of part or parts of the territory of a State movable
State property as well as the State debt of the predecessor State shall pass to the
successor State or States in an equltable proportion (articles 16, para. 1 (c) and

38, para. 1). Similarly, in the case of dissolution of a State, movable State
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property of the predecessor State, other than that connected with its activity

in respect of the territories to vhich the succession of States relates (article 17,
para. 1 (d)), as wel) as its State debt (article 39) chall pass to the successor
States in equitable proportions.

79. Also in the case of dissolution of a State, the principle of equity is at the
basis of\the/mule regarding the passing of immovable State property of the
predecessof'State situated outside its territory to the successor States: that
propert§ shall pass in equitable proportions (article 17, para. 1 (b)). Dikewise,
the State archives of the predecessor State other than those which should be in the
territory of a successor State for nommal administration of its territory or which
relate direcily to that territory, shall pass to the successor State in an
equitable manmer (article 29, para. 2).

80, As regards the cases of separatiocn of part or parts of the territoxy of a
State and dissclution of a State, the rules regarding the passing both of immovable
and movable State property are without prejudice to any question of equitable
compensation that may arise as a result of a succession of States (article 16,
para. 3 and article 17, para. 2). V

81. TFinally, in the case of the transfer of part of the tep;iﬁory of a State, the

State debt of the predecessor State shall, in the absence of an agreement pass to the

successor State in an equitable proportion (article 35, para. 2).
82. What is meant by the principle of equity, according to Charles de Visscher,
is "an independent and autonomous source of la.w".81 According to a resolution
of the Institute of International Law,
"], ... Bquity is normally inhereat ip a sound application of the law ,..;
"2, The international judge ... can base his decision on equity, without

being bound by the applicable law, only if all the parties clearly and
expressly authorize him to do so.". 82/ - :

Under article 38, paragraph 2, of its Statute, the International Court of
Justice may in fact decide a case ex aequo et bono only if the parties agree
thereto.

—————

81/ Apnuaire de )l'Institut de droit international, 1934 (Brussels), vol. 38,
p. 239. )

82/ Ibid., 1937 (Brussels), vol. 40, p. 271.
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8%, The Court has, of course, had occasion %o deal with this problem. In the

North Sea Continental Shelf cases, it sought o establis a distinction between

equity and equitable principles. The Federal Republic of Germany ad submitted
to the Court, in connection with the delimitation of the contincntal shelf, that
the "equidistance method" should be rejected, since it "yould not lead to an
equitable apportiomment". The TFederal Republic asked the Court to refer fo the
notion of equity by accepiing thf "principle that each coastal State is entitled

83

to a just and equitable share", Of course,-the Federal Republic made a

distinction between deciding a case ex aequo et bono, which could ke done only

with the express agreement of the parties, and invoking equity as a general
principle of law, In its Judgment, the Court decided that in the cases before i%t,
international law referred back to equitable principles, wﬁich the parties should
apply in their subsequent negotiations.

84, The Court stated:

n, .. it is not a question of applying equity simply as a matter of
abstract justice, but of applying a rule of law which itself requires
the application of equitable principles, in accordance with the ideas which
have always underlain the development of the legal regime of the continental
shelf in this field.". 84/ '

In the view of the Court, "equitable principles" are "actual rules of law" founded
on "very general precepts of justice and good faith“.8 These “equitable
principles" are distinct from "equity" viewed "as a matter of abstract justice",
The decisions of a court of justice:

“must by definition be just, and therefore in that sence equitable.
Nevertheless, when mention is made of a court dispensing justice or declaring
the law, what is meant is that the decision finds its objective

justification in considerations lying not outside but within the rules,

and in this field it is precisely a rule of law that calls for the
application of equitable prindiples."..gé/

§§/ North Sea Continental Shelf, Judement, I.C.J. Reports 1969, pe. 9.
84/ Ibid., p. 47.

Ibid., p. 48. See also Fisheries Jurisdiction (United Kingdom v,
Iceland), Merits, Judgment, I.C.J. Reports 1 s Pe 3, paras. 69-78 and

Fisheries Jurisdiction (Federal Republic of Germany v, TIceland), Merits,
Judgment, ibid., p. 175, paras, 61-69.
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85. Having in mind the Court's elaboration of the concept of equity, as
described in the preceding paragroph, the Commission wishes to emphasize that
equity, in addition to being a supplementary element throughout the draft, is also
used therein as part of the material content of specific provisions and not as
the equivalent of the notion of equity as used in an ex aequo et bono proceeding,

to which a tribunal can have recourse only upon eXpress agreement between the
parties concerned.

B, Recommendation of the Commission
86. At the 1696th méeting, on 22 July 1981, the Commission decided, in
conformity with article 23 of its Statute, to recommend that the General Assembiy
should convene an international conference of plenipotentiaries to study the
draft articles on Succession of States in respect of State property, archives
and debts and to conclude a convention on the subjecty

C. Resolution adopted by the Commission
87. The Commission, at its 1696th meeting, on 22 July 1981, adopted by
acclamation the following resolution:

The Inf‘ernational Law Commission,

Having adopted the draft articles on succession of States in
respect of State property, archives and debts,

Desirves to express to the Special Repporteur, Mr, Mohammed Bedjaoui,
its deep appreciation of the outstanding contribution he has made to the
treatment of the topic by his scholarly research and vast experience,
thus enabling the Commission to bring to a successful conclusion its
wozk on the draft articles on succession of States in respect of
State property, archives and debts, |

S ——

87/ Certain members reserved their position on this recommendation.
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D. Draft articles on succcssion of States in respect of State
property, archives and. debts

PART T
GENERAL PROVISIONS
_ Comnentaxry
Part T, following the model of the 1969 Vienna Gonventiongg/ and the
1978 Vie:rma\,‘Comre:rrl:i.on,8 conbains cerbain géneral provigions which relate to the
present draft articles as a whole. Its title reproduces that of Part I of the
1978 Vienna Convention. Also, in order to nmaintain structural conformity with the

correspondihg parts of those Conventions, the oxder of the first three articles
(articles 1 to 3) follows that of the articles dealing with the sanc subject-natber
in those Conventions.
Axticle 1
Scope of the present articles

The present articles apply to the effects of a succession of States in
respect of State propexty, archives and debts, .

Commentaxy
(1) This article corresponds to article 1 of the 1978 Viemna Convention. Its
purpose is to linit the scope of the present draft articles in two inbor‘bant
respects, .
(2) First. article 1 takes account of the decision by the General Assembly that the
topic under consideration should be cntitled: “Succession of States in respect of
natters other than treabies". In incorporating the words "of States" in '
article 1, the Commission intended to exclude fron the field of application of the
present draft articles the succession of Govermnments and the succession of subjects
of international law other than States, an exclusion which also results fron
article 2, paragraph 1 (a). The Cormission also intended to linit the field of
application of the draft articles to certain matters "other than treaties",
(3) In view of General Asseribly resolution 33/139, recommending that the Commission
should ain at completing at its thirty-first session the first reading of "the
draft articles on succession of States in regpect of State property and State debbs", A

, _8_§/ ‘See foot-note 73 above.
89/ See foot-note 20 above..
90/ See para. 30 above.
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the Cormission considercd at that session the question of revicwing the words
"patters other than treaties" which appeared both in the title of the draft articles
and in the text of article 1, to rcflect that further linitation in scopes However,
it decided to do so at its sccond reading of the draft, so as to take into account
obscrvations of Governnents. The Commission nevertheless decided, at the
thirty-first session, to change the article "es" before Upatidres" to "des" in

the French version of the title of the topic, and consequently of the title of the
draft articles, as well as the text of article 1, in oxder to align it with the
other language versions. As explained a.bove,-?-y at its prescnt session the
Cormission, on the basis of govermmental observations, decided to entitle the final
draft: "Draft articles on succession of States in respect of State property,
archives and debts", The present text of article 1 is a relection of that
decisions Although the word "State" appears only once for reasons of style, it
rust be understood that it is intended to qualify all three natters described.

(4) The second linitation is that of the field of application of the draft articles
to the effects of succession of States in respect of State property, archives and
dcbts. Article 2, paragraph 1 (a), specifies that "succession of Statcs neans the

replacenent of one State by amother in the responsibility for the international
relations of territory". In using the tern "effects" in article 1, the Cormission
wished to iﬁd.ica:!;e that the provisions included in the draft concern not the
replacenent itself but ‘its legal effects, i.e., ‘the rights and obligations deriving
fron it. '
Article 2
Use of terms .
1. For the purposes of the present articles:

(a) ‘“succession of States" means the replacenent of one State by another
in the responsibility for the international relations of territory; »

(b) ‘"predecessor State" neans the State which has been replaced by
another State on the occurrence of a succession of States;

(c) ‘"successor State" means the State which has replaced another State
on the occurrcnce of a succession of States;

(@) "date of the succession of States" méans the date upon which the
successor State replaced the predecessor State in the responsibility for the
international relations of the territory to which the succession of States
relatos; :

91/ Sec paras. 67 and 68 above.
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(c¢) ™ewly independent State" means a successor State the territory of
which, irmediately before the date of the succession of states, was a
dependent territory for the intermational relations of which the predecessor

State was responsible;

(£f) "third Statc" neans any State othor than the predccessor State or
the successor State.

. 2. The provisions of paragraph 1 regarding the use of texrms in the
present articles arc without prejudice to the use of thosc terns or to the
neanings which nay be given to then in the internal law of any State.

Cormentary
(1) This article, as its title and the introductory words of paragraph 1 indicate,
is intended to state the meaning with which terms are vsed ‘in the draft articles.
(2) Paragraph 1 (a) of article 2 reproduces the definition of the temn "succession
of States" conbained in article 2, paragraph 1 (b), of the 1978 Vienna Convention.
(3) The report of the Cormission on its twenty-sixth session specified in the
cormentary to article 2 of the draft articles on succession of States in respect
of treaties, on the basis of which article 2 of the 1978 Viemna Convention was
adopted, that the definition of succession of States given in 'i:hat article referred
exclusively to the fact of the replacenent of one State by another "in the
responsibility for the intermational relations of territory", leaving aside any
commotation of inheritance of rights or obligations on the occurrence of that event.

It went on to say that the rights and obligations deriving from a succession of
States were those specifically provided for in those draft articles. It further
noted that theb Cormission had considered that the expression "in the responsibility
for the international relations of territoxry" was prefera.ble to other expressions
such as "in the sovereignty in respect of territory" or "in the treaty-noking
competence in respect of territory", because it was a forrmla commonly used in State
practice and nore a‘.ppropriafbe to cover in a neutral manner any spedific case,
independently of the particular status of the territory in question (nationa.l '
territory, trusteeship, nandate, protectorate, dependent territory, etc,)s The
report specified that the word “rcsponsibili‘by" should be read in conjunéfion with
the words "for the international relations of territory" and was not intended to
convey any, notion of "State responsibility", & topic being studied sei)a.ra.tely by the

Cormission,

92/ Ycarbook .ee 1974, vol. II (Paxt Cue), ppe 175-176, document A/9610/Rev.l,
chap. 11, secte D, paras (3) and (4) of the cormentary to article 2.
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(4) The Commission decided to include in the present draft articles the definition
of "succossion of States" contained in the 1978 Vienna Convention, considering it
dosirable that, wherc the Convention and the draft articles refer to one and the
sanc phenonenon, they should, as far as possible, give identical definitions of it.
Furthoernore, article 1 supplenents the definition of "succession of States" by
spocifying that the draft articles apply, not to the replacenent of one State by
another in the responsibility for the intcrmationsl relations of texrritory, but to
the effects of that replacenent.

(5) Subparagraphs (b), (c) and (d) of parvagraph 1 reproduce the ternms of
paragraph 1, subparagraphs (c), () and (e) of article 2 of the 1978

Vienna Convention. The nmeaning that they attribute to the terms "predecessor
State", "successor State" and "date of the succession of States" derives, in each
case, fron the meaning given to the torn "succession of States" in paragraph 1 (a),
and would not scen to call for any comnent.

(6) Paragraph 1 (e) reproduces the text of article 2, paragraph 1 (£), of the
1978 Vienna Convention, which was based on article 2, paragraph 1 (£), of the
draft articles adopted by the Cormission in 1974. The paxrt of 1‘;he commentary to
that article rclating to the definition is equally applicable in the present case.
As the Commission stated:

", .o the definition given in paragraph 1 (£) includes any case of energence to
independence of any former dependent territories, vhatever its particular type
nay be [colonies, trustecships, nandates, protectorates, ctecs]s Although
drafted in the singular for the sake of sinplicity, it is also to be read as
covering the case «eo of the formation of a newly independent State fron two
or more territories. On the other hand, the definition excludes’ cases
concerning the emergence cf a new State as a result of a separation of part

of an existing State, or of a uniting of two or nore existing States. It is -
to differentiate clearly these cases fronm the case of the emergence to
independence of a former dependent territory that the expression 'newly
independent State! has been chosen instead of the shorter expression

new State' ™ :

(7) The expression "hird State" does not appear in article 2 of the

1978 Viemna Convention. This was because the expression "third State" was not
available for use in that Convention, since it had already been nmade a technical
tern in fhe 1969 Vienna Convention to denote "y State not a party to the treaty".
As regards the draft a:rticl’;as on succession of States in respect of State property,

————————

93/ 1Ibid., para. (8) of the cormentary.
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archives and debts, however, the Cormission tock the view that the expression
"third State"™ was the simplest and clearest way of designating any State other than
the predecessor State or the successor State.

(8) Lastly, paragraph 2 corresponds to paragraph 2 of article 2 of the

1969 Vienna Convention as well as of the 1978 Vienma Convention, and is designed

to safeguard in matters of terminology the position of States in repard to their
internal law and usages. o
Article 3

Cases of succession of States covered by the present articles

The present articles apply only to the effects of . a succession of States
occurring in conformity with international law and, in particular, with the
principles of international law embodied in the Charter of the United Nations.

Cormentary ‘
(1) This provision reproduces rubatis rubtandis the terms of article 6 of the
1978 Vienna Convention, which is based on article 6 of the draft articles on the

topic prepared by the Cormission.

(2) As it stated in the report on its twenty-fourth session, the Cormission, in
preparing draft articles for the codification of general intermational law, nornally
assunes that these articles are to apply to facts occurring or situations
established in conformity with intermational law. Accordingly, it does not as a
rule state that their application is so limited. Thus, when the Cormission, ‘at its
twenty-fourth session, was preparing its draft articles on sudcession of Sta:be‘s" in
respect of treatics, several members considered that it was unnecessa:ry'to slaecify
in the draft that its provisions would apply only to the effects of a succession of
States occurring in conformity with internationsl lawesd .

(3) Other members, however, pointed out that when matters not in conformity with
international law called for specific treatment the Cormission had expréssly 80
noted. They cited as exanmples the provisions of the draft on the lé,w of treaties
concerning treaties procured by coercion, treaties which conflict with hb:ms of

jus cogens, and various situations which nmight inply a breach of an internat‘i_qnal
obligation. Accordingly, those nmembers were gf the opinion tha‘b,Pal‘tlcularly in
regard to transfers of territory, it should be expressly stipulated that only -

94/ See Yearbook ses 1975, vols II, p. 114, docunent A/lQQlO/Rev,l,
chap. III, sect. B, 2, article 3 (e), cormentary. - AR

: /- Yearbook ees 1972, vol. II, D 236, document A/8710/Revsl, chap II"‘
sect.zg{ paras. (1) and !g; of the coémez.lta;ry’to article 6. - / L ’
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tranefors occurring in confornity with international law would fall within the
concopt of "succession of States" for the purpose of the draft articles being
prepareds The Cormission adoptod that view, However, the Cormigsion's xopoxt
notes that:

wSince to specify the clement of conformity with intornational law with
reference to one category of succession of States night give risc to
nisunderstandings as to the position regarding that clement in other categories
of succession of States, the Cormission decided to include anongst the goneral
articles a provision safeguarding the question of the lawfulness of the
succession of States dealt with in the present articles. Accoxrdingly,
article 6 provides that the present articles rclate only to the coffects of a
suocession of States occurring in conformity with international lawe" 26/

(4) At the twenty-fifth sossion the Commission decided to include in the thon
introduction to the draft articles on guccossion of States in respect of matters
other than treatics a provision jdentical with that of article 6 of the draft
articles on succession of Statos in respect of treaties. It took the view that
there was now an inmportant argunent to be added to those which had been put forward
at the twenty-fourth session in favour of article 62 the absence fron the present
draft articles of the provision contained in article 6 of the draft articles on
succession of States in respect of treaties night give rise to doubts as to the
applicability to the present draft of the general presunption that the texts
prepared by the Cormission rclate to facts occurring or situations established in
confornity with international laws

Axticle 4
Tenporal application of the present articles

1. Without prejudice to the application of any of the rules sect forth in
the present articles to which the effects of a succession of States would be
subject under international law independently of these articles, the articles
apply only in respect of a succession of States which has ocourrcd after the
entry into force of the articles except as may be otherwise agreed.

2, A successor State may, at the tinme of cxpressing its consent to be
bound by the present axrticles or at any tine thercafter, nake a declaration
that it will apply the provisions of the articles in respect of its own
succession of States which has occurrcd before the entry into force of the
articles in relation to any other contracting State or State Party to the

96/ Ibid., paras (2) of the cormentary.
9]/ Yeaxrbook ... 12_:{25 vol. II, ppe 203-204, docunent A/9010/Rev.l, chaps IIL,
sect, B, article 2, para. 4) of the commentaxy. : . :

T 40 -



articles which nakes a declaration accepting the declaration of the successor
State. Upon the entry into force of the articles as between the States naking
the declarations or upon the naking of the declaration of acceptance, whichever
occurs later, the provisions of the articles shall apply to the effects of the
succession of States as from the date of that succession of Stabes.

3. A successor State may at the time of signing or of expressing its
consent to be bound by the present articles make a declaration that it will.
apply the provisions of the articles provisionally in respect of its own
succession of States which has occurred before the entry into force of the
articles in relation to any other signatory or contracting State which nakes
a declaration accepting the declaration of the successor State; upon the
naking of the declaration of acceptance, those provisions shall apply
provisionally to the effects of the succession of States as between those two
States as fron the date of that succession of States.

4. Any declaration made in accordance with paragraph 2 or 3 shall be
contained in a written notification cormrmnicated to the depositary, who shall
inforn the Parties and the States entitled to becone Paxties to the present
articles of the cormmunication to hin of that notification and of its terms.

Commentary
(1) The Commission, having recormended to the General Assembly'u that the present

draft articles be studied by a conference of plenipotentiaries with a view to the
conclusion of a convention on the subject, recognized that participation by '
successor States in the future convention would involve problens relating to the -
nethod of giving, and the retroactive effect of, consent to be bound by the

convention expressed by the successor State. In fact,under the general law of
treaties, a convention is not binding upon a Stabe unless and until it is a party-to -
the convention. Moreover, under a general rule, now codified in article 28 of the
1969 Vienna Convention on the Law of Treaties, the provisions of a treaty, in the
absence of a contrary intention "do not bind a party in relation to any act or fact -
which tock place ess before the date of the emtry into force of the treaty with
respect to that party". Since a succession of States in nost ca.sés bririgs into
being a new State, a conventiori on the law of succession in respéct of State

property, archives and debbs would ex hypothesi not be pinding on the successo‘ri :
State unless and until it took steps to becomé a party to that convent:.on, and even
then the conventlon would no‘b be binding upon J.t in respect of any. a.ct o:r.' fa.ct wh:.ch f |
took place before the date on which it became a par‘by. Nox would. other S'ba:l:es be. bcu.ml
by the conven'blon in relation tc the new State unt:.l the la.tter had becone a pa.rty. ‘

98/ See para, 86 and foot-note-87 above.

- 41 -



]

:

(2) At its present session the Cormission, conscious that in the absence of a
provision in these draft 'aréicies concerning their terporal application, article 28

of the 1969 Vienna Convention would apply, concluded that it was necessary to include |
the present article in order to avoid the problens referred to in the preceding
paragraph. As in the case of article 3, this article reproduces, rmtatis rmtandis,

the corresponding provision (article 7) of the 1978 Vienna Convention, which is
intconded to solve in the context of the law of succession of States in'respect of
treaties as codified :i:n that convention problens sinilar to those which arise in the
cagse of the present draft, as explained above.

(3) Article T of the 1978 Vienna Convention was adopted by the United Nations
Conference on Succession of States in Respect of Treaties after long and carcful
consideration at both the first and resumed sessions of the Conference, with the
help of an Informal Consultations Group set uwp to consider, inter alia, its subject-
natter.w Paragraph 1 of article 7 reproduces without change the text of the only
paragraph constituting draft article 7 of the final draft on succession of States

;92/ Paragraphs 2 to 4 of

in respect of treaties adopted by the Commission in 1974.
article 7 of the 1978 Viemna Convention were claborated by the Conference as a
nechanisn infended to enable successor States to apply the provisions of the
Convention, or to apply then provisionally, in respect of their own succession
vhich had occurred before the entry into force of the Conventions Article 4 ains

at achieving sinilar results in the case of a fubure convention embodying rules

applicable to a succession of States in respect of State property, archives and

debts,

(4) In its commentary to draft article 7 of the final draft on succession of States
in respect of treaties adopted in 1974, the Cormission sta.ted, inter alia, the '
following. 1—01-/

"Article 7 is modelled on article 4 of the [1969] Vienna Gonvention but
is drafted having regard to the provisions on the non-retroactivity of treaties

For a reference to the documents of the Conferencé, see foot-note 20 above,
The swmary records of the plenary meetings and of the meetings of the Cormittee of
the Whole held during the first (1977) and resuned (1978) sessions of the Conference

- appear in Official Records of the United Nations Conference on Succession of States
in Resgect of Treaties, vols. I and II, respectively (United Nations Publ:.ca:b:.ons,

Sales Nose Ee78.Ve8 and E.794Ve9)e
100/ Yeaxrbook see 1974, vol. II (Part One), P. 157, docunent A/9610/Rev.1.
101/ Ibid" Pe 182.
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in article 28 of that Convention. The article has two parts. The first,
corresponding to the first part of article 4 of the Vienna Convention, is a
saving clause which nakes clear that the non-retroactivity of the present
articles will be without prejudice to the application of any of the rules set
forth in the articles to which the cffects of a succession of States would be
subject under international law independently of the articles. The sccond part
linits the application of the present articles to casos of succession of States
which occur after the entry into force of the articles except as may be
otherwise agreed. The second part speaks only of 'a succession of States,'
because it is possible that the effects of a succession of States which
occurred before the entry into force of the arficles night continue after
their entry into force and this possibility night cause confusion in the
application of the article. The expression 'entry into force! refers to the
general entry into force of the articles rather than the cntxy into force for
the individual State, because a successor State could not become a party to

a convention embodying the articles until after the date of succession of
States. Accordingly, a provision which provided for non~rctroactivity with
respect to 'any act or fact ... which took place before the date of the cntry
into force of the treaty with respect to that party, '¥ as in article 28 ol
the 1969 Vienna Convention, would, if read literally, prevent the application
of the articles to any successor State on the basis of its participation in
the convention. The words 'except as may be otherwise agreed' are included
to provide a measure of flexibility and reflect the sense of the introductory
words to article 28 of the 1969 Vienna Convention."

The foregoing passage, which is applicable to paragraph 1 of article 4 of the
present draft is to be read, for the purposes of this draft, keeping in nind the
provisions contained in paragraphs 2 $o 4 of the article.

Article 5

Succession in respect of other matters

Nothing in the present articles shall be considered as prejudging in any
respect any question relating to the effects of a succession of States in
respect of matters other than those provided for in the present axticles.

Cormentary
Tn view of the fact that the present draft articles do not deal with

succession of States in respect of all natters other than treaties but are, rather,
linited in scope to State property, archives and debts, the Cormission, in second
reading, deemed it appropriate to include this safeguard clause relaléng to the
effects of a succession of States in respect of matters other than the three to
which the draft applies. The wording of article 5 is modelled on that of

article 14 of the 1978 Vienna Convention.
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Article 6
Rights and obligations of natural or juridical persons

Nothing in the present articles shall be considered as prejudging in
any respect any question relating to the rights and obligations of natural
or Jjuridical pexrsons. .

Cormentary

As explained in the commentary to article 31 below the Cormission, at its
present session, decided not to include in the definition of State decbt a
reference to any financial obligation chargeable to a State other than those
owed to another State, an international organization or any other subject of
international law. Other provisions, such as article 12, might be nisunderstood
as implying some prejudice to the rights of nabural or juridical persons. In
these circunstances the Cormission found it espe‘cially appropriate to insert in
the draft the safeguard clause conbtained in artvicle 6. It is intended to
avoid any implication that the effects of a succession of States in respect of
State property, archives and debts, for which the present articles provide, could
in any resfpect prejudice any question relating to the rights and obligations of
individuals, whether natural or juridical persons. The article is cast in
general form and has, therefore, been included in the present Part I, containing
the "Generél provisions" applicable to the draft as a whole.
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PART II
STATE PROPERTY

Section 1. Introduction

Article 7
Scope of the articles in the present Part

The articles in the present Pari apply to the effects of a succession
of States in respect of State property.

Commentary
The purpose of this provision is simply to make it clear that the articles in

Part IT deal with only one of the three "matters other than treaties" amentioned in

article 1, namely, State property.

Article 8

State property

For the purposes of the articles in the present Part, "State property"
means property, rights and interests which, at the date of the succession of
States, were, according to the internal law of the predecessor State, owned

by that State.

Commentary
(1) The purpose of article 8 is not to settle what is to become of the State
property of the predecessor State, but merely to establish a criterion for
determining such property.
(2) There are in practice quite a number of examples of treaty provisions which
determine, in connection with a succession of States, the State property of the
predecessor State, sometimes in detail. They include article 10 of the Treaty of
Utrecht of 11 April 1713;192/ article 11 of the Treaty of 30 April 1803 between
France and the United States of America for the sale of Louisiana;lo article 2 of
the Treaty of 9 January 1895 by. which King Leopold ceded the Congo to the Belgian
Staterlgé/ article II of the Treaty of Peace of Shimonoseki of 17 April 1895 between

102/ F. Israel, ed., Major Peace Treaties of Modern History, 1648-1967
(Wew York, Chelsea House and McGraw Hill, 19675, vol, I, pp. 207-208.

103/ G.F. de Martens, ed., Recueil des principaux traités, (Gottingen,
Dieterich, 1831), vol. VII, p. T09.

104/ de Martens, ed., Nouveau recueil général de traités (Gottingen,
Dieterich, 1896), 2nd series, vol. XXI, p. 693.
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China and Japan,lgi/ and article I of the Convention of Retrocession of

8 November 1895 between the same States;lgé/ article VIII of the Treaty of Peace
of 10 December 1898 between Spain and the United States of America,lgl/ and the
annexes to the Treaty of 16 August 1960 concerning the establishment of the
Republic of Cyprus;lgg/
(3) An exact specification of the property to be transferred by the predecessor
State to the successor State in two particular cases of succession of States is

aiso to be found in.two resolutions adopted by the General Assembly in pursuance of
the provisions of the Treaty of Peace with Italy of 10 Februa:y 1947;192/ The first
of these, resolution 388 (V), was adopted on 15 December 1950, with the title
"Rconomic and financial provisions relating to Libya'". The second,

resolution 530 (VI), was adopted on 29 January 1952, with the title "Economic and
financial provisions relating to Eritrea".

(4) No generally applicable criteria, however, can be deduced from the treaty
provisions mentioned above, the content of which varied according to the
circumstances of the case, or from the two General Assembly resolutions, which

were adopted in pursuance of a treaty and related exclusively to special situatioms.
Moreover, as the Franco-Italian Conciliation Commission stated in an award of

26 September 1964, "customary international law has not established any autonomous
criterion for determining what constitutes State property";llg/

(5) TUp to the moment when the succession of States fiakes place, it is the internal
law of the predecessor State which governs that State's property and determines its
status as State property. The successor State receives it as it is into its own
juridical order. As a sovereign State, it is free, within the limits of general
international law, to change its status, bﬁt any decision it takes in that
connection is necessarily subsequent to the succession of States and derives from
its competence as a State and not from its capacity as the successor State. Such

a decision is outside the scope of State succession,

105/ British and Foreign State Papers, vol. 86 (London, H.M. Stationery Office,
1900), p. 80C0.

106/ Ibid., pe 1195. .

107/ de Martens, Nouveau recueil ... (Leipzig, Dieterich, 1905), 2nd series,
vol. XXXIT, p. 76.. :

108/ TUnited Nations, Treaty Series, vol. 382, p. 8.

102/ Ibido, vol, 49, Pe 30

110/ Award in "Dispute regarding property belonging to the Order of St. Maurice
and St. Lazarus", Annuaire francais de droit intermational, 1965 (Paris), vol. XI,
p. 323.
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(6) The Commission notes, however, that there are several cases in diplomatic
practice where the successor State has not taken the internal law of the predecessor
State into consideration in characterizing State property. Some decisions by
international courts have done the same in relation to the property in dispute.

(7) For example, in its Judgment of 15 December 1933 in the Péter Pdzmédny
University case, the Permanent Court of Tnternational Justice took the view that

it had "no need to rely upon“lll/ the interpretation of the law of the predecessor
State in order to decide whether the property in dispute was public property. It

is true that the matter was governed by various provisions of the Treaty of
Trianon,llg/ which limited the Court's freedom of judgement., In another case, in
which Italy was the predecessor State, the United Nations Tribunal in Libya ruled

on 27 June 195% that in deciding whether an institution was public or nrivate, the
Tribunal was not bound by Italian law and judicial deéisions.11 Here again, the
matter was governed by special provisions - in this case those of resolution 388 ),
already mentioned, 2/ vhich limited the Courtis freedom of judgement.

(8) The Commission nevertheless considers that the most appropriate way of defining
"State property" for the purposes of part II of the present draft articles is to
refer the matter to the internal law of the predecessor State.

(9) The opening words of article 8 emphasize that the rule it states applies only
to the provisions of part II of the present draft and that, as usual in such cases,
the Commission did not in any way intend to put forward a general definition.

(10) The Commission wishes to stress that the expression "property, rights and
interests" in article 8 refers only to rights and interests of a legal nature.

This expression is to be found in many treaty provisions, such as article 297 of the

Treaty of Versailles;lli/ article 249 of the Treaty of Saint-Germain-en—Laye,llé/

111/ P.C.I.J., Series A4, B, No. 61, p. 236.

112/ British and Foreign State Papers, 1920, vol. 113 (London, H.M. Stationery
Office, 1923), p. 486. ‘

113/ TUnited Nations, Re orts of International Arbitral Awards, vol. XII
(United Nations publication, Sales No. 63.V23), Do 390,

114/ See para. (3) of this commentary, above.

115/ British and Forei State Papers, 1919, vol. 112 (London, H.M. Stationery
Office, 19225, p. 146, ' .

116/ Ibide, p. 434.
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article 177 of the Treaty of Néuillyhsur—Seine;lll/ article 232 of the Treaty of
Trianonllg/ and article 79 of the Treaty of Peace with Italy;llg/
(11) In article 8, the expression "internal law of the predecessor State" refers to
rules of the legal order of the predecessor State which are applicable to State
property. For States whose legislation is not unified, these rules include, in
particular, those.which determine the specific law of the predecessor State -~
national, federal, metropolitan or territorial - that applies to each peace of its
State property.

Article 9

Effects of the passing of State property

A succession of States entails the extinction of the rights of the
predecessor State and the arising of the rights of the successor State to
such of the State property as passes to the successor State in accordance
with the provisions of the articles in the present Part.

Commentary
(1) Article 9 makes it clear that a succession of States has a dual juridical

effect on the respective rights of the predecessor State and the successor State

as regards State property passing from the former to the latter. It entails, on
the one hand, the extinction of the rights of the predecessor State to the property
in question and, on the other hand and simultaneously, the arising of the rights of
the successor State to that property. The purpose of article 9 is not to determine
what State property passes to the successor State. Such determination will be done
"in accordance with the provisions of the articles in the present Part", and more
specifically, of art;cles 12 to 17.

(2) Article 9 gives expression in a single provision tc a consistent practice,

and reflects the endeavour to translate, by a variety of fbrmulae, the rule that a
succession of States entails the extinction of the rights of the predecessor State
and the arising of those of the successor State to State property passing to the
successor State. The terminology used for this purpose has varied according to
time and place. One of the first notions found in peace treaties is that oi the

renunciation by the predecessbr State of all rights over the ceded territories,

117/ Ibid., pe 839. -
118/ Ibid., 1920, vol. 113 (1923), p. 839,
119/ United Nations, Treaty Series, vol. 49, p. 163.
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including those relating to State property. This notion already appears in the
Treaty of the Pyrenees of 1659;329/ and found expression again in 1923 in the
Treaty of Lausann 12l and in 1951 in the Treaty of Peace with Japan;lgg/ The
Treaty of Versailles expresses a similar idea concerning State property in a clause
which stipulates that "Powers to which German territory is ceded shall acquire all
property and possessions situated therein belonging to the German Empire or to the
German States";lgé/
Saint—Germain—en—Laye;lgé/ Néuillyasur—Seinelgﬁ/ and Trianonclgé/ The notion of

cession is also frequently used in several treaties;lgl/ Despite the variety of

A similar clause is found in the treaties of

formulae, the large majority of treaties relating to transfers of territory contain
a consistent rule, namely, that of the extinction and simultaneous arising of rights
to State property.

(3) For article 9, the Commission adopted the notion of the "passing" of State
property, rather than of the "transfer" of such property, because it considered
that the notion of transfer was inconsistent with the juridical nature of the
effects of a succession of States on the rights of the two States in question to
State property. On the one hand, a transfer often presupposes an act of will on
the part of the transferor., As indicated by the word "entails" in the text of
article 9, however, the extinction of the rights of the predecessor State and the
arising of the rights of the successor State take place as of right., On the other
hand, a transfer implies a certain continuity, whereas a simultaneous extinction
and arising imply a break in continuity. The Commission nevertheless wishes to

make two comments on this latter point.

120/ Article XLI (English text in Israel, eds, ops cit., vols I, pa 51)

121/ See in particular articles 15, 16 and 17 (League of Nations,
Treaty Series, vol. XXVIII, p. 23). ~

Article 2 (United Nations, Treaty Series, vol. 136, pp. 48 and 50)
Article 256. (Britisg_gnd Foreign State Papers, 1919, vol. 112, p. 125).
Article 208 (ibid., pp. 412-414).

Article 142 (ibid., pp. 821-822),

26/ Article 191 (ibid., 1921, vol. 113, pp. 564~565).

127/ See, for example, article 1 of the Convention of 4 August 1916 between
the United States of America and Demmark concerning the cession of the Danish
West Indies (in Supplement to the American Journal of International Law (New York,
Oxford University Press5,_vol. II 219175, P. H4; and article V of the Treaty of
2 February 1951 concerning the cession to India of the free town of Chandernagore
(United Nations, Treaty Series, vol. 203, p. 158)).

GEEE

]
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(4) 1In the first place, the successor State may create a certain element of
continuity by maintaining provisionally in force the rules of the law of the
predecessor State relating to the régime of State property. Such rules are
certainly no longer applied on behalf of the predecessor State, but rather on
behalf of the successor State, which has received them into its own léw by a
decigion taken in its capacity as a sovereign State. Although, however, at the
moment of succession, it is another jﬁridical order that is in question, the
material content of the rules remains the same. Consequently, in the case
envisaged, the effect of the succession of States is essentially to change the
entitlement to the rights to *he State property.

(5) 1In the second place, the legal passing of the State property of the predecessor
State to the successor State is often, in practice, followed by a material transfer
of such property between the said States, accompanied by the drawing-up of

inventories, certificates of delivery and other documents,
Article 10

Date of the passing of State property

Unless otherwise agreed or decided, the date of the bassing of State
property is that of the succession of States.

Commentary
(1) Article 10 contains a residuary provision specifying that the date of the

passing of State property is that of the succession of States. It should be read
together with article 2, paragraph 1 (d), which states that "'date of the succession
of States' means the date upon which the successdr State replaced the predecessor
State in the responsibility for the international relations of the territory to
which the succession of States relates".

(2) The residuary character of the provision in article 10 is brought out by the
subsidiary clause with which the article begins: "Unless otherwise agreed or
decided", It follows from that clause that the date of the passing of State
property may be fixed either by agreement or by a decision.

(3) 1In fact, it sometimes occurs in practice that the States concerned agree to
choose a date for the passing of State property other than that of the succession
of States. It is that situation which is referred to by the term "agreed" in the
above-mentioned openiné clause. Some members of the Commission suggested that the
words "between the predecessor State and the successor State" should be added.

Others, however, opposed that suggestion on the grounds that for State property
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situated in the territory of a third State the date of passing might be laid down
by a tripartite agreement concluded between the predecessor State, the successor

State and the third State.
(4) There have also been cases where an international court has ruled on the

question what was the date of the passing of certain State property from the
predecessor State to the successor State;lgg/ The Commission therefore added the
words "or decided" after the word "agreed" at the beginning of article 10.

However, the Commission did not intend to specify from whom a decision might come.

Passing of State property without coggengation

Subject to the provisions of the articles in the présent Part and unless
otherwise agreed or decided, the passing of State property from the predecess::
State to the successor State shall take place without compensation,

Commentary
(1) Article 11 comprises a main provision and two subsidiary clauses. The main

provision lays down the rule that the passing of State property.from the prziecessor
State to the successor State in accordance with the provisions of the articles in

the present part shall take place without compensation, It constitutes a necessary
complement to article 9 but like that arfticle -~ and for the same reason 12 - it is
not intended to determine what State nroperty passes to the successor State.

(2) With some exceptions;lzg/ practice confirms the rule set forth in the main

128/ See, for example, Judgment No, 7 handed down on 25 May 1926 by the
Permanent Court of International Justice in the Case concerning certain German
interests in Polish Upper Silesia (P.C.I.J. Series A, No. 7), and its Advisory
Opinion of 10 September 1923 on Certain questions relating to settlers of German
origin in the territory ceded by Germany to Poland (ibid., Series B, No. 6,

pp. 6-43).
129/ See para. (1) of the commentary to article 9, above.

130/ These exceptions are to be found, inter alia, in four of the peace
treaties concluded after the First World War isee article 256 of the Treaty of :
Versailles (British and Foreign State Papers, 1919, vol, 112, p, 125); article 208
of the Treaty of Saint-Germain-en-Laye (ibid. p. 413); article 142 of the Treaty of
Neuilly-sur-Seine (ibid. pp. 821-822); and article 191 of the Treaty of Trianon
(ipbid. 1920, vol. 113, p. 494). Under the terms of these treaties, the value of the
State property ceded by the predecessor States to the successor States was deducted
from the amount of the reparations due by the former to the latter. It should,
however, be noted that in the case of some State property, the treaties in question
provided for transfer without any gquid pro quo. Thus, article 56 of the Treaty of
Versailles (ibid. 1919, vol. 112, p. 43; specified that "France shall enter into
possession of all property and estate within the territories referred to in
Article 51, which belong to the German Empire or German States (i.e. in Alsace=-
Lorraine), without any payment or credit on this account to any of the States ceding
the territories’.
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provision of article 11, In many treaties concerning the transfer of territories,
acceptance of this rule is implied by the fact that no obligation is imposed on the
successor State to pay compensation for the cession by the predecessor State of
public property, including State property. Other treaties state the rule expressly,
stipulating that such cession shall be without compensation. These treaties contain
phrases such as "without compensaticn";l:l/ "in full Right"szg/ "without payment"
("sans aiement"lzi/or "g;atuitement“lzﬂ/).

(3) The first subsidiary clause of article 11, "Subject to the provisions of the
articles in the present Part", is intended to reserve the effects of other
provisions in part II. One notable example of such provisions is that of article 12
regarding the absence of effect of a succession of States on the property of a third
State.

(4) The second subsidiary clause of article 11 reads: '"unless otherwise agreed or
decided", Its purpose is to provide expressly for the possibility of derogating
from the rule in this article. It is identical with the clause in article 10 on

which the Commission has already commented.1

Article 12

v

Absence of effect of a succession of States on the property
of a third State

A succession of States shall not as such affect property, rights and
interests which, at the date of the succession of States, are situated in
the territory of the predecessor State and which, at that date, are owned
by a third State according to the internal law of the predecessor State.

131/ Article III, para. 4 of the Agreement between the United -States of
America and Japan concerning the Amami Islands, signed at Tokyo on 24 December 1953
(United Nations, Treaty Series, vol. 222, p. 195). . -

132/ Article 10 of the Treaty of Utrecht of 11 April 1713 concerning the
cession of the Bay and Straits of Hudson by France to Great Britain (Israel,
op. cit., p. 207).

;jj/ Annex X, para. 1 and Amnex XIV, para. 1 of the Treaty of Peace with Italy
(United Nations, Treaty Series, vol. 49, pp. 209 and 225); and United Nations
General Assembly resolutions 388(V), of 15 December 1950, entitled "Economic and
financial provisions relating to Libya" (article 1, para. 1) and 530(VI) of
29 January, 1972 entitled "Bconomic and financial provisions relating to Eritrea"
(article 1, para. 1). ] .

134/ Article 60 of the Treaty of Lausanne (League of Nations, Treaty Series,
vol. XXVIII, p. 53).

135/ See paras. (2) - (4) of the commentary to article 10, above,
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Commentary

" (1) The rule formulated in article 12 stems from the fact that a succession of

States, that is, the replacement of one State by another in the responsibility for
the international relations of territory, can have no legal effect with respect to
the property of a third State. At the outset the Commission wishes to point out
that the article has been placed in part II of the draft, which is concerned
exclusively with succession with respect to State property. Consequently, no
argument a_contrario can be drawn from the absence from article 12 of any reference
to private property, rights and interests.

(2) As emphasized by the words Mas such" appearing after the words "a succession
of States shall not", article 12 deals solely with succession of States. It in no
way prejudices any measures that the successor State, as a sovereign State, might
adopt subsequently to the succession of States with respect to the property of a
third State, in conformity with the rules of other branches of international law.
(3) The words "property, rights and jnterests" have been borrowed from article 8,
where they form part‘of the definition of the ferm "State property". In article 12
they are followed by the qualifying clause mwhich, at the date of the succession of
States, are situated in the territory of the predecessor State". The Commission
regarded it as obvious that a succession of States could have no effect on the
property, rights and interests of a third State situated outside the territory
affected by the succession, and that the scope of the present article should
therefore be limited to such territory.

(4) The words ngccording to the internal law of the predecessor State!" are also
borrowed from article 8. The Commission wishes to refer to observations previously
expressed in this connection.1

(5) Certain members of the Commission considered this article unnecessary.

Section 2. Provisions concerning gpecific categories
of succession of States

Commentary
(1) In section 1 of the present part, the draf® articles dealt with various

questions relating to succession of States in respect of State property applicable
generally to all categories of succession. Articles 13 to 17 comprise section 2,
and deal with the guestion of the passing of State property from the predecessoxr
State to the successor State separately for each category of succession. This

method was deemed to be the most appropriate for gection 2 of part II of the draft,

S ——————

136/ See para. (11) of the commentary %o article 8, above.
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as it was for section 2 in parts III and IV as well, in view of the obvious
differences existing between various categories of succession, owing to the
political enviromment in each of the cases where there is a change of sovereignty
over or a change in the responsibility for the intermational relations of the
texrritory to which the succession of States relates, In addition, it is justified
in the case of part IT by the various constraints which the movable nature of
certain kinds of property places on the quest for solutions. Before going into
the ilLaividual draft articles, the Commission wishes to make the following general
observations concerning certain salient aspects of the provisions in the present
section,

Choice between general rules and rules relating to property regarded in conereto
(2) On the basis of the reports submitted by the Special Rapporteur, the Commission

considered which of three possible methods might be followed for determining the
kind of rules that should be formulated for each category of succession. The first
method consisted in adopting, for each category of succession, special provisions
for each of those kinds of State property affected by a succession of States which
are most essential and most widespread, so much so that they can Dbe éaid to derive
from the very existence of the State and represent the common deﬁominators, so to
speek, of all States, such as currency, treasury and State funds. The second
method involved drafting, for each type of succession, more general provisions,

not relating in concreto to each of these kinds of State property. A third possible
method consisted in combining the first two and formulating, for eadhbtype of
succession, one or two articles of a general character, adding perhaps one or two
articles, where appropriate, relating to specific kinds of Stéte property.

(3) The Commission decided to adopt the method to which the Special Répporteur had
reverted in his eighth report;léZ/ namely, that of formulating, for each type of ’
succession, general provisions applicable to all kinds of State property. The
Commission decided not to follow the first method, which was the basis of the
Special Rapporteur's seventh report and which it had discussed at the
twenty-seventh session (1975), not so much because a choice based on property
regarded in concreto might be considered as being artificiai, arbitrary or
inapprdpriate as because of the extremely technical character of the provisions it
would have been obliged to draft for such complex matters as curréncy, treasury
and State funds,

137/ Yearbook ... 1976, vol, II (Part One), pp. 55 et seq..
document A/CN.4/292,
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Distinction between immovablé and movable property

(4) In formulating, for each category of succession, general provisions applicable
to all kinds of State property, the Commission found it necessary to introduce a
distinction between immovable and movable State property, since these two categories
of property camnnot be given identical treatment and, in the case of succession to
State property, must be considered separately, irrespective of the legal systems of
the predecessor State and the successor State. The distinction, known to the main
legal systems of the world, corresponds primarily to a physical criterion for
differentiation, arising out of the very nature of things. Some property is
physically linked to territory so that it cannot be moved; this is immovable
prorerty. Then there are other kinds of property which are capable of being moved,
so that they can be taken out of the territory; these constitute movable property.
However, it seems desirable to make it clear that in adopting this terminology the
Commission is not leaning towards the universal application of the laws of a
particular system, especially those that derive purely from Roman law, because, as
is the case with the distinction between public domain and private domain, a notion
of internal law should not be referred to when it does not exist.in all the main
legal systems. The distinction made thus differs from the rigid legal categories
found, for example, in French law. It is simply that the terms "movable" and
nimmovable" seem most appropriate for designating, for the purposes of succession
to State property, property which can be moved or which is immobilized.

(5) Referring both categories of State property to "territory" is simply a
reflection of the historical fact that State sovereignty developed over land.
Whoever possessed land possessed economic and political power, and this is bound

to have a far-reaching effect on present-day law. Modern State sovereignty is
based primarily on a tangible element: territory. It can, therefore, be concluded
that everything linked %o territory, in any way, is a base without which a State
cannot exist, whatever its political or legal system.

Criteria of linkage of the property to the texritory

(6) Succession of States in respect of State property is governed, irrespective of
the specific category of succession, by one key criterion applied throughout
section 2 of part II of the draft: the linkage of such property to the territory.
Applying this criterion, the basic principle may be stated that, in general, State
property passeé from the predecessor State to the successor State. It is through
the application of a material criterion, namely, the relation which exists between
the territory and the property by reason of the nature of the property or where it
ig situated, that the existence of thé-principle of the passing of State property
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can be deduced., Morcover, behind this principle lies the further principle of the
actual viability of the territory to which the succession of States relates.

(7) As regards immovable State property, the principle of the linkage of such
property to the territory finds concrete application by reference to the

geographical situation of the State property concerned. Consequently, for the

types of succession dealt with in section 2 of the present part, as appropriate,

the rule regarding the passing of immovable State property from the predecessor to
the successor State is couched in the following terms, used in paragraphs 2 (a)
of article 13 and 1 (a) of articles 14 and 163

immovable State property of the predecessor State situated in the

territory to which the succession of States relates shall pass to the
successor State,

or in the somewhat different form used in paragraph 1 (a) of article 17:

immovable State property of the predecessor State shall pass to the

successor State in the territory of which it is situated.
As adopted by the Commission, the rule relating to the passing of immovable State
property does not apply to such property when it is situated outside the territory
to which the successicn of States relates, except in the cases of the newly
independent State and of dissolution of a State, as is explained in the commentary
to articles 14 and 17.
Special aspects due to the mobility of the property

(8) As regards movable State property, the specific aspects which are due to the
movable nature or mobility of State property add a special difficulty to the problem
of the succession of States in this sphere. Above all, the fact that the property
is movable, and can therefore be moved at any time, makes it easy to change the
control. over the property. In the Commigsion's view, the mere fact that movable
State property is situated in the territory to which the succession of States
relates should not automatically entitle the successor State to claim such property,
nor should the mere fact that the property is situated outside the territory
auntomatically entitle the predecessor State to retain it. For the predecessor

State to retain or the successor State to receive such property, other conditions
must be fulfilled. Those conditions are not unrelated to the general conditions
concerning viability, both of the territory to which the succession of States
relates and of the predecessor State., They are clogely linked to the general
principle of ejuity, which should never be lost from view and which, in such cases,
enjoins apportiomment of the property between the successor State or States and the
predecessor State, or among the successor States if there is more than one and the

r
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predecessor State ceases to exist. The predecessor State must not unduly exploit
the mobility of the State property in question, to the point of seriously
disorganizing the territory to which the succession of States relates and of
jeopardizing the viability of the successor State. Attention should therefore be
drawn to the limits imposed by good faith, beyond which the predecessor State cannot
go without failing in an easential international duty.

(9) Any movable State property of the predecessor State which is quite by chance in
the territory to which the succession of States relates at the time when the
succession of States occurs should not ipso facto, or purely automatically, pass to
the successor State. If solely the place where the property is situated were taken
into account, that would in some cases constitute a breach of equity. Moreover,

the fact that State property may be where it is purely by change is not the only
reason for caution in formulating the rule. There may even be cases where the
predecessor State situates movable property, not by chance, but deliberately, in
the territory to whick a succession of States will relate, without that property
having any link with the territory, or at least without its having such a link to
that territory alonme. In such a case, 1t would again be inequitable to leave the
property to the successor State alone. For example, it might be that the country's
gold reserves or the metallic cover for the currency in circulation throughout the
territory of the predecessor State had been left in the territory to which the
succession of States relates. It would be unthinkable, merely because the entire
gold reserves of the predecessor State were in that territory, to allow the
successor State to claim them if the predecessor State was unable to evacuate them
in time.

(10) On the other hand, while the presence of movable State property in the part of
the territory which remains under the sovereignty of the predecessor State after the
succession of States normally justifies the presumption that it should remain the
property of the predecessor State, such a presumption, however natural it may be, is
not necessarily irrefutable. The mere fact that property is situated outside the
territory to which the succession of States relates cannot in itself constitute an
absolute ground for retention of such property by the predecessor State. If the
property is linked solely, or even concurrently, to the territory to which the
succession of States relates, equity and the viAa.bility of the territory require
that the successor State should be granted a right on that property.

(11) In the light of the foregoing considerations, the Commission came to the
conclusion that as far as movable State property is concerned, the principle of the

linkage of such property to the territory should not find concrete application by
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reference to the geographical situation of the State property in question. Having
in mind that, as explained above,m/ the legal rule applicable to the pasaing of
movable State property should be based on the principle of viability of the
territory and take into account the principle of equity, the Commission congidered
the question of how to give expression to the criterion of linkage between the
territory and the movable State property concerned. Various expressions were
suggested, including property having a "direct and necessary link" between the
property énd the territory, "property appertaining to SOVereighty over the
territory" and "property necessary for the exercise of soversignty over the
territory". Having discarded all these as not sufficiently clear, the Commission
adopted the formula "property ... connected with the activity of the predecesscr
State in respect of the territory to which the succession of States relates".
Consequently, for the categories of succession dealt with in section 2 of part IT
of the draft, as appropriate, the rule regarding the passing of movable State
property from the predecessor to the successor State is couched in the following
terms, which are used inm articles 13 (par=z. 2(b)), 14 (para. 1(d)), 16 (parz. 1(b))
and 17 (para. 1(c)): V

movable State property of the predecessor State connmected with the activity

of the predecessor State im respect of the territory [territories] to which
the succession of States relates shall pass to the successor State.

Article 13

Transfer of part of the territory of z State

1. VWhen part of the territory of a State is transferred by that State
to another State, the passing of State property of the predecessor State to
the successor State is to be settled by agreement between them..

2. In the absence of such an agreement:

(a) immovable State proverty of the predecessor State situated in the
territory te which the succession of States relates shall pass to the
successor Statbe;

(p) movable State property of the predecessor State commected with the
activity of - the predecessor State in respect of the territory to which the
succession of States relates shall pass to the successor State.

138/ Paragraph (8) of this commentary.
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Commentary
(1) As vas indicated above, 222/ the Commission, when establishing its 1974 final

draft on succession of States in respect of treaties, concluded that for the purpose
of the codification of the modern law relating to that topic it was sufficient to
arrange the cases of succession of States under three broad categories:

(a) succession in respect of part of territory; (b) newly independent States;

and (c) uniting and separation of States. In the 1974 draft, succession in respect
of part of territory was dealt with in article 14, the introductory sentence of
which reads as follows:

"yhen part of the territory of a State, or when any territory, not
being part of the territory of a State, for the international relations of
which that State is responsible, becomes part of the territory of another
State;"

As was also indicated above,lﬁg/in adopting the foregoing text for the category of
succession characterized as "succession in respect of part of territory", the
Commission added the case of non-self-governing territory that achieves its
decolonization by integration with a State other than the colonial State to the
case of part of the territory of a pre-existing State which becomes part of the
territory of another State. The Commission considered that, for the purposes of
succession in respect of treaties, the two cases could be dealt with together in
the same provision, since one single principle, that of "moving treaty-frontiers",
was applicable to both of them.

(2) The quite unique nature of "succession in respect of part of territory" as
compared with other categories of succession gives rise to difficulties in the
context of the topic of-éuccession of States in respect of matters other than
treaties. A frontier adjustment, which as such raises a probiem of "succession in
respect of part of territory”, may in some cases affect only a few unpopulated or
scarcely populated acres of a territory, but in the case of some States may cover
millions of square miles and be populated by millions of inhabitants. It is very
unlikely that frontier adjustments affecting only a few unpopulated acres of land,
such as that which enabled Switiérland to extend the Geneva-Cointrin airport into
what was formerly French territory, will give rise to problems of State property
such as currency and treasury and State funds. It should also be borne in mind that

minor frontier adjustmehts are the subject of agreements between the States

139/ See paras. T2-T3 above.
140/ See para. T2 above.
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concerned, whereby they settle all questions arising between the predecessor State
transferring territory and the successor State to which it is transferred, without
the need %o consult a population that may or may not exist, But while it ig true
that "succession in respect of part of territory" covers the case of a minor _
frontier adjustment which, mereover, 1s effected through an agreement providing a‘z
general settlement of all the problems involved, without the need tc conasult the
population, it is nevertheless a fact that thig category of succession zlgso
includes cases affecting territories and tracts of land that may be densely
populated. Tn these cases, problems concerning the passing of State property such
as currency and treasury and State funds certainly do arise, and in fact they are
particularily scute.

(3) It is this situation — namely, the fact that the aresz affected by the
territorial change may be either very densely populated or very sparsely populated -
that accounts for the ambiguities, the uniqueness, and hence the difficulty, of the
specific case of "succession in respect of part of territory" in the comtext of
succession of States in respect of State property, archives and debts. Inm shart,
the magnitude of the problems of the passing of State property varies not Just with
the size of the territory transferred, but mazinly according to whether or not it is
necessary to consult the populatiom of the territory conesrned. These problems
arise in each and every case, but more perceptibly and more conspicuocusly when the
area of the transferred territory is Iarge and densely populated. This
incontrovertible reality is simply = reflection of the Phenomenon of substitution
of sovereignty over the territory in question, which inevitably manifests itself
through an extension to the texrritory of the successor State's own legal order,

and hence through a change, for example, In the monetary tokens in circulation,.
Currency, in particular, is a very important item.of State broperty, being the
expression of a regalian right of the State and the manifestation of its
sovereigniy.

(4) It should be added that cases of "succession im respect of part of territory®
do net always invelve agreements the existence of which would explain giving a
residual character to the rules to be formulated +o. govern succession of States in
Tegpect of State property. Moreover, it is in those cases where z densely populated
part of the texritery of a State passes to another State - in other words, precisely
the cases in which the problems of State property such as currency and treasury and
ftate funds arise on a larger scale - that agresments. for the settlement of such
problems may e lackinmg. This is not a theeretiocal hypothesis. Apart from war or
the amnexation of territory by force, both of which are prohibited by contemporary
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international law, the case can be envisaged of detachment of part of a State's
territory and its attachment to another State following a referendum on self-
determination, or of secession by part of a State's population and attachment of

the territory in which it lives to another State. In such situations, it is not
always possible to count on the existence of an agreement between the predecessor
State and the successor State, especially in view of the politically charged
circumstances which may surround such territorial changes.

(5) It was in the light of the foregoing considerations that the Commission decided
that, for the purposes of codifying the rules of international law relating to
succession of States in respect of State property, in particular, it was appropriate
to distinguish and deal separately in the present part with three cases covered by
one single provision in article 14 of the 1974 draft on succession in respect of
treaties: (1) the case where part of the territory of a State is transferred by
that State to another State, which is the subject of the present article; (2) the
case where a part of the territory separates from that State and unites with another
State, which is the subject of paragraph 2 of article 16 (Separation of part or
parts of the territory of a State); and (3) the case where a dependent territory
becomes part of the territory of a State other than the State which was responsible
for its intermational relations, which forms the subject of paragraph 3 of

article 14 (Newly independent State),

(6) Article 13 is therefore limited to cases of transfer of part of the territory
of a State to another State. The word "transfer", in the title of the article, and
the words "is transferred", in paragraph 1, are intended to'emphasize the precise
scope of the provisions of article 13, The cases of transfer of territory envisaged
are those where the fact of the replacement of the predecessor State by the successor
State in the responsibility for the intermational relations of the part of the
territory concerned does not presuppose the consultation of the population of that
part of the territory, in view of its minor political, economic, strategic, etc.,
importance, or the fact that it is scarcely inhabited, if at all, Furthermore, the
cases envisaged are always those which, according to article 3 of the draft, occur
in conformity with international law and, in particular, the principles of
international law embodied in the Charter of the United Nations. In most of these
cases, problems concerning the passing of such State property as currency, treasury
and State funds, etc., do not actually arise or have no great relevance, and it is
by the agreement of the prgdecessor and the successor States that the passing of
State property, whether immovable or movable, from one State to the other, is
normally settled. This primacy of the -agreement in the situation covered by
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article 13 is reflected in paragraph 1 of the article, according to which, "When
part of the territory of a State is transferred by that State to another State,
the passing of State property of the predecessor State tc the successor State is
to be settled by agreement between them", It should be understood that, according
to paragraph 1, such passing of State property should in principle be settled by
agreement and that the agreement should govern the dispogition of the property, no
.¥ to nmegotiate or agree being thereby implied.
(7) In the absence of an agreement between the predecessor and successor States,
the provisions of paragraph 2 of article 13 apply. Subparagraph (a) of paragraph 2
concerns the passing of immovable State property, whereas subparagraph (b) of the
same paragrapn deals with thg passing of movable Stazte property. As explairned

above,w subparagraph (a) of parasraph 2 states the rule regarding the passing of

immovable State property from the predeceasor State to the successor State by
reference ta the geographical situztion of the State property concerned, in
conformity with the basic principle of the passing of State property from the
predecessor State to the successor State. It provides, therefore, that "immovable
State property of the predecessor Statc situated in the territory to which the
succession of States. relates shall pass to the successor State". It may be
convenient to repeat here that this rule does not extend to immovable State property
situated oubside the territory to which the succession of States relates — property
which is and remains that of the predecessor State.

(8) Subparagraph (b) of paragraph 2 states the rule regarding the passing of
movable State property from the predecessor State to the successor State by

reference to the material criterion of the commection between the property concerned
and the activity of the predecessor State in respect of the territory to which the
succession of States relates, as explained sboves By that criterion, there is
no distinction to be made as to the actual Iocation of the movable State property .
in question and, conseguently, there is no need to refer éxgressly- to the passing
of property "on the date of the succession of States", the time element being,
moreover, already implied in the definition of State property contained in article 8
of the draft. Subparagraph (b) of paragraph 2 therefore provides that "movable
State property of the predecessor State commected with the activity of the
predecessor State in respect of the territory to which the succession of States
relates shall pass to the successor State'. )

141/ Imtroduchory commentary to sectiom 2, para. (7).
Tbid., ir particular para. (11).

3
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(9) The situation covered by the provisions of article 13 is to be distinguished
from that of a part of the territory of a State which separates from that State and
unites with another State, contemplated in paragraph 2 of article 16, as is indicated
above:léz/ In the case of such separation, as opposed to the case of transfer of a
part of territory, the fact of the replacement of the predecessor State by the
successor State in the responsibility for the international relations of the part

of the territory concerned presupposes the expression of a conforming will on the
part of the population of the separating part of the territory, in consequence °?“
its extent and large number of inhabitants or of its importance from a politieal, o
cconomic, strategic, etc., point of view. It is in these cases of separation of
part of the territory of a State that problems concerning the passing of such State
property as currency, treasury and State funds, etc., arise or have a greater
significance, and the resolution of these problems is not always achieved by
agreement between the predecessor and the successor States, such agreement being
unlikely when the territorial change in question is surrounded by politically
charged circumstances, as is often the case. 4An agreement between the predecessor
and successor States is certainly to be envisaged, but not with the primacy that

is accorded it.in article 13, since what is paramount in the case to which

paragraph 2 of article 16 relates is the will of the population expressed;in the
exercise of the right to.self-determination. Consequently, the formulation of T
paragraph 1 of acticle 16, which applies to the case of separation of part of the
territory of a State when that part unites with another State, departs from that of
paragraph 1 of article 13 and contains the following clause: "and unless the
predecessor State and the successor State otherwise agree". |

(10) A further difference between the rules applicable in the cases covered by ...
article 13, on the one hand, and by paragraph 2 of article 16, on the other,
resulting likewise from the factual differences between them as described in the
preceding paragraph, is reflected in the provision whereby in the absence of the
agreement envisaged in both articles, it is only in the latter case that a third
category of State property passes to the successcr State. Thus, according to
article 16, when part of the territory of a State separates from that State and

unites with another State (para. 2), unless the predecessor State and the successor

Stgfe opherwise agree (para. 1), movable State property of the predecessor State ... . - -

other than that-connected with activity of the predecessor State in respect of the

territory to which the succession of States relates shall pass to the successor

143/ Para. (5) of this commentary.
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State in an equitable proportion (para. 1 (c) in conjunction with para. 1 (b)),

No such prov131on is required in the cases covered by article 13.

(11) The rules relatlng $o the passing of State property in cases where part of the
territory of a State is transferred to another State (article 13) and where part of
the territory of a State separates from that State and unites with another State
(article 16, para. 2) are founded in Sﬁate practice, judicial decisions and legal
theory, which admit generally the devolution of the State property of the
predecessor State. Some examples may illustrate the point, even if they may seem
broader in scope tﬂén the rules adopted.

(12) The devolution of such State property is clearly established practice. There
are, moreover, many international instruments which simply record the express
relinquishment by the predecessor State, without any guid pro guo, of all State
property without distinction situated in the territory to which the succession of
States relates. It may be concluded that relinquishment of the more limited
category of immovable State property situated in that territory should a fortiori
be accepted, The immovable State property which thus passes to the successor State
is property which the predecessor State formerly used, as approprlate, in the
portion of territory concerned, for the menifestation and exercise of its
sovereignty, or for the performance of the general duties implicit in the exercise
of that sovereignty, such as the defence of that portion of territory, security,
promotion of public health and education, national development, and so on. Such
property can easily be listed: it includes, for example, barracks,‘airports,
prisons, fixed military installations, State hospitals, State universities, local
government office buildings, premises occupied by.the main central government
services, buildings of the State financial, economic or social institutions, and
postal and telecommunications facilities where the predecessor State was itself
responsible for the functions which they normally serve. '

(13) Two types of case will be omitted from the examples to follow, as being not
sufficiently illustrative because the fact that they reflect the application of a
general principle of devolution of State property is due to other causes of a
peculiar and specific kind. The first type comprises all cessions of territories
against payment. The purchase of provinces, territories and the like was an
accepted practice in centuries past but has been,ténding towards complete extinction
since the First World War, and particularly since the increasingly firm reccgnition
of the right of peoples to self-determination. I% follows from this right that the
practice of transferring the territory of a people against payment must be

condemned, Clearly, these old cases of transfer are no longer demongtrative. On
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purchasing a territory, a State purchased everything in it, or everything it wanted,
or eve., "ing the other party wanted to sell there, and the transfer of State
property does not here constitute proof of the existence of the rule, but simply

of the capacity to pay:léé/
(14) The second type consists of forced cessions of territory, which are prohibited
by international law, so that succession to property in such cases cannot be
regulated by international law.l In this connection, reference is made to the
provisions of article 3% of the draft.

(15) A third set of cases, which are perhaps only too demonstrative, consists of
those involving "voluntary cessions without payment". In these very special and

marginal cases, the passing of immovable State property is neither controversial

144/ See, for example, the Convention of Gastein of 14 August 1865, whereby
Austria sold Lauenburg to Prussia for the sum of 2,5 million Danish rix~dollars
(British and Foreign State Papers, 1865-1886, vol. 56 (London, Ridgeway, 1870),
pe 1026, p. 6); the Treaty of Washington of 30 March 1867, whereby Russia sold
its North American possessions to the United States of America for $1.2 million
(W.M, Malloy, ed., Treaties, Conventions, International Acts, Protocols and
Agreements between the United States of America and other Powers, 1776-1909
iWashington, D.C., Government Printing Office, 1910), vol. II, Dp. 1521); the
Convention whereby France ceded Louisiana to the United States of America for

$15 million (English and French texts in de Martens, ed., Recueil des principaux
traités, vol. VII (op. cit.), p. 706).

145/ In former times, such forced cessions were frequent and widespread. Of
the many examples which history affords, one may be cited here as documentary
evidence of the way in which the notion of succession to property that was linked
to sovereignty could be interpreted in those days. Article XLI of the Treaty of
the Pyrenees, which gave France Arras, Béthume, Lens, Bapaume, etc., specified
that those places:

", .o shall remain ... unto the said Lord the most Christian King, and
0 his Successors and Assigns ... with the same rights of Sovereignty,
Propriety, Regality, Patronage, Wardianship, Jurisdiction, Nomination,
Prerogatives and Preeminences upon the Bishopricks, Cathedral Churches,
and other Abbys, Priorys, Dignitys, Parsonages, or any other Benefices
vhatsoever, being within ihe limits of the said Countries ... formerly
belonging to the said Lord the Catholick King ... And for that effect,
the said Lord the Catholick King ... doth renounce [these rights] ...
together with all the Men, Vassals, Subjects, Borcughs, Villages, Hamlets,
Forests ... the said Lord the Catholick King ... doth consent to be ...
united and incorporated to the Crown of France; all Laws, Customs,
Statutes and Constitutions made to the Contrary ... notwithstanding.”

(Israel, op. cit., vol. I, pp. 69_76).
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nor ambiguous, because it takes place not so much under the general principle of
succeggion Rfsgtgtga as by an expressly stated wish.léé/
(16) Terriﬁg;ial cﬁanges such as those covered by article 13 and article 16,
paragraph 2, have occurred relatively often following a war. In such cases, Dpeace
treaties contain provisions relating to territories ceded by the defeated Power,
For that reason, the provisions of peace treaties and other like instruments

governing the problems raised by transfers of ferritory must be treated with a

great deal of caution, if not with express reservations. Subject to that provice,
it may be noted that the major peace treaties which ended the First World Waxr opted |
for the devolution to the successor States of all public property situated in the
ceded German, Austro-Hungarian or Bulgarian territories.lﬁl/
(17) As to the Second Vorld War, a Treaty of 29 June 1945 between Czechoslovakia
and the USSR stipulated the cession to the latter of the Sub-Carpathian Ukraine
within the boundaries specified in the Treaty of Saint-Germain-en-Laye. An annexed
protocol provided for "transfer without payment of the right of ownership over
State property in the Sub-Carpathian Ukraine". The Treaty of Peace concluded on

12 March 1940 between Finland and the USSR;AQ/provided for reciprocal territorial
cessions and included an amnex requiring that all constructions and installations
of military or economic importance situated in the territories ceded by either
country should be handed over intact to the successor. The protocol makes special
mention of bridges, dams, aerodromes, barracks, warehouses, railway junctions,
manufacturing enterprises, telegraphic installations and electric stations. The
Treaty of Peace of 10 February 1947 between the Allied and Associated Powers and

Italy also contained provisions applying the principle of the passing of property,

146/ cf., for example, the cession by Great Britain to the United States in
1850 of part of the Horse-Shoe Reef in Lake Erie; the decision in July 1821, by an
assembly of representatives of the Uruguayan people held at Montevideo, concerning
the incorporation of the Cisplatina Province; the voluntary incorporation in
France of the free town of Mulhouse in 1798; the voluntary incorporation of the
Duchy of Courland in Russia in 1795; the Treaty of Rio of 30 October 1909, between
Brazil and Uruguay, for the cession without compensation of various lagoons, islands
and islets; the voluntary cession of Lombardy by France to Piedmont, without
payment, under the Treaty of Zurich of 10 November 1859, etc.

. 147/ See articles 256 of the Treaty of Versailles, 208 of the Treaty of
Saint-Germain-en-Laye, 191 of the Treaty of Trianhon, and 142 of the Treaty of
Neuilly-sur-Seine (for references, see foot-note 130 above) .

148/ Supplement to the American Journal of International ILaw (Concord, N}H.),
vol. 34 (1940), pp. 127-131.
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inoluding immovable property, from the predecessor State to the successor State.
In partioular, parsgraph 1 of annex XIV to the Treaty (Economic and Financial
Provisionu Relating to Ceded Territories) provided that "the successor State shall
receive, without payment, Italian State and para-statal property within territory
ceded to it ...".1

(18) Courts and other jurisdictions also seem to endorse unreservedly the principle
of the devolution of public property in general, and a fortiori of State property,
and therefore of immovable property. This is true, in the first place, of natior .
courts. According to Rousseau, "the general principle of the passing of public
property to the new or annexing State is now accepted without guestion by national
courts"

(19) Decisions of international jurisdictions confirm this rule. In the

Péter Pdzmdny University case, the Permanent Court of International Justice stated
in general terms (which is why the statement can be cited in this context) the
principle of the devolution of public property to the successor State. According
to the Court, this is a "principle of the generally accepted law of State
succession" .liy The Franco-Italian Conciliation Commission established under the
Treaty of Peace with Italy of 10 February 1947 confirmed the principle of the
devolution to the successor State, in full ownership, of immovable State property.

This can be readily deduced from one of its decisions., The Commission found that:

149/ United Nations, Treaty Series, vol. 49, pP. 225.

150/ C. Rousseau, Cours de droit international public — Les transformations
territoriales des Etats et Yeurs conséquences juridiques zParis, Les Cours de droit,
1964-1965), p. 139. -

Reference is generally made to the judgement of the Berlin Court of Appeal
(Kammergericht) of 16 May 1940 (case of the succession of States to Memel - return
of the territory of Memel to the Gexrman Reich following the German~Lithuanian Treaty
of 22 March 1939: see Annual Digest and Reports of Public International law Cases,
1919-1942. Supplementary Volume iLondon, 1947), case No. 44, pp. 74~76), which
refers to the "comparative law" (a mistake for what the context shows to be "the
ordinary law") of the passing of public property to the successor. Reference is
also made to the judgement of the Palestine Supreme Court of 31 March 1947 (case of
Amine Namika Sultan v, Attorney-General: see Annual Digest ... 1947 (London, 1951),
case No. 14, pp. 36-40), which recognizes the validity of the transfer of Ottoman
public property to the (British) Government of Palestine, by interpretation of
article 60 of the Treaty of Lausanne of 1923,

Czechoslovak Mixed Arbitral
P.C.I,J., Series A

No. 61, P 237o
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"fhe main argument of the Italian Government conflictes with the very
clear wording of paragraph 1l: it is the successor State that shall receive,
without payment, not only the State property but also the para=statal
property, including biens communaux within the territories ceded." ;52/

(20) As far as movable State property is concerned, the Commission has already
explaine 1 the reasons why the principle of the linkage of such property to the
territory should not find concrete application by reference to the geographical
situation of the property in question, in view of the special aspects due %o the
mobility of that property. The Commission decided to give expression to the
criterion of linkage between the territory and the movable property concerned by
the formula: "property ... connected with the activity of the predecessor State in
respect of the territory to which the succession of States relates". That concept
may be regarded as closely related to that sanctioned by international judicial
decisions, which concerns the transfer of property belonging to local authorities
necessary for the viability of the local territorial authority concerned. For
example, in the dispute concerning the apportionment of the property of local
authorities whose territory had been divided by a new delimitation of the frontier
between France and Italy, the Franco-Italian Conciliation Commission set up undexr
the Peace Treaty with Italy of 10 February 1947, noted that:

v, ., the Treaty of Peace did not reflect any distinctions ... between
the public domain and the private domain that might exist in the legislation
of Italy or the State to which the territory is ceded. However, the nature

of the property and the economic use to which it is put have a certain
effect on the apportionment.

"The apportionment must, first of all, be just and equitable. However,
the Treaty of Peace does not confine itself to this reference to justice and
equity, but provides a more specific criterion for a whole category of
municipal property and for what is generally the most important category.

152/ Franco-Italian Conciliation Commission, "Dispute concerning the
apportiomment of the property of local authorities whose territory was divided by
the frontier established under article 2 of the Treaty of Peace: decisions Nos. 145
anpd 163, rendered on 20 January and 9 October 1953 respectively" (United Nations,

Revorts of International Arbitral Awards, vol. XIII (United Nations publication,
Sales No. 64, V.35, Pe 514;.

Annex XIV, para. 1, provided that: "The successor State shall receive, without
payment, Italian State and para-statal property within territory ceded to it ..."
{Bnited Nations, Treaty Series, vol. 49, P. 225).

153/ See paras. (8)=-(11) of the introductory commentary to section 2, above.
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"The question may be left open whether the «es [Treaty] provides for
two types of agreement ..., one kind apportioning the property of the
public authorities concerned, the other ensuring 'the maintenance of the

muniocipal gervices essential to the inhabitants* .es's But even if that

Wwere So0. the criterion of the maintenance of the municipal services

necegsary to the inhabitants should a fortiori play a decisive role* when

these services - as will usually be the case - are provided by property
belonging to the municipality which must be apportioned. The apportionment

should be carried out according to a principle of utility,* since in this
case that principle must have seemed to the drafters of the Treaty the most

compatible with justice and equity." 154/

Rt

(21) As regards, more specifically, movable State property, the cases of currency
(including gold and foreign exchange reserves) and State funds will be discussed in
turn below, by way of example, these cases being sufficiently illustrative for the

present purpose.

Currency
(22) A definition of currency for the purposes of international law should take

account of the following three fundamental elements: (a) currency is an attribute
of sovereignty, (b) it circulates in a given territory and (c) it represents
purchasing power. It has been observed that this legal definition
"necessarily relies on the concept of statehood or, more generally,

that of de jure or de facto sovereign authority. It follows from this

proposition that media of exchange in circulation are,legally speaking,

not currency, unless their issue has been established or authorized by the

State and, a contrario, that currency cammot lose its status otherwise than

through formal demonetization." 155/
For the purposes of the present topic, this means that the predecessor State loses
and the successor State exercises its own monetary authority in the territory to
which the succession of States relates. That should mean that, at the same time,
the State patrimony associated with the expression of monetary sovereignty or.
activity in that territory (gold and foreign exchange reserves, and real property
and assets of the institution of issue situated in the territory) must pass from
the predecessor State to the successor State. _
(23) The normal relationship between currency and territory is expressed in the
idea that currency can circulate only in the territory of the issuing authority.
The concept of the State's "territoriality of currency" or "monetary space" implies,

first, the complete surrender by the predecessor State of monetary powers in the

United Nations, Report of International Arbitral Awards, vol. XIII,

154/
(op. _cit.), p. 519.

;jj/ D. Carreau, Souveraineté et coopération monétaire international (Paris,
Cujas, 1970), pP. 27.

- 69 -



territory considered and, secondly, its replacement by the successor State in the
same prerogatives in that territory. But both the gsurrender and the assumption of
powers must be organized on the basis of a factual situation, namely, the
impossibility of leaving a territory without any currency in circulation on the
date on which the State guccession occurs. The currency inevitably left in
circulation in the territory by the predecessor State and retained temporarily by
the successor State justifies the latter in claiming the gold and foreign exchange
which constitute the security or vacking for that currency. Similarly, the real
property and assets of any branches of the central institution of issue in the
territory to which the State succession relates pass to the successor State under
this principle of the State's "currency territoriality" or "monetary space". It is
because the circulation of currency implies security or bvacking - the public debt,
in the last analysis - that currency in circulation cannot be dissociated from its
base or normal support, which is formed by all the gold or foreign exchange reserves
and all assets of the institution of issue. This absolute inseparability, after all,
merely describes the global and "mechanistic" fashion in which the monetary
phenomenon itself operates.

(24) In the world monetary system as it exists today, currency has value only
through the existence of its gold backing, and jt would be futile to try, in the
succession of States, to dissociate a currency from its backing. For that reason
it is essential that the successoxr State, exercising its jurisdiction in a territory
in which there is inevitably paper money in circulation, should receive in gold and
foreign exchange the equivalent of the backing for such issue. This, however, does
not always happen in practice. The principle of allocation or assignment of
monetary tokens to the territory to which the succession of States relates is
essential here. If currency, gold and foreign exchange reserves, and monetary
tokens of all kinds belonging to the predecessor State are temporarily or
fortuitously present in the territory to which the succession of States relates,
without the predecessor State's having intended to allocate them to that territory,
obviocusly they have no link or relationship with the territory and cannot pass to
the successor State. The gold owned by the Bank of France that was held in
Strasbourg during the Franco-German War of 1870 could not pass to Germany after
Alsace-Lorraine was annexed to that country unless it were established that that
old had been ng]1located" to the transferred territory.
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(25) When Transjordan became Jordan, it succeeded to a share of the surplus of the
Palestine Currency Board estimated at £1 million, but had to pay an equivalent
amount to the United Kingdom for other reasons.1

(26) With the demise of the old Tsarist empire after the First World War, some of
its territories passed to Estonia, Latvia, Lithuania and Poland.1 Under the
peace treaties concluded, the new Soviet régime became fully responsible for the
debt represented by the paper money issued by the Russian State Bank in these four
countries.1 The provisions of some of these instruments indicated that Russia
released the States concerned from the relevant portion of the debt, as if this was
a derogation by treaty from a principle of automatic succession to that debt. Other
provisions even gave the reason for such a derogation, namely, the destruction
suffered by those countries during the war.l At the same time, and in these
same treaties, part of the bullion reserves of the Russian State Bank was
transferred to each of these States. The ground given in the case of Poland is of
some interest: the 30 million gold roubles paid by Russia under this head
corresponded to the "active participation" of the Polish territory in the economic
life of the former Russian Empire. '

State funds

(27) State public funds in the territory to which the succession of States relates
should be understood to mean cash, stocks and shares which, althoﬁgh they form part
of the over—all assets of the State, have a link with that territory by virtue of
the State's sovereignty over or activity in that region. If they are connected
with the activity of the predecessor State in respect of the territory to which the

succession of States relates, State funds, whether liquid or invested, pass to the

156/ See the Agreement of 1 May 1951 between the United Kingdom and Jordan
for the settlement of financial matters outstanding as a result of the termination
of the mandate for Palestine (United Nations, Treaty Series, vol. 117, p. 19).

157/ ©No reference is made here to the cases of Finland, vhich already enjoyed
monetary autonomy under the former Russian régime, or of Turkey.

158/ See the following treaties: with Estonia, of 2 February 1920,
article 12; with Latvia, of 11 August 1920, article 16; with Lithuaria, of
12 July 1920, article 12; and with Poland, of 18 March 1921, article 19
(League of Nations, Treaty Series, vol. XI, p.’ 51, vol. II, p. 212; vol. III,
p. 122; and vol. VI, p. 123). ‘ ' ’ ‘ .

;jg/ See B, Nolde, "La monnaie en droit international public", Recueil des
cours de 1'Académie de droit international de Ia Haye, 1929-1I, (Paris, Hachette,

1920), vol. 27, p. 295.
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successor State. The principle of comnection with the activity is decisive in
this case, since it is obvious that funds of the predecessor State which are in
transit through the territory in question, or are temporarily or fortuitously
present in that territory, do not pass to the successor State.

(28) State public funds may be liquid or invested; they include stocks and shares
of all kinds. Thus, the acquisition of "all property and possessicns" of the
Cerman States in the territories ceded 4o Poland included also, according to the
Supreme Court of Poland, the transfer to the successor of a share in the capital
of an association.lGo

(29) As part of the ngransfer without payment of the right of ownership over State
property", the USSR received public funds situated in the Sub=Carpathian Ukraine,
which, within the boundaries specified in the Treaty of Saint-Germain-en-Laye of
10 September 1919, was ceded by Czechoslovakia in accordance with the Treaty of
29 June 1945.

Article 14

Newly indegendent State

1. - When the successor State is a newly independent State:

(a) immovable State property of the predecessor State situated in
the territory to which the succession of States relates shall pass to the
successor States

(v) immovable property, having belonged to the territory to which
the succession of States relates, situated outside it and having become
State property of the predecessor State during the period of dependence,
shall pass to the successor States;

(c) immovable State property of the predecessor State other than
that mentioned in subparagraph (b) and situated outside the territory to
which the succession of States relates, %o the creation of which the
dependent territory has contributed, shall pass to the successor State in
proportion to the contribution of the dependent territory;

(d) movable State property of the predecessor State connected with
the activity of the predecessor State in respect of.the territory to which
the succession of States relates shall pass to the successor State;

(e) movable property, having belonged to the territory to which the
succession of States relates and having become State property of the
predecessor State during the period of dependence, shall pass to the
successor State; '

160/ Digest by the Secretariat of the decision of the Supreme Court of Poland
in the Polish State Treasury V. Deutsche Mittelstandskasse case (1929)
(Yeaxbook ... 1963, vol. II, p. 133, document A/CN.4/157, para. 337).
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(f) movable State property of the predecessor State other than the
property mentioned in subparagraphs (d) and (e), to the creation of which
the dependent territory has contributed, shall pass to the successor State
in proportion to the contribution of the dependent territory.

2. VWhen a newly independent State is formed from two or more dependent
territories, the passing of the State property of the predecessor State

or States to the newly independent State shall be determined in accordance
with the provisions of paragraph 1.

3. VWhen a dependent territory becomes part of the territory of a Siate,

other than the State which was responsible for its international relations,
the passing of the State property of the predecessor State to the successor
State shall be determined in accordance with the provisions of paragraph 1.

4. Agreements concluded between the predecessor State and the newly
independent State to determine succession to State property otherwise than
by the application of paragraphs 1 to 3 shall not infringe the principle of
the permanent sovereignty of every people over its wealth and natural
resources.

Commentary
(1) Article 14 concerns succession to State property in the case of a newly
independent State. The term "newly independent State" as used in the present draft
is defined in article 2, paragraph 1 (e), and reference should therefore be made to
the relevant paragraph of the commentary to article 2. ;él/
(2) In contrast to other categories of State succession where, Until the occurrence
of the succession, the predecessor State possesses the territory to whick the
succession of States relates and exercises its full sovereignty there, the category
covered by this article involves a dependent or non-self-governing territory whien
has a special juridical status under the Charter of the United Nations. As the
Declaration on Principles of International Law concerning Friendly Relations and
Co~operation among States in accordance with the Charter of the Uhited‘Nationslég/
States, such a territory has
"a status separate and distinct from the territory of the State admlnlsterlng
it; and such separate and distinct status under the Charter shall exist until
the people of the colony or an—Self—Governlng Territory have exercised their .
right of self-determination in accordance with the Charter, and partlcularly
its purposes and principles."
Moreover, in accordance with General Assembly résolution 1514 (XV) of
14 December 1960, every people, even if it is not politically independent at a

certain stage of its history, possesses the attributes of national sovereignty

161/ Para. (6) of the commentary to article 2, above. _
162/ General Assembly resolution 2625 (XXV) of 24 October 1970 annex.
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inherent in its existence as a people. There is also no doubt, as is explained
below,16 that every people enjoys the right of permanent govereignty over its
wealth and natural resourcesd.
(3) Although the question might be raised as to the usefulness of the Commission's
making special provisions relating to newly independent States, in view of the fact
that the process of dacolonization is practically finished, the Commission is
convinced of the need to include such provisions in the present draft. A draft of
articles on a topic which, like succession of States in matters other than treaties,
necessarily presupposes the exercise of a right which is at the forefront of
United Nations doctrine and partakes of the character of jjus cogens - rnamely, the
right of self-determination of peoples - cannot ignore the most important and
widespread form of the realization of that right in the recent higtory of
international relations: that is, the proceas of decolonization which has taken
place since the Second World War. In fact, the Commission cannot but be fully
conscious of the precise mandate it has received from the Ceneral Assembly, in
regard to its work of codification and progressive development of the rules of
international law relating to succession of States, %o examine the problems of
succession of States with appropriate reference to the views of States which have
achieved independence since the Second Wbrld,War;lé&/ Although the process of
decolonization has already been largely effected, it has not yet been completed,
as is confirmed in the 1980 report of the Special Committee of Twentyhfive,l
which points out that many dependent or non~-self~governing territories still remain
to be decolonized., Moreover, the usefulness of the present draft articles is not
limited to dependent or non-self-governing territories yet to be decolonized. In
many instances, the effects of decolonization, including, in particular, problems
of succession to State propexrty, remain for years after political independence is -
achieved. The necessity of including provisions on newly independent States was
fully recognized by the Commission in the course of its work on succession of
States in respect of treaties and found reflection in the final draft on that topic
submitted in 1974 for consideration by the General Assembly, as well as in the
e

163/ Paras. (26)=(32) of the present commentarye

16 General Assembly resolutions 1765 (XVIi) of 20 November 1962 and
1902 (XVIII) of 18 November 1963.
165/ Report of the Special Committee on the Situation with regard to the

Implementation of the Declaration on the Granting of Independence to Colonial
Countries and Peoples Official Rgcords‘gf the»Gengral Assembl Thirt =fifth Session,

lement No, 23 (4/35/23/Rev.l
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1978 Vienna Convention adopted on the basis of that final draft., In the present
case, there is no reason to depart from the categorization established in the draft
articles on succession of States in respect of treaties: on the contrary the
reasons for maintaining the category of succession involving "newly independent
State" are equally if not more compelling in the case of succession of States in
respect of State property, archives and debts., Besides, in view of the close-link
and the parallelism between the two sets of draft articles, there would be an
inexplicable gap in the present draft if no provision were made for newly
independent States.

(4) Article 14 covers the various situations that may result from the process of
decolonization: the commonest case, where a newly independent State emerges from
a dependent territory; the case where such a State is formed from two or more
dependent territories (paragraph 2); and the case where a dependent territory
becomes part of the territory of an existing State other than the State which was
administering it (paragraph 3). In all these cases the rules relating to the
passing of State property should be the same since the basis for the succession in
each case is the same: decolonization. It is for this reason that, as has been
indicated,;éé/ the Commission considered it appropriate to deal with the last case
in the present article, whereas in the 1974 draft on succession of States in
respect of treaties, that case was covered by the provisions of article 14
(Succession in respect of part of territornyQZ/ since it is a question of the
applicability of the same principle - that of the "moving treaty-frontiers" rule -
to all the situations covered. '

(5) The rules relating to the passing of State property in the case of newly
independent States vary somewhat from those relating to other categories of
succession, in order to take full account of the specidl circumstances surrounding
the emergence of such States. The principle of viability of the territory becomes
imperative in the case of States achieving independence from situations of colonial
domination, and the principle of equity requires that preferential treatment be
given to such States in the legél regulation of succession to State property. Two
main differences are, therefore, to be indicated. First, immovable -property
situated in the dependent territory concerned and movable property comnected with
the activity of the predecessor State in respect of the dependent territory

concerned shouid, as a general rule, pass to the successor State upon the birth

166/ See para, 75 above. )
167/ That article corresponds to article 15 of the 1978 Vienna Convention.
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of a newly independent State, whether it ig formed from one oOr two or several
dependent territories, or upen the dependent territory's decolonization through
integration or association with another existing State, reference to an agreement
veing unnecessary, by contrast with the case of the articles relating to other
categories of succession. The reason why article 14 dces not, with reference to
newly independent States, use the expreagions "in the abaence of an agresment! or
mynless the predecessor State and the succeasor gtate otherwise agroe', which are
employed in other articles of section 2, is not go much because & dependent
territory which 1is not yet a State could not, strictly gpeaking, be considered as
possessing the capacity %o conclude international agreements, but, principally in
recognition of the very special circumstances which accompany the birth of newly
injependent States as a consequence of decolonization and which lead, when
negotiations are undertaken for the purpose of achieving independence, to results
that are, in many instances, distinctly unfavourable to the party acceding to
independence, because of its unequal and unbalanced legal, political and ecoriomic
relationship wvith the former metropolitan country.

{8) The second difference resides in the introduction of the concept of the
contrivution of the dependent territory to the creation of certain immovable and
movable State property of the predebessor State so that such property shall pass to
the successor State in proportion to the contribution made by the dependent
territory. This provision represents a conerete application of the concept of
equity forming part of the material content of a rule of positive international
law which is designed to preserve, inter alia, the patrimony and the historical
and cultural heritage of the people inhabiting the dependent territory concerned.
In cases of newly independent States, entire nations are affected by the succession
of States which have contributed to the creation of the predecessor State'!s
property. It is only equitable that such property'should.pass to the successor
State in proportion to the contribution of the dependent territory to its creation.
(7) Pexasreph 1 (2) regulates the problem of immovable State property of the
predecessoYr State situated in the territory which has become independent. In
zcecordance with the principle of the passing of State pfoperty based on the
criterion of linkage of the property to the territory, this subparagraph provides,
25 irn the articles concerning other categories of succession, that immovable
groperty so gituated shall pass to the successor State. This solution is generally
zccepted in legal literature and in State practice, although in neither case is
express reference always made to nimmovable" property of the predecessor State

ngzituated in the territory"s; rather, the reference is frequently to property in
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general, irrespective of its nature or its geographical situation. Thus, if
general transfer is the rule, the passing to the successor State of the more limited
category of property provided for in this subparagraph must a fortiori be permitted.
(8) Reference may be made in this connection to article 19, first paragraph, of
the Declaration of principles concerning economic and financial co-operation of
19 March 1962 (Evian agreement between France and Algeria), which provided that:
"Public real estate of the [French] State in Algeria will be

transferred to the Algerian State ..." 168/
In Tact, all French military real estate and much of the civil real estate
(excluding certain property retained by agreement and other property which is still
in dispute) has, over the years, gradually passed to the Algerian State,
(9) A great many bilateral instruments or unilateral enactments of the
administering or constituent Power simply record the express relinguishment by the
predecessor State, without any guid pro quo, of all State property or, even more
broadly, 21l public property without distinction, situated in the territory to
which the succession of States relates. For example, the Constitution of the
Pederation of Malaya (1957) provided that all property and assets in the Federation
or one of the colonies which were vested in Her Majesty should on the date of
proclamation of independence vest in the Federation or one of its States. The term
used, being general and without restrictions or specifications, authorizes the
transfer of all the property, of whatever kind, of the predecessor State .1—62/
Reference may also be made to the Final Declaration of the International Conference
at Tangier, of 29 October 1956, although it is not strictly applicable since the
International Administration of Tangier cannot be regarded as a State. Article 2
of the Protocol amnexed to the Declaration stated that the Moroccan State, "which
recovers possession of the public and private domain entrusted to the International
Administration ... receives the latter's property ¢.." .m/ Among other examples
that may be given is the "Draft agreement on Transitional Measures" of
2 November 1949 between Indonesia and the Netherlands, adopted at the end of the

168/ TUnited Nations, Treaty Series, vol. 507, p. 65.

169/ Materials on Succession of States (United Nations publication,
Sales No, E7F4.68..V.55, Pp. 8586, See also the Constitution of the Independent
State of Western Samoa (19‘62),, which declared "All property which immediately before
Independence Day is vested in Her Majesty ... or in the Crown ... shall, -on
Independence Day, vest in Western Samoa" (Ibid., p. 117).

170/ TUnited Nations, Treaty Series, vol. 263, p. 171,
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Hague Round-Table Conference (August-November 1949),111/ which provided for the
devolution of all property, and not only immovable property, in the Netherlands
public and private domain in Indonesia. A subsequent military agreement transferred
to Indonesia, in addition to some warships and military maintenance equipment of the
Netherlands fleet in Indonesia, which constituted movable property, all fixed
jnetallations and equipment used by the colonial troops .1 2 Similarly, when the
Colony of Cyprus attained independence, a1l property of the Covernment of the
jsland (including immovable property) became the property of the Republic of

Cyprus .1 Libya received "the movable and immovable property located in Libya
owned by the Italian State, either in its own pame or in the name of the Italian
administration" .1 In particular, the following property was transferred
jmmediately: "the public property of the State (demenio Qublico) and the
jnalienable property of the State (patrimonio indisgonibile) in Libya", as well as
"the property in Libya of the Fascist Party and its orga.niza.t:i.ons".:L Likewise,
Burma was to succeed to all property in the public and private domain of the
colonial Gc:vermmtem:,:L 6 including fixed military assets of the United Kingdom in

Burma Om/ )

(10) The Commission is not unaware of agreements concluded between the predecessor
State and the newly independent successor State under which the latter has
relinquished in favour of the former its right of ownership to the part of the

State property which had passed to it on the occurrence of the succession of

171/ Ibid., vol. 69, p. 266.

112/ Tvid., D 288,

1 Preajies concerning the establishment of the Republic of dyprus, signed
at Nicosia on 16 August 1960, with annexes, schedules, maps, etc. United Nations
Treaty Series, vol. 382, annex E. PP. 130-138, article 1 and passim. )

174/ United Nationms General Assembly resolution 388 (V), of 15 December 1950,
entitled "Economic and financial provisions relating to Libya", article l.

175/ Ibid. The inalienable property of the State is defined in
articles 822-828 of the Italian Civil Code and includes, in particular, mines,
uarries, forests, barracks (i.e. immovable property), arms, munitions, etc.

i.e. movable property).

176/ Goverrment of Burma Act, 1935.

1:11/ United Kingdom, Treaty between the Govérmment of the United Kinggi om and

the Provisional Government of Burma Regarding the Recognition of Burmese Independence
2nd Related Matters. Annex: Defence Agreement signed on 29 August 1947 in Rangoon.

Cmd, 7360 (London, H.M. Stationery Office, 1948).
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States 'l:@/ The independence agreements were followed by various protocols
concerning property under which the independent State did not succeed to the vwhole
of the property belonging to the predecessor State. This was usually done in order
to provide for common needs in an atmosphere of close co-operation between the
former metropolitan State and the newly independent State. The forms those
agreements took were, however, varied., In some cases, the pre-independence
status gquo, with no transfer of property, was provisionally maintained.l In
others, devolution of the (public and private) domain of the former metropolitan
State was affirmed as a principle, but was actually implemented only in the case
of property which would not be needed for the operation of its various military
or civilian services .-l-w Sometimes the agreement with the territory that had
become independent clearly transferred all the public and pfiva.te domain to the

successor, which incorporated them in its patrimony, but under the same agreement

178/ See G, Fouilloux: "ILa succession aux biens publics frangais dans les
Etats nouveaux d'Afrigue", in Annuaire francais de droit international, 1965 (Paris),
vol. XI (1966), pp. 885-915. Cf. also G. Fouilloux "La succession des Etats de
_ 1'Afrique du Nord aux biens publics frangais", in Apnuaire de 1'Afrique du Nord,
1966, pp. 51=79.

179/ Agreement between the Government of the French Republic and the
Government of the Republic of Chad concerning the transitional arrangements to be
applied until the entry into force of the agreements of co-cperation between the
French Republic and the Republic of Chad, signed in Paris on 12 July 1960
(Materials on Succession of States (op. cit.), pp. 153-154), article 4. A protocol
to a property agreement was signed later, on 25 October 1961l. It met the concern
of the two States to provide for "common needs" and enabled the successor State to
waive the devolution of certain property (see Decree No. 63-271 of 15 March 1963
publishing the Protocol to the property agreement between France and the Republic
of Chad on 25 October 1961 (with the text of the Protocol annexed)), in: France,

Journal officiel de la Républigue francaise, Lois et décrets, (Paris), 95th year,
No. 69 321 March 1963;, Pp. 2721-2722. )

180/ See Decree No. 63-270 of 15 March 1963 publishing the Convention
concerning the property settlement between France and Senegal, signed on
18 September 1962 (with the text of the Convention annexed), ibid., p. 2720.
Article 1 establishes the principle of the transfer of "ownership of State
appurtenances registered ... in the name of the French Republic" to Senegal.
However, article 2 specifies: "Nevertheless, State appurtenances shall remain
under the ownership of the French Republic and be registered in its name if they
are certified to be needed for the operation of its services ... and are included
in the list" given in an annex. This provision concerns, not the use of State
property for the needs of the French services, but the ownership of such property.

-79 -



expressly retroceded parts of them either in ownership or in usufructfyil/’ In
gsome cases the newly independent State agreed to a division of property betwéen
itself and the former metropolitan State, but the criterion for this division is
not apparent except in the proader context of the requirements of technical
assistance and of the presence of the former metropolitan State.lgg/ Lastly,
there have been cases where a treaty discarded the distinctions between pubiic
and private domains of the territory or of the metropolitan State, and prdvided
for a division which would satisfy "respective needs", as defined by the two States
in various co-operation agreements:
"Dhe Contracting Parties agree to replace the property settlement

pased on the nature of the appurtenances by a global settlement based on

equity and satisfying their respective needs." ;g;/
(11) However, it should be pointed out that these instruments have usually been of
a temporary character. The more balanced development of the political relations
between the predecessor Stete and the newly independent successor State has in many
cases enabled the successdr State, sooner or later, to regain the immovable State
property gituated in its territory which had been the subject of agfeements with

the former metropolitan State.

181/ A typical example is the public property Agreement between France and
Mauritania of 10 May 1963 (Decree No. 63-1077 of 26 October 1963), in: France,
Journal officiel de la République fran Zise. Lois et ddcrets (Paris), 95th year,
No. 256 (31 October 1963), PP 9707-9708. Article 1 permanently transfers the
public domain and the private domain. Article 2 grants ownership of certain public
property needed for the French services. Article.3 retrocedes to France the
ownership of military premises used for residential purposes. Article 4 states
that France may freely dispose of "installations needed for . the perférmance of the
defence mission entrusted to the French military forces" under a defence agreement.

182/ Cf. Decree No. 63-268 of 15 March 1963‘publishing_thé Protocol to the
property agreement between France and the Cabonese Republic of 6 June 1961, in:
France, de 1la République francaise Loig et décrets CParis)

Journal officiel
95th year, No. 69 221 Maxrch 19635, pp. 2718-2719.

185/ Article 31 of the Franco-Malagasy agreement of 27 June 1960 concerning
economic-and financial co-operation, approved by a Malagasy Act of 5 July 1960 and
by a French Act of 18 July 1960 (France, Journal officiel de la République
francaise, Lois et décrets (Paris), 92nd year, No. 167 (20 July 1960), D 6615)
translation by the Secretariat]. A Franco-Malagasy Protocol on property was signed
later, on 18 October 1961 .(Decree No. 63-269 of 15 March 1963 publishing this
Protocol, in: France, Journal officiel de la Ré ublique francaise, Lois et décrets
(Paris), 95th year, No. 69 (21 March 1963), PP+ 2719-2720). This confirms the
situation created by another economic co-operation agreement of 27 June 1960 and
acknowledges ~ but in this context — Madagascar's ownership of the remaining State
appurtenances, although France retains the ownership of military premises and
constructions.
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(12) Paragraph 1 (b) and (e) of article 14 deals with a problem unique to newly
independent States. It concerns the cases of immovable and movable property which,
prior to the period of dependence, belonged to the territory to which the succession
of States relates. During the period of its dependence, some or all of such
property may well have passed to the predecessor State administering the territory.
This might be immovable property such as embassies and administrative buildings or
movable property of cultural or historical significance. The subparagraphs set
forth a rule of restitution of such property to -the former owner. The text of
subparagraph (b) refers to “immovable property" and that of subparagraph (e) to
"movable property", and both state that such property shall pass to the successor
State. In the provisional draft, immovable property had been excluded from
paragraph 1 in the present case since it was thought that the provision now embodied
in paragraph 1 (a) covered "all immovable State property of the predecessor State
situated in the territory" including immovable property which had belonged to the
territory before it became independent. In second reading, however, the Commission,
in order to avoid problems of interpretation, deemed it appropriate to make specific
provision in paragraph 1 for this case as regards immovable property as well.

(13) The situation covered by paragraph 1, subparagraphs (b) and (e) needs to be
provided for expressly, even though it might be considered to be a particular aspect
of the larger question relating to the "biens propres” of the dependent territory.
The provisions of article 14 are not intended to apply %o property belonging to

the non-self-governing territory, as that property is not affected by the succession
of States. Generally speaking, colonies enjoyed a special régime under what was
termed a legislative and conventional speciality. They poséessed a certain
international personality so that they could own property inside and outside their
territory. Consequently, there is no reason why succession should cause colonies

to lose their own property. In the absence of express regulations for the’
situations covered by paragraphs 1 (b) and (e), the question might be raised
whether, in the case of a State having become a dependent territory, property

which, having belonged to that State, passed to the administering Power, was still
to be regarded as property of the dependent territory or not, - ‘

(14) It should be noted that, unlike the other subparagraphs of paragraph 1,
subparagraphs (b) and (e) do not mention "State property" but merely "property" at
the beginning of the sentence. This is intended to widen the scope of the provision
in order to include the property which, prior to the period of dependence, belonged
to the territory of the successor newly indépendent»State, whether that territory,
during the pre-dependence period, was ‘an independent State or an autonomous entity

of other form, such as a tribal group or a local government.
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(15) Paragraph 1 (o) of article 14 relates to the a.ppo‘rtionment between the
predecessor State and the successor State of jmmovable State property of the
predecessor State, other than that mentioned in subparagraph (b) and situated
outside the territory to which the succession of States relates, to the creation

of vhich the dependent territory has contributed, Like in the case of

subparagraph (v), this provision has been included in paragraph 1 during the

second reading, in order to make it as complete as possible so as to avoid problems
of interpretation that might arise from a lacuna on the point. Subparagraph (c)
corresponds to the provision of subparagraph (f) which relates to the a.ppdrtionment
between the predecessor State and the sucoessor State of movable State property of
the predecessor State other than the property falling under subparagraphs (d) and
(e), to the creation of which the dependent territory contributed. Like
subparagraph (e), subparagraph (f) deals with such movable property regardless of
vhether it is situated in the territory of the predecessor State, of the successor
State or of a third State. In this connection, the question may be asked, for
example, whether successor States can claim any part of the gubscriptions made by
the administering States to the shares of the capital stock of intermational or
regional financial institutions such as the World Bank. Although there seems %o

be no precédent regarding the apportionment of such assets between the predecessor
State and the successor State, the question may well arise in view of the fact that
participation in various intergovernmental bodies of a technical nature is open to
dependent texrritories as such. Such property may well be. considered property which
belonged as of right to the dependent territory in the proportion determined by the
territory!s comtribution. The Commission believes that the rule set forth in
subparagraph (f), as well as the similar rule provided for in subparagraph (e) will
meke it possible to solve more easily and equitably many of the problems arising in
this respect. ‘ . ‘ '
(16) Paragraph 1 (d) concerns the movable State property "connected with the activity
of the predecessor State in respect of the territory to which the succession of
States relates", and states the common rule adopted with respect to the transfer of
part of the territory of a State, the separation of part or parts of the territory
of a State, and the dissolution of a State. Reference may be made in this
connection to paragraphs (8) to (11) of the introductory commentary %o section 2,
which are relevant to this subparagraph. It should be noted that movable State
property vhich may be located in the dependent territory only temporarily or
fortuitously, like the gold of the Banque de France which was evacuated to

West Africa during the Second World War, is fo be excluded from the application of
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the rule, since it is not actually conmnected with the activity of the State "in
respect of the territory to which the succession of States relates".

(17) State practice relating to the rule enunciated in paragraph 1 can be discussed
with reference to two main categories of movable State property, namely, currency
and State funds,

(18) The practice of States relating to currency is not uniform, although it is a
firm principle that the privilege of issue belongs to the successor State, since it
is & regalian right and an attribute of public é.uthority. In this sense, as far as
the privilege of issue is concerned, there is no question of succession of States
involved; the predecessor State loses its privilege of issue in the dependent
territory and the newly independent State exercises its own privilege, which it
derives from its own sovereignty, upon achieving independence. Nor does the
question of monetary tokens issued in the dependent territory by its own institution
of issue relate directly to succession of States.

(19) Among the examples that may be given is that of the various Latin American
colonies which became independent at the beginning of the nineteenth century, from
which the Spanish currency was generally not withdrawn. The various republics
confined themselves to substituting the seal, arms or inscription of the new State
for the image and name of His Most Catholic Majesty on the coins in circulation, or
to giving some other name to the Spanish peso, without changing its value or the
structure of the currency.

(20) In the case of India, that country succeeded to the sterling assets of the )
Reserve Bank of India, estimated at £1,160 million.M However,v these assets could
not be utilized freely, but only progressively. A sum of £65 million waé credited
to a free account and the remainder = i.e., the greater part of the assets - was
placed in a blocked account. Certain sums had to be transferred to the

United Kingdom by India as working balances and were credited to an account opened
by the Bank of England in the name of Pakistan. The conditions governing the
operation of that account were gpecified in 1948 and 1949 in various agreements

concluded by the United Kingdom with India and Pakista.n.ﬁi/

184/ TUnited Kingdom, Financial Agreement between the Goverrment of the
United Kingdom and the Government of India, Cmd. 7195 iLondon, H.M, Stationery
Office, 14 August 1947).

185/ For details, see I, Paenson, Les Conséquences financidres de la -
succession des Etats (1932-1953) (Paris, Domat-Monchrestien, 1954), passim and in
particular pp. 65~-66 and 80, S
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(21) The French Goverrment withdrew its monetary tokens from the French
Establishments in India, but agreed to pay co ensation. Article 23 of the

Franco-Indian Agreement of 21 Octover 195 186 stateds

"The Govermment of France shall reimburse to the Govermment of India
within a period of one year from the date of the de facto transfer the
equivalent value at par in £ sterling or in Indian rupees of the currency
withdrawn from circulation from the Establishments after the de facto

transfer."
(22) State practice fiot being uniform, it is not possible %o establish a rule
applicable to all gituations regarding succession in respect of currency. It is
necessary to examine the concrete situation obtaining on the date of the succession
of States. If the currency is issued by an institution of issue belonging to the
territory itself, independence will not change the situation. However; if the
currency issued for the territory by and under the responsibility of a
"metropolitan" institution of issue is to be kept in circulation, it must be backed
by gold and reserves, for reasons already explained in the commentary to article 13.
(23) With regard to State funds, some examples may be given. On termination of the
French Mandate, Syria and Lebanon succeeded jointly to the "common interests"
assets, including “common jnterests" treasury funds and the profits derived by the
two States from various concessions. The two countries gucceeded to the assets of
the Banque de Syrie et du Liban, although most of these assets were blocked and
were releaséd only progressively over a period extending to 1958 .1—81/ - In the case
of the advances which the United Kingdom had made in the past towards Burma's
budgetary deficits, the ..United Kingdom waived repayment of £15 million and allowed
Burma a period of 20 years to repay the remainder, free of interest, starting on
1 April 1952. The formef colonial Power also waived repayment of the costs it had _
incurred for the civil administration of Burma after 1945 during the périod of

reconstruction .188

186/ India, Foreign Policy of Indias Texts of Documents, 1947-64 (New Delhi,
Lok Sabha (secretariati, 1966), p. 212. IR

187/ For Syria, see the Convention on Winding-up Operations, the Convention
on Settlement of Debt-claims and the Payments Agreement, all three dated ,
7 February 1949 (France, Journal officiel de la République francaise lois et décrets
(Paris), 82nd year, No. 60 (10 March 1950), ppe 2697-2700); for Lebanon, see the ~
Franco-Lebanese monetary and financial agreement of 24 January 1948 (ivid.,
8lst year, No. 64 (14 and 15 March 1949), Pp. 2651-2654; also in United Nations,
Treaty Series, vole 173, Pe 99)s ' -'

“.1'88/ The United Kingdom also reimbursed Burma for the cost of supplies to the
British Army incurred by that territory during the 1942 campaign, and for certai.
costs relating to demobilization. )

13
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(24) Paragraph 2 concerns the cases of newly independent States formed from two or
more dependent territories. Tt states that the general rules set out in paragraph 1
of article 14 apply to such cases. As examples of such newly independent States,
mention may be made of Nigeria, vhich was created out of four former territories,
namely, the colony of lagos, the two protectorates of Northern and Southern Nigeria
and the northern region of the British Trust Territory of the Cameroons; Ghana,
which was formed from the former colony of the Gold Coast, Ashanti, the Northern
Territories Protectorate and the Trust Territory.of Togoland; and the Federation

of Malaya, which emerged in 1957 out of two colonies, Malacca and Penang, and nine
Protectorates. The Commission finds no reason to depart from the formula contalned
in article 30, paragraph 1, of the 1978 Vienna Convention, whlch deals with the case
of newly independent States formed from two or more territories in the same way as
the case of newly independent States which emerge from one dependent territory, for
the purpose of applying the general rules concerning succession in respect of
treaties.

(25) Paragraph 3 involves a dependent territory which becomes part of the territory
of an existing State other than the administering State of the dependent territory.
As explained above,l8 the Commission considered it more appropriate to deal with
this case together with that of newly independent States, unlike the 1978 Vienna
Convention, which included this case under "succession in respect of part of
territory" together with the case of 81mple transfer of part of a territory.
Association or integration with an independent State is a mode of 1mp1ement1ng the
right of self-determination of peoples, exactly like the establlshment of a
sovereign and independent State, as is clearly stated in the Declaration on
Principles of Tnternational Law concerning Friendly Relations and Co—operatlen
among States in accordance with the Charter of the United Nations. It is therefore
more logical to inciude this paragraph in an article dealing with newly independent
States, In view of the basic similarity of the questions involved in succession in
respect of State property when the successor State is a nevly 1ndependent State and
when it is a State with which a dependent territory has been 1ntegrated or
agsociated, the present paragraph calls for the application to both cases of the
same general rules provided for in paragraph 1 -of the article. I
(26) Paragraph 4 is a provigion’ which confirms that the principle of the'permanent

sovereignty of every people over its wealth and natural resources takes precedence

over agreements concluded between the predecessor State and the newly 1ndependent

189/ See para. 75 above.
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State to determine succession to State property otherwise than by the application of
the principles stated in article 14, The principle of the permanent sovereignty of
every people over its wealth and natural resources has been forcefully affirmed in

a number of General Assembly resolutions and in other United Nations instruments.l
(27) The formulation of the Charter of Economic Rights and Duties of States under the
auspices of the United Nations Conference on Trade and Development looms large among
recent developments within the United Nations system concerning permanent
sovereignty over natural resources. This Charter, which was adopted by the

General Assembly in its resolution 3281 (XXIX) of 12 December 1974, should,
according to the resolution, "constitute an effective instrument towards the
establishment of a new system of international economic relations based on equity,
sovereign equality and interdependence of the interests of developed and developing
countries". The 15 fundamental principles which, according to this Charter

(chapter I), should govern economic as well as political relations among States,

include:

"Remedying of injustices which have been brought about by force and

which deprive a nation of the natural means necessary for its normal
development".* .

State propérty is certainly one of those necessary "nmatural means". Article 2 of
this Charter (para. 1) states that:

"Every State has and shall freely exercise full permanent sovereignty,
including possession, use and disposal, over all its wealth, natural
resources and economic activities."

Expanding the passage from the resolution quoted above, article 16 states, in
paragraph 1, that:

"Tt is the right and duty of all States, individually and collectively,
to eliminate colonialism ... neo-colonialism ... and the economic and social
consequences thereof, as a prerequisite for development. States which
practise such coercive policies are economically responsible to the countries,
territories and peoples affected for the restitution* and full compensation
for the exploitation and depletion of, and damages to, the natural and all
other resources of those countries, territories and peoples, It is the duty
of all States to extend assistance to them."

190/ See, for example, General Assembly resolutions 626 (VII) of
21 December 1952; . 1803 (XVII) of 14 December 1962; 2158 (XXID of 25 November 1966;
2286 (XXIII) of 19 November 1968; 2692 (XXV) of 11 December 1970. See also '
Economic and Social Council resolutions 1737 (LIV) of 4 May 1973, and 1956 (LIX) of
25 July 1975. See, further, article 1, para. 2, of the International' Covenant on
Civil and Political Rights (General Assembly resolution 2200 A (XXI) of
16 December 1966, annex).
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(28) The General Assembly, meeting in special session for the first time in the
history of the United Nations to discuss economic problems following the "energy
crisis", gave due prominence to the "full permanent sovereignty of every State
over its natural resources and all economic activities" in its Declaration on the
Establishment of & New International Economic Order (resolution 3201 (S-VI), of
1 May 1974). In section VIII of its Programme of Action on the Establishment of
s New International Economic Order (resolution 3202 (S-VI) of 1 May 1974), the
Assembly stated that:

1511 efforts should be made:

n(a) To defeat attempts to prevent the free and effective exercise of
the Tights of every State to full and permanent sovereignty over its
natural resources."

(29) Just as individuals are equal before the law in a national society, so all
States are'said to be equal in the international sphere. But in spite of this
theoretical equality, flagrant inequalities remain among States so long as
sovereignty — a system of reference - is not accompanied by economic independenee.
When the elementary bases of national economic independence do not exist, it is
idle to speak of the principle of sovereign eqpality'of States. If it is really
desired to free the principle of the sovereign equality of States from its large
element of illusion, the formulation of the principle should be adapted to modern
conditions in such a way as to restore to the State the elementary bases of its
national economic independence. To this end, the principle of economic
independence, invested with a new and vital legal function and elevated accordingly
to the status of a principle of contemporary intermational law, must be reflected,
in particular, in the right of peoples to dispose of their natural resources and in
the prohibition of all forms of unwérranted intervention in the economic affairs of
States, together with the outlawing of the use of force and of any form of coercion
in economic and commercial relations. General Assembly resolution 1514 (XV) of
14 December 1960, which did not neglect the right of peoples to dispose of their
natural resources, and, more particularly, resolution 1803 (XVII) and other
subsequent resolutions which affirmed the principle of the permanent sovereignty
of States over their natural resourges,l 1 demonstrate the efforts of the
General Assembly to make a legal reality of tﬁe fundamental matter of the principle
of economic independence, and to remedy the disturbing fact that the gap between
developed and developing States is constantly widening.

191/ See foot-note 190 zkave.
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(30) It is by reference to these principles that an appraisal should be made of
the validity of the so-called "co-operation" or ndevolution" agreements and of all
bilateral instruments which, under the pretext of establishing "gpecial" or
"preferential” ties between the new States and the former colonial Powers, impose
on the former excessive conditions which are ruinous to their economies. The
validity of treaty relations of this kind should be measured by the degree to
vhich they respect the principles of political self-determinati-n and economic
independence. Some members of the Coumission expressed the view that any
agreerents which violate these principles should be void ab initio, without even
any nced to wait until the new State is in a position formally to denounce their
unfair character. Their invalidity should derive intrinsically from contemporary
international law and not simply frem their subsequent denunciation.

(31) Devolution agreerents must therefore be judged according to their content.
Such agreements do not, or only rarely, observe the rules of succession of States.
In fact, they impose new conditions for the independence ou States. For example,
the newly independent State can remain independent only if it aérees not to claim
certain property, or to assume certain debts, extend certain laws or respect
certain treaties of the administering Power. Therein lies thé basic difference
from the other categories of succession, where the independence of the will of the
contracting parties must be recognized. In the case of devolution agrecments,
freedonm to conclude an agreement results in conditions being imposed on the very
independence of the State itself. Through their resirictive content such
agreements institute a "probation" system, the conditional independence, of the
newly independent State. It is for this reason that the question of their
validity must be raised with respect to their content.

(32) In the light of the foregoing considerations, the Commission, while being
aware that the principle of permanent sovereignty over weélth and natural
resources applies in the case of every people and not only of peoples of nevly
independent States, nevertheless thought it particularly relevant and necessary
to stress that principlc in the context of succession of States relating %o

nevly independent States.
Awticle 15 = .
Uniting of States

1. When two or more Statecs unite and so form a successor State, the
State property of the predecessor States shall pass to the successor State.
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2. Without prejudice to the provision of paragraph 1, the allocation
of the State property of the predecessor States as belongin~ to the
successor State or to its component parts shall be governed oy the internal
law of the successor State.

Commentary
(1) In the present draft, the Commission uses the term "uniting of States" in

the same sense as it did in the 1974 draft articles on the succession of States in
respect of treaties, namely, the "uniting in one State of two or more States,
which had separate international personalities at the date of the succession".1 2
Article 15 covers the case where cne State merges with another State;‘even if the
international personality of the latter continues after they have united., It
should thus be distinguished from the case of the emergence of a newly independent
State out of two or more dependent territories, or from the case of a dependent
territory which becomes integrated or associated with a pre-existing State, which
have been dealt with in article 14.
(2) As the Commission wrote in 1974, the succession of States envisaged in the
present article does not take account of the particular form of the internal
constitutional organization adopted by the successor State: )
"The uniting may lead to a wholly unitary State, to a federation or to
any other form of constitutional arrangement. In other words, the degree
of separate identity retained by the original States after their uniting,

within the constitution of the successor State, is irrelevant for the
operation of the provisions ...

"Being concerned only with the uniting of two or more States in one
State, associations of States having the character of intergovernmental
organizations such as, for example, the United Nations, the specialized
agencies, OAS, the Council of Burope, CMEL, etc., fall completely outside
the scope ...; as do some hybrid unions which may appear to have some
analogy with a uniting of States but which do not result in a new State
and do not therefore constitute a succession of States." 1

(3) The formulation in article 15 of the international legal rule goverhing
succession to State property in- cases of the uniting of States, is limited to
setting forth a general rule for the passing of State property from the

- 192/ Yearbook ... 1974, vol. II (Part One), p. 253, document A/9610/Rev.l,
chap. II, sect. D, para. (1) of the commentary to articles 30 amd 31. See the
1978 Vienna Convention, article 31. R .

193/ Ibid., paras. (2) and (3) of the commentary.
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predccessor States to the successor State, while making o provision of renvoi to
the internal lav of the successor State as far as the internal allqoation of the
property which passes is concerned.  Thus, parggraph 1 states that vhen two or
more States unite and so form a successor State, the State property of the
predecessor States shall pass to the successor State, and paracraph 2 provides
that the allocation of the proporty. so passed as belonging to the successor State
itself or to its component parts, shall be governed by the internal law of the
successor State. Paragraph 2 is, hovever, qualified by the words "Without
prejudice to the provision of paragraph 1", in order to stress the provision of
paragreph 1 as the basic international legal rule of the article.

(4) "Internal law" as referred to in paragraph 2 includes, in particular, the
constitution of the Statc and any other kind of internal legal rules, written or
unwritten, including those which effect the incorporation into internal law of

. X 1
international agreecuments.

Article 16

Separation of part or parts of the territory of a State

. 1. VWhen part or parts of thé territory of a State separate from that
State and form a State, and unless the predecessor State and the successor
State otherwise agree:

' () immovable State property of the predecessor State situated in the
territory to which the successiocn of States relates shall pass to the
successor State; N - T o

(b) wovable State property of the predecessor State connected with the
activity of the predecessor State in respect of the territory to wvhich the
succession of States relates shall pass to the successor State;

(¢) movable State property of the predecessor State other than that
mentioned in subparagraph (b), shall pass to the successor State in an
equitable proportion.

2. Paragraph 1 applies when part of the territory of a State separates
from that State and unites with another State.

194/ Examples of such internal law are: the Constitution of-the . . ....

United States of America [1787] (article IV, section 3), in: A.P. Blaustein am
. G.H., Flanz, eds., Constitutions of the Countries of the World: Unites States of
America (Dobbs Ferry, N.Y., Oceana, 1975); the Swiss Constitutions of 1848

(article 33) and of 1874 (article 22), in: C. Hilty, Les Constitutions fédérales

de la Suisse (Neuchitel, Attinger, 1891), pp. 451 and 443; the Malaysia Act of

1963 zsection 75), in:  United HNations, Materials on Succession of States (op. cite),

pp. 92-93.
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3., The provisions of paragraphs 1 and 2 are without prejudice to any
question of equitable compensation as between the predecessor State and the
successor State that may arise as a result of a succession of States.

Article 17

Dissolution of a State

1. VWhen a predecessor State dissolves and ceases to exist and the parts
of its territory form two or more States, -and unless the successor States
concerned otherwise agrees

(2) immovable State property of the predecessor State shall pass to
the successor State in the territory of which it is situated;

(b) immovable State property of the predecessor State situated outside
its territory shall pass to the successor States in equitable proportions;

(c) movable State propexrty of the predecessor State comnected with the
activity of the predecessor State in respect of the territories to which the
succession of States relates shall pass to the successor State concerned;

(d) movable State property of the predecessor State other than that
mentioned in subparagraph (c), shall pass to the successor States in
equitable proportions.

2. The provisions of paragraph 1 are without preaudice to any question
of equitable compensation among the successor States that may arise as a
result of a succession of States.
Commentary to articles 16 and 17
(1) Articles 16 and 17 both deal with cases where part or parts of the territory
of a State separate from that State and form one or more individual States.
However, article 16 concerns the case of secession of States where the predecessor

State continues its existence, while article 17 relates to the case of dissolution
of States where the predecessor ceases to exist after the separation of parts of
its territory.

{2) It may be recalled that, in its 1972 provisional draft articles on succession
of States in respect of treaties, the Commission made a clear distinction between
the separation of part of a State, or secession, and the dissolution of a
State.lgﬁ/ However, that approach having been disputed by a number of States in

195/ Yearboolx s 1972, vol. II, PP. 292 and 295, document A/3710/Rev.l,
chap. II, sect. C, articles 27 and 28.
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their comments on the draft-gl/ and also by certain representatives in the ulxth

Committee at the twenty-cighth scssion of the General Assembly, the Commission
subscquently, in its 1974 draft articles, somewhat modificd the treatment of these
two cases. Vhile maintaining the theoretical distinction between the dissolution
of a State and the separation of parts of a State, it dealt with both cases
together in one article from the standpoint of the successor States (article 33),
and at the same time made provision for the case of separation of parts of a State
from the standpoint of the predecessor State which continues to exist

(article 34).%

(3) with regaxd to the question of succession in respect of State property, the
Commission believes that the distinction between secession and dissolution should
be maintained in view of the special characteristics of succession in that sphere,
It considers that if the distinction was deemed to be valid for succession in
respect of treaties, it is the more so for the purposes of succession in respect of
State property. If the predecessor State survives, it camnot be deprived of all
its State property; and if it disappears, its State property cannot be left
uninherited.

(4) Parapraph 1 (a) of articles 16 and 17 lays down a common rule relating to the
passing of immovable State property, according to vhich unless it is otherwise

agreed by the predecessor State and the successor State, or vhen the predecessor
State ceases to exist, by the successor States concerned, immovable State property
of the predecessor State shall pass to the successor State in the territory of
which it is situated. This last wording, which is the one used in article 17, has
been modified in article 16 to read: "immovable State property of the predecessor
State situated in the texrritory to which the succession of States relateg shall
pass to the successor State", which is the formula used in paragraph 1 (a) of
article 14. As has been explained, the basic rule, with slight variations, has
been given for all the categories of succession of States provided for in

section 2 of part II of the draft.lgg/

196/ Yearbook ... 1974, vol. II (Part One), Pp. 68-69, document A/CN.4/278

Add l— sy Paras. 390-391,

Ibld., DPR. 260-266, document. A/9610/Rev.l, chap. II, sect. D,
artlcles 35 3 and 34+ Sce 1978 Vienna Conventlon, articles 34 and 35.

198/ See para. (7) of the introductory commentary to sect. 2, above.
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(5) Some examples of relevant State practice can be cited in the present context.
With regard to the separation of a part or parts of a State under article 16, it
should first be noted that before the establishment of the United Nations most
examples of secession were to be found among cases of the "secession of colonies",
because colonies were considered, through various legal and political fictions, as
forming "an integral part of the metropolitan country". These cases are
therefore not relevant to the situation being considered here, that of the
separation of parts of a State, since according to contemporary international law
what we are concernmed with is newly independent States resulting from
decolonization under the Charter of the United Nations. Since the establishment
of the United Nations, there have been at least three cases of secession which
were not cases of decolonization: the separation of Pakistan from India, the
withdrawal of Singapore from Malaysia, and the secession of Bangladesh. In the
case of Pakistan, according to one author, an Expert Committee was appointed on
18 June 1947 to consider the problem of apportionment of the property of British
India, and the presumption guiding its deliberations was that "India would remain
-a constant international person, and Pakistan would constitute a successor
State".l Thus, Pakistan was regarded as a successor State by a pure fiction.
On 1 December 1947, an agreement was concluded between India and Pakistan under
which each of the Dominions would become the owner of the immovable -property
situated in its territory.m

(6) An old example of State practice is to be found in the Treaty of

19 April 1839 concerning the Netherlands and Belgium, article XV of which provided
as follows: ‘

"Public or private utilities, such as canals, roads or others of a
similar nature constructed, in whole or in part, at the expense of the
Kingdom of the Netherlands, shall belong, with the benefits and charges
attaching thereto, to the country in which they are situated." 2_01/

The same rule was applied in the case of the Federation of Rhodesia and Nyasaland
in 1963, after which "ifreeho.ld proeperty of the Federation situated in a Territory
would vest in the Crown in right of the Territory" .&/

199/ D.P. 0'Connell, State Succession in Municipal Iaw and International Law
(Cambridge, University Press, 1967) s Vol. I: Internal Relations, p. 220.

200/ mid. R o

201/ British and Foreien State Pa rs, 18°34-1839, vol. XXVII (London, '
Harrison, 1856), pPpP. 997-998. ) : e

202/ 0'Connell, Ope. cit., p. 230.-
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(7) As far as doctrine is concerned, this aspect of State succession, namely,
succession through secession of dissolution, has not been given much attention in
legal literature. The writings of A. Sénchez de Bustamante Sirvén may, however,
be cited. On the question of secession, he stated that:

"In the sphere of principles, there is no difficulty about the general
principle of the passing of public property, except where the devolution of
a particular item is agreed on for special reasons." _2_9}/

He also vrefers to the draft code of international law by E. Pessoa, article 10 of
which provided that "If a State is formed through the cmancipation of a province
or region, property in the public and private domain situated in the detached
territory passes to it" .-&4/ The same author writes on the cases of dissolution
of States as follows:

"In cases where a State is divided into two or more States and none of
the new States retains or perpetuates the personality of the State which has
ceased to exist, the doctrines with which we are already familiar [the
principle that property passes to the successor State] must be applied to
public and private property which is within the boundaries of each of the
new States." 20

(8) As for immovable State property of the predecessor State situated outside its
territory, no specific provision is mede in article 16, in conformity with the
general principle of the passing of State property applied in mosgt of the articles
of section 2 of part II of the draft, which requires the geographical location of
that State property in the territory to which the succession of States relates.
The common rule stated in paragraph 1 (a) is, however, tempered in the case of both
articles by the provisions of paragraph 3 of article 16 and paragraph 2 of

article 17, which reserve any question of equitable compensation that may arise as
a result of a succession of States. However, in the case of dissolution of the
predecessor State, immovable State property should na‘!:ura,lly pass to the succe'ssor
States. That passing, under article 17, paragraph 1 (b) is to be made in
"equitable proportions".

(9) The foregoing rule conforms to the opinions of publicists, who generally take
the view that the predecessor State, having completely ceased to exist, no longer
has the legal capacity to own property and that its immovable property abroad

203/ A. Sinchez de Bustamante y Sirvén, Droit intemational public, French
trans. P Goulé (Paris, Sirey, 1936), vol. III, p. 310,

205/ Ibid., De 335.
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should therefore pass to the successor State or States. It is the successor State
which has the better title to such property, having, after all, formed part of the
State that has ceased to exist. The question is not that on the extinction of the
predecessor State the successor receives the State property of the predecessor
because otherwise the propexrty would become abandoned and ownerless.‘ Abandonment 3
of the property, if that is the case, is not the cause for the occurrence of a rzght
of succession; at the most, it is the occasion for it. In any event, in practice,
such property is normally apportioned under special agreements between the successor
States. Thus, in the Agreement of 23 March 1906 concerning the settlement of -

economic questions arising in connection with the dissolution of the union between

Sweden and Norway, the following provisions are found .in article 7:

"The right of occupation of the consular premises in London, which was
acquired on behalf of the 'Joint Fund for Consulates' in 1877 to have effect
until 1945, and which is at present enjoyed by the Swedish Consul-General in
London, shall be sold by the Swedish Consulate-General ... The proceeds of
the sale shall be apportioned equally between Sweden and Norway". 206/

(10) In connection with a more recent case, it has been reported that, upon the
dissolution of the Federation of Rhodesia and Nyasaland in 1963, agreements were
concluded for the devolution of property situated outside the terrltory of the unlon
unfer which’ Southern Rhodesia was given Rhodesia House in London and Zambla the

Rhodesian High Commissioner's house.ggl/

(11) Article 16, paragraph 1 (b ) and article 17, paragraph 1 gc) set forth the basic
rule relating to movable State property, which is applied consistently throughout
section 2 of part II of the draft. It stipulates that movable State property of
the predecessor State connected with the activity of that State in respect of the
territory (territories) to which the succession relates shall pass to the

successor State.ggg/

(12) When Pakistan was separated from India under an agreement sigmed on

1 December 1947, a great deal of equipment, especially arms, was attributed to Indla,

which undertook to-pay Pakistan a certain sum to contribute towards the construction
of munitions factorles.zo Upon the dissolution of the Federation of Rhodesia and
Nyasaland, the assets of the joint institution of issue, and gold and foreign

06/ Baron.Descamps and L. Renault, Recuell international des traltes du
Xx® siecle, 1906 (Paris, Rousseau), pp. 861-862.

I/ O'Connell, op. cit. p. 231.
08/ See para. (11) of the introductory commentary to sect. 2, above.

202/ 0'Connell, op. cit., pp. 220-221,
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ex&hange~resurvos, were apportioned in proportion to the volume of currency

circulating or held in each territory of the predecessor State which became a
210

succe ssor State.-—-/

(13) .rticle 16, paragraph 1 (c) and article 17, parasraph 1 (4) enunciate a common
rle according to which movable State property of the predecessor State, other than

that comnected with the activity of that State in respect of the territory
(territq:;g§) to which the succession of States relates, shall pass-to the
successor State or States in equitable proportions. The reference to equity, a
key element in the material content of the provisions regaxding the distribution of
property which thus has the character of a rule of positive international law, has
already been explained.gl;/
(14) The agreement concerning the settlement of economic questions ariging in
connection with the dissolution of the union between Sweden and Norway contains the
following provisions:. | o
tarticle 6. (a) Sweden shall repurchase from Norway its ... half-share
in movable property at legations abroad which was purchaged on joint account,.*

.n expert appraisal of such property shall be mede and submitted for approval
to the Swedish and Norwegian Ministries of Foreign Affairs.

"(b) Movable property at consulates which was purchased on joint account
shall be apportioned between Sweden and Norway, without prior appraisal, as
follows:

"There shall be attributed to Sweden the movable property of the
consulates-general in ...

"There shall be attributed to Noxway +he movable property of the

consulates-general in ..." 212/
(15) The practice followed by Poland when it was reconstituted as a State upon
recovering territories from Lustria-Hungary, Germany and Russia was, as is known,
to claim ownership, both within its boundaries and abroad, of property which had
belonged to the territories it regained or to the acquisition of which those
territories had contributed. Poland claimed its share of such property in
proportion to the conxributioﬁ of the territories which it recovered. However,
this rule apparently has not always been followed in diplomatic practice. Upon the
£all of the Hapsburg dynasty, Czechoslovakia sought the restitution of a number of

210/ Ibid., p. 196.
211/ See paras. 76-85 above. ,
212/ Descamps and. Renault, op. cit., pp. 860-861.
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vessels and tugs for navigetion on the Danube, An arbitral award was made.glz/ In
the course of the proceedings, Czechoslovakia submitted a claim to owvnership of a
part of the property of certain shipping companies which had belonged to the
Hungarian monarchy and to the Austrian Bmpire or received a subsidy from thewm, on the
ground that these interests had been bought with money obtained from all the countries
forming parts of the former Austrian Empire and of the former Hungarian Monarchy,
and that those countries had contributed thereto in proportion to the taxes paié by
them, and were therefore to the same proportionete extent the owners of the
property.glﬁ/ The position of Austria and Hungary was that, in the first place,
the property was not public property, which alone could pass to the successor
States, and, in the second place, even admitting that it did have such status
because of the varying degree of financial participation by the public authorities,
"the Treaties themselves do not give Czecho-Slovakia the right to State property
except to such property situated in Czecho-Slovakia".21 The arbitrator did not
settle the question, on the ground that the treaty clauses did not give him
Jurisdiction to take cognizance of it. There is no contradiction between this
decision and the principle of the passing of public property situated abroad. It
is obviously within the discretion of States to conclude treaties making exceptions
to a principle.

(16) Article 16, paragraph 2 states that the rules emunciated in paragraph 1 of the
same article apply when part of the territory of a State separates from thot State
and unites with another State. Reference to this provision has already been made
in the commentary to article 13,255/ where the case .concerned is distinguished from
that covered by the provisions of article 13, namely, the transfer of part of the
territory of a State. In the 1974 draft on succession in respect of treaties, the
situations covered by paragraph 2 of article 16 and by article 13 were dealt with in
a single provision,21 since the question there was the applicability to both cases

215/ Case of the cession of vessels and tugs for navigation on the Danube,
Allied Powers (Greece, Romania, Serb-Croat-Slovene Kingdom, Czechoslovakia) v.
Germany, Austria, Hungary and Bulgaria (Decision: Paris; 2 fueust 1921 Arbitrator;

Walter D, Hines (USA)).  See United Nations, Reports of International Arbitral
Awards, vol, 1 (United Nations publication, Sales No. 1948, V.25, Pp. 97-212,
214/ Ibid., p. 120, )

215/ Ibid., pp. 120-121. The reference was to article 208 of the Treaty of
Saint-Germain-en-Laye (British and Foreien State Papers, 191 s vol. 112 (op. cit.),
PP, 412-414), and article 191 of the Treaty of Trianon ibid., 1922, vol. 11
(ops_cit.), pp. 564-565).

216/ See paras. (5), (9) and (10) of the commentary to article 13, above.
211/ Article 14, which corresponds to article 15 of the 1978 Vienna Convention.
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of the same principle of treaty law, that of moving treaty-frontiers. In the

context of succession of States in respect of State property, archives and debts,
however, there are differences between the two situations which call for regulation
by means of separate legal provisions. These differences are connected principally
with whether or not it is necessary to consult the population of the territory to
which the succession of States relates, depending on the size of the territory and

of its population and, in consequence, its political, economic and strategic
importance, and also with the fact of the usually politically charged circumstances
that surround the succession of States in the case to which paragraph 2 of article 16
relates. As was explained above ,QE/ the differences which ensue in the legal

sphere are of two kinds: first, in the case covered by article 16, paragraph 2,
vhere part of the territory of a State separates from that State and unites with
another State, the agreement between the predecessor State and the successor State is
not given the pre-eminent role it has under article 13, which is concerned with the
transfer of part of the territory of a State to another State. Secondly, by contrast
with article 13, article 16 provides for the passing to the successor State of a
third category of movable State property, namely, movable State property of the
predecessor State other than that connected with the activity of %that State in
respect of the territoxry to which the succession of States relates.

(17) Lastly, article 16, paragraph 3 and article 17, paragraph 2 lay down the common
rule that the general rules contained in these articles are without prejudice to any
question of equitable compensation that may arise as a result of a succession of
States. There is a further eicample , in section 2, of a rule of positive
international law incorporating the concept of equity, to which reference has already
been made .&]-'2/
as well as any predecessor State which would be deprived of its 1egitimate share as

It is intended to ensure a fair compensation for any successor State,

a result of the exclusive attribution of certain property either to the predecessor
State or to the successor State or States. For example, there may be cases where
all or nearly all the immovable property belonging to the predecessor State is
situated in that part of its territory which later separates to form a new State,
although such property was acquired by the predecessor State with common funds. If,
under paragraph 1 (a) of articles 16 and 17, such property were to pass to the
successor State in the territory of vwhich it is situated, the pi'edecessor might be
left with little oxr no resources permitting it to survive as a viable entity. In
such a case, the rule contained in article 16, paragraph 3, and article 17,
paragraph 2, should be applied in order to avoid this inequitable result.

218/ See paras. (9) and (10) of the commentary to article 13, above.

219/ See paras. 76 to 85 above. '
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PART ITI
STATE ARCHIVES

General coumentary

(1) The Commission considers that, even if State archives may be treated as a
type of State property, they constitute a very special case in the conbext of
succession of States. The principle of the transfer of State property taken

in abstracto applies to all property, whether movable or immovable, and is readily
applicable to concrete situations involving the transfer of such property as
administrative premises or buildings of the State, barracks, arsenals, dams,
military installations, all kinds of research centres, factories, manufacturing
facilities, railway equipment, including both rolling stock énd fixed installations,
airfields, including their movable and immovable equipment and installations,
claims outstanding, funds, currency, etc. By virtue of their nature, all these
forms of State property are susceptible of appropriation and, hence, of agsignment
to the successor State, as appropriate, in accordance with the rules on succession
of States. Such is not necessarily the case with archives, which, by virtue of
their physical nature, their contents, and the function which they perform, may
seem to be of interest at one and the same time, both to the predecessor State and
to the successor State. A State building situated in the territory to which the
succession of States relates can only pass to the successor State or, where there
is more than one successor State, to the successor States in equitable proportions.
Similarly, monetaxry reserves, such as gold, for example, can be transferred
physically to the successor State, or apportioned between the predecessor State
and the successor State, or among several successors, if one or the other solution
is agreed upon by the parties. There is nothing in the physical nature of State
property of this kind that would stand in the way of any solution that is agreed
upon by the States concernmed.

(2) Archives, by contrast, may prove to be indispensable both to the successor
State and to the predecessor S‘baj:e, and owing to their nature they cannot be
divided or split up. However, State archives are objects which have the
peculiarity of being reproducible, which is not true of the other immovable and
movable property involved in the succession of States. Of all State property,
archives alone are capable of being duplicated, which means that both the right of
the successor State to recover the archives and the interest of the predecessor

State in their use can be satisfied.
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(3) This point should be stressed even more in the‘ contemporary setting where the
technological revolution has made it possible to reproduce documents of almost any
kind with extreme speed and convenience.
(4) Archives, jealously preserved, are the essential instrument for the
administration of a community. They both record the management of State affairs
and enable it to be carried on, while at the same time embodying the "ins and outs"
of humen history; consequently, they are of value %o both the researcher and the
administrator. Secret or public, they constitute a heritage and a public property
which the State generally makes sure is inalienable and imprescriptible. According
to a group of experts convened by UNESCO in March 1976,
"Archives are an essential part of the heritage of any national commmnity.

Not only do they provide evidence of a country's historical, cultural and

economic development and provide the foundation of the national identity, but

they also constitute essential title deeds supporting the citizen's claim

to his rights." 220/
(5) The destructive effects of wars have seriously impaired the integrity of
archival collections. In some cases, the importance of documents is such that the
victor hastens to transfer these valuable sources of information to its owm
territory. Armed conflict may result not only in the occupation of a territory,
but also in the spoliation of its records. All, or almost all, ammexation treaties
in Burope since the Middle Ages have required the conguered to restore the archives
belonging to or concerning the ceded territory. Without being under any delusion
as to ’chev draconian practice of the victors who carmried off archives and recklessly
disrupted established collections, legal doctrine considered clauses calling for
the handing over of archives to the annexing State as implicit in the few treaties
from which they had been omitted .2_2;/
periods and in all countries. The fact is that archives handed over to the

These practices have been followed in all

successor State - forcibly, if necessaxy = served primarily as evidence and as
ngitle deeds" to the annexed territory; they were used as instruments for the

administration of the territory, and are SO used even more todaye

——————

220/ UNESCO, "Final report of consultation group to prepare a report on the
possibility of transferring documents from archives constituted within the
berritory of other countries" (CC - 76/WS/9), p.2. The meeting was held in
co-operation with the Tnternational Council on Archives.

221/ L. Jacob, Ia clause de livraison des archives publiques dans les traités
d'ammexion (Paris, Giard et Brieére, 19155 [thesis |, passim, and in particular

p.40 and 49.
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(6) Reflecting the importance of archives in domestic affairs as well as in
intermational relations, disputes have never ceased to occur regarding State
archives and numerous agreements have been concluded for their settlement.&z/

(7) From an analysis of State practice, as reflected in such agreements, a number

223/

of conclusions can be drawn, as one writer has done, which can be summarized

as follows:

(a) Archival clauses are very common in treaties on the cession of
territories concluded between European Powers and are almost always absent in
cases of decolonization.

(b) The removal of archives is a universal and timeless phenomenon. In
almost all cases, they are returned sooner or later to their rightful owmers,
except, it seems, in cases of decolonization. But time has not yet run its full
course or produced its effect in this field.

(¢) Archives of an administrative or technical nature concerning the
territory affected by the succession of States pass to the successor State in all
categories of State succession and, generally, without much difficulty.

(a) Archives of an historical nature pass to the successor State, depending
to some extent on the circumstancesg archivists cannot always explé.in their
transfer to the successor State nor, in the converse case, can jurists explain
why they are kept by the predecessor State.

(8) With regard to the first conclusion, practically all treaties on the transfer
of territory comncluded in Iurope since the Middle Ages contain special, and often
very precise, clauses concerning the treatment of the archives of the territories

224/

to which the succession of States relates. The categories of State succession

222/ For a non-exhaustive table of treaties and conventions containing
provisions relating to the passing of archives in cases of succession of States
since 1600, see A/CN.4/322 and Corr,l and Add.l and 2, sect.D (to appear in

Yearbook ... 1979, vol.II (Part One)).

223/ See C, Kecskeméti, "Les contentieux archivistiques: é&tude préliminaire
sur les principes et les critéres & retenir lors des négociations", UNESCO
document PGI - 77/Ws/1, reproduced in: Dix-Septiéme Conférence internationale de
la Table ronde des archives, "Constitution et reconstitution des patrimoines
archivistiques nationaux", 1977, document 2., This study eventually constituted
the substance of the UNESCO document entitled "Report of the Director-General on
the study of problems involved in the transfer of documents from archives in the
texrritory of certain countries to the country of their origin" (document 20 C/102,
of 24 August 1978). ‘

224/ Jacob, op.cit.
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dealt with in such treaties are, by and large, according to the categorization of
succession established by the Commission, the transfer of part of the territory of
one State to another State, and the scparation of one or more parts of tho
territory of a State.

{9) In modern cases of decolonization, on the other hand, very few treaty
provisions exist regarding the reatment of archives, despite the large number of
newly independent States. The absence of archival clauses from agreements relabting
to the independence of colonial territories seems the more surprising as these
agreements, of which there are many, govern succession not only to immovable but
also to movable property, i.e. property of the same type as the archives

themgelves .32—5‘/

225/ There are very mamny treaties relating to the transfer of judicial
archives in cases of decolomization. However, such cases involve the transfer of
judicial records of litigation still under adjudication in courts of appeal or
cassation situated im the territory of the former administering Power and involving
nationals of the newly independent State. The predecessor State cammot cantinue to
adjudicate cases henceforward falling undex the judicial sovereignty of the
successor State. MWany agreements on this subject could be cited, See, for
example, as regards France and the newly independent territories: Agreement
concerning the transitional provisions in respect of justice between France and
the Central African Republic of 12 July 1960 (J ournal officiel de la République
francaise, Lois et décrets (Paris), 30 July 1960, 92nd year, No.176, pe7043, and
Materials on Succession of States in respect of Matbters other tham Treaties
Tnited Nations publication, Sales No.L F.,"{'T.V.S*‘,i, 9.1'5053 Agreement between France
and Chad of the same date (Journal officicl de la Ré& ique francaise (gpecite),
P.7044, and Materials ees (QRaCile)y .157)3 Agresment hetween Prance and the
Congo of the same date (Journal SFficiel wes (QpeCifs)s DeT0AZ, and Materials eee
(gpecite)s 0.163); Agreement between France and Gapon of 15 July 1960 (Journal
offioiel ses (opacile)s p-T048, and Materials s.. (apecits), 2.182)3 Agreement
Boiweon France and Madagascar of 2 April 7960 (Journal officiel ... (o .Cite)s
2 July 1960, 92nd year, No.l53, p+5968, and Materials we. (ap.cit.), £-290);
Agreement belween France and the Federation of Tali of 4 April 1960 (Journal
sfficiel s (opscite)s P+5369, and Maberials ees (QDeCits), De315); exchange of
Tetters between France and Upper Volta of 24 April ];%Ei' relating to the transfer
of reconds pertaining to cases pending in the Congeil d'Etat and the Court of
@aseation {Jourmal officiel wee (op.cite) s 5-& February 1962, J4th year, No.30,
$,1515, and Materials ... \op.cib. . p.A39)5 exchange of letters between France
ond Bahomey of 24 April 1961 (Journal officiel ses (OpeCite), 1285, and
Materials o494 (O .Cit.)s DP2128)5 exchange of Tettors between France and Mauritania
TF 18 dume 1961 (Jourmal officiel sas (QRaGitd)s Pe1335) and Vaterials ess (QRsCite)s
0:343)s exchange of letters between ‘France and Niger of 24 April 1961 (Jouznal
FPiciel ses (ODeCite)s Pal306, and Materials s, opeCiti.)y De372)3 exchange of

Totiii: Totwesn France and the Ivory Coast of 24 April 1961 (Journal officiel es.
(op.cit.), 1269, and Matezials ... (opecilis), p+231)3 and others.

Ehover-pa sy
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(10) Thexe may be many reasons for this. For example, decolonization cannot be
total and instentaneous gab initio; rather, at least to begin with, it is purely
nominal and only gradually acquires more substance and reality, so that the
question of archives seldom receives priority treatment during the early, almost
inevitably superficial, stage of decolonization., Newly independent States are
plunged straight away into day-~to-day problems, and have to cope with economic or
othexr priorities which absorb all their attention and prevent them from perceiving
immediately tho importance of archives for their own development., Moreover, the
under-development inherited in all fields by newly independent States is also
reflected precisely in an apparent lack of interest in the exercise of any right
to the recovory of archives., Lastly, the power relationship. existihg between the
former administering Power and the newly independent State most often enables the
former to evade the question of the passing of archives and to impose unilateral
solutions in this matter.

(11) In view of the above-mentioned historical background, the Commission wishes
to cmphasize the importance of close co-operation among States for settling
archival disputes, taking into account especially the relevant reccmmendations of
international organizations such as UNESCO, which reflect the conteﬁlpora:ry demands

226/ The

predecessor and successor States should be under a duty to negofiate in good faith

of States concerning their right to archives and their cultural heritage.

and with unimpeachable determination to reach a satisfactory settlement of such
disputes. As the Director~General of UNESCO has said:

"Because the patrimonial character of archives as State property
derives from the basic sovereignty of the State itself, problems involved
in the ownership and transfer of State archives are fundamentally legal in
character. Such problems should therefore be resolved primarily through
bilateral or multilateral negotiations and agreements between the States
involved." 227/

226/ Further on this point, see pa.ras.(27) et seq. of the commentary to
article 26,below.

227/ - UNESCO, document 20 ¢/102 (loc.cit.), para.l9.
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Section 1., Inbroduction

Article 18

Scope of the articles in the present Part

The articles in the present Part apply to the effects of a succession
of States in respect of State archives.

Commentary

The present article corresponds to article 7 of Part IT on State property and
reproduces its wording, with the necessary rcplacement of the word "property" by
the word "archives". Its purpose is to make clear that Part III of the draft deals
specifically with State archives, as defined in the following article. As it has
already been indicated,gg§/ although State archives may be regarded as State
property, they constitute a very special case in the context of succession of
States. State archives have their own intrinsic characteristics which, in turn,
impart a specific nature to the disputes they give rise to and call for special
rules. In order to give better assistance in resolving such disputes between
States, appropriate rules have been drafted in the present part which are morc

closely adapted to the specific case envisaged.
Article 19

State archives

* Por the purposes of the present articles, "State archives" means all
documents of whatever kind which, at the date of the succession of States,
belonged to the predecessor State according to its internal law and had been
kept by it as archives.

Commentaxry
(1) Article 19 defines the term "State archives" as used in the present articles.
Tt means "all documents of whatever kind" which fulfil two conditions. First, the
documents must have "belonged to the predecessor State according to its internal
law", and second, they must have "been kept by [the predeccssor State] as archives".
The first condition thus follows the formula of renvoi to internal law adopted for
article 8, defining the term "State property". The second condition, however, is
not qualified by the words "according to its internal law". By detaching this

second clement from the internal law of a State, “the Commission attempted to avoid

em——————

228/ See para. (1) of the general commentary to thig part, above.
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an undesirable situation where certain predecessor States could exclude the bulk
of public papers of recent origin =~ the "living archives" -~ from the application
of the present articles simply because they are not designated under their domestic
law as "archives". It should be pointed out that in a number of countries such
"'1iving archives" are not classified as "archives" until a certain time, for
example 20 or 30 years, has elapsed.,

(2) Although in archival science "archives" are generally taken to mean " (_a_.) the
documentary material amassed by institutions or natural or legal persons in the
course of their activities and deliberately preserved; (b) the institution which

229/ ipe

present articles deal with "all documents of whatever kind", corresponding to only

looks after this documentary material; (c) the premises which house ign,

(2) of those three categories. ‘The other categories, namely the custodial
institutions and the premises, are considered as immovable property and thus fall
into part II of the present draft,

(3) The word "documents" (of whatever kind) should be understood in its widest
sense. An archival document is anything which contains "authentic data which may
serve scientific, official and practical purposes", according to ’qhe reply of
Yugoslavia to the questiomnaire drawn up by the International Round Table
Conference on Archives.2 9 Such documents may be in written form or unwritten,
or may be in a variety of material, such as paper, parchment, fabric, stone,

wood, glass, film, etc.

(4) Of course, the preservation of written sources remains the very basis for the
constitution of State archives, but the criterion of the physical appearance of the
object, and even that of its origin, play a part in the definition of archival
documents. Engravings, drawings and plans which include no "writing" may be
archival items. Numismatic pieces ai‘e sometimes an integral part of archives,
Quite apart from historic paper money, or samples or dies or specimens of bank
notes or stamps, there are even coing in national archives or national libraries.
This is the case in Romania, Italy, Portugal, England (where the Public Records
Office owns a collection of stalps and counterfeit coins) and France (where the
Bibliothéque nationale, in Paris, houses a large numismatic collection from the

Cabinet des médailles). Iconographic documents, which are normally kept in

229/ France, Direction des archives de France, Actes de la Septidme
Conférence internationale de la Table ronde des archives, Le concept d'archives
et les frontidres de 1'archivistique (Paris, Imprimerie nationale, 1963), p.Js

230/ Ibid., p.10,
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museums, are somctimes kept in national archival institutions, most frequently
because they belong to archives. Iconographic documents which have to do with
important persons or political events are filed and cared for as part of the
national archives. This is the case in England, where the Public Records Office
has a large number of iconographic documents as well as a large series of technical
drawings from the Patent Office; in Italy, where the Archivio central dello ‘Stato
keeps photographs of all political, scientific and ecclesiastical notabless; and in
Argentina, where the A:cchivo' gréfico fulfils the same function. Photographic
prints are part of the archives themselves in certain countries. Thus, in Poland,
the national archives receive prints from State photographic agencies,. Some

sound documents and cinematographic films are considered to be "archives" under
the law of many countries’ (for example, France, Sweden, Czechoslovakia) and are
therefore allocated under certain conditions either to the State archival
administration, or to libraries or museums, or to other institutions. In cases
where they are allocated to the State archival administration, gsound documents
must be considered an integral part of the archives and must be treated in the

same way as the latter in the case of succession of States. In the United States,
cammercial films are subjec'l% to copyright and are registered with the Libraxry of
Congreés, whereas cinematographic productions by the army and certain American
public institutions are placed in the State archives. In Finland, a committee
chaired by the director of the national archives is responsible for the
establishment and preservation of cinematographic archives.2 L

(5) The term "documents of whatever kind" is intended to cover documents of
whatever subject-matter - diplomatic, political, administrative, military, civil,
ecclesiastical, hisforica.l, geographical, legislative, judicial, financial, fiscal,
cadastral, etc.; of whatever nature = handwritten or printed documents, drawings,
photographs, their originals or copies, etces " of vhatever méterial -~ paper, )
parchment, stone, wood, ivory, film, wax, etc,; and of whateirer ovnership,
vwhether forming part of a collection or not. ’

(6) The term "documents of whatever kind", however, excludes cbjets d'art, as such
and not as archival pieces, vhich may also have cultural and historical value. The
passing of such objects is covered either by the provisions relating to State
property or dealt with as the question of theix return or restitution, rather than

as a problem of State succession.

—————————

2}1/ Ibid., Pp.30-31, for other examples.
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(7) Various wordings have been used in diplomatic instruments to refer to archives
falling under the present article, Examples are "archives, regigters, plans,

title deeds and documents of every kind" 322/ "archives, documents and registers
concerning the civil, military and judicial administration of the ceded
territories® ;-2-31/ "all title deeds, plans, cadastral and other ragisters and
papers" ,gﬁ/ "any governmental archives, records, papers or documents which
relate to the cession or the rights and property of the inhabitants of the islands
ceded" ;_2j§/ "all documents exclusively referring to the sovercignty relinguished
or ceded +ssy the official archives and records, executive as well as

236/

Judicial", "documents, deeds and archives voey registers of births,

marriages and deaths, land registers, cadastral papers ...'},giv and so forth,

232/ This expression appears in several clauses of the Treaty of Versailles
of 28 June 1919: part ITT, sect.I, art.38, concerning Gemmany and Belgiums
sect.V, art.52, concerning Germeny and France in respect of Alsace=Lorraine;
sect.VIII, art,158, concerning ULrmany and Japan in respect of Shantung (British
and Foreign State Papers (London, HJM, Stationery Office, 1922), vol.112,
Pp.29-30, 42 and 815; as well as in the Treaty of Saint-Germain-en-Laye of
10 September 1919: art.93, concerning Austria (ibid., p.361); and in the Treaty
of Trianon of 4 June 1920: art.77, concerning Hungary (ibid., vol.113, p.518).

233/ Article 3 of the Treaty of Peace between the German Empire and France
signed at Frankfurt on 10 May 1871 (ae Martens, ed., Nouveau recueil géndral de
traités (G8ttingen, Dietrich, 1874), vol.XIX, p.6895.

254/ Article 8 of the Additional Agreement of thé Treaty of Peace signed at
Frankfurt on 11 December 1871 (ibid., 1875), vol.XX, p.854.

235/ Article 1, para.3, of the Convention between the United States of America
and Denmark providing for the cession of the Danish West Indies, signed at New York

on 4 August 1916 (Supplement to the American J ournal of Intermational Taw
(Wew York, Oxford University Press, 1917), vol.II (1917), p.55).
226/ Article VIII of the Treaty of Peace between Spain and the United States

of America, signed at Paris on 10 December 1898 (text in Malloy, op.cit., p.1693).

2§:Z/ Article 8 of the fromtier treaty between the Netherlands and the -
Federal Republic of Germany signed at The Hague on 8 April 1960 (United Nations,
Treaty Serics, vol.508, p.154), )

N
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(8) A most detailed definition of Marchives" is to be found in article 2 of the

-2-3—8-/ concluded pursuant

Agrecment of 23 Deccmber 1950 between Italy and Yugoslavia,
to the Treaty of Peace of 10 February 1947. It cncompasses documents relating to
all the public scrvices, to the various parts of the population, and to catogories
of property,situations or private juridical rclations. Article 2 recads as follows:
"The expression 'archives and documents of an administrative character!

shall be construed as covering the documents of the central administration
and those of the local public administrative authorities.

"The following [in particular shall be covered)] eeet

"Documents «.. such as cadastral rogisters, maps and plans; blueprints,
drawings, drafts, statistical and other similar documents of technical
administration, concerning, inter alia, the public works, railways, mincs,
public watcrways, scaports and naval dockyardss

"Documents of interest cither to the population as a vhole or to part
of the population, such as thosc dealing with births, marriages and deaths,
statistics, rcgisters or other documentary cvidence of diplomas or
cortificates testifying to ability to practise certain professionss

"Documents concerning certain categories of property, situations ox
private juridical relations, such as authenticated deeds, judicial files,
including court deposits in money or other securities eee$

"Mhe expression ‘historical archives and documents' shall be construed
as covering not only the material from archives of historical intercst
properly speaking but also documents, acts, plans and drafts concecrning
monuments of historical and cultural interest."

(9) It should be noted that no absolute distinction exists between "archives" and
v]ibraries". While archives are generally thought of as documents forming part of
an organic whole and 1libraries as composed of works which are cosidered to be
isolated or individual units, it is nevertheless true that archival documents are
frequently received in libraries and conversely library items.are gsometimes taken
into the archives. The inclusion of library documents 4in archives is not confined
to rare or out—of-print books which may be said to be tigolated units'y, or to

manuscripts, which, by their nature, are "isolated units". Conversely,

e ——————

238/ Agrcement signcd at Rome on 23 December 1950 between the Italian Republic
and the Foderal Pcople's Republic of Yugoslavia with respect to the apportionment
of archives and documents of an administrative character or of historical interest
relating to the territories ceded under the terms of the Treaty of Peace (ivid.,
volelTl, Pe291). .
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librarics acquire or rcceive as gifts or legacices the archives of important persons
or statesmen., There are thercfore certain areas in which archives and librarics
overlap, and thesc are cxtended by the system of the statutory deposit of copics
of printed works (including the Press) in ccrtain countrics, and by the fact that
the archival administration sometimes acts as the author or publisher of official
publications.

(10) Similarly, "archives" and "musecums" cannot be placed in completely scparate
categories; some archives arc housed in muscums and various museum piececs arc

found in archives., According to Y. Pérotin:

"eee in England, it is considered normal that archival documents
connected with museographical collections should follow the latter and
conversely that certain objects (such as chests) should be treated in
the same way as papers; ... local museums own archival documents that
have been bought or rcceived as gifts, or come from learned societices ...
In the Netherlands, historical atlases are cited as an examplc of
documents legitimately kept in museums, while dies of seals are kept
in the archives. In the lLand of Westphalia, reference is made to chests
and other objects which by their nature belong to the archives see ose in
the USSR, collections of manuscript documents provisionally kept in the
national museums are supervised by the Archives Administration; the
major autonomous 'archive museums', established by special decision
(Gorky, Mendeleev, etc.) are not exempt.

"ess in Portugal, the Viseu regional museum keeps some of the
parchments from the cathedral chapter of the See, and the remainder are
in the district archives or in Lisbon in the Torre do Tombo ... In
Turkey, +.. the archives of the palace of the former sultans arc kept
in the Topkapi-Sarayi museum with part of the records of the religious
courts, whereas the provincial counterparts of those records are, in
exactly nineteen cases, kept in museums." 239/

- Article 20

Effects of the passing of State archives

A succession of States entails the extinction of the rights of the
Predecessor State and the arising of the rights of the successor State
to such of the State archives as pass to the successor State in accordance
with the provisions of the articles in the present Part,

Article 21

Date of the passing of 'S‘bate archives

Unless otherwise agreed or decided, the date of the passing of
State archives is that of the succession of States.

239/ France, Le concept d'archives ... (op.cit.), pp.45-46.
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Article 22

Passing of State archives without compensation

Subject to the provisions of the articles in the present Part and
unless othorwise agreed or decided, the passing of State archives from
the predccessor State to the successor Statc shall take place without
compensation.

Article 23

Absence of cffect of a succession of States
on the archives of a third State

A succcssion of States shall not as such affect State archives which,
at the date of the succession of States, are situated in the territory of
the predecessor State and which, at that date, are owned by a third State
according to the internal law of the predecessor State.

Commentary to articles 20, 21, 22 and 23
(1) Having decided to devote a separate part to State archives, the Commission

found it appropriate to include in section 1 a few introductory articles by way of
goneral provisions, in keeping with the example followed in the parts relating to
State property and State debts, in order to accentuate the specificity of the
subject of State archives in relation to that of State prope?rty. With a view to
avoiding the creation of too great a difference between the two scts of general
rules the provisions concerning archives in section 1 of part III have been drafted
in identical terms to those used in the corresponding articles of section 1 of
part II on State property, cxcept that the word "property" has been replaced by
the word "archives". In this mamner, a perfect correspondence has been achicved
between the two set’é of articles, as followss articles 18 and 7 (as already
explained in the comnentaxry to a:cticlé 18) 5 articles 20 and 93 articles 21 and 103
articles 22 and 115 and articles 23 and 12. - ’ .
(2) Article 20 calls for no special comments. As regé.rds article 21 it wmay, at
first sight, appecar jll~advised to provide that State archives shall pass on the
date of the succession of States. It may even be %hought unreasonable, wmrealistic
and illusive, inasmuch’ as archives genérally need sorting in ordexr to determine
what shall pass to the successor State, and that somctimes roquires a good deal of
time. In reality, however, archives are usually well identified as such and quite
meticulously classificd and indexed, They can be transferred immediately. Indeed,
State pra.ctic.e has shown that this is possible. The "inmadiéte" transfer of the
State archives duc to the successor State has been specified in numerous treaties.

Article 93 (concerning Austria) of the Treaty of Saint-Germain-cn~Layc, of
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10 Scptcmber 1919,249/ article 77 (concerning Hungary) of the Treaty of Trianon,

of 4 Junc 1920,25l/ and articles 38 and 52 (concerning Belgium and France) of the
Treaty of Versailles, of 28 June 1919,2 2 provided that the archives in question
should be transferrcd "without dclay". Provision was also made for the "immediate"
transfer of archives in article 1, paragraph (2) (a), of General Assembly
resolution 388 (V) of 15 December 1950, concerning the position of Libya as a
successor State.

(3) It is, furthermore, nccessary to make the date for the passing of State
archives the date of the succession of States, cven if delays arc granted

in practice for copying, microfilming, sorting or inventory purposes. It is
ocssential to know that the date of the succession ig the date on which the
successor State becomes the owner of the archives that pass to it, cven if
practical considerations delay the actual transfer of those archives, It must be
made clear that, should a further succession of States affccting the predecessor
State occur in the meanwhile, the State archives that were to pass to the

successor State in comncction with the first succession of States are not affected
by the second such event, even if there has not be<n cnough time to effect their
physical transfer.

(4) 1lastly, it should be pointed out that the rule concerning the passing of the
archives on the datec of the succession of States is tempercd in article 21 by the
.possibility open to States at all times to agrce on some other solution and by the
allowance made for whatever may be "decided" ~ for example, by an intermational
court, contrary to the basic rule. As a matter of fact, quite a number of treatics
have set aside the rule of the immediate passing of State archives to the successor
Statc. Sometimes the agrecment has been for a period of 3 months (as in articlec 158
of the Treaty of Versaille 285/y and sometimes 18 months (as in article 37 of the
Treaty of Peace with Italy, of 10 February 1947,2 vwhich required Italy to return
within that period the archives and cultural or artistic objects "belonging to
Ethiopia or its nationals"). It has also been stipulated that the question of the

40/ G.F. dc Martens; Nouveau rcccuil général de traités (Third series),
9 p.715.

British and. Foreign Stete Papers, London, vél.113.
Ibid., vol,112, p.l.

Ibid.

United Nations, Treaty Séries, vol«49, pPel42.

B

vol.
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hending over of archives should be scttled by agrcement "so far as is possible,
within a period of six months following the entry into force of [thc] Treaty"
(axticle 8 of the Treaty of 8 April 1960 between the Nctherlands and the

Federal Republic of Germany concerning various frontier a.reas).2 2 Onc of the
most precise provisions concerning time-limits is article 11 of the Treaty of
Peace with Hungary, of 10 Febxuary 1947:2—4-07 it scts out a veritable calcndar
for action within a period of 18 xnonths. In some instances, the sctting of a
time-1imit has becn lcft to a joint commission entrusted with identifying and
locating the a:cch.ives which should pass to the successor State and with arranging
their transfer.

(5) Article 22 refors only to neompensation", or reparation in cash or in kind
(provision of property or of a collection of archives in exchange for the propexrty
or archives that pass to the successor State), but the notion must be understood
broadly, in the scnsc that it not only precludes all compcnsation but also
exoncrates the successor State from the payment of taxes or dues of whatever
nature. In this case, the passing of the State property or archives is truly
considered as occurring "oy right", entirely free and without compensation.
Article 22 is justified by the fact that it refleccts clea:r:ly-established State
practice. Furthermorc, the principle of non-compensation ig implicitly confirmed
in the later articles of this part, which provide that the cost of making copies
of archives shall be borne by the requesting State.

(6) The Commission, having decided to retain article 12 in the draft, found it
only appropriate to include article 23 as its counterpart, in the part on State
archives. As regards article 23, two eventualities are conceivablce. The first is
that in which the archives of a third State are housed for some reason within a
predecessor State. For example, the third State might be at war with another
State and have deposited valuable archives for safckeeping within the territory of
the State where a succession of States occurs. Agein, it might s.mply have
entrusted part of its archives for some time, C.g. for restoration or for a
cultural exhibition, to a State where a succession of States supervenes. The
second eventuality is that in which a successor State to which certain State

archives should pass fails, for oxtrancous reasons, to have them handed over

e————

2_45/ Ibid., vol.508; pel54.
246/ Ibid., vol.4l, D178
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immediately or within the -ag'reed time=limit. If a sccond succession of States
affecting the samc predecessor Stale occurs in the interim, the successor State
from the first succession will be considered as a third Statc in relation to that
sccond succession. Those of its archives situatcd within the territory of the
predccessor State vhich it has not by then recovered must remain unaffected by

the second succession.

Article 24

Prescrvation of the unity of Statc archives

Nothing in the present Part shall be considered as prejudging in any
respect any question that might arise by reason of the preservation of the
unity of State archives,

Commentary
The Commission, in sccond rcading, decided to include in a scparate article

the provision originally contained in paragraph 6 of article 29 as adopted on first
reading, relating to the preservation of the unity of Statec archives., The reference
to the preservation of the unity of State archives reflects the principle of
indivisibility of archives which underlices the questions of successicn to documents
of whatever kind which constitute such State archives, irrespective of the specific
category of succession of States involved. Article 24, therefore, provides for a
safeguard in the application of the substantive rules stated in the articles
constituting section 2 of the present part.

Section 2. Provisions concerning specific categorics of succession of States

Article 25

Transfer of part of the territory of a State

1. Vhen part of the territory of a State is transferred by that
State to another State, the passing of State archives of the predecessor
State to the successor State is to be settled by agrecement between them.

2. In the absence of such an agrecment:

(a) the part of State archives of the predccessor State, which for
normal administration of the territory to which the succession of States
relates should be at the disposal of the 8tate to which the territory
concerned is transferrcd, shall pass to the successor States

(v) the part of State archives of the predecessor State, other than
the part mentioned in subparagraph (a.), that relates cexclusively or
" principally to the territory to which the succession of States relates,
shall pass to the successor State.
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3, The predecessor State shall provide the successor State with the
best available cvidence from its State archives which bears upon title to

the territory of the transferred territory or its boundaries, or which is
necessary to clarify the meaning of documents of State archives which pass

A

to the successor State pursuans to other provisions of the present article.

4, The predecessor State shall make available to the successox.: State,
at the request and at the expense of that State, appropriate reproductions of
its State archives connected with the interests of the transferred territory.

5. The successor State shall make available to the predecessor State,
at the request and at the cxpense of that State, appropriate reproductions
of State archives which have passcd to the successor State in accordance
with paragraph 1 or 2.
Comment
(1) The present article concexrns the passing of State archives in the case of
transfer of part of the territory of a State to another. The practice of States
in this casec of succession to State archives is somewhat éuspec*h, inasmuch as it
has rclied on peace trcaties that were generally concerned with providing political
solutions that reflected relationships of strength between victors and vanquished
rather than cquitable golutions. It had long been the traditional custom that the
victors took archives of the territories conguered by them and sometimes cven
removed the archives of the predececssor State. )
(2) Without losing sight of the above stated fact, the existing State practice
may, nevgrtheless, be used in support of the proposals for more cquitable solutions
that are cmbodied in the toxt of this apticle. That practice is referred to in the
present comentary under the following six gencral headings: (a.) transfer to the
successor State of all archives relating to the transferred territorys
(b) archives removed from or constituted outside the territory of the transferred
territory; (c) the warchives—berritory" link; (a) special obligations of the
successor State; (c) time-limits for handing over the archives and (£) state —
libraries.
to of all axchives relating to the transferrcd

Pranafer to the successor Sta
Tervitory =R 20 S emm——

(3) TUnder this heading, it is possible to show the treatment of the sources of
archives, archives as evidence, archives as instruments of administration, and
archives as historical fund or cultural heritage.

(4) The practice on sources of archives, about which there scems to be no doubt,
originated a long time ago in the territorial changes carried out as early as the
Middle Ages. 1t ig illustrated by examples taken from the history of France and
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Poland .341/ In France, King Philippc-fugustc founded his "Repository of Charters®
in 1194, vhich constituted a collection of the documents relating to his kingdom,
When in 1271 King Philippe III inherited the lands of his uncle, Alphonsc dc Poitiers
(almost the cntire south of France), he immediatcly transferred the archives
rclating to these lands to the Repository: title deeds to land, chartularies,

letter registors, surveys and administrative accounts. This practice continued

over the centuries as the Crown acquired additional lands. The same happened in
Poland from the fourteenth century onwards during the progressive unification of

the klngﬂom through the absorption of the ducal provinces: the dukes' archives
passed to the King along with the duchies. Thus, the transfer principle was being
applied a very long time ago, cven although, as will be seén, the rcasons relied
upon varied.

(5) Under the old treaties, archives were transforred to the successor State
primarily as evidence and as titles of owncrship. Under the feudal system,

archives represented a legal title to a right. This is why the victorious side

in a war made a point of removing the archives reclating to their acquisitions,

taking them from the vanquished cnemy by force if necessary: their right to the
lands was guaranteed only by the possession of the "terriers". An oxample of this

is provided by the Swiss Confederates who, in 1415, manu militari removed the
archives of the former Habsburg possessions from Baden Castle.gia/

(6) As from the sixteenth century, it came to be realized that, while archives
constituted an effective legal titlc, they also represented a means of
administering the country. It then became the accepted view that, in a transfer
of territory, it was essential to leave to the successor as viable a territory as
possible in order to avoid any disruption of management and facilitate propex
administration. Two possible cases may arise: first is the case of a single
successor Statec. Under this case, all administrative instruments are transforred
from the predccessor State to the successor State, the said instruments being
understood in the broadest sense: fiscal documents of all kinds, cadastral and
domanial registers, administrative documents, registers of births, marriages and

247/ See France, Direction des archives de France, Actes dc la
Sixiéme Conférence intermationale de la Table ronde des archives, Les archives
dang la vie internationale zParis, Imprimerie nationale, 1’9?3), PP.12 et seq.

\248/ As these archives concerned not only the Confederates! territories but
also a large part of South-West Germany, the Habsburgs of Austria were able to
recover the archives not concerned with Confederate territory in 1474.
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deaths, land registors, judicial and prison archives, etc. Hence it became
customary to leave in the territory all the written, pictorial and photographic
material necessary for the continued smosth functioning of the administration.
For cxample, in the case of the cession of the provinces of Jémtland, Hirjcdalen,
Gotland and Oscl the Treaty of Brémscbro of 13 August 1645 between Sweden and
Denmark provided that all judicial decds, registers and cadastres (axticle 29),

as well as all information concerning the fiscal situation of the ceded provinces
must be delivered to the Queen of Sweden. Similar provisions were subsequently
accepted by the two Powors in their peace treaties of Rogkilde (26 February 1658,
article 10) and Copenhagen (27 May 1660, article 14) .-2—43/ Article 69 of the
Treaty of Minster of 30 January 1648 between the Netherlands and Spain provided
that "all recgisters, maps, letters, archives and papers, as well as judicial
records, concerning any of the United Provinces, associated regions, towns ..
which exist in courts, chancelleries, councils and chambers ... shall be
delivered .eo" .229/ Under the Treaty of Utrecht of 11 April 1713, Louis XIV ceded
Luxembourg, Namur and Charleroi to the (Dutch) States General "with all papers,
_2_ﬁ-_/ In fact,

almost a.Z!.l trecaties concerning the t+ransfor of part of a territory contain a clause

letters, documents and archives relating to the said Low Countries"e

relating to the transfer of archives, and for this reason it is impossible to list
them all. Some treaties are even accompanied by a separate convention dealing
solely with this matter. Thus, the Convention between Hungary and Romania signed
at Bucharest on 16 April 1924,-2-5-21 which was a sequel to the peace “treaties marking
the end of the First World Waxr, dealt with the exchange of judicial records, land
registers and registers of births, marriages and dea.ths, and specified how the
exchange was to be carried oute )

(7) The sccond case is one in which there is more than one successor States The
examples given below concern 0ld and isolated cases and camnot be taken to indicate
the existence of a custom, but it ie useful to mention them because the approach

aaopfed would today be rendered very straightforward through the use of modern

See France, Les archives dans la vie internationale (op.cit.), De16.
Ibid. ) '
Ibide, PelTe

' G.F. de Martens, cd., Nouveau recuecil général de traités (Third series),
Leipzig, Theodor Weicher Publishing House, vol.XXIV, p.788.
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reproduction techniques., Article 18 of the Barrier Treaty of 15 November 1715
concluded between the Empire, England and Holland provides that the archives of
the dismembered territory, namely Gelderland, would not be divided up among the
successor States but that an inventory would be drawn up, one copy of which would
bé given to each State, and the archives would remain intact and at their disposal
for consu':.tation.gﬁ/ ‘Similarly, article VII of the Treaty concluded between
Prussia and Saxony on 18 May 1815 refers to "deeds and papers which ... are of
common interest to both parties® .224/ The solution adopted was that Saxony would
keep the originals and provide Prussia with certified copies. Thus, regardless of
the number of successors, the entire body of archives remains intact :Ln pursuance of
the principle of the conservation of archives for the sake of facilitating
admihistra‘bive continuity. However, this same. principle and this same concern were
to give rise to many disputes in modern times as a result of a distinction made
between administrative archives and historical archives, According to some
writers, administrative archives must be transferred to the successor State in
their entirety, while so-called historical archives in conformity with the
principle of the integrity of the archival collection, must remain part of the
heritage of the predecessor State unless established in the: territory being
transferred through the normal functioning of its own institutions. This argument,
although not without merit, is not altogether supported 'bj' practice: history has
seen many cases of transfers of archives, historical documents included. For
example, article 18 of the Treaty of Viemna of 30 October 1866 by which Austria
ceded Venezia to Italy provides for the transfer to Italy of all title deeds,
administrative and judicial documents an “;political» and historical documents of
the former Republic of Venice", whilg each of the two parties undertakes to allow
the others to copy "historical and political documents which may concern the
territories remaining in the possession of the other Power and which, in the
interests. of science, camot be separated from the archives to which they

belong" .255/ Other examples of this are not difficult to find., Article 29,
paragraph 1 of the Peace Treaty between Finland and Russia signed at Doxrpat on

253/ See France, Les archives dans la vie internationale (opscite)y PelTe

o 254/ G.F. de Martens, ed., Nouveau recueil général de traités, GBttingen;
Dietrich Publishing House, 1887, vol.Il 11814-1815§, D276,

255/ - See France, Les archives dans la vie internationale (op.cit.), De274
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14 Qoctober 1920216/ provides that "the contracting parties undertake to return as

soon as possible archives and documents which belong to public administrations and
institutions, which arc situated in their respective territories and which concern
solely or largely the other contracting party or its history".

Archives rcemoved from or constituted outside the transferred territory

(8) There would secem to be ample justification for accepting, as adequately
reflecting the practice of States, the rule whercby the successor State is given
all the archives, historical or other, relating to the transferred territory, even
if these archives-have been removed from or are situated outside this territory.
The Treatics of Paris and Vienna of 1814 and 1815 provided for the return to their
place of origin of the State archives that had been gathered together in Paris
during the Napoleonic period .gﬂ/ Under the Treaty of Tilsit of 7 July 1807,
Prugssia, having rocturned that part of Polish territory which it had conquered, was
obliged to return to the new Grand Duchy of Warsaw not only the current local and
regional archives relating to the restored territory but also the relevant State
documents ("Berlin Archivos").gia/ In the same way, Poland recovered the central
archives of the former Polish State, t:fansferred to Russia at the end of the
cightcenth century, as well as those of the former autonomous.Kingdom of Poland
for the period 1815-1863 and the following period up to 1876. It also obtained
the documecnts of the Office of the Secrctary of State for the Kingdom of Poland
that acted as the central Russian administration at St. Petersburg from 1815 to
1863, those of the Tsar's Chancellexry for Polish Affairs, and lastly the archival
collcction of the Office of the Russian Ministry of the Interior responsible for
agrarian reform in Pola.nd.-z-w Reference can also be made to the case of the
Schleswig archives, ﬁnder the Treaty of Vienna of 30 October 1864, Denmark had to
cede the three duchies of Schleswig, Holstein and Lauenberg, “Airticlc 20 of the
said Treaty provided as follows: "Title decds, ‘administrative documents and-
documents relating to civil justice that concern tho ceded territorics and are part
of the archives of the Kingdom of Denmark" will be transferred, along with "all

256/ G.F. de Martens, cd., Nouvcau rccueil général de traités (Th:u:d se:r.';Les),
vol, HI P 470

257/ Scc France, Les archives dans la vie J.nterna.tlonale ( op.cit. ), pp.19, 20.

258/ Ibid., De20.
259/ Ibid., pp.35 and 36.
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parts of the archives of Copcnhagen that belonged to the ceded duchics and were
taken from their archives! .2_6y For a morc dectailed cxamination of this practice
of States (although, in general, it would be wrong to attach too much importance

to pecace treatics, where solutions arc bascd on a given "power relationship"), a
distinction can be madc beotween two cases, namcly that of archives rcmoved or taken
from the torritory in question and that of archives constituted outside that
territory but relating dircetly to it.

(9) Currcnt practice scoms to acknowledge that.archives which have been removed
by the predecessor State, cithor immediately before the transfor of sovercignty or
oven at a much carlicr period, should be returned to the successor State. There is
a striking similarity in the wording of the instruments which terminated the wars
of 1870 and 1914. Article 3 of the Trecaty of Pcace betwcen i‘rancc and Germany
signed at Frankfurt on 10 May 1871 provided as follows: "If any of thesc items
[axchives, documents, registers, cte.] have been rcmoved, they will be restored by
the French Government on the demand of the German Government" ._Q_Q-/ This statcment
of the principle that archives which have been removed must be returnced was later
incorporated, in the same wording, in article 52 of the Treaty of Versailles, the
only diffcrence being that in that troaty it was Germany that was compelled to obey
the law of which it had heartily approved when it was the victor.gég/ Similaxr
considcrations provailed in the rclations botweon Italy and Yugoslavia., Italy was
to rostoré to the latteor administrative archives rclating to the territorics ceded
to Yugoslavia under the troatics signed in Rapallo on 12 November 1920 and in Rome
on 27 Januvary 1924 which kad been rcmoved by Italy between 4 November 1918 and

2 March 1924 as thc result of the Italian occupation, and also dceds, documents,
rogistors and the like rclating to thosc territorics which had beon rcmoved by the

Italian Armisticc Mission operating in Vienna after the First World Wa:c.m The

260/ Ibid., p.26.

261/ Article 3 of the Pcace Treaty between the German Empire and France,
signed at Frankfurt on 10 May 1871. G.F. dc Martens, cd., Nouveau rcccuil général
dc_traités, vol.XIX, p.689.

- 262/ Scction V, article 52 of the Treaty of Versailles concerning
Alsacc-Lorrainc, ibid. (Third scrics), vol.XI, pp.380 and 381.

263/ Article 12 of the Trecaty of Peacc with Italy of 10 February 1947
(Unitcd Nations, Trcaty Scrics, vol.49, p.134). TFor the Rapallo Trcaty, scc
Loaguc of Nations, Treaty Scrics, vol.XVIII, p.387; for thce Rome Trecaty, scc
ibid., vol.XXIV, p.31. . ’
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agrcoment between Italy and Yugoslavia of 23 Deccmber 1950 is cven morce specific:
article 1 provides for the delivery to Yugoslavia of all arxrchives "which axc in the
posscssion, or which will comc into the possession of the Italian Statc, of local
authoritics, of public institutions and publicly-owncd companics and associations®
and adds that "should the matcrial reforred to not be in Italy, the Italian
Government shall cndcavour to recover and deliver it to the Yugoslav Government! .2—64/
Howover, some Fronch writers of an carlicr cra scemed for a time to accopt a
contrary rulc. Reforring to partial anncxation, which in thosc days was the most
common typc of State succession, owing to the frequent changes in the political map
of Europe, F. Dcsl;dgnet wrote: "The dismcmbered State retains ... archives relating
to the ceded torritory which arce prescrved in a repository situated outside that

-2—6-5-/ P. Fauchillc did not go so far as to support this contrary rule,

territory™.
but implicd that distinction could be drawn: if the archives are outside the
torritory affected by the change of sovercignty, cxactly which of them must the
diamcmbered State give up? As Pauchille put it: "Should it hand over bonly those
documents that will provide the anncxing Power with a means of administering the
region, or should it also hand over documents of a purcly historiqal nature?"2—6—6/
The fact is that thesc writers hesitated to support the gencrally accepted rule,
ard cven went so far as to formulate a contrary rule, because fthey ‘accorded
cxcossive weight to a court docision which was not only an isolated instance but
borce the stamp of the political circumstances of the time. This was a judgement
rendered by the Court of Nancy on 16 May 1896, after Germany had anncxed
Alsace-Loiraino, ruling that "the French State, which prior to 1371 had an
imprescriptible and inalicnable right of owncrship over all thesc archives, was in
no way divested of that right by the change of nationality imposcd on a part of its

territory" .2—6-7/ It should be noted that the main purposc in this casc was not to

264/ TUnitcd Nations, Treaty Scrics, vol.l7l, p.293.

265/ F. Despagnet, Cours de dro:.t intcrnational Eu'bllc, fourth cd:.t:.on,
Paris, 1910, p.128, para.99.

266/ P. Fauchillec, Traité de droit international gu‘bllc, 8th cd. of Manual

de droit intcrmational ubllc, cd. H. Bonfils (Paris, Rousscau, 1922), vol.l
(part 1), p.360, para.21i9. B )

261/ Judgzement of the Court of Nancy of 16 May 1896, "Dufresnc versus the

State", Dalloz, Jurisprudonce générales Recucil pérodiguc ot critique de
;]urlsgrudencc, de leglslat:.on ct dc doctrine, 1896, Paris, Burcau dc la

Jurisprudence généralc, part 2, p.412.
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dony Germany (which was not a party to the proccedings) a right to the archives
rclating to the tcrritories: under its control at that time, but to deprive an

in’" “dual of public archives which were improperly in his possession.2—68/ Hence
the scope of this isolated decision, which appearcd to leave to France the right
to claim from individuals archives which should or which might fall to Germany,
scams to be somevhat limited,

(10) This isolated school of thought is being mentioned becausc it scemed to
prevail at lecast for some ﬁime and in some casecs, in Fronch diplomatic practicc.
If credence is to be given to one intcrpreta.tiofx of the texts at lcast, this
practice scems to indicatc that only administrative archives should be returncd to
the territory affccted by the change of sovercignty, whilc historical documents
rclating to “that territorj' which are situated outside or are rcmoved from it rcmain
the Eproperfjr of the precdccessor State. For cxample, the Treaty of Zurich of

10 November 1859 between France and Austria provided that archives containing
titles to proporty and documents concerming administration and civil Justice
rclating to the territory ceded by Austria to the Bmperor of the French "which may
be in the archives of the Austrian Empire", including thosc at Vienna, should be
handed over to the commissionecrs of the new Government of Lombardy..&@/ If there
is justification for interpreting in a very strict and narrow way the cxpréssions
used, which apparcntly refer only to items rclating to current administration, it
may be concluded that the historical part of the imperial archives at Vienna

relating to the ceded torritories was not affected.2Y Article 2 of the Troaty

of the same date between France and Sardiniagu"/ rcfers to the aforcmentioncd

provisions of the Treaty of Zurich, while article 15 of the Treaty concluded

268/ The decision concerned 16 cartons of archives which a private individual
had dcposited with the archivist of Meurtho-ct-losclle, They rolated both to the
ceded territorics and to territories which romained French, and this provided a
ground for the Court's dccision.

262/ Article 1% or the Franco-Austrian Peace Treaty signed at Zurich on
10 November 1859, I'rance, Archives diplomatiques, vol.l, 1861, p.10; and
M. de Clercq, Recueil des traités de la France, Paris, A. Durand and Pedone-Lauricl,
vol.VII, p.647.

2:20/ For this vicwpoint, sce G. May, "La saisic des archives du département
de la Mourthe pendant la guorre de 1870-1871", Revuc généralc dc droit ;
international public, vol.XVIII, 1911, p.35, and G. May, Le Traité de Francfort,
Paris, Berger-Levrault ct Cie., 1909, p.269, note 2. -

271/ Article 2 of the Trcaty between France and Sardinia concerning fhe
cession of Lombardy, signed at Zurich on 10 Novcmber 1859 (France, Archives
diplomatiques (op.cit.), p.16; and M. do Clereq, op.cit., p.652).
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botween Austris, France and Sardinia also on the samc datc reproduces thom word foxr
word.2 2 Similarly, a Convention between France and Sardinia, signed on

23 August 1860 pursuant to the Treaty of Turin of 24 March 1860 confirming the
cecsgsion of Savoy and the County of Nicc to Irance by Sardinia, includes an

artlcle 10 vhich is cast in the same mould as the articles cited above when it
statcs: "Any archives containing titles to property and any administrative,
rcligious and civil justice documents rclating to Savoy and the administrativd
district of Nice which may be in the posscssion of the Sardinian Government shall

be handed over to the Froench Government“.2 3

{12) It is—only with some nositation that-it may be conéluded “that thesc texts

'

contradict the cxistence of a rule permitting the successor State to claim all
archives, including historical archives, rclating to the territory affected by the
change of sovercignty which are gituated outside that torritory. Would it, after
all, bec very rash to interpret the words "titles to property" in the formula
“'bi:tiés to property, administrative, rcligious and judicial documents", which is
used in all these trcatics, as alluding to historical documecnts (and not only
administrative documents) that prove tho ownership of the territory? The fact is
that in thosc days, in the Buropc of old, the torritory itsclf was the property of
the sovercign, so that all titles tracing the history of the rcgion concorned and

. .-p:r.:ovidim.g‘cvid‘cncc regarding its ownership, ﬁcre claimed by thic succcssSOre: If . this

view is corrcet, the toxts mentioned above, no matter how isolated, do not

-contzjé.didt the rule conécrning the general transfer of archives, including
historical archives, si‘buatcd outside the territory concerncd., If the titles to
property meant only titles to public property, thoy would be covered by the words
nodministrative and jﬁdicial documents". Such an interpretation would scem to be
supported by the fact that these treatics usually include a clause which appears to

create an cxception to the transfer of all historical dogﬁumcnté, in that private

_doeuments rclating to the reigning house, such as marriage contracts, wills, family

272/ Avticle 15 of the Treaty betweon Austria, France and Sardinia, signed
at Zurich on 10 November 1859 (Fra.ncc3 Archives diplomatiques (op.cit.), P29

_and M. do Cloreg,. QR=Clbes PP.661-662

273/ M. do Clercq, op.cite, vol.VIII, p.83; G.F. dc Hartons, cd.,
Nouveau rocucil général do traités, vol.XVII, part IT, p.25.




mementos, and so forth, a.rc- cxcluded from the 'bransfer.-m/ What rcally clinches
the argument, however, is the fact that thesce fow cascs which occurred in Fronch
practice wore doprived of all significance whon France, some 90 yecars later,
claimed and actually obtained the rcmainder of the Sardinian archives, both
historical and administrative, rclating to the cession of Savoy and the
administrative district of Nice, which were prescrved in the Turin rcpository.

The agrecments of 1860 rclating to that cession were supplamented by the provisions
of the Treaty of Peace with Italy of 10 Februar:); 1947, article 7 of which provided
that the Italian Government should hand over to the Fronch Government "all archives
historical and administrative, prior to 1860, which concern the territory ccded”

to France under the Treaty of 24 March 1860, and the Convention of

23 August 1860, 215/
accepting as a rule which adequatcly reflects State practice the fact that the

Conscquently, there scoms to bo ample justification for

successor Statc should rcccive all the archives, historical or other, rclating
exclusively or principally to the territory to which the succession of States
rclates, cven if those archives have been rcmoved or arc situated outside that
torritory. .
(12) There arc also cxamples of the trecatment of itoms and documents that Vrelatcv
to the territory involved in the succession of States but that have been
ecgtablished and have always been kopt outside this territory. Many treatics
include this catcgory among the archives that must pass to the successor State.

As mentioned abovc,2 J under the Treaty of Peace with Italy of 10 February 1947,
Francc was able to obtain archives rclating to Savoy and Nicc cstablished by the
city of Turin. TUndecr the peace treaty of 1947 with Hungary, Yugoslavia obtained
all cightconth contury archives concerning Illyria that had been kept by
Hungary.-g-u/ Undecr the Craiova agrccmont of 7 Scptember 1940 between Bulgaria and

2:14/ Avticle 10 of the Convention of 23 August 1860 between France and
Sardinia (ibid.) provided that France was to return to the Sardinian Government
ngitlos and documents rclating to the royal family", which implics that France had
alrcady taken posscssion of them together with the other historical archives. - This
clausc reclating to privatc papers, which is based on the dictates of courtesy, is
also included, for cxamplc, in the Treaty of 28 August 1736 between France: and
Austria concorning the cession of Lorraine, article 16 of which left to the Duke of
Lorrainc family papcrs such as "marriage contracts, wills and other papers". -

2:[5/ United Nations, Treaty Scrics, vol.4), p.l32. ,
276/ Sec para.(1l) above. '

‘ 2:[2/ See article 11 of the Peace Treaty with Hungary. United Nations,
Treaty Scrics, vol.41l, p.1l78.
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Romania concerning the cession by Romania to Bulgai‘ia. of the Southern Dobruja,
Bulgaria obtaincd, in addition to the archives in the coded territory, certified
copics of the documents being kept in Bucharcst and rclating to the region nevly
acquircd by Bulgaria.

(13) What happens if the archives relating to the territoxry affccted by the change
in sovercignty arc situated neither within the fronticrs of this territory nor in
the predccessor State? Article 1 of tho agrcoment betweon Italy and Yugoslavia
gigned at Rome on 23 Deccmber 1950 provides that, nghould the material rcferred to
not be in Italy, the Italian Government shall cndeavour to rocover and deliver it
to the Yugoslav Goverrmlent.?-'@/ In other words, to usc torms dear to French civil
law experts, what is involved here is not so much an "obligation of recsult" as an

vgbligation of Jneans".2

2:[8/ Unitcd Nations, Trocaty Scrics, vol.1l71l, p.292.

279/ There arc other cases in history of the transfer to the successor State
of archives constituted outside the territory involved in the succession of States.
Those cxamples do not fall into any of the catcgorics provided for in the systen
used hore for the succession of States, since they concern changes in colonial
overlords. Thesc outdated cxamples arc mentioned here solcely. for information
purposcs. (In old works, they were regarded as transfers of part of a territory
from onc State to another or from one colonial empire to another.)

The protocol concerning the roturn by Sweden to France of the Island of
St. Barthélémy in the West Indics states that "papers and documents of all kinds
concerning the acts [of the Swedish'Crown] that may be in the hands of the Swedish
. administration ... will be delivered to the French Government" (article 3, ‘
paragraph 2, of the protocol of Paris of 31 October 1877 to the trecaty between
France and Sweden signed at Paris on 10 August 1877). G.F. dc Martens, cd.,

»

Nouvecau recuil général de traités (Sccond scrics), vol.IV, p.368. -

In scction VIII of the Treaty of Versailles concerning Shantung, article 158
obliges Germany to rcturn to Japan the archives and documents telating to the
Kisochow territory, "wherever they might be". Ibid. (Tird series), vol.XI, p.443.

Article 1 of the convention between the United »S'ta.‘bes of America and Denmark
of 4 August 1916 concerning the cossion of the Danish West Indics awards to the

United States any archives in Denmark concerning these islands- (Su lcment to the
Amecrican Journal of Intermational Law (Yew York, Oxford University Press), vol.II
1917), p.53; Revue générale do droit international public, vol.XXIV, 1917,
p.454), just as article VIII of the Peace Treaty between Spain and the United States
of America of 10 December 1898 had alrecady given the United States the same right
with rogard to archives in tho Iberian cninsula.relating to Cuba, Puerto Rico,

the Philippincs and the island of Guam (Malloy, opsCitey D.1693)+
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(14) T™e rulc concerning the transfer to the successor State of archives rclating
to a part of another Statc's torritory is taken to be so obvious that therec is no
risk of its being jcopardized by the lack of refercnccs to it in agrocments. This
is the view of one vriter, who states: "Since the delivery of public archives
rclating to the ceded territorics is a neeessaxy consequence of anncxation, it is
hardly surprising that in many treatics of amnexation there is no clausc concerning
this obligation., It is implicd, for it follows from the renunciation by the ceding
State of all its rights and titles in the ccded territory" .2—'30/ The terminology
uscd has aged, and ammcxation itsclf is obsolete. However, the idea on which the
rulc is bascd is still valid, the object being, according to the same author,gs-]-'/
to "provide [the successor State] with whatever is necessary or uscful for the
administratioh of the territory", )

The “"archives~torritory" link -

(15) As has beon mentioncd above, Statc practice shows that the link between
archives and the territory to which the succession of States rclates is taken very
broadly into account. But thc naturc of this link should be made quite clear,
Expert archivists generally uphold two principles, that of "torritorial origin" and
that of "territorial or functional comection", cach of which is subjeet to various
and even different intorpretations, leaving room for uncertaintics. Vhat scems to
be obvious is that the successor State cannot claim any axchives whatsoevqr;v it
can claim only thosc that relate exclusively or principally to the territory. In
order to detcrmine which arc those archives it should be talkken into account that
there arc archives which were acquired before the succession of States cithor by or
on bchalf of the territory, against paymont or free of cost, and with funds of the
territory or otherwisc.z—az/ From this standpoint, such archives must follow the
destiny of the territory on the succession of States. Furthermore, the organic
link between the tcrritor_y and the archives rclating to it must be taken into .

280’ Jacob, O .Citn, pu17o-.

281/ Ibid.

282/ Article 11 of the Treaty of Peace with Hungary of 10 February 1947
(United Nations, Treat Scries, vol.4l, p.168) rightly states, in paragraph 2y
that the successor States, Yugoslavia and Czechoslovalkia, shall have no right to
archives or objects "acquired by purchase, gift or legacy" or to "original works
of Hungarians". ' : : »
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a.ccount.g-ajl Howcver, a difficulty ariscs vhen the-strength of this link has to
bc appraiscd by category of archives. Writcrs agroe that, whore thoe documents in
question "rclate to the predecessor State as a wholc, and only incidentally" to the
coded torritory, they "remain the property of the predcecessor State. But it is
goncrally agreed that copics of thom must be furnished to the anncxing State at

its rcqucst“.as The “archives—territory" link was specifically taken into
account in the aforcmentioned Rome Agrcoment of 23 Decamber 1950 between Yugoslavia
and Italy concerning a.:r:chives.28 .

(16) Attention is QIam at this point to the decision of the TFranco-Iltalian
Conciliation Commission, in which the Commission held that archives and historical
documents, cven if they belong to a muicipality whose torritory is divided by the
new fronticr drawn in the Treaty of Peace with Italy, must be assigned in their
ontirety to France, thc successor State, whenever they rclate to the ceded
territory.286 As was montioned in an carlicr context aftcr the Franco-German wax
of 1870, the archives of Alsace=Lorrainc were handed over to the German successor
State. Howcver, the problcm of the archives of the Strasbours cducational district

and of its schools was amicably scttled -by mcans of a special convention. In this

—————————

285/ By the Treaty of Pecacc of 10 February 1947 (art.11, para.l, ibid.)
Hungary handcd over to the successor States, Crecchoslovakia and Yugoslavia, objccts
weonstituting [their] cultural heritage [and] which originated in those

torritorics «so"e

284/ C. Rousscau, Droit intcrnational public, vol.III (Paris; Sirey, 1977),
P.384. Sce also O'Conncll, gp.cit., Pp.232 and 233.

285/ Article 6 of the Agrccment provides that archives which are indivisible
or of common interest to both partics ghall be assigned to that Party which, in
the Commission's judgement, is more intcrested in the possession of the documents
in question, according to the extent of the territory or the number of persons,
institutions or companies %o which thesc documents rclate. In this case, the other

Party shall recceive a copy of such documents, which shall be handed over to it by
the Party holding the original®. United Nations, Trcat Scrics, vol.lT1, Pe297.

286/ Decision Nol.163 rendered on 9 October 19;3 (United Nations, Reports of
Intcrnational Arbitral Awards, vol.XIII, pp.503-549). This decision includes the
following passages "Communal property which shall be so apportioncd pursuant to
paragraph 18 [of annex XIV %o the Treaty of Peace with Italy] should be dcemed not
to include, all rclevant archives and documents of an administrative character or
historical valuc; such archives and documents, cven if thoy belong to a
municipality whose torritory is divided by a fronticr cstablished under the terms
of the Treaty, pass to what is tcrmed the successor State if they concorn the
torritory cecded or relate to property transforred (annex XIV, pa.ra.l); if thesc
conditions arc not fulfilled, they are not liable cither to transfer undecr paragraph 1
or to cpportionment vnder paragraph 18, but romain the property of tho Italien
municipality. What is decisive, in the casc of property in a special category of
this kind, is the notional link with othcr property or with a territory" (pp.516-517).
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casc, howcver, the criterion of the "archives-territory" link was applicd only in
the casc of documents considercd to be "of sceondary interest to the German
Government" .-2—81/ -

Special oblisations of the successor State

(17) The practice of States shows that many treatics imposc upon the successor
State an csscntial obligation which constitutes the normal counterpart of the -

predecessor State's duty to transfer archives to the successor State. Territorial i
“changes aré oftorraccompanicd by population movements (now fronticr linds which T
divide the inhabitants on the basis of a righ;b of option, for instancc). Obviously,
this population cannot be governed without at least administrative archives.
Consequently, in cases where archives pass to the successor_Statc by agrecment, it
cannot refuse to deliver to the prodecessor State, upon the latter's request, any
copics it may nced. Any cxponsc involved must, of coursc, be defrayed by tho-.--.-- -
requesting State. It is understood that the handing over of these papers must not
jeopardize the sccurity or sovercignty of the successor Statc. For oxample, if

the predecessor State claims the purcly technical filec of a nilitary basc it has
constructed in the tcrritory or the judicial reccord of one of its nationals who

has loft the ccded territory, the successor State can refuse to hand over: copics

of cither. Such cascs involve clemonts of discretion and_expediency of which the
successor State, lilce ariybthcr State, may not be deprived. The successor Sté.’bé
-is- somctimes obliged, by treaty, to prcsérve carcfully ccrtain -archives which may
be of interest to the predecessor Statc in the futurc. The aforomentioned
Convention of 4 August 1916 between the United States and Denmark providing for .
the cession of the Danish West Indies stipulates in the third paragraph of

article 1 that "archives and rccords shall be carcfully proscrved and authenticated
copies thereof, as may be required shall be at all times given to the .. Danish
Government, ... or to such properly authorized persons as may apply for them" .28—8/

Time-limits for handing over the archives

(18) Thesc time-limits vary from onc agrcoment to anothor., The finest examples of

the speed with which the operation can be carried out is undoubtedly to be found

281/ Convention of 26 April 1872, signed at Strasbourg. G.F. dc Marteons, cd.,
Nouvcau rccucil général dc traités, vol.XX, p.875.

288/ Supplement to American Journal of International Law (New York, A Oxford
University Press), vol.IT (1917), p.54. ’
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in the Treaty of 26 Junc 1816 between the Notherlands end Prussia, artigle XLI of
which provides that "archives, maps and rccords ee. shall be handed over to the now
authoritics at thc samec time as the tcrritorics thomsclves" .Z—Gy
State librarics
(19) In carlicr discussion on this topic,-zgp-/ it was oxplained how difficult it has
been to f£ind information about the transfor of librarics. Three peace treatics
signed after the First World Var ncvertheless cxpressly mentioned that librarics
must he restored at the same time as archives. The instruments in question arc the
Treaty of Riga between Russia and Lotvia of 11 August 1920, article XI;_2—9-]:/ the
Treaty of Moscow between Russia and Lithuania of 12 July 1920, article 9;-2—92/ and
the Trecaty of Riga between Poland, Russia and the Ukrainc. of 18 March 1921,
article 11, paragraph 1.2—92/ In thosc trcatics the following formula is uscd:
"The Russian Government shall restorc 1o ... at its own cxpensc and hand over «..
the libraries, archives, muscuus, works of art (tcaching matcrial, documents and
other property of cducational and scientific cstablishments), government property
(rcligious, communal and that of corporative institutions), in so far as these
objocts were removed from the torritory of ... during the world war 1914-1917 and
arc or will in fact be in the posscssion of the Government of public authoritics
of Russia".
(20) The conclusions and solutions to which a rovicw of Statc practice gives risc
would not appcar to provide very promising material on which to basc a proposal for
an acccptable draft article on the problem of succession to State archives in the
ovent of the transfer of part of a State's territory to another State. Thorc arc
many rcasons vhy the solutions adopted in treatics cannot be taken as an absolute
and literal modcl for ‘dcaling with this problem in a draft article:

(i) Tirst, it is clear that peace treatics arc almost incvitabiy an occasion

for the victor to imposc on the vanquished solutions vhich arc most

advantagcous for the former. Germany, the victor in the Franco-German

———————

289/ G.F. dc Martens, cd., Nouvcau rccucil général.dc. traités, vol.ILI
(1808-1618), p.4l.

290/ Ycarbook ... 1970, vol.II, p.161, document A/CN.4/226, paras.(47) et scd.
of the commentary to article 7. .

291/ G.F. dec Mortens, cd., Nouveau recucil général de traités (Third scrics),
VOlon, P08950

292/ Ibid., P.883.
~v3/ Ibid., VOLl.XIII, p.152.
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war of 1870, dictated its own law as rcgards the transfer of archives
rclating to Alsacc~Lorraine right until 1919 whon France, in turn, was
able to dictate its own law for the return of thosc same archives, as
well as others, relating to the same territory., History records a great
many instances of such rcversals, involving first the break-up and lator
the reconstitution of archives, or, at best, global and massive transfers
one day in one direction and thec next day in thc other.

(ii) The solutions offered by practice arc not very subtle nor always
equitable. In practice, decisions concerning the transfer to the
successor State or archives of cvery kind - whether as documentary
evidence, instruments of administration, historical material or cultural
heritage - arc made without sufficient allowance i:or certain pertinent
factors. It is truc, that in many cases of the transfer of archives,
including central archives and archives of an historical character
relating to the ceded territory, the predecessor State was given an
opportunity to take copies of these archives,

(iii) As regards this type of succession, the general provisions of the article
already adopted should be borne in mind, lest the solutions chosen
conflict, without good reason, with those general provisions.

(21) In this connection, rcference is made to the corresponding provision in

part II on Statec property (article 13), paragraph 1 of which places the cmphasis
on the agreement between the predeccessor State and the successor State, ahd
paragraph 2 (b) of which states that, in the absence of such an agrecement, "movable
State property of the predecessor State connected with the activity of the
predecessor State in respect of the territory to which the éucc_:ession of States
relates shall pass té the successor State".

(22) It should not be forgotten that, in the view of the Commission, the typ'e of
succession referred to here concerns the transfer of a small portion of territory,
The problem of State archives where part of a territory is transferred may be
stated in the following terms: ..S'Eate archives of every kind which have a direct
and necessary link with the management and administration of the part of the
territory transfcrred, must u:riquestiona'bly pass to the succeséo:: States The basic
principle is that the part of fen'itoiy concerned must be transferred so as to
leave to the suécess'oi"’State'a,s viabi-e a_ territory as possible in order to avoid
any disruption of management and facilitate proper administration. In this
connection, it may happen 'that in consequence of the transfer of a part of one
State's territory to another State some - or many - of the inhabitants, preferring
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4o retain their nationality, loave that territory and sctile in the other part of
the torritoxy which rcmains under the sovereignty of the predecessor Statc. Parts
of the Statc archives that pass, gsuch as taxation records or records of births,
marriages and deaths, concern thesc transplanted inhabitants. It will then be for
the predecessor State to ask the successor State for all facilities, such as
microfilming, in oxder to obtain the archives nccessary for administrative
opcrations reclating to its cvacuated nationals. But in no case, inasmuch as it is
a minority of the inhabitants which cmigratcs, way the successor State be deprived
of the archives nccéssary for administrative operations rclating to the majority of
the population which stays in the transferred territory. The forcgoing remarks
concern the casc of State archives which, whother or not situated in the part of
tcrritory transferred, have a direct and nccessary 1ink with its administration.
This mecans, by and large, State archives of an administrative character. There
rcmains, the case of State archives of an historical or cultural character. If
thesc higtorical archives relate exclusively or principally to the part of
territory transferred, therc is a stroug,prcsumption that they arc distinctive and
individualized and constitute a homoganeous and autonomous collection of archives
dircetly connccted with and forming an integral part of the historic and cultural
heritage of the part of tcrritory transferred. In logic and cquity this property
should pass to thc succcssor State. It follows from the comments in the preceding
paragraphs that where the archives arc not State archives at all, but are local
administraiive, historical or cultural archives, owned in its own right by the
part of territory transferred; they are not affocted by these draft articles, for
these articles arc concerned with State archives. Tocal archives which arc proper
to the territory transferrcd romain the property of that torritory, and the
predccessor State has no right to rcmove them on the cve of its withdrawal from
the territory or to claim thom later from the successor State. .
(23) These various points may be summed up as follows: Where a part of a State's
territory is transforred by that State to another State:
(i) sState archives of cvery kind having a dircct and nccessary link with the
administration of the transforred territory pass to the successor State.
(ii) Statc archives which rolate cxclusively or principally to the part of
territory transforrcd pass to the successor State.
(iii) Whatever their nature or contents, local archives proper to the part of
torritory transferred arc not affccted by the succession of States.
(iv) Bocausc of the administrative nceds of the successor State, which is

responsible for administcring the part of torritory transfcrred, and of
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the predecessor State, which has a duty to protect its interests as well
ag thosc of its nationals who have loft the part of torritory transforred;
and sccondly, becausc of the problems of the indivisibility of cortain
archives that constitute an administrative, historical or cultural
heritage, the only desirable solution that can be visualized is that
the partics should settlc an intricate and complex issuc by agrcomont.
Accordingly, in the scttloment of these problems, priority should be
given, over all the solutions put forward, to agrecment between the
predecessor State and the successor Statc. This agrcement should be
based on principles of cquity and take account of all the special
circumstances, particularly of the fact that the part of territory
transforred has contributed, financially or otherwise, to thc formation
and prescrvation of archive colleetions., The principles of cquity
relicd upon should make it possible to take account of various factors,
including the requircments of viability of the transferred torritory and
apportionment according to the shares contributed by the predecossor
State and by the territory scparated from that Stato.
(24) The Commission, in the light of the foregoing conSidcrations,-preparod the
present toxt for article 25 which concerns the casc of succession of Statos
corresponding to that covered by article 13, namcly, transfer of part of the
territory of a Statc. The cascs of transfor of territory envisaged have been
oxplained in the commentary to article 13 (paragraph (6)). Paragraph 1 of
article 25 repeats, for the casc of State archives, the rule containecd in
paragraph 1 of articlc 13 which cstablishes the primacy of agrcoment.
(25) In the abscnce of an agreement between the predecossor and successor States,
the provisions of paragraph 2 of artlcle 25 apply. Subparagraph (a) of paragraph 2
deals with what is somotimes called "adminigtrative" archives providing that they

shall pass to the successor State. To avoid using such an cxpression, which is not
legally precise, the Commission referred to that category of archives as "the part
of State archives of the predecdssor State, which for normal administration of the
torritory to which the succession of States relates should be at the disposal of
the State to which the territoiy concerned is transferred”, terminology which is
largely followed in the corresponding provision of article 26 (paragraph 1 (b)).
The Commission preferred to use the phrasc "should be at the disposal of the State
to which the terrltory in question is transferred" instcad of that found in
paragraph 1 (b) of article 26 "should be in that territory" as being morc
appropriate to take account of the spécific characteristics of the casc of
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guccession of States covercd by article 25. Subparégraph {b) of paragraph 2
cmbodics the rulc according to which the part of the Statc archives of the
predecessor State other than the part referred to in subparagraph (a) shall pass

to the successor State if it rclates cxclusively or principally to the territory

to which the succession of States rolates. The words "oxclusively or principally"
wore likewisc regarded as being the most appropriate to dolimit the rulc, bearing
in mind the basic characteristic of the casc of succession of States decalt with in
the articlc, namcly, the transfer of small arcas of territory.

(26) Paragraph 3 provides, for the casc of a succession of States arising from the
transfor of part of the torritory of a State, the rulc cmbodicd in paragraph 3 of
article 26. The rolevant paragraphs of the commentary to that provision
(paragraphs (20) to (24)) arc also applicablc to paragraph 3 of the present
articlc.

(27) Paragraphs 4 and 5 cstablish the duty for the State to which Statc archives
pass or with which they remain to meke available to the other State, at the request
and at tho cxpensc of that other State, appropriate rcproductions of its State
archives. Paragraph 4 deals with the situation where the requesting State is the
successor State, in which casc the documents of Statc archives %o be reproduccd

arc thosc connccted with the intorests of the transforred tcrﬁitory, a qualification
which is also made in paragraph 2 of articlc 26. Poragraph 5 covers the situation
where the requesting Statc is the predecessor State. In such a casc, the documents
of State'archives to be reproduced are thosec which have passcd +o the successor

Statc in accordance with the provisions of paragraph 1 or 2 of articlo 25,

Article 26

Nowly indcpendent State

1. VWhen the succcssor State is a nevwly indcpendent States

(a) archives, having belonged to the territory to which the succession
of States rclates and having become Statc archives of the predecessor State
during the periocd of dcpendence, shall pass to the newly independent States

(b) the part of State archives of the predecessor Statc, which for
normal administration of the torritory to which the succcssion of States
relates should be in that territory, shall pass to the newly independent
S'ta-tc .

2, .The passing or the appropriate reproduction of parts of the State
archives of the predeccssor State other than thosc mentioncd in paragraph 1,
of intorcst to the territory to which the succession of States rclates, shall
be determined by agrccment between the predccessor State and the newly
indcpendent State in such a manner that cach of those States can benefit as
widely and cquitably as possible from thosc parts of the Statc archives.
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3. The preodeccssor State shall provide the newly indcpendent Stat:
with the best available cvidence from its State archives which bears upon
title to the territory of the newly indcpcndent State or its boundaries, or
which is neccssary to clarify the mcaning of doguments of State archives which
pass to the newly indcpondent State pursuant to other provisions of the
present article,

4. The predccessor Statc shall co-operate with the successor State
in cfforts to rccover any archives which, having belonged to the territory
to which the succession of States rclates, were dispersed during the period
of dependence.

5. Paragraphs 1 to 4 apply when a ncwly indepcndent Statc is formed
from two or more depcndent territories.

6. DParagraphs 1 to 4 apply when a dependent torritory becomes part of
the territory of a State other than the State which was responsible for 1ts
international reclations.

T. Agrcements concluded between the predecessor State and the newly
independent State in regard to State archives of the predecessor State shall
not infringe the right of the peoples of those States to development, to
information abcut their history and to their cultural heritage.

Commentary
(1) The present article principally envisages, like articles 14 and 36, the case

where a newly independent State appears on the international scene as.a result of
dccolonizations In such a case, the problem of succession in respect of archives
is particularly acutc. o

(2) The Commission has clarificd the notion of a "newly indcpendent Statc" several
times within the framework of the categorization used in the present draft.
Reference should be made in particular to the definition in a.rticlbe 2y

paragraph 1 (e)and the commentary to that paragraph,g%‘/ a8 well as to

articles 14 and 36,22

(3) The present article is closely modelled on article 14, though certain new
clements have been added in view of the unigueness of State archives as a category
of matters which pass at a succession of States, ,

(4) Paragraph 1 ga) deals with "archives" - not necessarlly "State archives" -
which had belonged to the territory to which the succession of States rclates

before it became dependent and which became State archives of the predccessor

O e e a—

294/ See para.(6) of the common’cary to ar'b:x.cle 2, above,

295/ Sce pa.ras.(l/—()) of the cor.mn,n'ba.ry to article 14 a.bovc a.nu
paras. E ; (2) of the connnentary to article 36, below.
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State during its dcpendency. Sinee no reason can ’b‘c found for deviating from the
rule cnunciated in article 14, paragraph 1 (c), concerning movable property
satisfying the samc conditions, paragraph 1 (a) of the present article uses the
same wording, cxccpt the word "archives", as that adopted for the former prévision.
(5) By the usc of the word "archives" rather than "State archives" at the
beginning of paragraph 1 ‘a , it is intended to cover archives which belonged to
the territory in question, whatever the political status it had cnjoycd or under
whatover ownership the archives had becn kept in the pre-colonial period - whether
by the central Government, local governments or tribes, religious missions, private
cnterprises or individuals. |
(6) Such historical archives of the pre-colonial period arc not the archives of
the predccessor State, but the archives of the territory itseclf, wvhich has
constituted thom in the course of its history or has acquircd them with its own
funds or in somc other mammor. They must conscequently rovert to the newly
independent State, quite apart from any question of succession of States, if they
arc still within its tcrritory at the time of its accession to independence, or
can be claimed by it if they have been removed from the territory by the colonial
Power. . '
(7) Examples of the passing of historical archives may be i‘ound in some treatics.
Italy was obliged to return the archives it had romoved from Ethiopia during its
anncxation when, after the Sccond World War, its colonization was terminated. '
Article 37 of the Treaty of Peace with Italy of 10 Fcbrua:cy 1947 provides that:‘
'seo Italy shall restorc all ... archives and objects of historical valuc
belonglng to Bthiopia or its nationals and removed from Bthz.opla. to Italy
since October 3, 1935." 296/
In the casc of Viet Nam, a Franco-Vietnau;ese agreement in the matter of archives,
signed on 15 June 1950, provided in its article 7 that the archives constituted by
the Inperial Govornmont and its Kinh Luoc2ll/
before the Fronch occupation were to revert to the Government of Viet Nam.

and prescrved at the Contral Archives

226/ Um.ted Nations, ‘I‘rea.ty_ Scrics, vol.49, p.142. On the basis of that
article (and article 75) of the Treaty of Pcacc, Ethiopia and Italy concluded an
Agreement concerning the scttloment of cconomic and financial matters issuing from
the Treaty of Pecacc and cconamic collaboration, signed at Addis Ababa on
5 March 1956, which had thrcc amncxes, A, B and C, listing the archives and objccts
of historical valuec that had boon or were to be rcturned to Eth:.op:.a. by Italy
(ibid., vol.267, ppP.204=216).

291/ The "Kinh Iuwoc" werc governors or prefects ;of the Ehnpcror of Indo~China
before the Fronch occupation of the Indo~Chinesc peninsula.
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(8) 1In the casc of Algeria, the archives rclating to its pre=colonial history had
been carcfully catalogued, added to and prescrved in Algicrs by the French
administering authority until immediately before indcpendence, when they were taken
to Francc (Mantcs, Paris, and, morc particularly, a spccial archives dcpot at
Aix=cn-Provencce). Thesc archives consisted of what is commonly knowm as the
"Arabic collecction", the "Turkish collection" and the "Spanish collcction". A4s a
rosult of ncgotiations between the two Governments, some registers of the pay of
Janissarics, forming part of the documents in the"Turkish collection®, and
microfilms of part of thc "Spanish collcction" were rcturncd in 1966, By a
Franco-Algcrian cxchange of letters of 23 December 1966, the Algerian Government
obtained the restitution of "450 original reogistors in the Turkish and Arabic
languages rclating to the administration of Algeria before 1830", i.c. before the
French colonial occupation. Under the terms of this oxchange of letters, the
National Library of Algicrs was to receive before July 1967, free of charge,
microfilms of documents in Spanish, which had been moved from Algeria to
Aix~en-Provence immecdiately before indepéndence and vhich constituted the "Spanish
collection" of Algeria rclating to the Spanish occupation of Algerian coastal
regions. The samc exchange of letters provided that questions concerning archives
not scttled by that instrument would form the subject of subsequent consultations.
Thus Algeria raised the problem of its historical archives again in 1974. 1In
April 1975, on the occasion of the visit to Algeria of the President of the
French Republic, 153 boxes of Algerian historical archives forming part of the
"Arobic collection” were returned by the French Government.?-zé/
(9) The historical documents of the Netherlands rclating to Indonesia were the
subject of negotiations between the former administering Power and the ncwly
independent State within the framework of co-operation in the field of cultu:r:al
and historical property. The relevant agrcement concluded between the two
countries in 1976 provides, inter alia:
"Phat it is desirable to make cultural objects such as cthnographical
and archival material available for exhibitions and study in the other
country in order to fill the gaps in the alrcady existing collections of

cultural objocts in both countrics, with a view to promoting mutual
understandlng and apprceiation of cach other s cultural heritage and history:

"That in general principle, archives ought to be kept by 'I:he
administration that originated them." 299/

298/ See A/CN.4/322 and Add.1 and 2, paras.168, 169 and 171 (to appear in
Yearbook ... 1979, vol.II (Part One))

299/ 4/32/203, pp.5-6.
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(10) The rule cnunciated in paragraph 1 Sa) was stressed in the proccedings of an
international round table conference on archives, which state that ¢
"It appears undcniablc that the metropolitan country should return to
States that achieve independence, in the first place, the archives which
antedate the colonial régime, vhich are without question the property of
the territory ... It is rcgrettable that the conditions in which the passing
of power from onc authority to another occurrcd did not always make it
possible to cnsurc the regularity of this handing over of archives, which may
be considered indispensable." 300/
(11) Peragraph 1 (b) deals with what is sometimes called "administrative" archives
and provides that;fhcy shall also pass to the nowly indepcndent State. The
Commission, avoiding the usc of that cxpression, which is not sufficiontly precisc
to be used as a legal torm, decided to refer to such category of archives as "the
part of Statc archives of the predecessor Statc which, for normal administration
of the territory to which the succession of States relates, should be in that
territory",
(12) In the case of the dccolonization of Libya, General Asscmbly
resolution 388 A (V) of 15 December 1950, entitled "Economic and financial
provisions reclating to Libya", cxpressed the wish of the United Nations that the
newly independent State should posscss at lcast the administrative archives most
indisponsable to current administration. Accordingly, article I, paragraph 2 (a),
of the resolution provided for the immecdiate transfor to Libya of "the relevant
archives and documents of an administrative character or technical valuc concerning |
Libya or relating to property the transfer of which is provided for by the present
resolution" .20—1/ '
(13) The intcrnational conference of archivists mentioned above stated in this

connections

300/ France, Les archives dans la vic internationale (opscit.), pp.43-44.

301/ In the casc of Eritrea, however, the General Assembly of the
United Nations adopted certain provisions of which some are not wholly in accord
with thosc that the Organization had one year carlicr adopted with regard to Libya.
Article II, paragraph 2, of resolution 530 (VI) of 29 January 1952, entitled
"Economic and financial provisions rclating to Eritrca", permitted Italy to hand
over at its convenicnce to the provisional administering Power either the originals
or copics of documents and archives. ; ’ '
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uT4 seems undeniable that [the former administering Powers] have es

the duty to hand over all documents which facilitate the continuity of the

administrative work and the preservation of the interests of the local

population ... Consequently, titles of ownership of the State and of

semi-public institutions, documents concerning public buildings, railways,

roads and bridges, etc., land survey documents, census records, records of

births, marriages and deaths, etc., will normally be handed over with

the territory itself. This assumes the regular transfer of local

administrative archives to the new authorities. It is sometimes regrettable

that the conditions under which the transfer of powers from one authority

to the other occurred have not always been such as to ensure the regularity

of this. transfer of archives, which may be regarded as indispensable." 302/
(14) Paragraph 2 of article 26 concerns those parts of State archives which, though
not falling under paragraph 1 are "of interest" to the territory to which the
succession of States relates. The paragraph provides that -the passing of such
archives, or ‘their appropriate reproduction, shall be determined by agreement
between the predecessor State and the newly independent State. Such agreement,
however, is subject to the condition that each of the parties must "benefit as
widely and equitably as possible" from the archives in question.
(15) One of the categories of State archives covered by paragraph 2 are those
accumulated by the administrating Power during the colonial period, relating to the
imperium or dominium of that Power and to its colonial policy generally in the
territory concerned. The former metropolitan country is usually careful to remove
all such archives before the independence of the territory, and many considerations
of policy and expediency prrevent it from transferring them to the newly independent
State.-
(16) The same international conference of archivists stated:

"There are apparently legal grounds for distinguishing in the matter

of archives between sovereignty collections and administrative collections:

the former, concerning essentially the relations between the metropolitan

country and its representatives in the territory, whose competence extended

to diplomatic, military and high policy matters, fall within the jurisdiction'
of the metropolitan country, whose history they directly concern." 303/

An author expresses the same opinion:

302/ France, Les archives dans la vie internationale (op. cit.), pp. 43-44.
303/ Ibid., p. 44.
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"Emancipation raises a new problem. The right of new States to possess

the archives essential to the defence of their rights, to the fulfilment

of their obligations, to the continuity of the administration of the

populations, remains unquestionable. But there are other categories of

archives kept in a territoxry, of no immediate practical interest to the

succeasor State, whichconcern primarily the colonial Power. On closer

consideration, such archives are of the same kind as those whlch, under

moat circumstances in European hlstory, unquestlonably remaln the

. property of the. ceding States." 304/ '

(17) Nevertheless, it is =~iez ekl -that some of the archiveé connected with the
imperium or dominium of the former administering Power are "of in*!;exfest"’a,léio’(and"w~
sometimes even primarily) to the newly independent State. They are, for instance,
the archives relating to the conclusion of treaties applicable to the territory
concerned, or to the diplomatic relations between the administering Power and third
States with respect to the territory concerned. While it would be wnrealistic for
the newly independent State to expect the immediate and complete transfer of archives
connected with the imperium or dominium of the predecessor State, it would be quite
inequitable for the former State to be deprived of access to at least those of such
archives in which it shares 1nterest.
(16) No simple rule of passing or non-pa391ng, therefore, would be satisfactory in
the case of such State archives. The Commission considers that the best solution
would be for the States concerned to-settle the matter by an agreement based on the
prrinciple of mutual benefit and equity. In negotiating such an agreement due
account should be taken of the need to preserve the unity of archives and of.the
modern technology which had made rapid reproduction of documents possible through
microfilming or photocopying. It should also be borne in mind that almost all
countries have laws under which all public political documents, including the most
secret ones, become ‘accessible to the public after a certain time.  If any person is
legally entitled to consult documents relating to sovereign activities after the.
lapse of a period of 15, 20 or 30 years, there cannot be any reason vhy the newly
independent State directly interested in documents relating to its territory should
not be given the right to obtain them in microfilm or photocopies, if need be at its
own expense. ‘ . 7
(19) It was in conforﬁity'with such a rule that the Frehch-Algerian negotiations
were conducted on the questions of political as well as historical archives in
1974-1975. The two States exchanged diplomatic gorrespondencé on 22 April and

. Cu« Laroche, "Les archives frangaises d!outre-mer", Comptes rendus mensuels
des géances de 1'Académie des sciences d!outre-mer. Séances dés 4 et 18 mars 1966
Paris), t. XXVI, vol. IIT (March 1966), p. 130).
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20 May 1975, which shows that the French Government regarded it as "entirely in
conformity with current practice of co-operation among historians to envisage the
microfilming" of France's archives of sovereignty concerning the colonization of
Algeria 222

(20) Paragraph 3 stipulates that the predecessor State must provide the newly
independent State with the "best available evidence" from its State archives,
including both that "which bears upon title to the territory of the newly independent
State or its boundaries", and that "which is necessary to clarify the meaning of
documents of State archives which pass to the newly independent State pursuant to
other provisions of the present article".

(21) The "best available evidence" means either the originals or reproductions of
them. Whichi of the two is the "best evidence" depends upon circumstancess V

(22) The first type of evidence covered by paragraph 3 is often intermingled with
other relating to the imperium or dominium of the administering Power over the
territory concerned. The evidence from the archives which bears upon title to such
territory or its boundaries is, however, of vital importande to the very identity

of the newly independent State. The need for such evidence is especially crucial
when the latter State is in dispute or litigation with a +third ‘State concerning the
title to part of its territory or its boundaries. The Commission considers, »
therefore, that the predecessor State has a duty to transmit to the newly
independent State the "best evidence" available to it.-lol/
(23) As to the second type of evidence, the words "documents ... which pass ...
pursuant to other provisions of the present article" are intended to cover all types
of document which pass to the successor State by the direct application of
paragraphs 1 and 2 and the first part of paragraph 3, as well as indirectly by the
application of paragraphs 5 and 6. -

505/ Letter dated 20 May 1975 addressed by Mr. Sauvagnargues, French Minister
of Foreign Affairs, to Mr. Bedjaoul, Ambassador of Algeria to France, in reply to
his letter of 22 April 1975. See A/CN.4/322 and Add.l and 2, para. 156 (to appear

in Yearbook ... 1979, vol. II (Part One)).

306/ See J.B. Saunders, Words and Phrases Legally Defined, 2nd ed. (London,
Butterworth, 1969), vol. 2, p. 192. . o

307/ Tt may be noted that the Cartographic Seminar of African countries and
France adopted a recommendation in which it welcomed the statement by the Director

of the National Geographic Institute on the recognition of State sovereignty over all
cartographic archives and proposed that such archives should be transferred to States

on request and that documents relating to frontiers should be handed over
simultaneously to the States concerned (Cartographic Seminar of African Countries
and France, Paris, 21 May-3 June 1975, General Report, recommendation No. 2, "Basic
Cartography"). . ~

- 139 -



(24) One example of this type of document may be found in documents relating to the
interpretation of treaties applicable to the territory concerned concluded by the
administering Pover. It should be noted that the hesitation of newly independent
States in notifying their succession to certain treaties is sometimes due to their
uncertainty about the application of those treaties to their territory - or even
about their contents.
(25) Paragraph 4 establishes a duty of co-operation between the predecessor State
and the newly independent successor State for the purpose of recovering those
archives which, having belonged to the territory to which the succession of States
relates, were dispersed during the period of dependence, a common occurrence. This
paragraph is a corollary and should be read in the light of paragraph 1 (2) of this
article. .
(26) Paragraphs 5 and 6 reflect the decision which the Commission adopted in regard
to article 14, to assimilate to the case of a newly independent State falling under
paragraphs 1 to 3 of article 26 situations in which a newly independent State is
formed from two or more dependent territories, or a dependent territory becomes
part of the territory of an already independent State other than the State which was
responsible for its international relations. '
(27) Paragraph 7 refers to certain inalienable rights of the peoples of the
predeceséor State and the newly independent State, providing that agreements
concluded between those States in regard to State archives of the former State
"ghall not infringe the right of the peoples of those States to development, to
information about their history and to their cultural heritage". The paragraph is .
thus intended to lay down three major rights which must be respected by such States
vhen they negotiate the settlement of any question regarding State archives of the
predecessor State. )
(28) These rights have been stressed in various international forums, in particular
in the recent proceedings of UNESCO.
(29) At its eighteenth session, held in Paris in October-November 1974, the
General Conference of UNESCO adopted the following resolution:

"The General Conference,

"Bearing in mind that a great number of Member States of UNESCO have been

in the past for longer or shorter duration under foreign domination,

administration and occupation, -

"Considering that archives constituted within the territory of these
States have, as a result, been removed from that territory,



"Mindful of the fact that the archives in question are of great
importance for the general, cultural, political and economic history of
the countries which were under foreign occupation, administration and
domination,

"Recalling recommendation 13 of the Intergovernmental Conference on
the Planning of National Documentation, Library and Archives Infrastructure,
held in September 1974, and desirous of extending its scope,

"l. Invites the Member States of UNESCO to give favourable
consideration to the possibility of transferring documents from archives
constituted within the territory of other countries or relating to their
history, within the framework of bilateral agreements; ..." 308/

(30) UNESCO's concern with problems of archives as such has been combined with an
equal concern for archives considered as important parts of the cultural heritage of
nations. UNBSCO and its committees and groups of experts have ai all times
considered archives as "an essential part of the herifage of any national

community" - a heritage which they are helping to reconstitute and whose restitution
or return to the country of origin they are seeking to promote. In theif view,
historical documents, including manuscripts, are "cultural property" forming part

of the cultural heritage of peoples. 0 ‘

(31) In 1977, pursuant to a resolution adopted by the General Conference of UNESCO
at its nineteenth éession, 10 the Director-General made a plea for the return of an
irreplaceable cultural heritage to those who created it, as follows:

"The vicissitudes of history have ... robbed many peoples of a priceless
portion of this inheritance in which their enduring identity finds its
embodiment, ‘ ’

308/ UNESCO, Records of the General Conference, Ei hteenth Session
Resolutions (Paris, 1974), pp. 68-69, resolution 4.212,

50%/ See documents of the nineteenth session of the General Conference of
UNESCO (Nairobi, October-November 1976), in particular, "Report by the
Director-General on the Study on the possibility of transferring documents from
archives constituted within the territory of other countries or relating to their
history, within the framework of bilateral agreements" (document. 19 C/94 of
6 August 1976); the report by the Director-General at the following session of the
General Conference (document 20 C/102 (loc. cit.)); report of the Committee of
Experts on the setting up of an intergovernmental committee to promote the
restitution or return of cultural property CDakar, 20-23 March 1978) :

(document CC-78/CONF.609/3); and Statutes of the Intergovernmental Committee -for
the promotion.of the return of cultural property to its country of origin or its
restitution in the case of illegal appropriation (UNESCO, Records of the General

Conference, Twentieth Session, Resolutions (Paris, 1978), pp. 92-93,
resolution 4/7.6/5, ammex). . E S

310/ Ibid., Nineteenth Session, Resolutions (Paris, 1976), p. 48,
resolution 4.128. ' ‘
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"The peoples who vere victims of this plunder, sometimes for hundreds
of years, have not only been despoiled of irreplaceable masterpieces but
also robbed of & memory vhich would doubtless have helped them to greater
gself-knowledge and would certainly have enabled others to understand them
better.

"DPhese men and women who have been deprived of their cultural heritage
therefore ask for the return of at least the art treasures which best
represent their culture, which they feel are the most vital and whose
absence causes them the greatest anguish.

"Phis is a legitimate claim ...

"] solemnly call upon the Governments of the Organization's member States
to conclude bilateral agreements for the return of cultural property to the
countries from which it has been taken, to promote long-term loans,
deposits, sales and donations between institutions concerned in order to
encourage a fairer international exchange of cultural property ...

"T call on wmiversities, libraries ... that possess the most iwporiant
collections, to share generously the objects in their keeping with the
countries which created them and which sometimes no longer pcesess a
single example.

."I also call on institutions possessing several similar objects or
records to part with at least one and return it to its country of origin,
so that the young will not grow up without ever having the chance to see,
at close quarters, a work of art or a well-made item of handicraft
fashioned by their ancestors.

"Phe return of a work of art or record to the country which created it
enables a people to recover part of its memory and identity, and proves
that the long dialogue between civilizations which shapes the history of
the world is still continuing in an atmosphere of mutual respect :
between nations." 311/
(32) The protection and restoration of.cultural and hlstorlcal archives and works of
art, with a view to the preservation and future development of cultural values have

received a great deal of attention in the United Nations, as evidenced in

311/ The UNESCO Courier (Paris), 3lst year, July 1978, pp. 4-5.
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General Assembly resolutions 3206 A (XXVII) of 18 December 1972, 3148 (XXVIII) of
14 December 1973, 3187 (XXVIII) of 18 December 1973, 3391 (XXX) of 19 November 1975,
31/40 of 30 November 1976, 32/18 of 11 November 1977, 33/50 of 14 December 1978,
34/64 of 29 November 1979 and 35/128 of 11 December 1980, The last-mentioned

resolution contains the following passages:

"The General Assembly,

. "Aware of the importance attached by the countries of origin to the
return of cultural property which is of fundamental spiritual and cultural
value to them, so that they may constitute comprehensive or single
collections representative of their cultural heritage,.-.

"Reaffirming that the return or restitution to a country of its
objets d'art, monuments, museum pieces, manuscripts, documents and any
other cultural or artistic treasures constitutes a step forward in the
strengthening of international co-operation and the preservation and
further development of cultural values,

"Supporting the solemn appeal launched on 7 June 1978 by the
Director-General of the United Nations Educational, Scientific and
Cultural Organization for the return to those who created it of an
irreplaceable cultural heritage,

"2. Requests the United Nations Educational, Scientific and
Cultural Organization to intensify its efforts to help the countries
concerned to find suitable solutions to the problems relating to the
return or restitution of cultural property and urges Member States
to co-operate with that organization in this areas;

"3. Invites Member States, in co~operation with the United Nations
Educational, Scientific and Cultural Organization, to draw up systematic
inventories of cultural property existing in their territories and of
cultural property abroad; eee

" (33) The Fourth Conference of Heads of State or Government of the Non-Aligned
Countries, held at Algiers from 5 to 9 September 1973, adopted a Declaration on the
Preservation and Development of National Cultures which stresses "the need to
reassert indigenous cultural identity and eliminate the harmful consequences of the

colonial era and call for the preservation of their national culture and
traditions" .2'-2-/ . N

7212/. Documents of the Fourth Confererice of Heads of State or Government of
Non-Aligned Countries, "Beomomic Declaration", sect. XIV. (A/9330, pp. 73-74).
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(34) At the following Conferciice, which took place.at Colombo from

16 to 19 August 1976, two resolutions on the subject were adopted by the Heads

of State or Government of the Non-Aligned Countries. L Resolution No. 17, on the
"Restitution of Art Treasures and Ancient Manuscripts to the Countries from which

they have been looted", contains the following passages:

"The fifth Conference ...

"2, Reaffirms the terms of United Nations General Assembly
resolution 3187 (XXVIII) and General Assembly resolution 3391 (XXX)
concerniing the restitution of works of art and manuscripts to ‘bh(.
countries from vhich they have been looted.

"3, Requesfhs urgently all States in possession of works of art
and manusc—ipts to restore them premptly to their countries of origin.

"4. 3equests the Panel of Experts appointed by UNESCO which
is entrusied with the task of restoring those works of zrt and .
manuscripts to their original owners to take the necessary measures
to that effect."

(35) Lastly, the seventeenth International Round Table Conference on Archives, held

in October 1977 at Cagliari, adopted a resolution reaffirming the right of peoples
to their .cultural heritage and to information about their history which reads, in

part:

" ... The Round Table reaffirms the right of each State %o recover
archives which are part of its heritage of archives which are currently
kept outside its territory, as well as the right of each national group
to access, under specified conditions, to the sources wheresoever
preserved, concerning its history, and to the copying of these sources.

"Cons. dering the large number of archivai disputes and, in’
particular, those resulting from decolonization,

"Cons..dering that this settlement should be effected by means of
bilateral or plurilateral negotiations,

"Phe Round Table recommends that:

"(a) The opening of negotiations should be encouraged between all
parties concerned, first, regarding the problems relating to the ownership
of the archives and, secondly, regarding the wight of access and the
right to copies,

1 Documents of the Fifth Conference of Heads of State or Government of
Non-Aligned Countries, amnex IV, resolutions Nos. 17 and 24 (A/31/197, pp. 136 and

148).
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"The Round Table recognizes the legitimate right ¢ the public
authorities and of the citizens of the countries which rormed part of
larger political units or which were administered by foreign Powers
to be informed of their own history. The legitimate right to
information exists per se, independently of the right of owrership in
the archives, ..." 3 Z7

Article 27
Uniting of States

1. VWhen two or more States unite and so form a successor State,
the State archives of the predecessor State shall pass to the
successor State. ’

2, Without prejudice to the provision of Paragraph 1, the allocation
of the State archives of the predecessor States as belonging to the
successor State or to its component parts shall be governed by the
internal law of the successor State.

Commentary

(1) The present ari;icle deals with succession to State archives in the case of
uniting of States, The agreement of the parties has a decisive élace in the matter
of State succession in respect of State propérty, archives and debts. But noubhexs
is it more decisive than in the case of a uniting of States. Union consists, '
essentially and basically, of a voluntary act. In other words, it is the agreément
of the parties which settles the problems arising from the Union. And even where
the States did not, before uniting, reach agreement on a solution in a given field,
for example, archivea, such omission or silence may be interpreted without any riuk
of mistake, as the common will to rely on the future provisions of internal law to
be enacted instead by the successor State for the purpose, after the uniting of
States has become a reality. Thus, if the agreement fails to deteﬁpine vhat is to
become of the predecessorAState';'*archives, internal law prevails, .
(2) 1t is the law in force in each component part at the time of the uniting of
States that initially prevails. However, pending the uniting, such law can only -
give expression to the component partl!s sovei'eignty over its own archives.
Consequently, in the absence of an agreed term in the agreements concerning the
union, the archives of each component part do not pass automatically to the

314/ International Council on Archives, Bulletin, No. 9 (December 1977), p. 7.

N
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successor State, because the internal law of the component part has not been
repealed. Only if the successor State adopts new legislation repealing the
component parts' law in the matter of archives are those archives transferred to the
successor State.

(3) The solution depends on the constitutional nature of the uniting of States.

If the union results in the creation of a federation of States, it is difficult to
see vhy the archives of each component part which survives (although with reduced
international competence) should pass to the successor State. If, on the other
hand, the uniting'of States results in the establishment of a unitary‘State, the
predecessor States cease to exist completely, in international law at least, and
their State archives can only pass to the successor State. ’

(4) The solution depends also on the nature of the archives. If they are historical
in character, the archives of the prececessor State are of interest to it alone and
of relatively little concern to the union, unless it is decided by treaty, for
reasons of prestige or other reasons, to transfer them to the seat of the union or
to declare them to be its property. Any change of status or application,
particularly a transfer to the benefit of the successor State of other categories of
archives needed for the direction administration of each constituent State, would be
not only unnecessary for the union but highly prejudical for the administration of
the States forming the union.

(5) Referring to the case of a uniting of States leading to a federation,

P. Fauchille has said: "The State "hich ceases to exist does so not as a State but
only as a unitaxy State. It should therefore retain its own patrimony, for the
existence of this pa.t_rimony is in no way incompatible with the new régime to which
the State is subject. Although its original independence is lost its legal
personality remains and there is no reason why its property should become the
property of the federation or union". 1 E. Castren shares that opinion: "Since
the members of the union of States retain their statehood, their public property
continues as a matter of course to belong to them" M Thus, both international
treaty instruments and instruments of internal law, such as constitutions or basic
laws, effect and define the wmiting of States, stating the degree of integration.
It is on the basis of these various expressions of will that the devolution of State

archives must be détermined.

25/ Fa.uch:.lle, op. cit., p. 382.

216/ E. Castren, "Aspects récent de la succession d'Etats", Recue:.l des cou:r.'s
de 1'Académie de droit internmational, vol. 78, 1951-I, p. 451.
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(6) Once States agree to constitute a union among themselves, it must be presumed
that they intend to provide it with the means necessary for its functioning and
administration. Thus, State property, particularly State .archives, are normally
transferred to the successor State only if they are found to be necessaxry for the
exercise of the power devolving upon that State under the constituent act of the
union., The ‘jl;ransfer of the archives of the predecessor States does not, however,
seem to be necessary to the union, which v)ill in time establish its own archives.
The archives of the component prarts will contihue to be more useful to those parts
than to the union itself, for the reasons given in paragraph (4) above.

(7) 1In this connection, an old but significant example may be recalled, that of the
wnification of Spain during the fifteenth and sixteenth centuries. That union was
effected in such a way that the individual kingdoms received varying degrees of
autonomy, embodied in appropriate organs. Consequently, there was no centralization
of archives. The present organization of Spanish archives is still profoundly
influenced by that system. ‘

(8) The text of article 27 repeats that of the corresponding article in part IT,

. hamely, article 15 also entitled "Uniting of States", except for the substitution of
the word "archives" for the word "property" in both paragraphs of the article. The
parallel between -article 27 and 15 is obvious and the Commission, therefore, refers
to the commentary to the latter article as being equally applicable to the present
text.

Article 28

Separation of part or .‘Barts of the territogz of a State

1l. When part or parts of the territory of a State separate from that
State and form a State, and unless the predecessor State and the successor
otherwise agree: C . . . : .

(a) the part of State archives of the predecessor State, which for
normal administration of the territory to which the succession of States
relates should be in that territory, shall pass to the successor State;

(b) the part of State archives of the predecessor State, other than
the part mentioned in subparagraph (g), that relates directly to the
terridory to which the succession of States relates, shall pass to the
successor State. - : : - e

2. The predecessor State shall provide the successor State with the
best available evidence from its State archives which bears upon title
to the terrifory of the successor State or its boundaries, or which is
necessary -to clarify the meaning of documents of State archives which pass
to the successor State pursuvant to other provisions of the present article.
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3, Agreements concluded between the predecessor State and the
successor State in regard to State archives of the predecessor State
shall not infringe the right of the peoples of those States to
development, to information about their history and to their cultural
heritage.

4. The predecessor and successor States shall, at the request and
at the expense of one of them, make available appropriate reproductions of
their State archives connected with the interests of their respective
territories. :

5. The provisions of paragraphs 1 to 4 apply when part of the
territory of a State separates from that State and unites with another State.

Article 29

Disgolution of a State

1. When a predecessor State dissolves and ceases to exist and the
parts of its territory form two or more States, and unless the successor
States concerned otheruise agree:

(a) the part of the State archives of the predecessor State, which
should be in the territory of a successor State for normal administration
of its territory, shall pass to that successor State; :

(b) the part of the State archives of the predecessor State, other
than the part mentioned in subparagraph (a), that relates directly to
the territory of a successor State, shall pass to that successor State.

2. The State archives of the predecessor State other than those
mentioned in paragraph 1, shall pass to the successor States in an
equitable manner, taking into account all relevant circumstiances.

3. Each successor Siate shall provide the other successor State or
States with the best available evidence from its part of the State archives
of the predecessor State which bears upon title to the territories or
boundaries of that other successor State or States, or which is necessary
to clarify the meaning of documents of State archives which pass to that
State or States pursuant to other provisions of the present article.

4., Agreements concluded between the successor States concerned in
regard to State archives of the predecessor State shall not infringe the
right of the peoples of those States to development, to information about
their history and .to their cultural heritage. '

5. Each successor State shall make available to any other successor
State, at the request and at the expense of that State, appropriate
reproductions of its part of the State archives of the predecessor State
copnected with the interests of the territory of that other sucessor State.
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Commentary to articles 28 and 29

(1) Articles 28 and 29 concern, respectively, succession to State archives in the
cases of separation of part or parts of the territory of a State and of dissolution
of a State. These cases are dealt with in separate draft articles, with respect
both to State property and State debis in parts II and IV of the draft but the
commentaries on the two pairs of articles are combined. A similar presentation is
folloved in the present commentary. Separation and dissolution both concern cases
where a part or paris of the territory of a State separate from that State to foim
one or more individual States. The case of separation, however, is associated with
that of secession, in which the predecessor State continues to exist, vhereas in the
case of dissolution the predecessor State ceases to exist altogether.
(2) An important and multiple dispute concerning archives arose among Scandinavian
countries, particularly at the time of the dissolution of the Union between Norway
and Sweden in 1905 and of the Union between Denmark and Iceland in 1944, In the
first case, it seems, first, that both couﬁtries, Norway and Sweden, retained their
respective archives, which the personal Union had not merged, and secondly, that it
vas eventually possible to apportion the central archives between the two countries,
but not without great difficulty. In genéral; the principlé of functional commection
vas combined with that of territorial origin in an attémpt to reach a satisfactory
result. The convention of 27 April 19067concluded between Sweden and Norway one
year after the dissolution of the Union, settled the allocation of common archives
held abroad. That convention, which settled the problem of the archives of
consulates that were the common property qf both Statéé, provided thats
"... documents relating exclusively to Norwegian affairs, and

compilations of Norwegian laws and other Norwegian publications, shall

be handed over to the Norwegian diplomatic agent accredited to the

country concerned ...". 31 .
Later, pursuant to a protocol of agreement between the two countries dated
25 April 1952, Norway arranged for Sweden to transfer certain central archives which
had been common archives.
(3) A general arbitration convéﬁtion concluded on 15 October 1927 between Denmark
and Iceland resulted in a recriprocal handing‘over of arcﬁives. When the TUhion
betveen Denmark and Iceland was dissolved, the aichives vere apportioned haphazardly.
There was, however, one problem which was to hold the attention of both countriesy to

317/ Descamps and Renault, op. cit., se 1050, .. ~
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the extent that public opinion in Iceland and Denmark vas aroused, something rarely
observed in disputes relating to archives. What vas at stake was an important
collection of parchments and manuscripts of great historical and cultural value
containing, inter alia, old Icelandic legends and the "Flatey Book", a two-volume
manuscript written in the fourteenth century by two monks of the island of Flatey
and tracing the history of the kingdom of Norway. The parchments and manuscripts
were not really State archives since they had been collected in Denmark by an
Icelander, Arne Magnussens, who was Professor of History at the University of
Copenhagen. He had saved them from destruction in Iceland vhere they were said to
have been used on 'occasion to block up holes in the doors and windows in the houses
of Icelandic fishermen. |

(4) These parchments, whose value had been estimated at 600 million Swiss francs, ‘
had been duly bequeathed in perpetuity by their owner to a university foundation in
Copenhagen. Of Arne Magnussen's 2,855 manuscript and parchments, 500 had been
restored to Iceland after the death of their owmer and the rest were kept by the
foundation with bears his name. Despite the fact that they were private property,'
duly bequeathed to an educational establishment, these archives were finally handed
over, in 1971, to the Icelandic Government which had been claiming them since the
end of the Union between Denmark and Iceland, as the local gov;ernments which preceded
them had been doing since the beginning of the century., This definitive
restitution occurred pursuant to Danish judicial decisions. The Arme Magnussens
university foundation of Copenhagen, to which the archives had been bequeathed by
their ownér, had challenged the Danish Governments decision to hand over the
documents to Iceland instituting proceedings against the Danish Minister of National
Education in the Court: of Copenhagen. The court rules in favbur of the restitution
of the archives by an order of 17 November 1966 .ﬁ/ The foundation having appealed
against this ruling, the Danish Supreme Court upheld the ruling by its decision of
18 March 1971.-2'2/ Both Governments had agreed on the restitution of the originals

to Iceland ,-@/ vhich was to house them in a foundation similar to and having the

318/ Revue générale de droit intermational public, vol. LXXXI, 1967, pp. 401

and 402.
319/ See Danish text, Hojesteretsdomme, 18 marts 1971, i sag 68/1970, -
Arne Magnussens Legat (Den eanske Stiftelse) mod Undervisnin ministeriet,

Supreme Court decision, 18 March 1971, Case No. 970, Arne Magnussens Bequest,
"Arna-Magnae" Foundation, versus Ministry of National Education) in Hojesteretsdomme
(March 1971), Ugeskrift for Retsvaegen, 1971, pp. 299-305, , o

) 320/ See also J.H.W. Verzijl, International law in historical pers ecti:ve“,
leiden, A.W. Sijthoff, 1974, vol. VII, p. 153, which mentions the case of the
Icelandic parchments,
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same objects as those set forth in the statute of the Copenhagen Arne Magnussens
Foundation. They also agreed on the conditions governing the loan, reproduction
and consultation of these archives in the interest of scholarly research and
cultural development. The agreement reached ended a long and bitter controversy
between the Danes and the Icelanders, who both felt sitrongly about this collection,
which is of the greatest cultural and historical value to them. On 21 April 1971
the Danish authorities returned the Flatey Book and other documents; over the next
25 years the entire collection of documents will join the collection of Icelandic
manuscripts at the Reykjavik Institute:jgl/
(5) In the event of dissolution of a State, each of the successor States receives
the archives relating to its territory. The central archives of the dissolved State
are apportioned between the successor States if they are diviéible, or placed in the
charge of the successor State they concern most directly if they are indivisible.
Copies are generally made for any other successor State éoncerned.
(6) The disappearance of the Austro-Hungarian monarchy after the First World War
gave rise to a very vast and complicated dispute concerning archives which has not
yet been completely settled. The territories vhich were detached from the
Austro-Hungarian Empire to form new States, such as Czechoslovakia'after the
First World War, arranged for the archives concerning them %o be handed over to
them;égg/ The treaty concluded between Czechoslovakia, Italy, Poland, Romania and
the Serb-Croat-Slovene State at Sevre 2 on 10 August 1920, provides as follows
in article 1:
"Allied States to which territory of the former Austro-Hungarian
monarchy has been or will be transferred, or which were established as
a result of the dismemberment of that monarchy, undertake to restore

to each other any of the following objects which may be in their
regpective territories: ' :

1., Archives, registers, plans, title-deeds and documents of every
kind of the civil, military, financial, judicial or other administrations
of the transferred territories ..."

321/ A.E. Pederson: "Scandinavian sagas sail back to Iceland", International
Herald Tribune, 23 April 1971, p. 16.

322/ Article 93 of the Treaty of Saini-Germain-en-Laye. G.F. de Martens, ed.,
Nouveau Recueil général de traités (third series), vol. XI, p. 715.

22 z’ Ibid., VOl.'XIX, p. 628.

- 151 -



(7) The earlier Treaty of Saint-Germain-en-Laye of 10 September 1919 concluded
5etween the Allied owers and Austria contained many provisions obliging Austria
bta hand over archives to various new (or pre-constituted) States:zgé/ A convention
dated 6 April 1922 concluded between Austria and various States attempted to settle
the difficulties which had arisen as a result of the implementation of the provision
of the Treaty of Saint-Germain-en-Laye in the matter of archives. 2 It provided,
inter alia, for exchanges of copies of documents, for the allocation to successor
States of various archives relating to industrial property, and for the
establishment of a list of reciprocal claims. An agreement of 14 October 1922
concluded at Vienna betveen Czechoslovakia and Romania provided for a reciprocal
handing over of archives inherited from the Austro-Hungarian monarchy by each of
the two States and concerning the other State. On 26 June 1923, the convention
concluded between Austria and the Kingdom of the Serbs, Croats and Slovenes,
pursuant to the pertinent provisions of the Treaty of Saint-Germain~en-Laye of 1919,
provided for the handing over by Austria, to the Kingdom of archives concerning the
Kingdom. A start was made with the implementation of this convention. On

2% November 1923, it was Romania's turn to conclude a convention, which was signed
at Belgrade, with the Kingdom of the Serbs, Croats and Slovenes fér the reciprocal
handing-over of archives. Similarly, the Convention of Bucharest of 16 April 1924
concluded between Hungary and Romania with a view to the reciprocal handing-over of
archives settled, so far as the two signatory countries were concerned, the dispute
concerning archives which had resulted from the dissolution of the Austro-Hungarian
monarohy; In the same year, the same two countries, Hungary and Romania, signed
another convention also in Bucharest providing for exchanges-of administrative
archives;zgé/ A treaty of arbitration and conciliation, dated 23 April 1925, was
concluded between Czechoslovakia and Poland for a reciprocal handiné over of
aréhiVes inherited from the Austro-Hungarian monarchy.

324/ See articles 93, T 192, 193, 194, 196, 249 and 250 of the Treaty of
Saint-Germain-en-Laye of 10 September 1919. Ibid., vol. XI, p. 215 et seq.

ggg/ See articles 1, 2, 3, 4, 5 and 6 of the Convention of 6 April 1922
concluded between Austria, Czechoslovakia, Hungary, Italy, Poland, Romania and
the Kingdom of the Serbs, Croats and Slovenes.

326/ See the Convention of Bucharest of 3 December 1924, articles 1
(paragraph 5) and 18, vhich provide for an exchange of registers of births,
marriages and deaths, court documents and land and cadastral title deeds.
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(8) Yugosiusia and Czechoslovakia subsequently obtained from Hungary, after the
Second WOrld'War, by the Treaty of Peace of 1947, all historical archives which had
been constituted by the Austro-Hungarian monarchy between 1848 and 1919 in those
territories. Under the same Treaty, Yugoslavia vas also to receive from Hungary the
aichives cohcerning I1lyria, vhich dated from the eighteenth century'ng/

Article 11, paragraph 1, of the same Treaty specifically states that the detached
terri tory Uthh had formed a State, such as Czechoslovakla, was entitled to the
objects "constltutlng [1ts] cultural heritage ... which originated in those
territories"; thus, the article was based on the link existing between the archives
and the territory. In the same case, moreover, paragraph 2 of the same article
rightly stiﬁulates that Czechoslovakia would not be entitled to archives or objects
"acquired by‘purohase, gift or legacy and original works of Hungarians"; by

a contrario:feasoning it follows, presumably, that objects acquired by the
Czechoslovak territory should revert to it. In fact, these objects have been
returned to Czechoslovakia;égg/ '
(9) The aforementioned article 11 of the Treaty of Peace with Hungary is one of
the most spe01flc wi th regard to tlme-llmlts for the handing over of archives it
establishes a veritable time-table within a maximum time-limit of 18 months,

(10) This simple enumeration of only some of the many agreements reached on the
subject of archives upon the dismemberment of the Austro-Hungarian monarchy gives
some idea of the complexity of the problem to be solved in the matter of the
archives of the Austro-Hungarian monarchy. Certain archival disputes that arose
in this comnection concern the succession of States by "transfer of part of the
territory of a State to another Stata", as has been indicated in the coﬁméntary
to article 25.

(11) Other dispufes, also resulting'from the dissolution of the Austro-Hungarian
monarchy, concerned the "separation of one or more parts of the territory of

a State" to form a new State, and the dissolution of a State resulting in two ox

327/ Article 11 of the Treaty of Peace with Hungary of 10 Februany 1947
(United Nations, Treaty Series, vol. 41, p. 173). ;

328/ The same provisions were reproduced, for the case of Yugoslav1a, in
article 12 of the Treaty of 10 February 1947, ibid. :
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more new States. But the archival dispute caused by the disappearance of the
_Hapsburg monarchy has given rise to intricate, even inextricable, situations and
cross-claims in which each type of succession of States cannot always easily be
separated. 2

(12) The Convention of Baden, concluded on 25 May 1926 between the two States,
Austria and Hungary, which had glven its name to the Austro-Hungarian monarchy, had
partly settled the &ustroAHungarlan archival dispute. Austria handed over the
'""Registraturen" " documents of a historical nature concerning Hungary. The archives
of common interest, however, formed the subject of special provisions, pursuant to
vhich a permanent mission of Hungarian archivists is working in Austrian State
archives, has free access to the shelves and participates in the sorting of the
common heritage. (The most difficult gquestion concerning local archives related to
the devolution of the archives of the two countries of Sopron (6demburg) and Vas
vhich, having been transferred to Austria, formed the Burgenland, while their chief
towns remained Hungarian. It was decided to leave their archives, which had
remained in the chief towns, to Hungary, except for the archives of Bisenstadt and
various v1llages, which were handed over %o Ausiria. _This solution was later
”supplemented by a convenfzi—/permlttlng annual exchanges of mlcrofllms in order not
to disappoint any party).

(13) The case of the break-up of the Ottoman Empire after the First World War is
similar to that of a separation of several parts of a State's territory, although
the Turkish Government upheld the theory of the dissolution of a State when, during
negotiation of the Treaty of Lausanne of 1923, it considered the new Turkish State
as a successor State on the same footing as the other States which had succeeded to
the Ottoman Empire. This controversy adds a justification for the joint.
comméntaries on the cases of separation and dissolution. The following provision

appears in the Treaty of Lausanne:

522/ Seey in addltlon to the agreements mentloned in the preceding paragraph,
the Convention of Nettuno (articles 1 to 15) of 20 July 1925 between Italy and the
Kingdom of the Serbs, Croats and Slcvenes; the Convention of 26 October 1927
concluded between Czechcslovakia and Poland for the handing over of archives inherited
inheritéd from the Ausiro-Hungarian monarchy and concerning each of the two
contracting States; the Convention of Rome (articles 1 to 9) of 23 May 1931
concluded between Czechoslovakia and Italy for the apportionment and reproduction of
archives of the former Austro-Hungarian army; the Agreement of Vienna of
26 October 1932 which enabled Poland to obtain various archives from Austria; the
Convention of Belgrade signed on 30 January 1933, between Romania and Yugoslaviaj; ete.

. . 250/ See the statements by Mr. Szedd at the sixth International Conference of
the Archives Round Table, France, Les archives dans la vie internationale

‘02 cit )’ P. 137.
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“Article 19. Archives, registers, plans, title-deeds and other documents
of every kind relating to the civil, judicial or financial administration,
or the administration of Wakfs, which are at present in Turkey and are
only of interest to the Government of a territory detached from the
Ottoman Empire, and reciprocally those in a territory detached from the
Ottoman Empire which are only of interest to the Turkish Government shall
reciprocally be restored.

Archives, registers, plans, title-deeds and other documents
mentioned above vwhich are considered by the Government in whose possession
they are as being also of interest to itself, may be retained by that
Government, subject to its furnishing on request photographs or
certified copies to the Governmment concerned.

Archives, registers, plans, title~deeds and other documents which
have been taken away either from Turkey or from detached territories
shall reciprocally be restored in original, in so far as they concern
exclusively the territories from which they have been tsgken.

The expense entailed by these operations shall be paid by the

Government applying therefor." 331/
(14) Without expressing an opinion on the exact juridical nature of the operation of
the dissolution of the Third German Reich and the creation of the two German States,
a brief reference will here be made to the controversies that arose concerning the
Prussian Library. Difficulties having arisen with regard to the allocation cf this
large library which contains 1,700,000 volumes and various Prussian archives, an
Act of the Federal Republic of Germany dated 25 July 1957 placed it in the charge of
a special body, the "Foundation for the Ownership of Prussian Cultural Property".
This legislative decision is at present being contested by the German Democratic
Republic,
(15) In adopting the present textfor articles 28 and 29 the Commission has basically
maintained the approach followed as regards the articles dealing with similar cases
of succession of States, that is, separation of part or parts of the territory of a
State and dissolution of a State, in the contexts of State property
(articles 16 and 17) and of State debts (articles 38 and 39). Paragraphs 1 to 4
of article 28 and paragraphs 1 and 3 to 5 of article 29 embody the rules concerning
succession to State archives that are common to both cases of succession of States.

Those rules find inspiration in the text of article 26, which concerns succession to

331/ Treaty of Peace between the British Empire, France, Italy, Japan, Greece,
the Serbo-Croat-Slovene State of the one part, and Turkey of the other part,
signed at Lausanne on 24 July 1923, League of Nations, Treaty Series, vol. XXVIII,

pr. 12 et seq.
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State archives in the case of newly independent States. In reflecting in
articles 28 and 29, as appropriate, the applicable rules contained in

article 26, the Commission has attempted to preserve as much as possible the
terminological consistency while taking due account of the characteristics

that distinguish the case of succession of States covered in the latter articles
from those dealt with in articles 28 and 29.

(16) Paragraph 1 of articles 28 and 29 reaffirms the primacy of the agreement
between the States concerned by the succession of States, whether predecessor
and successor States or successor States among themselves, in governing
succession to State archives. In the absence of agreement, paragraph 1 (a)

of those two articles embodies the rule contained in paragraph 1 (b) of
article 26 providing for the passing to the successor State of the part of
State archives of the predecessor State, which for normal administration of the
territory to which the succession of States'relates should be in the territory
of the successor State. The use of the expression "normal administration

of ... territory", also found in paragraph 2 (a) of article 25, has been
explained in paragraphs (25) and (11) of the commentaries to articles 25 and 26
respectively. In addition, under paragraph 1 (b) of articles 28 and 29, the
part of State archives of the predecessor State, other than the part mentioned
in subparagraph 1 (a), that relates directly to the territory of the successor
State or to a successor State, also passes to that successor State. A similar
rule is contained in paragraph 2 (b) of article 25, the commentary to which
(paragraph (25)) explains the use, in that article, of the words "exclusively
or principally", instead of the word "directly" employed in articles 28 and 29.
(17) Paragraph 2 of article 28 and paragraph 3 of article 29 embod&‘the rule,
also incorporated in paragraph 3 of articles 25 and 26, according to which

the successor State or States shall be provided, in the case of article 28

by the predecessor State and in the case of article 29 by each successor State,
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wvith the best availuble evidence from State archives of the predecessor

State which bears upon title to the territory of the successor State or its
boundaries, or vhich is necessry to clarify the meaning of documents of State
archives which pass to the successor State pursuant to other provisions of

the article concerned. The Commission refers, in this connection, to the
paragraphs of the commentary to article 26 relating to the foregoing provision
(paragraphs (20) and (24)).

(18) Paragraphs 3 of article 28 and 4 of article 29 include the safeguard clanse
found in paragraph 7 of article 26 regarding the rights of the peoples of the
States concerned in each of the cases of succession of States envisaged in

those articles, to development, to information about their history and to their
cultural heritage. Reference is made in this regard to the relevant paragraphs
of the commentary to article 26 (paragraphs (27) and (35)).

(19) Paragraphs 4 of article 28 and 5 of article 29 embody, with the adaptations
required by each case of succession of States covered, the rule relating

to the provision, at the request and at the expense of any of the States
concerned, of appropriate reproductions of State archives connected with the
interests of the territory of the requesting State.

(20) Paragraph 5 of article 28 reproduces the provision of paragraph 2 of
articles 16 and 38. Paragraph (16) of the commentary to articles 16 and 17

is also of relevance in the context of article 28.

(21) According to paragraph 2 of article 29, the State archives of the
predecessor State other than those mentioned in paragraph 1 of that article
shall pass to the successor State in an equitable manner, taking into account
all relevant circumstances. The wording of this provision finds inspiration

in the text of the corresponding articles in parts II and IV (articles 17 and 29,
respectively) and has been adapted to suit the specific characteristics

of succession to State archives in the case of the dissolution of a State.

- 157 -



o PART IV

STATE DEDTS
Section 1. Introduction

Article 30
Scope_of the articles in the present Part

The articles in the presenf Part apply to the effects of a succession of
States in respect of State debts.

Commentary

As already noteﬁ,.iig/ the Commission, with a view to maintaining as close a
parallelism as possible between the provisions concerning succession in respect of
State debts in the present part and those relating to succession in respect of
State property and State archives in parts II and IIT decided to include at the
beginning of part IV a provision on the scope of the articles contained therein.
Article 30 therefore, provides that the articles in part IV apply %o the effects
of a succession of States in respect of State debts. Tt corresponds to article 7
of the draft and reproduces its wording, with the required replacement of the word
"property" by the word ndebts", The article is intended to.make it clear that
part IV‘of the draft deals with only one category of public debts, namely, State

debts, as defined in the following article.

Article 31 333/
State debt
Tor the purposes of the articles in the present Part, "State debt"

means any financial obligation of a State towards another Staie, an
ijnternational organization or any other subject of international law.

Commentagi .

(1) Article 31, vhich corresponds to articles 8 and 19 contains a definition of
the term "State debt" for the purposes of the articles in part IV of the drafit.

In order to determine the precise limits of this definition, it is necessary at the

§§2/ See para. Tl above. .

jéi/ A subparagraph reading "(b) any other financial obligation chargeable 1o
a State" was rejected by the Commission by a roll-call vote of 8 in favour
(Messrs. Aldrich, Calle ¥ Calle, TFrancis, Quentin-Baxter, Reuter, Riphagen, Sahovié
and Verosta) to 8 against (llessrs. Barboza, Bed jaoui, Diaz-Gonzdlez, Wjenga, Tabibi,
Thiam, Ushakov and Yankov) with no abstentions. One member (1fr. Dadzie) did not
participate in the voting.
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outset to asceftain vhat a "debt" is, vhat legal relationships it creates, between
what subjects it creates such relationships, and in what circumstances such
relationships may be susceptible to novation through the intervention of another
subject. Also it is necessary to specify vhich "State" is meant.

The concept of debt and the relationships which it establishes

(2) The concept of "debt" is one vhich writers do not usually define because they
consider the definition self-evident, Another reason is probably that the concept
of "debt" involves a two-way or two-sided problem, which can be viewed from the
standpoint aither of the party benefiting from the obligation (in vhich case there
is a "debt-claim") or of the party performing the obligation (in which case there
is a "debt"),  This latter point suggests one element of a definition, in “that a
debt may be vicwed as a legal obligation upon a certain subject of law, called the
debtor, to do or refrain from doing something, to effect a certain performance for
the benefit of a certain party, called the creditor. Thus, the relationship created
by such an obligation involves three elements: the party against whom the right

lies (the debtor), the party to vhom the right belongs (the creditor) and the
subject-matter of the right (the performance to be effected).

(3) It should further be noted that the concept of debt falls within the cabegory
of personal obligations. The scope of the obligation is restricted entirely to the
relationship between the debtor and the creditor. It is thus a ":relative“
obligation, in that the béneficiary (the credrbor) cannot assert his rlght in the
matter erga omnes, as it were. In private law, only the estate of the debtor, as
composed at the time when the creditor initiates action %o obtain performance of the
obligation dus o him, is lisble for the debt. R
(4) 1In short, the relationship between debtor and creditor is personal, at least
in private law. Creditor-debtor relationships unquestionably involve personal -
considerations vhich play an essential role, both in the formation of the
contractusl link and in the performance of the obligation. There is a "personal
equation" between the debtor and the creditor.

"Consideration of the person of the debtor, says one writer, is
essential, not only in viewing the obligation as a legal bond, but also in
viewing it as an asset; the debi-claim is worth wha,'b the debtor is worth." 334/

5734/ H., L. a.nd Je IIazeaud Lecons de droit civil, 4th ed. (Pams,
Montchrestien, 1969), vol. II, p. 1093.
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Discharpge of the debt depends not only on the golvency of the debtor but also on
various aonsiderations connected with his good faith. It is therefore
understandable that the creditorwill be =v-ecie bo any change in the person of his
doblors Tational laws do not normally allov the transfer of a debt without the
congent of the oreditor.

(‘)) FPor the purposes of the present part, the question arises whether the foregoing
also applies in international law. Bspecially vhere succession of States is
concerned, the main question is whether and in vhat 6ircumsta,11ces a frianpular
relationship is crcated and dissolved between a third State as creditor, _“2}_5/ a
predecessor State as {irst debtor and a sunocessor State which apgrees to agsume
the debt.

Dxelusion of debis of a State other than the predecessor State

(&) Vhon referenve is made to State debts, it is necessary to specify vhich State
is meant. Only three States could possibly be concerned: a third State, the
sucaessor State and the predecessor State; but in fact, only the debts of one of
them are legmally "involved" as a result of the phenomenon of State successions

those of the predecessor State.

{7) A third State might assume financial obligations towards anothef third State,
towards the successor State or tovards the predecessor States In the first case,
the Tinsnocial relationship - like any other relationship of vhatever kind betueen
two States both of vhich are third parties as regards the State succession =
obviously cannot be affected in any way by the phenomenon of territorial change that
has ocourred, or by its consequences with respect to State succession, The same
c=n be said of any financial relationship which may exist between a third State and
+he successor State. There is no reason vhy, and no way in which, debts owed by the
3he third State to the successor State (or to a potential successor State) should
come to be treated differently simply because of the succession of States. This
succession does not alter the international personality' of the successor State in
ecases where it existed as a State before the occurrence of the succession. The
fact that the succession may have the effect of modifying, by enlargement, the

territorial composition of the successor State does not affect, and should not in

i’)ﬂ Although in the following paragraphs of the commentary to the present
articles referénce will be made, for purposes of convenience only, to "a third
State" as creditor, it should be understood that the relevant considerations are
applicable also to international organizations or other subjects of international
law as creditors.
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future affect, debts oved to it by a third State. If the successor State had no
international personality as a State at the time the debt of the third State arose
(esg. in the case of a commercial debt betveen a third State and a territory having
the potential to become independent or to detach itself from the territory of a
State in order to form another State), it is perfectly clear that the acquisition
of statehood would not cause the successor State to forfeit its rights vis-a-vis
the third State.

(8) As to debts owed by a third State to the predecessor State, they are
debt-claimg of the predecessor State against the third State. Such debt-claims are
State property and are considered in the context of succession of States in respect
of State property. They are, therefore, not covered in the preserﬁ: part.

(9) The successor State might assume financial obligations to either a third State
or the predecessor State. In the case of a debt to a third State, no difficulty
arises. In this instance, the debt came into existence at the time vhen the
succession of States occurred - in other words, precisely vhen the successor State
acquired the status of successor. To speak of a debt of the successor State to a
third State, that debt must have been assumed by the successor State on its own
account, and in this case it is clearly unconnected with the succession of States
which has occurred. The category of debt of the successor State to a third State
vhich must be excluded from this part is precisely that kind of debt which, in the
strict legal sense, is a debt of the successor State actually assumed by that State
with respect to the third State and coming into existence in a context completely
unconnected with the succession of States. In cases vwhere this kind of debt was
incurred after the succession of States, it is a fortiori execluded from the present
part. On the other hand, any debt for which the successor State could be held
liable vis-d-vis a third State because of the very fact of the succession of States
would, strictly speaking, be not a debt assumed directly by the former with respect
to the latter but rather a debt transmitted indirectly to the successor State as a
result of the suc:cessidn of States, ‘

(10) The debt of the successor.State to the predecessor State can have three
possible origins. First, it may be completely unconnected with the relationship
between the predecessor State and the successor State created and governed by the
succession of States, in which case it should clearly remain cutside the area of
concern of the draft. Second, it can have its origin in the phenomenon of State
succession, which may make the successor State responsible for a debt of the
predecessor State. Iegally speaking, however, this is not a debt of the successor
State, but a debt of the predecessor State transmitied to the successor State,
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_as a result of the succession of States. This case will be discussed in connection
with the debt of the predecessor State. jig/ Tt concerns a debt which came into
existence as part of the liabilities of the predecessor State prior to the

succession of States, and the subject-matter of State succession is, precisely, to
determine what happens to such debt. Strictly speaking, however, this case is no
longer one of a debt to the predecessor State assumed previously by the successor
State.

(11) Lastly, the debt may be owed by the successor State to the predecessor State

as a result of the succession of Jtates. In other words, there may be liabilities -
which would have to be assumed by the successor State during, and as a result of,

the process of State succession. TFor example, the successor State might be

required to pay certain sums in compensation to the predecessor Gtate as a financial
settlement betveen the two Statess This no longer involves debts which originated
previously, and the sub ject-matter of State succession is vhat ultimately happens to
the latter type of debt. Iere, the problem has already been solved by the
succession of States. This is not to say that such debts do not relate to State
succession, but simply that they no longer relate to it.

{(12) The predecessor State may have assumed debts with respect to either the
potential successor State or a third State. In both cases, these are debis directly
related to the succession of States, the difference being that, in the case of a debt
of the predecessor State to the successor State, the only possibility to be envisaged
is non-transmission of the debt, since deciding to transmit it to the successor State,
which is the oreditor, would mean cancellation or extinction of the debt. In other
words, in this case, transmitting the debt would in fact mean not iransmitting it,

or extinguishing it. In any event, the basic subject-matter of State succession to
debts is vwhat becomes of debts assumed by the predecessor State, and by it alone;
for it is the territorial change affecting the predecessor State, and it alone, that
triggers the phenomenon of State succession. The change vhich has occurred in the
extent of the territorial jurisdiction of the predecessor State raises the problem
of the identity, continuity, diminution or disappearance of the predecessor:State
and thus casues a change in the territorial jurisdiction of the debtor State. The
whole problem of succession of States in respect of debts is vhether this change has
any effects, and if so vhat effects, on debts contracted by the State in question.

————————

336/ See para. (12) of this commentary, below.
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Exclusion of dehts of a non-State orgman .

(13) Debts occur in a variety of forms, the exact features of vhich should be
ascertained in the interests of a sounder approach to the concept of State debt.
The following brief review of different categories of debts may help to clarify
that concept. In State practice, in judicial decisions and in legal literature, a
distinction is made in general betveen:

(a) State debts and debts of local authorities;

(b) General debts and special or localized debts;

(¢) State debts and debts of public establishments, public enterprises and
other quasi-State bodies;

(d) Public debts and private debts;

(e) Tinancial debts and administrative debts;

(f) Political debts and commercial debts;

(g) Oxternal debt and internal debt;

(n) Contractual debts and delictual or quasi-delictual debts;

(1) Secured debts and unsecured debis;

(j) Guaranteed debts and non-guaranteed debts;

(k) State debts and other State debts termed "odious" debts, war debts or
subjugation debts and, by extension, régime debts, .
(14) A distinction should first of all be made between State debts and debts of local
authorities. The latter are contracted not by an authority or department
responsible to the central Goversrnt but by a public body which usually is not of
the same political nature as the State and wvhich is in any event inferior to the
State. Such a local authority has a territorial jurisdiction vhich is limited and
is in any casn less extensive than that of the State. It may be a federal unit, a

province, a Land, a département, a region, a county, a district, an arrvondissement,

a cercle, a canton, a city or municipality; and so on. The local authority may also
have a degree of financial autonomy in order to be able to borrow in its own name.

Tt nevertheless remains subordinate to the State, not beingapart of the sovereign
structure vhich is recognized as a subject of public international law, That is

why the defining of "local authority® is normally a matter of internal public law,
and no definition of it exists in international law,

(15) Despite this, writers on international lgw have at times concerned themselves
with the question of defining an authority such as "the commune". = The occasion for
this arose 1n particular vhen article 56 of the Regulations annexed Ho the Convention

respecting the lays and customs of war on land, signed at The Hague
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on 13 October 1907; jﬁz/ and following the example of the 1899 Ilague Convention,
attempted to make provision for a system to protect public property, including
property owned by municipalities (communes), in case of war. The term "commune"
then attracted the attention of writers.‘§j§/ In any event, a local authority

is a public-lav territorial body other than the State. Vhatever debts it may
contract by virtue of its financial autonomy are not legally debts of the State and
do not bind the latter, precisely because of that financial autonomy.

(16) strictly speaking, State succession should not be concerned with what happens
to "local" debts because, prior to succession, such debts vere, and affer succession
will be, the responsibility of the detached territory, Having never been assumed
by the predecessor State, they cannot be assumed by the succesgor State. The
territorially diminished State cannot transfer to the enlarged State a burden vhich
it did not itself bear and had never borne. In this case, there is no
subject-matter of Jtate succession, which consists in the substitution of one State
for another. Unfortunately, legal theory is not as clear on this point as would be
desirable. There is in legal literature almost unanimous agreement on the rule
that "local" debts should pass to the successor State. This may not be incorrect
in substance, but at least it is badly expressed. If it is established

absolutely that the debts in question are local debts, dulytdl tlngul shed from
other debts, then they will be debis proper to the detached territory. They

will not of course be the responsibility of the diminished predecessor State,

and from that standpoint the writers concerned are justified in their view. But
it does not follow that they will become the responsibility of the successor State,
as these writers claimy They were, and will continue fo be, debts to be borne
solely by the territory now detached. However, in the case of one type of State
succession, namely, that of nevly indépendent States, debts proper to the
territory, which are called "local" (iﬁ relation to the metropolitan territony.

of the colonial Power), would be assumed by the succeséor State, since in this

case the detached territory and the successor State are one and the same.

(17) However, a careful distinction must be drawn between local debts, meaning
those contracted by a territoiial authority inferior to the State, for which the

detached territory was responsible before the succession of States and for which

237/ J.B. Scott, The Proceedings of The Harue Peace Conferences, vol., 1
(ew York, Oxford University Press, 19205, P+ 623, ,

338/ 0. Debbasch, L'occupation militaire — Pouvoirs reconnus aux forces armées
hors de leur territoire national (Paris, Librairie générale de droit et de
gurlsprudence, 1962), pp. 29-30 and foot-notes 34-35.
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it alone will be responsible aftervards, and debts vhich may be the responsibility
of the State itself and for vhich the State is liable, incurred either for the
general good of the national community or solely for the benefit of the territory
now detached. Ilere there is subject-matter for the theory of State succession,

the question being vhat happens to these two categories of debt on the occurrence of
a succession of States., The comparison of general debts and special or "localized"
debts vhich follows is intended to make the distinction clear.

(18) In the past, a distinction vas made between "general debt'", vhich is regarded
as State debt, and regional or local debts contracted, as was noted above, by an
inferior territorial authority, which is solely responsible for this category of
debts. It is possible nowadays to envisage a further category, comprising vhat are
called "special" or "relative" debts incurred by the predecessor State solely to
serve the needs of the territory concerned. LA clear distinction should therefore
be drawn between a local debt (which is not a State debt) and a localized debt
(vhich may be a State debt). The criterion for meking this distinction is whether
or not the State itself contracted the loan earmarked for local use. It has beun
accepted to some extent in international practice that local debts remain entirely
the responsibility of the part of territory vhich is detached, without the
predecessor State's having to bear any portion of them. This is simply an

application of the adage res transit cum suo onere.

(19) Viriters differentiate between several categories of "local" debts, but do not
always draw a clear dividing line between those debts and "localized" debts. This
should be gone into with more precision. "Local" debt is a concept that may
sometimes appear to be relative. Before a part of a State's territory detaches
itself, debts are considered local because they have various links to that part of -
the territory. At the same time, however, there may also be an obvious linkage to
the territorially diminished State. The question is whether the local character of
the debt outweighs its linkage to the predecessor State. It is mainly a problem
of determination of degree.
(20) The following criteria may be tentatively suggested for distinguishing between
localized State debt and local debt: : :

(a) Vho the debtor is: a local authority or a colony or, for and on behalf
of either of those, a central Government; ) ;

(b) Uhether the part of territory vhich is detached has financial autonomy,
and to what degree;

(¢) To what purpose the debt is to be put: for use in the part of territory
which is detached;
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(d) Vhether there is a particular security situated in that part of territory.
Although these criteria are not absolutely sure guides, each of them can provide
part of the answer to whether the debt ghould be considered more & local debt or more
a looalized State debt. The oriteria show why legal theory on the question
fluctuates. It is not always easy to ascertain whether a territorial authority
other than the State really has financial autonomy and what the extent of its
autonomy is in relation to the State. Moreover, even when the State's liability
(in other words, the fact that the debt assumed is a State debt) is clear, it is not
always possible to establish with certainty vhat the intended purpose of each

-~

individual loan is at the time when it is assumed, vhere the corresponding
expenditure is %o be effected, and whether the expenditure actually serves the
interests of the detached territoxy.

(21) The personality of the debtor is still the least uncertain of the criteria. If
a local territorial authority has itself assumed a debt, there exists a strong
presumption that it is a local debt. The State is not involved, nor will it be any
more involved simply because it becomes a predecessor State. Hence, the successor
State will also not be involved. There will be no subject-matter for State
succession here, If the debt is assumed Ly a central Government, but expressly on
behalf of the detached local authority, it is legally a State débt. It could be
called a localized State debt because the State intends the funds borrowed to be used
for a specific part of the territory. If the debt was contracted by a central
Government on behalf of a colony, the same situation should in theory prevail.

(22) The financial sutonomy of the detached part of territory is another useful
criterion, although in practice it may prove difficult to draw absolutely certain
conclusions from it. A debt cannot be considered local unless tpe part of territory
to which it relates has a "degree" of financial autonomy. But does this mean that
the province or colony must be financially independent? Or is it sufficient that
its budget is separate from the general budget of the predecessor State? Again, is
it sufficient that the debt is distinguishable or, in other words, identifiable by
the fact that it is included in the detached territory's owm budget? Vhat, for
example, of certain "sovereignty expenditures" covered by a loan, which a central
Govermment requires to be included in the budget of a colony and the purpose of which
is to install settlers from the metropolitan country or to suppress an independence
movement ? 29/ Inclusion of the loan in the Iocal budget of the territory because
of its financial autonomy does not suffice to conceal the fact that debts assumed

for the purpose of making such expenditures are State debts.

_.There is here the problem of "odious" debts, régime debts, war debts or
subjegation debts; see paras. (41)-(43) of this commentary, below.
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(23) The third criterion, -namely, the intended purpose and actual use of the debt
contracted, in and of itself cannot provide the key for distinguishing between local
(non-State) debts and localized (State) debts. A central Government acting in its
own name, may decide, just as a province would always do, to devote the loan which
it has assumed to & local use. It is a State debt earmarked for territorial use,
The criterion of intended purpose must be combined with the others in deterrining
wvhether the debt is or is not a State debt. In other words, implicit in both the
concept of local debt and that of localized debt is a presumption that the loan will
actually be used in the texrritory concerned. This may or m2y not be a strong
presumption, It is therefore necessary to determine the degree of linkage needed to
justify a presumption that the loan will be used in the territory concerned. In
the case of local debts, contracted by an inferior territoz;ial authority, the
presumption is naturally very strong: a commune or city generally borrows for itself
and not in order to allocate the proceeds of its loan to another city. In the case
of localized debts, contracted by the central Govermment with the intention of using
them specifically for a part of territory, the presumption is obviously less strong.
(24) To refine the argument still further, it may be considered that, from this third
point of view, there are three successive stages in the case of a localized State
debt, PFirst, the State must have intended the corresponding expenditures to be
effected for the territory concerned (the principle of earmarking or intended use).
Second, the State must actually have used the proceeds of the loan in the territory
concerned. (the criterion of actual use). Third, the expenditure must have been
effected for the benefit and in the actual interest of the territory in question
(the criterion of the interest or benefit of the territory). On these terms,
abuses by a central Government could be avoided and problems such as those of
régime debts or subjugation debts could be solved in a just and satisfactory mammer.
(25) An additional item of evidence is the possible existence of securities or
pledges for the debt. This is the last criterion. A debt may be secured, for
instance, by real property or fiscal resources, and the property may be situated or
the taxes levied either throughout the territory of the predecessor State or only in
the part of the territory detached from that State. This may provide additional
indications as to whether the debt is or is not a State debt. But the criterion
should be cautiously applied for this purpose ,' since both the central Governmment and
the Province may offer securities of this nature for their respective debts.

(26) Vhen it has been ascertained with sufficient certainty that the debt is a State
debt, it remains to be determined - and this is the subject-matter of State
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succeasion to debta - what finally happena to the debt., The euccessor State io
not necessarily liable for it, Tor example, in the case of a State dobt oocured by
property belonging to the detached territory, it is by no means certain that tho
Joan was contracted for the benefit of the detached territory. Perhapo the
predecessor State had no other property which could be used as security. It would
therefore be unfair to place the burden of such a debt on the successor Jtate,
simply because the territory which has become joined to it had the misfortune to be
the only part capable of providing the security. In any case, such a debt is a
State debt (not a local debt) for which the predecessor State was liable. In tho
case of debts secured by local fiscal resources, the presumption is ntrongexs As
this form of security is possible in any part of the territory of ihc¢ predeoconor
State (unless special revenue is involved), the linkage with the part of the
territory which has been detached is specific in this case. However, as in the oase
of debts secured by real property, the debt may be either a State debt or a local
debt since the State and the province can both secure their respective debts with
local fiscal resources.

(27) ™e International Law Association, for its part, subdivides public debts into
three categories: ‘ )

(a) National debt: "The national debt, that is, the debt shown in the general
reverue accounts of the central government and unrelated to any particular territoxy
or any particular assets";

(b) Local debt: "Local debts, that is, debts either raised by the central
government for the purposes of expenditure in particular territories, or raised
by the particular territories themselves";

(c) localized debt: "Localized debts, that is, debts raised by a central
government or by particular territon;.al governments with respect to expenditure on
particular projects in particular territories", }Asy .

(28) In conclusion, a local debt can be said to be a debt: (a) which is contracted
by a territorial authority inferior to the State; (b) to be used by that authority
in its own territory; (c) which territory has a degree of financial autonomy;

(3) with the result that the debt is identifiable. .In addition, a "localized debt"
is a State debt which is used specifically by the State in a clearly defined portion
of territory. Because State debts are not generally "ocalized", it is considered

340/ International law Association, Report of the fifty-fourth Conference,
held at The Hague, 23-29 August 210, (London, 1971), p.108,
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that theoy should be described as such if that is in fact what they are. This is
superfluous in the casc of local debts, all of vwhich are "localized", in that they
are situated and used in the territory. The reason to specify that a debt is
Mocalized" is thal 1t is a State debt which happens to be, by way of exception,
geographically "situated". In short, while all local debts are by definition
Mocalized", State debis usually are not; vhen they are, this must be expressly
indicated so that it will be known that such is the casee.

(29) The vpresent part is limited to State debts, excluding from this term any debts
vhich might be contracted by public enterprises or public establiskments. It is
sometimes difficult, under the domestic law of certain countries, to distinguish the
State from its public enterprises. And vhen it does prove possible to do so, it is
even more difficult not to consider debts contracted by a public establishment in
which the State itself has a financial participation to be State debts. There
arises, first of .2all, a problem in defining a public establishment or public
enterprise. 341/ These are entities distinct from the State which have their own

_3&1;/ These two terms will be used interchangeably, even though the legal
régime for the bodies in question may be diffevent under the intermal law of certain
countries, In French and German administrative law, the "siszblissement wudblic"
or "offentliche Anstalt" are distinguished from the "enireprise publigque" or
"offentliche Unternehmung". Inglish law and related systems hardly seem to make
any distinction between a "public corporation", an "enterprise" an “undertaking" and
a "public undertaking" or "public utility undertaking”. Spain has "institutos
publicos", latin America has "autarquias", Portugal has "esizbelecimentos publicos™
or "fiscalias" and Italy has “enti pubblici", "imprese pubbliche", “aziende autonome",
and so on. See W, Friedmann, The Public Corporation: 4 C rative S sium,
University of Toronto School of Law, Comparative Iaw Seriesy, vol. 1 (Iondon,
Stevens, 1954).

See also Yearbock ... 1973, vol. II, pp. 5961 and &3, document 2/CN.4/267,
part four, articles 32-34. :

International judicial bodies had 3o consider the definition of public
establishments, in particuilar:

{2) In an arbitral award by Beichmenn {Case of German reparatioms: Axrbitral
award concerming the interpretation of article 260 of the Treaty of Verssilles
arbitrator F.W.N. Beichmann), tublication of the REeperatiop Commissicn, amnex 2145a
(Paris, 1924) 2nd United Nations, Report of irbitrsl fwards, vol. I {op.cit.)

Dre 453 2% sen.)s

{t) In = decision of the United Nations Tribumzl in Idibya {Case of the
institutions, companies znd associations menticmed im ariicle 5 of the agreement
concluded on 28 June 1951 between the Tnited Kingdom and Italizn Govermmenits
concerning the disposal of certzin Iialian property im Libya: decision
of 27 June 1955 {Tnited Wations, Reporis of Arbitral Awerds, vole XIT @@g.cit.)

P. 390 gt seg.)s; and

(¢) 2 decision of the P.CeI.J. in 2 case relating to a Hmgarian public
university establishment of 15 December 1933 (Appeal from = Jndgment of the B
Czechoslovak Mixed Arbitrel Tribunzl (op.cit.), pp. 236 et seg. ).

- 169 -




personality and usually a degree of finanoial autonomy, are subject to a gui fenerig
juridical régime under public law, engage in an economic activity or provide a public
service and have a public or public=utility character. ‘The Speoial Rapporteur on
State responsibility described them as “public corporations and other public
institutions which have their owm legal personality and autonomy of administration
and management, and are intended to provide a yarticular pervive or to perform
specific functiona". 342/ In the Certain Norwemian loans case, considered Ly the
International Court of Justice, the agent of the French Government stated:

N,.. in internal law ... a public establishment is brought into existence in

response to a need for decentralization; it may be necessary to allow a

degree of independence to certain establishments or bodies, either for

budgetary reasons or because of the purpose they serve = for example, an

assistance function or a cultural purpose. This independence is achieved

through the granting of legal personality under internal law. v 3
(30) In its draft on State responsibility, the Commission has gsettled the question
whether, in respect of international responsibility of the State, the debt of a
pablic establishment can be considered a State debt., In respect of State
succession, hovever, the answer to the question whether the debt of such a body is a
State debt can obviously only be in the negative. The category 61’ debts of public
establishments will therefore be excluded from the scope of the present part of the
draft in the same way as that of debts of inferior territorial authorities, despite
the fact that both are of a public character. This public character does not
suffice to make the debt a State debt ,/"i as will be seen below in the case of another
category of debts.
(31) The preceding paragraphs show that the public character of a debt is absolutely
necessary, but by no means sufficient, to identify it as a State debt. A "public
debt" is an obligation binding on a public authority, as opposed to a private body
or an individual. But the fact that a debt is called "public" does not make it
possible to identify more completely the public authority which contracted it, so
that it may be the State, a terpitorial authority inferior to it, or a public
jnstitution or establishment distinct from the State. The term "public debi"
(as opposed to private debt) is therefore not very helpful in identifying a State

342/ Yearbock ... 1971, vol. II (Part One), p. 254, document AfCN.4/246 and - -

Add.1-3, parae. 1l 3.
14}/ I.C.J. Pleadi Certain Norwegian Loans (1955), vol. II, pe T2.
[Translation by the secretariat I.
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debts This texm is too broad and covers not only State debis, which are the
subject of the present part, but also the debt of other public entities, whether or
not of a territorial character.
(32) Financial debts are associated with the concept of credits, Administrative
debts, on the other hand, result automatically from the activities of the public
services, without involving any financing or investment. The International Law
Association cites several examples: 344/ certain expenses of former State services;
debt=claims resulting from decisions of public; authorities; debt-claims against
public establishments of the State or companiés belonging to the State; building
subsidies payable by the State; salaries and remuneration of civil servants. _212/
Vhile financial debts may e either public or private, administrative debis can only
be public. '
(33) Regarding political debts and commercial debts, while commercial debts may be
State debts, debts of local authorities or public establishments or private debts,
political debts are always State debts. The term "political debts", as described
by one writer, should be taken to refer to:
".+s those debts for which a State has been declared liable or has
acknowledged its liability to another State as a result of political events.
The most frequent case is that of a debt imposed on a defeated State by a
peace treaty (war reparations, etc.)s Similarly, a war loan made by one
State to another State gives rise to a political debt." 346/
The same writer adds that "a political debt is one vhich exists only between
Governments between one State and another. The creditor is a State, and the

debtor is a States It is of little consequence whether the debt arises from a

loan or from war reparationsi. 21,_1/ He contrasts political debts, which establish
between the creditor and the debtor a relationship between States, with compercial
debts, which "are those arising from a loan contracted by a State with private
parties, whether bankers or individuals". 348/

344/ International Law Association, opscit., pp. 118-121.

j_Aj_/ See Materials on Succession of States (og.ci «)s PPe 114-115
(Poldermans v, State of the Netherlands: Jjudgement of 8 December 1955).

546/ G, Jeze, "Les défaillances d'Etat", Recueil des COUTS eeey 1935-I11
(Paris, Sirey, 1936), vol. 53, p. 383. |

© 347/ Ibid., pp. 383-384.
348/ Ibid., pe 383.
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(34) The International Law Association makes distinctions between debts according
to their form, their purpose and the status of the creditors:

"'he loans may be made bys:

n(a) Private individual lenders by means of individual contracts with
the Government;

n(b) Private investors who purchase 'domestic' bonds, that is, bonds
wvhich are not initially intended for purchase by foreign investorsses;

"(c) Private investors who purchase 'international' bonds, that is, bonds
issued in respect of loans floated on the international Joan market and -
intended to attract funds from foreign countries;

() Toreign Governments for general purposes and taking the form
of a specific contract of credit;

"(e) Toreign Governments for fixed purposes and taking the form of a
specific contract of loan;

"(£) Loans made by international orgenizations." 349/

(35) The distinction between external debt and internal debt is normally applied
only to State debts, although it could conceivably be applied to other public debts
or even to private debts. An internal debt is one for vhich the creditors are
natiocnals of the debtor State, 55_0_/ vhile external debt inc;ludés all debis contracted
by the State with other States or with foreign bodies corporate or individuals.

(36) Delictual debts, arising from unlawvful acts committed by the predecessor State,
raise special problems with regard to succession of States, the solution of which

is governed primarily by the principles relating to international responsibility

of States. 351/

(37) Although all debts, whether they are private, public or State debts, may or

may not be secured in some manner, this part deals exclusively with State debts.

CE—

349/ International Law Association, op.cit., ps 106.

350/ See D. Bardomnet, la succession d'Etats 3 Madagascar - Succession au droit
conventionnel et aux droits patrimoniaux (Paris, Libraire générale de droit et de
jurisprudences 19705, ppe 271 and 276.

251/ Ibides P 305, The author refers \p» 270) to A.B. Keith, The Theor: of
State Succession - with Special Reference to English and Colonial Law (London,

Vaterlow, 19075 s PPe 58 et seg., with regard to succession of States in respect of
delictual or quasi-delictual debis. See also International Law Association, Op.cite
pe 122 (appendix C, 'Debts of the Belgian Congo", Brussels Court of Appeal, Bougnet
ot Hoc v. Belgium, judgement of 4 December 1963).
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In that connection, the notion of secured debt is an extremely important one. A
distinction must be made between two categories of debt. First, there are State
debts which are specially secured by certain tax funds, it having been decided or
agreed that the revenue from certain taxes would be used to secure the service of

the State debt. Second, there may be cases in vhich State debts are specially
gecured by specific property, the borrowing State having in a sense mortgaged

certain national assets.

(38) A State's liability can arise not only from a loan contracted by that State
itself, but also from a guarantee which it gives in respect of the debt of another
party, which may be a State, an inferior territorial authority, a public
establishment or an individual., The VWorld Bank, vhen granting a loan to a dependent
territory, often requires a guarantee from the administering Power, Thus, vhen the
territory in question attains independence, two States are legally liable for payment
of the debt. _ﬂ/ However, a study of the actual record of loans contracted with
with IBRD shows that a succession of States does not alte r the previously existing
situation. The dependent territory which attains independence remains the '
principal debtor, and the former administering Power remains the guarantor. The
only difference, which has no real effect on what happens to the debt, is that the
dependent territory has changed its legal status and become an independent State.
(39) The distinction to be made here serves not only %o separate two complementary
concepts but also to distinguish among a vhole set of terms which are used at various
levels, TFor the sake of strict accuracy, a contrast might be attempted be*bween
State debts and régime debts since the latter, as the term indicates, are de’bts
contracted by a political régime or a Government having a partlcula.r political form.
However, the question here is not vhether the Government concerned has been replaced
in the same territory by another Government with a different political orientation,
since that would involve a mere succession of Governments in which régime debls may
be repudiated. On the contrary, what is here involved is a succession of States,
or, in other words, the question vhether the régime debts of a predecessor State
pass to the successor State, For the purposes of this part, régime debts must be
regarded as State debts. The law of State succession does not concern itself with

352/ G.Re Delaume, Legal Aspects of International Lending and Economic
Development Financing (Dobbs Ferry, N.Y., Oceana, 1967), pe 321; K. Zemanek,
"State succession after decolonization", Recueil des cours ... 1965-11IT (1eyden,
Sijthoff, 1965), vol. 116, pp. 259-260.
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Goverrments or any other organs of the State, but with the State itself. Just as
internationally wrongful acts committed by a Government give rise to State
responsibility, so also régime debis, i.e. debts contracted by a Government, are
State debts.
(40) In the opinion of one writer, what is meant by régime debts is:
ngebts contracted by the dismembered State in the temporary interest of a
particular political form, and the term can include, in peacetime,
subjugation debts specifically contracted for the purpose of colonizing or -
absorbing a particular territory and, in vartime, war debts." 353
This is one application of the broader theory of "odious" debts, to which reference
will be made in the ensuing paragraphs.
The question of “odious debtg"
(41) In his ninth report, 354/ the Special Rapporteur included a chapter entitled
"Non=transferability of 'odious! debts". That chapler dealt, first, with the
definition of "odious debts". The Special Rapporteur recalled inter alia, the
writings of jurists who referred to tyar debts" or "subjugation debts" _ﬁy and. those
who referred to "régime debts". 356/ Tor the definition of odious debts, he
proposed an article C, vhich read as follows:

"Article C. Definition of odious debts

"For the purposes of the present articles, 'odious debts' means:

"(a) all debts contracted by the pred.edessor State with a view to -
attaining objectives contrary to the major interests of the successor State
or. of the tranferred territory;

"(b) all debts contracted by the predecessor State with an aim and for a
purpose not. in conformity with international law and, in particular, the . :
principles of international law embodied, in the‘ Charter.of the United Nations."

(42) Second, the chapter dealt with the determination of the fate of odious debts.

The Special Rapporteur reviewed State practice concerning "war debts", including

_ }2}/ C. Rousseau, Droit international public (Paris, Sirey, 1977), vol.III, n458.

354/ Yearbook ... 1977, vol. II (Part One), ps 45, document A/CN.4/301 and
and Add.l .
For example, Sdnches de Bustamante y Sirvén, op.éit., Pp. 293294 .
and FauChille‘, OEoCito, Pe 352. .
: 6/ TFor example, G. Jéze, Cours de science des finances et de légmisiation
‘financiere francaise, 6th ed. (Paris, Giard, 1922), vol.I (part I), pps 302-305,327,
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a number of cases of the non-passing of such debts to a successor State, _2’51/ as well
as cases of the passing of such debts. _}LB/ He further cited cases of State
practice concerning the passing or non-passing to a successor State of "subjugation
debts. 252/ He proposed the following article D, concerning the non-transferability

of odious debts:

"Article Do Non-tFansferability of odious debts

"[Except in the case of the uniting of States, ] odious debts contracted
by the predecessor State are not transferable to the successor State."
(43) The Commission, having discussed articles C and D, recognized the importance of
the issues raised in comnection with the question of "odious" debts, but was of the
opinion initially that the rules formulated for each type of succession of States
might well scttle the issues raised by the question and might dispose of the need
to draft general provisions on it. In completing the second reading of the draft,

the Commission confirmed that initial view.

The report mentions, inter alia, the following examples: article 24 of
the Treaty of Tilsit between France and Prussia (see E.H, Feilchenfeld, Public Debis
and State Succession (New York, Macmillan, 1931), p. 91); the annexation of the
Transvaal ("South African Republic") by the United Kingdom (ibid., pp. 380-396,
cf. J. de Louter, Le droit international public ostif (Oxford, University Press,
1920), vol. I, De229 5_; peace treaties following the end of the First and Second
World Wars, in particular article 254 of the Treaty of Versailles (British and
Foreign State Papers, 1919, vol. CXII (London, H.,M. Stationery Office, 1922
DDs 124—1255; article 203 of the Treaty of Saint-Germain-en-laye (ivid., pp.405-407);
article 141 of the Treaty of Neuilly-sur-Seine (ibid., D.821); article 186 of the
Treaty of Trianon (ibid., vole. CXIII, pp. 556-568); article 50 of the Treaty of
of lausamne (League of Nations, Treaty Series, vol. XXVIII, pp. 41 and 43); and
armexes X and XIV of the Treaty of Peace with Italy (United Nations, Treaty Series,
vol. 49, pp. 209, 225).

358/ For example, the 1720 treaty between Sweden and Prussia (see
E., Peilchenfeld, op.cit., p.75, foot-note 6); the unification of Italy (ibid., p. 269);
and the assumption by Czechoslovakia, for a short period of time, of certain debtis
of Austria-Hungary (see O!'Connell, op.cit., Pp. 420-421).

The Special Rapporteur made reference to the 1847 treaty between Spain
and Bolivia (see below, para. (11) of the commentary to article 36); the question of
Spanish debts with regard to Cuba in the context of the 1898 Treaty of Paris beiween
- Spain and the United States (see Peilchenfeld, 'op.cite., pP.337-342, cf. Rousseau,

op.cite, Do 459); article 255 of the Treaty of Versailles (for reference, see ‘
foot-note 357 above) and the Reply of the Allied and Associated Powers concerning the
German colonization of Poland (British and Foreign State Papers, 1919, vol. CXIT
(Lond‘on, H.M, -Stationexry Office, 1922), p. 290); the question of Netherlands debts
with regard to Indonesia in the context of the 1949 Round Table Conference and of the
subsequent 1956 denunciation by Indonesia (see below, paras. (16)-(19) of the
commentary to article 36); and the question of French debts in Algeria (see below,
para. (36) of the commentary to article 36).
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Definition of a State debt (

(44) Baving in mind the foregoing considerations, the Commission adopted .the text

of article 31, which contains the definition of State debt for the purposes of the
articles in part IV of the draft. The reference in the text of the article %o

the "articles in the present Part" conforms to usage throughout the draft and in
particular to the language of the corresponding provisions in parts II and III
namely, articles 8 and 19. The text of article 31 refers to a "financial
obligation" in order %o meke it clear that the debt in question involves a monetary
aspect. It further 'specifies that it is any financial obligation of a State
"towards another State, an international organization or any other subject of
international law" which may be characterized as an international financial
obligation. )

(45) As it is indicated in foot-note 333 above, the inclusion of an additional
provision extending the definifion of State debt to cover "any other financial
obligation chargeable to a State" was rejected by the Commission in second reading,
by a tied vote. That second category of financial obligation was intended to cover
State debts whose creditors are not subjects of international law. During the
debate on this article in the Commission, it was generally agreed that the debls oved.
by a State %o private creditors, whether natural or juridical persons were legally
protected and were not prejudiced by a succession of States. This position is
reflected in the new article 6 adopted at the present gession as a safeguavd clause
and. includ.eé. among the "General provisions" of part I of the draft.

(46) In the opinion of those members of the Commission who opposed the inclusion

in article 31 of a subparagraph (b}, the definition of State debt should be limited
to financial obligations arising at the international level, that is t0 say, between
subjects of international law. Debis owed by a State to private creditors, in their
view, fell outside the scope of the present draft. Although protected, such debts
were not the subject of the law of succession of States. Turthermore, in the view
of some of those members, the pi'oposed. subparagraph (b) should not extend to "any
other financial obligation chargeable to a State" when the creditor was an individual
who was a national of the debtor predecessor State, whether a natural or juridical
person, On the other hand, the members who favoured subparagraph (v), stressed the
volume and importance of the credit currently extended to States- from foreign private
sources. It was -considered that the deletion of subparagraph (b) would lead to a
limitation of the gources of credit available to Sfa‘bes and international
organizations, which would be detrimental to the interests of the international

commmnity as a whole and, in particular, to those of the developing countries that
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were in dire need of external financing for their development programmes and whose
ea~i ~ access to private capital markets was one of the objectives of the
"North-South dialogue" on economic matters. 360/ It was also indicated by some of
those members that the deletion of subparagraph (t) would create an inconsistency
between the definition of State debt and that of State property in article 8 which
extended to the property, rights and interests that were ovmed by the predecessor
State, in accordance with its internal law, at the date of the successon of States,
without distinguishing whether debtors were sﬁbjects of international law or not,

Article 32
Effects of the passing of State debts

A succession of States entails the extinction of the obligations of
the predecessor State and the arising of the obligations of the successor
State in respect of such State debts as pass to the successor State in
accordance with the provisions of the articles in the present Part.

Commentary
(1) Articles 9 and 20 lay down a rule confirming the dual juridical effect

of a succession of States upon the respective rights of the predecessor State
and the successor State as regards, respectively, State property and State
archives passing from the former to the latter, consisting in the extinction of
the rights of the predecessor State to the property or archives in question and
the simultaneous arising of the rights of the successor State to that property
or those archives. Article 32 embodies a parallel rule regardinig the
obligations of the predecessor and successor States in respect of State debts
vhich pass to the successor State in accordance with the provisions of the
articles in part IV,

(2) It should be stressed that this rule applies only to the State debts which
actually pass to the successor State "in accordance with the provisions of the
articles in the present Part"., Particularly important among such provisions is
article 34 vhich, as a complement to article 32, guarantees the rights of creditors.

Article 33
Date of the passing of State debts

Unless otherwise agreed or decided, the date of the passing of State
debts is that of the succession of States.

360/ Orlglnally, the "Conference on International Economic Co-operation',
which opened in Paris in December 1975.
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Commentary
(1) At the present session the Commission decided %o include in the final draft

the present article, which corresponds to articles 10 and 21 concerning,
respectively, the date of the passing of State property and of State archives.
Article 33 has its own justification and fills what had been a gap in the

past on State debts.

(2) It should, however, be noted that the assumption by the successor State
from the date of the succession of States of the gservicing of the State debt
that passes to it will proba.bly not be feasible in practice. The predecessor
State may continue to service the debt directly for some period of time, and that
for practical reasons, since the debt, as a State debt, will have given rise to
the issuance of acknowledgementssigned by the predecessor State, which is bound
to honour its signature. Before the successor State can honour directly the
acknowledgements pertaining to a debt that passes to it, it must endorse them;
until that operation, which constitutes novation in the legal relationship between
the predecessor State and the creditor third State, has been completed, it is the
predecessor State which remains accountable to the creditors for its own debt.
(3) But there can be no question of such temporal or practical constraints
altering the legal principle of the passing of the debt on the d.aﬂ;e of the
 succession of States. In reality, until such time as the successor State
endorses or takes over the acknowledgements of the debts that pass to it, it
will pay the predecessor State the servicing charges associated with those debts,
and the predecessor State will provisionally continue %o discharge the debts to
the creditor third State.

(4) The principal purpose of article 33 is to show that, however long the
transitional period required for the resolu‘i;ion of the organizational problems
associated with the replacement of one debtor (the predecessor State) by another
(the successor State), the legal principle is clear and must be observed: interest
accrues on the State debt that passes to the successor State, and that debt is
chargeable to that State, from the date of succession of States. Should a
predecessor State vhich has been released from certain debts by virtue of the
Commission's articles none the less provisionally continue, for material reasons,
to service those debts to the creditors, it must re'égive due repayment from the

successor State.
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Article 34
Effects of the passing of State debts with regard to creditors

l. A& succession of Stales does not as such affect the rights and
obligations of creditors.

2. An agrcement between the predecessor State and the successor State
or, as the case may be, between successor States, concerning the respective
part or parts of the State debts of the predecessor State that pass, cannot
be invoked by the predecessor State or by the successor State or States, as
the case may be, against a third State, an international organization or
any other subject of international law asserting a claim unless:

(a) the consequences of that agreement are in accordance with the
provisions of the present Part; or

(b) the agreement has been accepted by that third State, international
organization or other subject of internmational law.

Commentaxy
(1) In part IT (State property) of the present draft articles, the Commission

has adopted a rule, i.e.y article 12, for the protection of the property of a
third State from any "disturbance" as a result of territorial change through a
succession of States. If article 12 were to be given a narrow interpretation,

it could be said to relate only to tangible property such as land, buildings,
consulates and possibly bank deposits, whose location in the territory of the
predecessor State in accordance with article 12 could, by their nature, be
determined, However, no restriction was placed on the expression "property,
rights and interests" of the third State that would enable third State debt-claims
vhich constitute intangible property whose location it might prove difficult to
determine, to be excluded from it. If, therefore, article 12 is taken to refer
also to third State debt-claims, this would mean that the debts of the predecessor
State éorresbonding to those debt-claims of the third State should in no way be
affected by the succession of States. In other words, it would be pointless to
study the general problems of succession of States in respect of debts, since the
debts of the predecessor State "(which are nothing more than the debt-claims of the
third State) must remain in a strict status gg ’ wh:Lch cannot be changed by the
success:.on of States.

(2) What art:l.cle 12 really means is that the debt-cla.lms of the third State ‘
must not cea.se to exist or suffer as’a result of the territorial change. ~ Prior
to the success:.on of States, the debtor State and- the creditor State ‘were linked
by a spec:.f:.c, 1ega.1 de’btor/cred:.tor rela’c:.onshn.p. The problem vhlch then arises
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is whether the succession of States is, in this case., intended not only to create
and establish a legal relationship between the debtor predecessor State and the
sucoessor State, enabling the former to shift on to the latter all or part of its
obligation to the creditor third State, but also to create and establish a new
wguccessor State/third State" legal relationship to replace the "predecessor
State/third State" relationship in the proportion indicated by the "predecessor
State/successor State" relationship with respect to assumption of the obligation.
The answer must be that succession of States in respect of State debtis can create
a relationship between the predecessor State and the successor State with regaxrd
to debts which linked the former to a third State, but that it cannot, in itself,
establish any direct legal relationship between the creditor third State and the
successor State, should the latter nagsume" the debt of its predecessor. From
this point of view, the problem of succession of States in respect of debts is much
more akin to that of succession of States in respect of treaties than to that of
succession in respect of property.

(3) Considering here only the question of the transfer of obligations and not that
of the transfer of rights, there are certainly grounds for stating that a
nguccession of States", in the strict sense, takes place only when by reason of a
territorial change, certain international obligations of the pr‘edecessor State

to third parties pass to the successor State solely by virtue of a norm of
international law providing for such passing, indépendently of any manifestation of
will on the part of the predecessor State or the successor State. But the effect,
in itself, of the succession of States should stop there. A new legal
relationship is established between the predecessor State and the successor State
with regard to the obligation in question. Howev:r, the existence of this
relationship does not have the effect either of automatically extinguishing the
former "predecessor State/third State" relationship (except where the predecessor )
State entirely ceases to exist) or of replacing it with a‘new nguccessor State/ |
third State" relationship in respect of the obligation in question.

(4) 1If, then, it is concluded that there is a passing of the debt to the successor
State (in a manner which it is precisely the main~ purpose of the succeséion of
States to determine), it cannot be argued that it must automatically have effects
in relation to the creditor third State in addition to the normal effects it will
have vis-a-vis the predecessor State. As in the éase of succession of States in
respect of treaties, there is a personal equation involved in the matter of
succession in respect of State debis. The legal relationship which existed between

<

\
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the creditor third State and the predecessor State cannot undergo a twofold
novation, in a triangular relationship, which would have the effect of establishing
a direct relationsiip between the successor State and the third State.
(5) The problem is not a theoretical one, and its implications are important.
In the first place, if the successor State is to assume part of the debts of the
predecessor State, in practice this often means that it will pay its share to the
predecessor State, which will be responsible for discharging the debt to the
creditor third State. The predecessor State thus retains its debtor status and
full responsibility for the old debt. This has frequently occurred, if only for
practical reasons, the debt of the predecessor State having led to the issue of
bonds signed by that State. For the successor State to be able to honour those
bonds directly, it would have to guarantee them; until that operation, which
constitutes the novation in legal relations, has taken place, the predecessor
State remains liable to the creditors for the whole of its debts. Nor is this
true only in cases where the territorial loss is minima) and where the predecessor
State is bound to continue servicing the whole of the old debt. Moreover, if the .
successor State defaults, the predecessor State remains responsible to the
creditor third State for the entire debt until an express novation has taken place
to link the successor State specifically and directly to the third State.
(6) The above position has been supported by an author, who wrote:
"If the annexation is not total, if there is partial dismemberment,
there can be no doubt on the question: after the annexation, as before
it, the bondholders have only one creditor, namely the State which floated
the loan ... Apportionment of the debt between the successor State and
the dismembered State does not have the immediate effect of automatically
making the successor State the direct debtor vis-a~vis the holders of bonds
issued by the dismembered State. To use legal terms, the right of the
creditors to ingtitute proceedings remains as it was before the

dismemberment; only the contribution of the successor State and of the
dismembered State is affected; it is a legal relationship between States.

"Annexation or dismemberment does not automatically result in novation
through a change of debtor.

"In practice, it is desirable, for all the interests involved, that
the creditors should have as the direct debtor the real and principal
debtor. Treaties concerning cession, annexation or dismemberment should
therefore settle this question. In fact, that is what usually occurs,

LR B Z

"In case of partial dismemberment, and when the portion -Bf the debt
assumed by the annexing State is small, the principal and real debtor is
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the dismembered State. It is therefore preferable not to alter the debt, but
to leave the dismembered State as the gole debtor to the holders of the bonds
representing the debt. The annexing State will pay its contribution to the
dismembered State and the latter alone will be responsible for servicing the
debt (interest and amortization), just as before the dismemberment.

The contribution of the annexing State will be paid by the latter in the
form either of a periodic payment ... or of a gne-time capital payment." 361/

261/ G. Jeze, "L'emprunt dans les rapports internationaux - La répartition
des dettes publiques entre Etats au cas de démembrement du territoire", Revue de
science et de législation financidres (Paris), vol. XIX, No. 1 (Jan.-March 1921)
pp.37-39. Jéze also quotes A. de Lapradelle and N. Politis, Recueil des
arbitrages internationaux (Paris, Pedone, 1905), vol. I, p.287.

A contrary position was taken, however, by A.N. Sack, who formulated such
rules as the following:

"No_part of an indebted territory is bound to assume or pay & larger
ghare than that for which it is responsible. If the Government of one of
the: territories refuses to assume, or does not actual the part of the
old debt for which it is responsible, there is no obligation on the other
cegsionary and successor States or on the diminished former State to pay the

share for which that territory is responsible. :

"Phis rule leaves no doubt concerning cessionaries and successors which
are sovereign and independent States; they cannot be required to guarantee
jointly the payments for which each of them and the diminished former State
if it exists) are responsible, or to assume any part of the debt which one
of them refuses to assume,

 "However, the following question then arises: is the former State, if
it still exists and if only part of its territory has been detached, also
released from such an obligation?

"The argument that the diminished 'former' State remains the principal
debtor vis-d~-vis the creditors and, as such, has a right of recourse against
the cessionary and successor States is based on [an erroneous] conception
[according to which] the principle of succession to debts is based on the
relations of States between themselves ...

"Thus, in principle, the diminished former State has the right to
consider itself responsible only for that part of the old debt for which it
is responsible in proportion to its contributive capacity.

L] :
ss e

"zhe creditors have no right of recourse (or right %o take legal action)

‘ either against the diminished formexr State as regards those parts of the old
debt for which the ..., successors are responsible or against one of the ...

successors_as regards those parts of the old debt for which another ...
successor or the diminished former State is responsible. -

<o 1. The debtor States have the right to apportion among all the indebted
territories what wos formeriy their cemmon debt. This right belengs to them
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(7) For the sake of the argument, reference may be made to the case of a State
debt which has come into existence as a result of an agreement between two States.
In this case, the creditor third State and the debtor predecessor Ltate may set
out their relationship in a treaty. The fate of that treaty, and thus of the
debt to which it gave rise, may have been decided in a "devolution agreement"
concluded between the predecessor State and the successor State. But the cresditor
third State may prefer to remain linked to the predecessor State, even though it
is diminished, if it considers it more solvent than the successor Gtate, In
consequence of its debt-claim, the third State possessed a right which the
predecessor State and the successor State cannot dispose of at their discretion in
their agreement. The general rules of international law concerning treaties
and third States (in other words, articles 34 to 36 of the 1969 Vienna Convention)
quite naturclly apply in this case. It must, of course, be recognized that the
agreement between the predecessor State and the successor State concerning the
passing of a State debt from one to the other is not in principle designed to be
detrimental to the creditor third State, but rather +o ensure the continuance of
the debt incurred to that State.
(8) However, as the Commission observed with respect to devolution agreements,
in the case of succession of States in respect of treaties:
"The language of devolution agreements does not normally admit of
their being interpreted as being intended to be the means of establishing
obligations or rights for third States. According to their terms they

deal simply with the transfer of the treaty obligations and rights of the
predecessor to the successor State." 7;62/ -

And the Commission further stated:

1A devolution agreement has then to be viewed, in conformity with the
apparent intention of its parties, as a purported agsigmnment by the
predecessor to the successor State of the former's oblirations and rights
under treaties previously having application to the texrritory. It is,
however, extremely doubtful whether such a purported assigrment by itself
changes the legal position of any of the interested States. The |1939|
Vienna Convention contains no provisions regarding the assigmment either of
treaty rights or of treaty obligations. The reason is that the institution

independently of the consent of the creditors. They are therefore bound to
pay to the creditors only that part of the old debt for which each of them is
responsible." {A.N. Sack, "Ia succession aux dettes publiques d'Btat",
Recueil des cours ... 1928 - III (Paris, Hachette 1929), vol.23, pp.303-304,

306 and.r320$.

362/ Yearbook .. 1974, vol. II (Part One), p.184, document A/9610/Rev.I,
chap. 1I, sect, D, para. (5) of the commentary to art. 8, ‘ U
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of 'nosignment' found in some national systems ‘of law by which, under

certain conditions, contract rights may be transferred without the consent

of the other party to the contract does not appear to be an insgtitution
recognized in international law, iIn international law the rule seems clear
that an agreement by a party to a treaty to assign either its obligations

or its rights under the treaty cannot bind any other party to the treaty
without the latter's consent. Accordingly, a devolution agrecment is in
principle ineffective by itself to pass either treaty obligations or treaty
rights of the predecessor to the successor State, It is an instrument which,
as a trecaty, can be binding only as between the predecessor and the successor
Stotes and the direct legal effects of which are necessarily confined to them.

"Phat devolution agreements, if valid, do constitute at any rate a
general expression of the successor State's willingness to continue the
predecessor State's treaties applicable to the territory would scem to be
clear. The critical question is whether a devolution agreement constitutes
something more, namely an offer to continue the predecessor State's treaties,
which a third State, party to onc of those treaties, may accept and by that
acceptance alone bind the successor State to continue the treaties." 36

(9) A similar situation exists as to the effects, with regard to a creditor third
State, of a unilateral declaration by the successor State that it assumes the

debts of the predecessor State, however consented to by the latter.s Does a
wnilateral declaration by the successor State that it assumes all or part of the
debts of the predecessor State following a territorial change mean, ipso facto,

a novation in the legal relationship previously established by treaty between the
creditor third State and the debtor predecessor State? Such a declaration is
unquestionably to the advantage of the predecessor Htate, and it would be surprising
and unexpected if that State were to find some objection to it since it has the
practical effect of easing its debt burden. It is, at least in principle, also

to the advantage of the creditor third State, which might have feared that all or
part of its debt-claim would be jeopardized by the territorial change. However,
the creditor third State might have a political or material interest in refusing

to agree to substitution of the debtor or to assignment of the debt. Moreover,
under most national systems of law, the assigmnment of debts is, of course, generally
impossible. The creditor State has a subjective right, which involves a large
measure of intuitus personae. It may, in addition, havé a major reason for
refusing to agree to assignment of the debts - for example, if it considers that

the successor State, by its unilateral declaration; has taken over too large (or

O ————————————

363/ Ibid., paras. (6) and (11) of the commentary.
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too small) a share of the.debts of the predecessor State, with the result that

the declaration may jeopardize its interests in view of either the degree of
solvency of one of the two States (the predecessor or the successor) or the nature
of the relations which the third State has with each of them, or for any other
reason, More simply still, the third State cammot feel itself automatically
bound by the unilateral declaration of the successor State, since that declaration
might be challenged by the predecessor State with regard to the amount of the debts
which the successor State has unilaterally decided to assume.

(10) Having in mind the foregoing considerations relating to creditor third States,
which are equally valid in cases where the creditors are not States, the Commigsion
has adopted article 34 on the effects of the passing of State debts with regard to
creditors. Paragraph 1 of the article enunciates the basic principle that a
succession of States does not, by that rhenomenon alone, affect the rights and
obligations of creditors. Under this paragraph, while a succession of States may
have the effect of permitting the debt of the predecessor State to be apportioned
between that State and the successor State or to be assumed in its entirety by
either of them, it does not, of itself, have the effect of binding the creditor.
Furthermore, a succession of States does not, of and by itself, have the effect

of giving the creditor an established claim equal to the amount of the State debt
which may pass to the successor State; in other words, the creditor does not,

in consequence only of the succession of States, have a right of recourse or

a right to take legal action against the State which succeeds to the debt. The
word "creditors" covers such owners of debt-claims as fall within the scope of

the articles in part IV and should be interpreted to mean third creditors, thus
eXéluding successor States or, when appropriate, natural or juridical persons
under the Jurisdiction of the predecessor or successor States, Although this
paragraph will in practice apply mostly to the "rights" of creditors, it refers

as well to "obligations" in order not to leave a possible lacuna in the rule nor
allow it to be interpreted as meaning that a succession as such could affect that
aspect of the debt relationshi§ involving the creditor's obligations arising out
of the State debt.

(11) Paragraph 2 envisages the situation where the predecessor and the successor

States or, as the case may be, the successor States themselves, conclude an
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agreement specifically for the passing of Gtate debts, It is evident that
such an agreement has by itself no effect on the rights of oreditors. To have
such an effect, the consequences of such an agreement must be in accordance with
the provisions of the present part. This is the rulke contained in
subpagagraph (a). It should be stressed that subparagraph (a) deals only with
the gonseguences of the agreement and not with the agreement itself, whose effect
would be subject to the general rules of international law concerning treaties
and third States: articles 34 and 36 of the 1969 Vienna Convention., The effects
of such an agreement can also be recognized if the creditor third State or
international organization has accepted the agreement on the passing of debts
from the predecessor to the successor States. In other words, succession of
States does not, of itgelf, have the effect of automatically releasing the
predecessor State from the State debt (or a fraction of it) assumed by the
successor State or States unless the consent, express or tacit, of the creditor
has been given., This is provided for in subparagraph (b)e There may be cases
vhere the creditors feel more secured by an agreement between a predecessor State
and a successor State or between successor States concerning the passing of State
debts because, for example, of the greater solvency of the sucgessor State or
States as compared with the predecessor State. It would therefore be to the
advantage of creditors to be given the possibility, provided for in

subparagraph (b), of accepting such an agreement.

(12) Since the rule embodied in article 34 concerns the effects of the passing
of State debts with regard to creditors, paragraph 2 is drafted in such a way

as to preclude the invoking of the agreement in question against creditors unless
one or another of the conditions set out in subparagraphs (a) and (b)-is
fulfilled. At the present session the Commission completed the introductory
sentence of paragraph 2 so that it not only refers to "a third State or an
international organization" but also to other subjects of international law,
since the rule applies equally to such subjects.
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Section 2, Provisiong concerning specific categories
of succession of States

Commentary
In parts II (State property) and III (State archives) of the draft articles

the Commission decided to draft the provisions relating to each type of succession
of States following the broad categories of succession which it had adopted for the
draft articles on succession of States in respect of treaties,'yet introducing
certain modifications to those categories in order to accommodate the -
characteristics and requirements proper to the topic of succession of States in
respect of matters other than treaties. The Commission, therefore, established a
typology consisting of the following five types of succession:: (é) transfer of part
of the territory of a State; (b) newly independent States; (c) uniting of States;
() separation of part or parts of the territory of a State; and (e) dissolution
of a State. In the present part also, the Commission has attempted to follow, in
so far as appropriate, the typology of succession of States adopted in parts II

and III. Thus the titles of section 2 and of the draft articles therein correspond
to those of section 2 of parts II and III and of the draft artlcles contained

therein.
 Article 35

Trangfer of part of the territory of a State-

1. Vhen part of the territory of a State is transferred byvthat State
to another State, the passing of the State debt of the predecessor State to
the successor State is to be settled by agreement between them.

2. In the absence of an agreement, the State debt of the predecessor
State shall pass to the successor State in an equitable proportion, taking
into account, inter alia, the property, rights and interests which pass to
the successor State in relation to that State debt.

Comm¢ entarz : .
(1) The category of succession of States which article 35 deals with corresponds

to that covered by articles 13 and 25. There is divergency in State practice and
in legal literature on the" legal prlnclple to be applied concernlng the passxng (or
nonppassing) of the State debt of the predecessor State to the successor State for
the type of succession envisaged in article 35. In the following paragraphs, '
reference will be made to doctrinal v1ews and to examples of State practice. and
Judicial decisions concerning the fate of the general debt of a State as well as
.that of localized State debts. :
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(2) Commenting on the uncertainties of the doctrine regarding the general public
debt ocontracted for the general needs of a dismembered State, one writer summed up
the situation as follows:

",.. What conclusion is to be drawn with regard to the general public debt
of the dismembered State? Opinions on this differ widely. There are several
schools of thought. According to the first, the cession by a State of a
fraction of its territory should have no effect on its public debt; the

debt remains wholly its responsibility, for the dismembered State continues
to exist and retains its individuality; it must therefore continume to te
held responsible vis-a-vis its creditors. Moreover, the annexing State,
being only an assignee in its private capacity, should not be held responsible
for personal obligations contracted by its rrincipal ... The second holds
that the public debt of the dismembered State must be divided between that
State and the territory which is amnnexed; the annexing State should not
bear any portion of it ... According to the third school of thought, the
annexing State must take over part of the public debt of the dismembered
State. There are two main grounds for this view, which is the most widely
held. Firstly, since the public debt was contracted in the interest of the
entire territory of the State and the portion which is now detached benefited
just as did the rest, it is only fair that it should contimue to bear the
burden to some extent. Secondly, since the armexing State receives the
profits from the ceded part, it is only fair that it should bear its costs.
The State, whose entire resources are assigned to payment of its debt, must
be relieved of a corresponding portion of that debt when it loses a portion
of its territory and thus a part of its resources." 364/ '

(3) The arguments in favour of the passing of part of the general debt can be
divided into four groups. The first is the theory of the patrimonial State and
of the territory encumbered in its entirely with debts. One author, for example,
advocating the passing of a part of the general debt of the 'pr_edecessc':r'Sta":e to
the successor State in proportion to the contributing capacity of the transferred
territory, argued as follows: '

"Whatever territorial changes a State may undergo, State debts continue
40 be guaranteed by the entire public patrimeny of the territory encumbered
vitthe debt. [365/] The legel basis for public credit lies precisely in
the fact that public debts encumber the territory of the debtor State ...

[ XX

e

"Seen from that standpoint, the principle of indivisibility [366/] -.
proclaimed in the French constitutions of the great Revolution is very _ ,

/ Feuchille, op. cit., p. 351

65/ It is clear from the context that the author meant the entirely of the
texrritory of the: predecessor State prior to its amputation.

366/ The author is referring here to the indivieibility of the Republic and of
its territory.
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enlightening; it has also been proclaimed in a good number of other
constitutions ... Government actions and their consequences, as well as
other events, may adversely affect the finances and the capacity to pay of
the debtor State. :

"A11 these are risks which must be borne by creditors, who canmot and
could not restrict the Government's ... right freely to dispose of [its]
property and of the State's finances ...

"Nevertheless, creditors do have a legal guarantee in that their claims
encumber the territory of the debtor State. .

"Phe debt which encumbers the territory of a State is binding on any
Government, 0ld or new, that has juriediction over that territory. In case
of a territorial change in the State, the debt is binding on all Goverrments
of all parts of that territory ... o

"The justification for such a principle is self-evident. . When taking

possession of assets, one cannot repudiate liabilities: ubi emolumentum,

ibi onus esse debet, res transit cum suo onere ... Therefore, with regard to

State debts, the emolumentum consists of the public patrimony within the

limits of the encumbered territory." 36 :
(4) .In the foregoing passage, two arguments are intermingled. The firet is
debatable so far as the principle is concerned. = Since all parts of the territory
of the State "guarantee", as it were, the debt that is contracted, the part which
is detached will continue to do so, even if it is placed under another sovereignty;
as a result of this, the successor State is responsible for a corresponding part of
the general debt of the predecessor State. Such an argument is as valid as the
theories of the patrimonial State may be valid. In addition, another argument
casts an awkward shadow over the first; it is the reference o the benefit which
the transferred territory may have derived from the loan, or to the Justification
for taking over liabilities because of the acquisition of assets. This argument
may fully apply in the case of ;'local" or "localized" debts, where it is necessary
to take into consideration the benefit derived from these debts by the trensferred .
territory or to compare the assets with the 1iabilities. It has no relevance in
the case in point,’ which involves a general State debt contracted for a nation's’
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general needs, since these needs may be such that the transferred territory will
not benefit - or will not benefit as much as other territories - from that general
debt.

(5) A second argument is the theory of the profit derived from the loan by the
traneferred territory. One author, for instance, wrote:

"Mhe State which profits from the annexation must be responsible for the
contributory share of the annexed territory in the public debt of the ceding
State. It is only fair that the cessionary State should share in the debts
from which the territory it is acquiring profited in various ways, directly
or indirectly." 368/ o

Another author wrote that "the State which contracts a debt, either through a loan
or in any other way, does so for the general good of the nation; all parts of the

territory profit as a result” -3—6—9/

And he drew the same conclusion. Agein, it
has been said that "these debts were contracted in the general interest and were
used to effect improvements from which the annexed areas benefited in the past and
will perhaps benefit again in the future ... It is therefore fair ... that the
State should be reimbursed for the part of the debt relating to the transferred
province.".y-o/ 311, | o

(6) In practice, this theory leads to an impasse; for in fact, since this is

a generél debt of the State contracted for the general needs of the entire territory,
with no precise prior assignment to or location in any particular territory, the
statement that such a loan profited a particular transferred teri‘itory leads to
vagueneés and uncertainty. It does not give an automatic and reliable criterion
for the assumption by the successor State of a fair and easily calculated share of
the general debt of ..the predecessor State. In actual fact, this theory is an
extension of the principle of succession to local debts, whi'ch,' not being State
debts, are outside the scope of the present dr?.ft, and to locg,lized State d.ebt's,_‘

—————

368/ H. Bonfils, Manuel de droit international public (droit des gens),
5th ed. (Paris, Rousseau, 1908), p. 117. - e

369/ N. Politis, les emprunts d'Etat en droit jnternational public (Paris,
1891), p. 111 [thesisj. :

370/ R. Selosse, Traité de 1'annexion au territoire francais et de son
démenbrement (Paris, Larose, 1880), P- 168. g

ﬂl/ For all these and other authors, see the details given by Sack, loc, ‘cit.,
pp. 295 et seq. L o
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which will be considered below.m/ In addition, it may prove unfair in certain
cases of territorial transfer, and this would destroy its own basis of equity and
Jjustice,

(7) A third argument purports to explain why part of the general debt is
transferable, but in fact it explains only how this operation should be effected.
For example, certain theories make the successor State responsible for part of the
general debt of the predecessor State by referring flatly to the "contributory
capacity" of the transferred territory. Such positions are diametrically opposed
to the theory of benefit, so that they and it cancel each other out. The
"contributory strength" of a transferred territory, calculated for example by
reference to the fiscal resources and economic potential which it previously
provided for the predecessor State, is a criterion which is at variance with the
theory of the profit derived from the loan by the transferred territory. A
territory already richly endowed by nature, which was attached to another State, may
not have profited much from the loan but may, on the other hand, have contributed
greatly by its fiscal resources to the servicing of the general State debt, within
the framework of the former nstional solidarity. If, when the territory becomes
attached to another State, that successor State is asked to assume a share of the
predecessor State's national public debt, computed according to the financial
resources which the territory provided up to that time, such a request would not be
justified by the theory of profit. The criterion of the territory's financial
capacity takes no account of the extent to which that territory may have profited
from the loan. S

(8) A fourth argument is the one based on considerations of justice and equity
towards the predecessoi‘ State and of security for creditors. It has been argued
that the transfer of a territory, particularly of a rich territory, results in a
loss of resources for the diminished State. The predecessor State - and indeed
the creditors - relied on those resources. It is claimed that it is only fair and
equitable, as a consequence, to make the successor State assume part of the general
debt ‘of the predecessor State. But the problem is how this share should be
computed; some authors refer to "contributory capacity", which is logical, given
their premises (referring to the resources previously provided by the territory),
vhile others consider the benefit which the térritory has derived from the loan. ‘

372/ See paras. (22) et seq, of the present commentary, below.
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Thus the same overlapping considerations, always entangled and interlocked, are
found in the works of various authors. It is particularly surprising to iind the
argument of justice and equity in the works of authors of the nineteenth or early
twentieth century, who were living at a time when provinces were annexed by conquest
and by war. It is thus difficuld o imagine how the annexing State (which did not
ghrink from the territorial amputation of its adversary or even the forced
imposition on the adversary of reparations or a war tribute) could in any way be
moved by considerations of justice and equity to assume part of the general debt
of the State which it had geographically diminished. There is a certain lack of
realism in this theoretical construction.

(9) The arguments which deny that there is any legal bagis for the paseing of the
general State debt from the predecessor to the successor State in the case of
transfer of part of the territory have been advanced on two different bases. The
first is based on the sovereign nature of the State. The sovereignty which the
successor State exercises over the detached territory is not a sovereignty
transferred by the predecessor State; the successor State exercises its own
sovereignty there. Where State succession is concerned, there is no. transfer of
govereignty, but a- gsubstitution of one sovereignty for another. In other words,
the successor State which is enlarged by a portion of territory exercises its own
sovereign rights there and does not come into possession of those of the predecessor
State;. it therefore does not assume the obligations or part of the debts of the
predecessor State. _ . . ’

(10) The second argument is derived from the nature of the State debt. The
authors who deny that a portion of the national public debt (i.e. of a general
State debt) passes to the successor State consider that this is & personal debt of
the State which contracted it. Thus, in their view, on the occasion of the
territorial change this personal debt remains i;he reSponsibility of the
j!gex'ritorially diminished State, since that State: retains its political personality
dggte the territorial loss suffered. For example, one author wrote: :

Rt

w, .. The dismembered or annexed State personally contracted the debt.

(We are considering here only national debts, and not .local debts vee)e It

. gave a solemn undertaking to service the debt, come what might. It is true
that it was counting on the tax revenue to be derived from the wholeé of the
territory. In case of Bartial» annexationy . the dismemberment reduces the -
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resources with which it is expected to be able to pay its debt. Legally,
however, the obligation of the debtor State cannot be affected by variations
in the size of its resources." 373/

And he added a foot-note stating:

"In the case of partial amnnexation, most English and American authors
congider this principle to be absolute, so that they even declare that the
annexing State is not legally bound to assume any part of the debt of the
dismenbered State." 3747

373/ Jeze, "L'emprunt dans les rapports internationaux ..." (loc. cit.), p. 65.
However, the same author writes in the same article:

"The annexing State did not personally contract the debt of the annexed or
dismembered State. It is logical and equitable that, as a result of the
armexation, it should at most be obligated only Rrog' ter rem, because of the
annexation ... What exactly is involved in the obligation propter rem? It is
the burden corresponding to the contributory strength of the inhabitants of the
armexed territory." (Ibid., p. 62)

Jeze thus favours in this passage a contribution by the successor Sta.te' with
regard to the general debt of the predecessor State.. But see also ibid., p. 70,
vhere he states:

"Present and future taxpayers in each portion of the territory of the
dismembered State must continue to bear the total burden of the debt regardless
of the political events which occur, even if the annexing State does not agree
to assume part of the debt ... A change in the size of the territory cannot
camse the disappearance of the legal obligation regulaerly contracted by the
competent public authorities. The taxpayers of the dismembered State, despite
the reduction in its territorial size and in resources, remain bound by the
‘original obligation." ' S o

Jeze must ultimately be classified among the authors who favour conditional
transferability of part of the national public debt of the predecessor State, for
he concludes with the following words:

"o gum up, in principle: (1) the amnexing State must assume part of the
debt of the ammexed State; 12) this share must be calculated on the basis of
the contributory strength of the annexed territory; (3) by way of exception,

if it ie demonstrated in a certain and bona fide manner that the annexed
territory's resources for the present and for the near future are not sufficient
to service the portion of the debt thus computed and chargeable to the annexing
State, the latter State may suspend or reduce the debt to the extent strictly
necessary to obtain the desirsble financial stability." (Ivid., p. T2)

374/ Ibid., p. 65, foot-note 2.
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For example, one such author wrote:

"Mhe general debt of a State is a personal obligation ... With the
rights which have been contracted by the State as personal rights and
obligations, the new State has nothing to do. The old State is not
extinct."

{11) The practice of States on the question of the passing of general State debts
with a tranefer of part of the territory of a predecessor State is equally divided.
Several cases can be cited where the successor State assumed such debts.
(12) Under article 1 of the Franco-Sardinian Convention of 23 August 1860, France,
which had gained Nice and Savoy from the Kingdom of Sardinia, did assume
responsibility for a emall part of the Sardinian debt. In 1866, Italy accepted a
part of the Pontifical debt proportionate to the population of the Papal States
(Romagna, the Marches, Umbria and Benevento) which the Kingdom of Italy had
annexed in 1860. In 1861, Greece, having incorporat_ed»in its territory Thessaly,
which until then had belonged to Turkey, accepted a par';:“of the Ottoman public debt
corresponding to the contributory capacity of the population of the annexed
province (article 10 of the Treaty of 24 May 1861).
(13) The many territorial upheavels in Burope fnllowing the First World War reised
the problem of succession of States to public debts on a large 'fscale, and attempts
to settle it were made in the Treaties of Versailles, Saint-Germain-en-Laye ‘and
Prianon. In %hose treaties, writes one author,
'n,,, political and economic considerations came ... into play. The
Allied Powers, who drafted the peace treaties practically on their own,

had no intention of entirely destroying the economic structure of the
vanquished countries and reducing them to a state of complete insolvency.

This explains why the vanquished States were not left to shoulder their
debts alone, for they would have been incapable of discharging them without
the help of the successor States. But other factors were also teken into
consideration, including the need to ensure-preferential treatment for the
allied creditors and the difficulty of arranging regular debt-service owing

to the heavy burden of reparations.

"Finally, it should be pointed out that the traditional differences in
legal theory as to whether or not the transfer of public debts is obligatory
caused a cleavage between the States concerned, entailing a radical omsition
between the domestic judicial decisions of the dismembered States and those of

the annexing States."

w.E. Hall, A Treatise on International Law, Tth ed. (0xford,
Clavenden, 1917), pp. 95 and 95.

376/ Roussean, Droit international public (op. cit.), p. 442.
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A general principle of succession to German public debts was accordingly affirmed
in article 254 of the Treaty of Versailles of 28 June 1919. According to this
provision, the Powers to which German territory was ceded were to undertake to pay
a portion - to be determined - of the debt of the German Empire and of the debt of
the German State to which the ceded territory belonged, as they had stood on

1 August 1914._51]/ However, article 255 of the Treaty provided a number of
exceptions to this principle. For example, in view of Germany's earlier refusal to
assume, in consideration of the annexation of ‘Alsace-Lorraine in 1871, part of
France's general public debt, the Allied Powers decided, as demanded by France, to
exempt France in return from any participation in the German public debt for the
retrocession of Alsace-Lorraine.

(14) One author cites a case of participation of the successor State in part of
the general debt of its predecessor. However, that case is not consistent with
contemporary international law, since the transfer of paxrt of the territory was
effected by force. The Third Reich, in its agreement of 4 October 1941 with
Czechoslovakia, did assume an obligation of 10 billion Czechoslovak korunas as a
participation in that country's general debt (and also in the localized debt for
the conquered Linder of Bohemia-Moravia and Silesia). Part of the 10 billion
covered the consolidated internal debt of the State, the State's short-term debt,
its floating debt and the debts of government funds, such as the central social
security fund, the electricity, water and pension funds (and all the debts of the
former Czechoslovak armed forces, as of 15 March 1939, which were State debts and
vhich the said author J.ncorrectly included among the debts of the- terr:.tor:.es
conquered by the Reich). 318

:1:1/ War debts were thus excluded. Article 254 of the Treaty of Versailles
(for reference, see foot-note 357 above) read as follows:

"The Powers to which German territory is ceded shall, subject to the
qualifications made in Article 255, undertake to pay:

"(1) A portion of the debt of the German Empire as it stood on ’
August 1, 1914

"(2) A portion of the debt as it stood on August 1 1914, of the
German State to th.ch the ceded terntory belonged eose

378/ Paenson, op. cit., pp. 112-113

The author refers to an irregular annexation and, moreover, consn.ders the
Czechoslovak case as falling within the category of "cession of part of the
territory"; in fact, the case was more complex, involving disintegration of -the
State, not only through the joining of territories to Hungary and to the Reich,
but also through the creation of States: the so-called "Protectorate of
Bohemia-Moravia' and Slovakia.
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(15) On the other hand, there have often been cases where the successor State

was exonerated from any portion of the general State debt of the predecessor State.
Thus, in the "Peace Preliminaries between Austria, Prussia and Denmark", signed at
Vienna on 1 August 1864, article 3 provided that:

"pebts contracted specifically on behalf either of the Kingdom of Denmark
or of one of the Duchies of Schleswig, Holstein and Launenburg shall remain the
responsibility of each of those countries." 37

(16) At a time when annexation by conguest was the general practice, Russia
rejected any succession to part of the Turkish public debt for territories it had
taken from the Ottoman Empire. Its plenipotentiaries drev a distinction between
the transfer of part of territory by agreement, donation or exchange (which could
perhaps give rise to the assumption of part of the general debt) and territorial
transfer effected by conquest - as was acceptable at the time - vhich in no way
created. any right to relief from the debt burden of the predecessor State. Thus,
at the meeting of the Congress of Berlin on 10 July 1878, the Turkish
plenipotentiary, Karatheodori Pasha, ‘proposed the following resolution: "Russia
shall assume the part of the Ottoman public debt pertaining to the territories -
annexed to Russian territory in Asia." It is said in the recprd of that meeting
that: )

"Count Shuvalov replied that he believed he was justified in considering

it generally recognized that, whereas debts in respect of territories that
were detached by agreement, donation or exchange would be apportioned, that
was not so in the case of conquest. FRussia was the victor in Europe and in
Agia. It did not have to pay anything for the territories and could in no
way be held jointly responsible for the Turkish debt. Prince Gorchakov
categorically rejected Karatheodori Pasha's request and said that, in fact,

he was astonished by it." . -

The President sgid that, in view of the opposition of the Russian plenipotentiaries,

he could see no ‘pb'ssib\ility of acceding to the Ottoman pi'o:posa.l.3 80

de Martens, ed., Nouveau Recueil ... (Gﬁttm, Dieterich, 1869) ,
_vol. XVII, pp. 470 et _seq.

80/ Protocol No. 17 of the Congress of Berlin for the Settlement of Affairs
~ in the East, British and Foreign State Papers 1877-1878_(London, Ridgway, 1885) ,
" yol. LXIX, p. 862 and pp. 1052 et seq. This was exactly the policy followed by
the other Buropean Powers in the case of conquest. ’ ,
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(17) The Treaty of Frankfurt of 10 May 1871 between France and Prussia, ﬁhereb'y
Alsace-Lorraine passed to Germany, was deliberately silent on the assumption by
the successor State of part of the French general debt. Prince von Bismarck,

who in addition had imposed on France, after its defeat at Sedan, the payment of
war indemnities amounting to 5 billion francs, had categorically refused to assume
a share of the French national public debt proportionate to the size of the

3—8}/ The cession of Alsace-lorraine to Germany

territories detached from France.
in 1871, free and clear of any contributory share in France's public debt, had, as
has been s.een,3 g2 a mir.cor effect in the subsequent retrocession to France of the
same provinces, also free and clear of all public debts, under srticles 55 and 255
of the Treaty of Versailles. .
(18) When, under the Treaty of Ancén of 20 October 1883, Chile annexed the province
of Tarapaci from Peru, it refused to assume responsibility for any part whatever -
of Peru's national public debt. However, after disputes had arisen between the
two countries concerning the implementation of the Treaty, another treaty, signed |
by them at Lima on 3 June 1929, confirmed Chile's exemption from any part of
Peru's general d‘ebt.3 83 _ S '

(19) In 1905, no part of Russia's public debt was transferred to Japan with the

southern part of the island of Sakhalin.

381/ One must not be led astray by the fact that Prince von Bismarck affected
to reduce the cost of war indemnities by first fixing them at 6 billion francs,
since it did not correspond to an assumption of part of the general debt of France.
This apparent concession by Prince von Bismarck was later ‘used by &'Arnim at the
Brussels Conference, on 26 April 1871, as a pretext for ruling out any participation
by Germany in France's general public debt. ’

382/ See para. (13) of the present commentary, above.

383/ However, deposits of guano situated in the province transferred to
Chile had apparently served to guarantee Peru's public debt to foreign States such
as France, Italy, the United Kingdom or the United States. Claims having been
lodged against the successor State for continmuance of the security and assumption
of part of the general debt of Peru secured by that resource of the transferred
territory, a Franco-Chilean arbitral tribunal found that the creditor States had
acquired no guarantee, security or mortgage, since their rights resulted firom
private contracts concluded between Peru and .certain nationals of those creditor
States (arbitral award of Rapperswil, of 5 July 1901). See Feilchenfeld, op. cit.,
pp. 321-329 and D.P. 0'Connell, The Law of State Succession (Cambridge University
Press, 1956), pp. 167-170. In any event, the Treaty of Lima, referred to above, .
confirmed the exoneration of Chile as the successor State. ' ’
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(20) Following the Second World War, the trend of State practice broke with the
solutions adopted at the end of the First World War. Unlike the treaties of 1919,
those concluded after 1945 generally excluded the successor States from any
responsibility for a portion of the national public debt of the predecessor State.
Thus the Treaty of Peace with Italy of 10 February 1947 ruled out any passing of
the debts of the predecessor State, for instance in the case of Trieste ,M except
with regard to the holders of bonds for those debts issued in the ceded territory.
(21) With regard to judicial precedent, the arbitral award most frequently
cited is that rendered by E. Borel on 18 April 1925 in the case of the
Ottoman public debt. Even though this involved a type of succession of States
other than the transfer of part of the territory of one State to another - since
the case related to the apportionment of the Ottoman public debt among States and
territories detached from the Ottoman Empire (separation of one or more parts of
territory of a State with or without the constitution of new States) - it is
relevant here because of the general nature of the terms advisedlyAused by the
arbitrator from Geneva. He took the view that there was no legal obligation for
the transfer of part of the general debt of the predecessor State unless a treaty
provision existed to that effect. In his award, he said:
"In the view of the arbitrator, despite the existing brecedents, one
cannot say that the Power to which a territory is ceded is automatically

responsible for a corresponding part of the public debt of the State to
which the territory formerly belonged."” 38§/

He went on to state even more clearly:

"One cannot consider that the principle that a State acquiring part of
the territory of another State mst at the same time take over a corresponding
portion of the latter's public debts is established in positive international
law. Such an obligation can derive only from a treaty in which it is assumed
by the State in question, and exists only or the terms and to the extent ’
stipulated therein." 386/ :

2

(22) Consideration has so far been focused on the general State debts of
the predecessor State. What then is the situation as regards localized State

7 285/ For reference, see foot-note 357 above. .
zgi/ United Nations, Reports of International Arbitral Awards, vol. I
(02. cito), po 573- ‘ .
386/ Ibid. 5T1.
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debts, i.e. State debts contracted by the central Government on behalf of the entire
State but intended particularly to meet the specific needs of a locality, so that
the proceeds of the loan may have been used for a project in the transferred
territory? At the outset it should be pointed out that, although localized State
debts are often dealt with separately from general State debts, identifying such
debts can prove to be difficult in practice. As has been stated:
" .. it is not always possible to establish precigely: (a) the intended
purpose of each particular loan at the time when it is concluded; (b) how
it is actually used; (c) the place to which the related expenditure should
be attributed ...; (&) whether a particular expenditure did in fact benefit
the territory in question." 387/ ‘
(23) Among the views of publicists, the most commonly - and-perhaps most easily -
accepted theory appears to be that a special State debt of benefit only to the
ceded territory should be attributed to the transferred territory for whose benefit
it was contracted. It would then pass with the transferred territory "by virtue

)."}_8..8/

of a kind of right of continuance (droit de suite However, a sufficiehtly

clear distinction is not made between State debts contracted for the special benefit
of a portion of territory and local debts proper, which are not cqntracted by the
State. Yet the assertion that they follow the fate of the territory by virtue

of a right of continuance, and that they remain charged to the transferred
territory, implies that they were already charged to it before the territory was
transferred, which is not the case for localized State debts, these “being normally
charged to the central State budget. :

(24) Writers on the subject appear, generally speasking, to agree that the

successor State should assume special debts of the predecessor State, as
particularized and identified by some project carried out in the transferred
territory. The debt will, of course, be attributable to the successor State and not
to the transferred territory, which had never assumed it directly under the former
legal order and to which there is no reason to attribute it under the new legal
order. Moreover, it can be argued that if the transferred territory was previously
responsible for the debt it could not be regarded with certainty as a State debt '
specially contracted by the central Government for the benefit or the needs of the
territory concerned. Rather would it be a local debt contracted and assumed by the

387/ Sack, loc. cit., p. 292 ‘

388/ F. Despagnet, Cours de droit international public, 3rd ed. (Paris,
Larose et Tenin, 1905), p. 109. ' '
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tarritorial district itself. That is a completely different case, vhich does not
involve the question of a State debt and hence falls outside the scope of the
present draft articlea. -,
(25) The practice of States shows that, in general, the attribution of localized
State debts to the successor State has nearly always been accepted. Thus, in 1735,
the Emperor Charles VI borrowed the sum of one million crowns from some London
financiers and merchants, securing the ioa.n with the revenue of the Duchy of Silesia.
Upon his death in 1740, Frederick II of Prussia obtained the Duchy from
Maria Theresa under "ﬁhe Treaties of Breslau and Berlin. Under the latter treaty,
signed on 28 July 1742, Fredevrick II undertook to assume the sovereign deot (or
State debt, as it would be called today) with which the province was encumbered
as a result of the security arrangcment.
(26) Two articles of ithe Treaty of Peace between the Emperor of Austria and
France, signed at Campo Formio on 17 October 1797, presumably settled the question
of the State debts contracted in the interests of the Belgian provinces or secured
on them at the time when Austria ceded those territories vo France:
mpticle IV. All debts which were gecured, prior to the war, on the
territory of the countries specified in the preceding articles, and which

were contracted in accordance with the customary formalities, shall be
assumed by the French Republic.

#Article X. Debts secured on the territory of countries ceded, acquired

or exchanged under this Treaty shall pass to the parties into whose possession

the said countries come." 38
These two articles, like similar articles in other treaties, referred with .at further
specification to "debt‘é secured on'tne territory" of a province. This security
arrangement may have been made either by ~the. central authority in respect of State
debts or by the provincial authority in respect of local debts. However, the o
context suggests that it was in fact a question of State é.ebts, since the debts were
challenged for the very reason that the provinces in question had not consented to
them. France refused on that ground to assume the go-called "Austro-Belgian" State

debt dating from the meriod of Austriean rule 3%/

389/ de Clercq, op. cit., vol. I (1713-1802), pp. 336-337; de Martens,
Recueil-... (GSttingen, Dieterich, 1829), vol. VI, pp. 422-423. [Translation by
YThe Secretariat.] ; 4 4

2@/ See sack, loc. cit., pp. 268-269.
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(27) As a result of this, France, Germany and Austria included in the Treaty of
Iunéville, of 9 February 1801, an article VIII reading as follows:

"Ag in articles IV and X of the Treaty of Campo Form. >, it is agreed that,
in all countries ceded, acquired or exchanged under this Treaty, those into
whose possession they come shall assume debts secured on the territory of the
said countries; in view, however, of the difficulties which have arisen in
this connexion with regard to the interpretation of the said articles of the
Treaty of Cempo Formio, it is expressly agreed that the French Republic shall
assume only debts resulting from loans formally authorized by the States of
the ceded countries or from expenditure undertaken for the actual
administration of the said countries." 391/ [The word "States" here refers
not to a State entity, but to provincial bodies.]

(28) The Treaty of Peace between France and Prussia signed at Tilsit on

9 July 1807, m~de the successor State liable for debts contracted by the former
gsovereign for or in the ceded territories. Article 24 of the Treaty reads as
follows: ’

"Such undertakings, debts and obligations of whatsoever nature as
His Majesty the King of Prussia may have entered into or contracted ... as
owner of countries, territories, domains, property and revenue ceded or
renounced by His Majesty under this Treaty shall be assumed by the new
© OWNers oso" §92/ C ’

(29) Article 9 of the Treaty of 26 December 1805 between Austria and France ‘
provided that His Majesty the Emperor of Germany and Austrias

", .. shall remain free of any obligation in relation to any debts .
whatsoever which the House of Austria has contracted by reason of possession,
and has secured on the territory of the countries renounced by it under this
Treaty." 323/ - : :

321/ de Clercq, op: cit., vol: I, pp. 426-427; .de Martens, ed. Recueil ...
(G8ttingen, Dieterich 1831), vol. VII, p. 299; Baron Descamps.-and L. Renanlt,
Recueil international des traités du XIXe sidcle (Paris, Rousseam), vol. I
{1601-1825). p. 3. LTransiation by the Secretariat.] L

392/ de Clercy, op. cit. (1880), vol. II, (1803-1815), p. 221; de Martens,
Recueil +.+ §1835), vol. VIII, p. 666; Descamps and Renault, Recueil <.«
FXe sidcle (op. cit.), vol. I, p. 184 [Translation by the Secretariat.] :

395/ de Clercq, op. cit., vol. II, pp. 147-148; de Martens, ed., Recueil ...
vol. VIII' (ops cit.), P. 391; Descamps and Renault, Recueil ... XIXe sidcle

(op. cit.), vol. I, p. 153. [Translation by the Secretariat. ]
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Similarly, article 8 of the Treaty of 11 November 1807 between France and Holland
provided that:
"Such undertakings, debts and obligations of whatsoever nature as
His Majesty the King of Holland may have entered into or contracted as owner
of the ceded cities and territories shall be assumed by France ..." 3
Article XIV of the Treaty of 28 April 16811 between Westphalia and Prussia is
identical with the article just cited.2
(30) Article VIII of the Treaty of Lunéville of 9 February 1801 served as a model
for article 5 of the Treaty of Paris between France and Wirttemburg of
20 May 1807, which stated:
"Article VIII of the Treaty of Lunéville, concerning debts secured on
the territory of the countries on the left bank of the Rhine shall serve as
a basis and rule in respect of the debts with which the possessions and

countries included in the cession under article II of the present Treaty are
encumbered."

The Treaty of 14 November 1802 between the Batavian Republic and Prussia contains
a leuly worded article IV.:’-W
""97 September 1815 between the King of Prussia and the Grand Duke of
Saxe-Weimar-Eisenach provided that "Hig Royal Highness shall aséfume [any debts] ...
specially secured on the ceded d.ist:ri.c‘l:‘.a".3

(31) Article IV of the Treaty of 4 June 1815 between Denmark and Prussia provided

a3 follows:

Again, article XI of the Treaty of

"g .M. the King of Denmark undertakes to assume the obligations which
H.M. the King of Prussia has contracted in respect of the Duchy of Lauenburg
under articles IV, V and IX of the Treaty of 29 May 1815 between Prussia and
His Britannic Majesty, King of Hanover .. M3 .

de Clercq, Op. cit., vol. II, p. 241; de Martens, ed., Recueil ...
vol. VIII (op. cit.), p. T20. [Translation by the Secretariat. -

de Martens, ed., Nouveau Recueil ... (G8ttingen, Dieterich, 1817),
vol. 1, p. 367. )

396/ de Clercy, op. cit., vol. I, p. 582; de Martenms, ed., Recueil ...
(op. cit.), vol VIIL, p. 430. [Translation by the Secreteriat.]

397/ de Martens, ed., Recueil ... vol. VII (op. cit.), pps 427-428.

» " de Martens, ed., Nouveaun Recueil de traités (Gsttingen, Dieterich, 1831),
vol. 1II, p. 330; Descamps and Renault, Recueil ... XIXe siecle (02. ¢it.), p. 513.

de Martens, ed., Nouveau Recueil ..., vol. II (02. cit.), p.>550;
Descemps and Renault, Recueil ... XiXe sidcle (ops_cit.), vol. 1, p. 426.
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The Franco-Ausirian agreement of 20 November 1815, whose 26 articles dealt
exclusively with debt questions, required the successor State to assume debts which
"formed part of the French public debt" (State debts), but "originated as debts
specially secured on countries which have ceased to belong to France or were
contracted for purposes of the internal administration of the said countries"
(article VI) io-(y '

(32) Even though an irregular forced annexation of territory was involved, zention
may be made of the assumption by the Third Reich, under the Agreement of

4 October 1941, of debts contracted by Czechoslovakia for the purpose of private
railways in the Lénder seized from it by the Reich.ﬂ/ Debts of this kind seem
to be governmental in origin and local in purpose.

(33) After the Second Vorld War, France, which had regained Tenda and Brige from
Italy, agreed to assume part of the Italian debt only subject to the following
four conditions: (a) that the debt was attributable to public works or civilian
administrative services in the transferred territories; (b) that the debt was
contracted before Italy's entry intec the war and was not intended for military
purposes; (c) that the transferred territories had benefited from the debt; and
(4) that the creditors resided in the transferred territories. ’

400/ de Martens, ed., Nouveau Recueil ... vol. II (op. cit.), p. 723
Descamps and Renault, Recueil ...X1Xe siecle (op. cit.), vol. I, p. 531; o
British and Foreign State Papers, 1815-1816, vol. 11l (London, Ridgeway, 1838),
PP 325327. See also article 5 of the Treaty of 14 October 1809 between France
and Austria, concerning debts secured on the territories ceded to France by Austria
(Upper Austria, Carniol, Carinthia, Istria) éde Clercq, op. cit., vol. II, p. 2953
de Martens, ed., Nouvean Recueil ... vol. I (op. cit.), p. 213), article VII of the
Preaty of 3 June 1814 between Austria and Bavaria (de Martens, ed., Nouveau Recueil
ee. vol. II (op. cit.), p. 21); article IX of the Treaty of 18 May 1815 between
Prussia and Saxony (de Clercq, op. cit., vol. II, pp. 520-521; de Martens,
ed., Nouveau Recueil ... vol. II zop. cit.), pp. 277-278); article XIX of the
Treaty of Cession of 16 March 1816 under which the Kingdom of Sardinia ceded to
Switzerland various territories in Savoy which were incorporated into the Canton of .
Geneva (de Martens, ed., Nouveau Recueil ... (GSttingen, Dieterich, 1880, vol. IV,
p. 223; Descamps and Renault, Recueil ... XIXe sidcle (op. cit.), vol. I, p. 555) .

401/ Paenson, op. cit., p. 113.
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(34) Succession to special State debts which were used to meet the needs of a
particular territory is more likely if the debts in question are backed by a
special security arrangement. The predecessor State may have secured its special
debt on tax revenue derived from the territory which it is losing or on property
gituated in the territory in question, such as forests, mines or railways. In
both cases, succession to such debts is usually accepted. ‘
(35) On rare occasions, however, the passing of locelized debts has been refused.
One such example is article 255 of the Treaty of Versailles, which provided a
number of éxceptions,to the general principle, 1aid down in article 254, of

2'92/ " Thus, in the case

the passing of public vdebts of the predecessor State.
of all ceded territories other than Alsace-Lorraine, that portion of the debt of
the German Empire or the German States which represented expenditure by them on
property and possessions belonging to them and situated in the ceded territories
was not assumed by the successor States. Obviously, political considerations
played a role in this particular case.

(36) From the foregoing observations, it may be concluded that, while there
appeaz"s‘ to exist a faiiiy well established practice requiring the successor State
to assume a localized State debt, no such consensus can be found with reyga.rd to
general State debts. Although the refusal of the successor Sta.fte to assume part
of the general debt of the predecessor State seems to prevail in writings on the
subject and in judicial and State practice, political considerations or
considerations of expediency have admittedly played some part in such refusals.
At the same time, those considerations appear to have weighed even moi'e heavily
in cases where the successor State ultimately assumed a portion of the general

. debt of the pred.ecessor" State, as occurred in the peace treaties ending the »
First World War. In any event, it must also be acknowledged that the bulk of the
treaty precedents availabie congists 1a.rge1y of treaties terminating a state of

- wa.r, and thére is a strong presumption that that is not a context in which States
express their free consent or are inclined to yield to the demands ‘of 'juétice, of

equity or even of law.

A ——

402/ See para. (13) of this commentary, above,
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(37) Whatever the case, the refusal of the successor State to assume part of the
national public debt of the predecessor State appears to have logic on its gide,

as one author remarks, although he agrees that this approach is hard for the

ceding State, which is deprived of part of its property without being relieved

of its debt, whereas the cessionary State is enriched or enlarged without a
corresponding increase in its debt burden.403 It is useless, however, to seek
for the existence of an incontestable rule of international law to avoid this
gituation. Under the circumstances, the Commission proposes, in the absence of an
agreement between the parties concerned, the introduction of the concepl of equity
as the key to the solution of problems relating to the passing of State debts.

That concept has already been adopted by the Commission in parts II and IIT of the
draft and therefore does not require detailed commentary hére.40

(38) The rules enunciated in article 35 keep certain parallelisms with those

of articles 13 and 25, relating to the passing of State property and of

State archives respectively. ~Paragraph 1 thus provides for, and thereby attempts
to encourage, settlement by agreement between the predecessor and successor States.
Although it reads "the passing ... is %o be settled ...", the paragraphs should
not be interpreted as presuming that there is always such a passing. Paragraph 2
provides for the situation where no such agreement can be reached. ‘It stipulates
that "an equitable proportion" of the State debt of the predecessor State shall
pass to the successor State. In order to determine what constitutes "an equitable
proportion", all the relevant factors should be taken into account in each
particular case. Such factors must include, emong others, "the property, rights
and interests" which pass to the successor State in relation to the State debt in
question.

(39) Article 35 is drafted in such a way as to cover all types of State debts,
whether general or localized. It may readily be seen that under paragraph 2
localized State debts would pass to the successor State in an equitable proportion,
taking into account, inter alia, the 'property, rights and interests" which pass to

the successor State in relatidn to such localized State debts.

403/ L. Cavaré, Le droit internationsl public positif, 3rd ed. (Paris Pedone,
1967), vol. I, p. 380. »

404/ _Sée paras. T6-85-above.
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Article 36

Newly independent State

1. When the successor State is a newly independent State, no State debt
of the predecessor State shall pass to the newly independent State, unless
an agreement between the newly independent State and the predecessor State
provides otherwise in view of the link between the State debt of the
predecessor State connected with its activity in the territory to which
the succession of States relates and the property, rights and interests
which pass to the newly independent State.

2. The agreement referred to in paragraph 1 shall not infringe the
principle of the permanent sovereignty of every people over its wealth
and natural resources, nor shall its implementation endanger the
fundamental economic equilibria of the newly independent State.

Commentary
(1) Article 36 concerns succession of States in respect of State debts when the

successor State is a newly independent State. This is an article parallel to
article 14, relating to spccession of States in respect of State property in the
case of a nevly independéht State and to article 26 concerning succession to

State archives in the same case. ‘

(2) The Commission has on several occasions affirmed the necegsity and utility of
including "newly independent State" as a distinct type of succession of States. It
did so in its draft articles on succession of States in respect of treatie 9 and
again in the present set of draft articles in connection with succession in respect
of State property and State archives. It might be argued by some that ’
decolonization is a thing of the past, belonging almost entirely to the history of
international relations, and that consequently there is no need to include "newly
independent State" in a typology of succession of States. In fact,-decolonization
is not yet fully completed. Important parts of the world are still dependent,
even though some cover only a small area. And decolonization is far from complete
from yet another point of view. If decolonization is taken to mean the end of a
relationship based on political domination, it has reached a very advanced stage.
But economic relations are vital, and are much less easily rid of the effects of
colonization than political relations. Political independence may not be genuine
independence and, in reality, the economy of newly independent States may long
remaj.n particularly dependent on the former metropolitan country and firmly bound

405/ Yearboock ... 1974, vol. II (Part One), pp. 167-169,
document A/9610/Rev.l, paras. 45 and 57-60.
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to it, even allowing for the fact that the economies of nearly all countries are
interdependent. Hence it cannot be denied that draft articles on succession of
States in respect of State debts may be useful, not only with respect to territoiies
which are still dependent but also with respect to countries which have recently
attained political independence, and even to countries which attained political
independence much earlier. In fact, the debt problem, including the servicing
of the debt, the progressive amortization of the principal and the payment of
interest, all spread over several years, if not decades, is the most typical example
of matters covered bybsuccession which long survive political independence. Thus
the effects of problems connected with succession of States in respéct of State
debts continue to be felt for many decades and would appear more lasting than the
effects of succession in respect of treaties, State property or State archives,
in each of which cases the Commission nevertheless devoted one or more articles-
to decolonization.
(3) Before reviewing State practice and the views of jurists on the fate of
State debts in the process of decolonization, it may be of historical interest to
note the extent to which colonial Powers were willing, in cases of colonization
which occurred during the last century and the early 1900s, to assume the debtis
of the territories colonized. State practice seems contradictory in this respect.
In the cases of the annexation of Tahiti in 1880 (by internal law), Hawaii in 1898
(by internal law), and Korea in 1910 (by treaty), the States which annexed those
territories assumed wholly or in part the debts of the territory concerned.ﬁgé/
In an opinion relating to the Joint Resolution of the United States Congress’
providing for the ennexation of Hawaii, the United States Attorney-General
stated that:
"... the general doctrine of international law, founded upoh obvious
principles of justice, is that, in the case of annexation of a State or
cession of territory, the substituted sovereignty assumes the debts and

obligations of the absorbed State or terrltory - it . takes the burdens w1th
the benefits." 401/

In the case of the annexation of the Fiji Islands in 1874Q it appears that the
United Kingdom, after. annexaxlon, agreed voluntarily to undertake payment of certaln
debts contracted by the territory before annexation, as an "act of grace". 408

406/ Feilchenfeld, op. cit., pp. 369, 377 and 378, respectively.
407/ O'Connell, State Succession ... (op. cit. ), p. 377.
408/ Feilchenfeld, op. cit., p. 292.
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The metropolitan Power did not recognize a legal d\ity to discharge the debts
concerned. A similar position appears to have been taken on the annexation of
Burma by the United Kingdom in 1886.%2
(4) In other cases, the colonial Powers refused to honour the debts of the
territory concerned. In the 1895 treaty egtablishing the (second) French
protectoi‘ai:e‘ over Madagascar, article 6 stated that, inter alia,

"Phe Government of the French Republic assumes no responsibility with

respect to undertakings, debts or concessions contracted by the Governmment
of Her Majesty the Queen of Madagascar before the signing of the present
Treaty." 410/ . ;

Shortly after the signing of that treaty, the French Minister for Foreign Affairs
declared in the Chamber of Deputies that, as regards the debts contracted abroad
by the Madagascar Government,
"the French Government will, without having to guarantee them for our own
account, follow strictly the rules of international law governing cases in
which sovereignty over a territory is transferred as a result of military
action." 411/
According to one writer, while that declaration recognized the existence of rules
of international law governing the treatment of debts of States that had lost their
sovereignty, it also made clear that, according to the opinion of the French
Government, there was no rule of international law which compelled an annexing

M The Annexation Act

State to guarantee or assume the debts of annexed States.
of 1896 by which Madagascar was declared a French colony was silent on the issue of
succession to Malagasy debts. Colonial Powers also refused to honour debts of
colonized territories on the grounds that the previously independent State retained
a measure of legal pei‘sonality. Such appears to have been the case with the
protectorates established at the end of the nine.teenth century in Tunisia, Annam,.

Tonkin and Cambodia.w A further example ﬁza.v be mentioned, that of the

Agy Ibid., p. 379. It appears that the British Government did not consider
Upper Burma to be a "civilized country", and that therefore rules more favourable
“to the "succeeding Govermment" could be applied than in the case of the
incorporation of a "civilized" State. 0'Connell, State Succession ... (op. cit.),
pp. 358-360. . ' :

10/ See Feilchenfeld, op. cit., p. 372, foot-note 20.
411/ Ibid., p. 373, foot-note 22. s
5}_2_/ ;[_b&’ p. 373,
3/

Tbid., pp. 369-371.

E
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annexation .1 the Congo bﬁr Belgium.ﬂ'ly In the 1907 treaty of cession, article 3
provided for the succession of Belgium in respect of all the lj.abilities and all
the financial obligations of the "Congo Free State", as set forth in annex C.
However, in article 1 of the Colonial Charter of 1908 it was stated that the
Belgian Congo was an entity distinct from the metropolitan country, having separate
laws, assets and liabilities, and that, consequently, the servicing of the
Congolese debt was to remain the exclusive responsibility of the coiony, un. ess
otherwise provided by law. )

Early decolonization »

(5) In the case of the 1ndependence of 13 British colonies in North Amer:.ca., the
successor State, the United States, did not succeed to any of the debts of the
British Government. Neither the Treaty of Paris of 1783, by which Great Britain
recognized the independence of those colonies, nor the constituent instruments of
the United States (the Articles of Confederation of 1776 and 1777 and the '
Constitution of 1787) mention any payment of debts owed by the former metropolitan
Po‘wer.ffis/ This precedent was alluded to in the 1898 peace negotiations between

Spain and the United States following the Spanish-American War. The SpaniVSh
delegation asserted that there were publicists who maintained that the 13. celonies
which had become independent had paid 15 million pounds to Great Britain for the
extinguishment of colonial debts. The American delegation however, viewed the
assertion as entirely erroneous, pointing out that the preliminary (1782) and
definitive (1783) treaties of peace between the United States and Great Britain
contained no stipulation of the kind referred to. -‘M/ v

(6) A similar resolution of the fate of the State debis of the predecessor State
occurred in South America upon the independence of Brazil from Portugal in the
1820s. During the negotiations in London in 1822, the Portuguese Government
claimed that part of itg national debt should be assumed by the new State. 'In a
dispatch of 2 August 1824, the Brazilian plempotentlanes informed their f '
Govermment of the way in vhich they had opposed. that cla.lm, wh;Lch they deemed
inconsistent with the examples furnished by diplomatic history.. The dispatch

states: -

Ibid., pp. 375—376, :
~Ibid., pp. 53-54.
Tbid., p. 54, foot-note 95.

& &

Eu
[
()
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"Neither Holland nor Portugal itself, when they separated from the
Spanish Crown, paid anything to the Court of Madrid in exchange for the
recognition of their independence; recently the United States likewise
paid no monetary compensation to Great Britain for similar recognition." 41

The Treaty between Brazil and Portugal of 29 August 1825 which resulted from the
negotiations in fact made no express reference to the transfer of part of the
Portuguese State debt to Brazil. However, since there were reciprocal claims
involving the two States, a separate instrument - an additional agreement of the
game date - made Brazil responsible for the payment of 2 million pounds sterling

as part of an arrangement designed to liquidate those reciprocal claims.
(7) WVith regard to the independence of the Spanish colonies in America,ﬁ-l-g/
article VII of the Treaty of Peace and Friendship, signed at Madrid on

28 December 1836 between Spain and newly independent Mexico, reads as follows:

"Considering that the Mexican Republic, by a Law passed on the
28th of June, 1824, in its General Congress, has voluntarily and spontaneously
recognized as its own and as national, all debt contracted upon its Treasury *
by the Spanish Government of the Mother Country and by its Authorities, during
the time they ruled the now independent Mexican Nation *, until in 1821,
they entirely ceased to govern it ... Her Catholic Majesty ... and the
Mexican Republic, by common accord, desist from all claim or pretension
which might arise upon these points, and declare that the 2 High Contracting
Parties remain free and quit from henceforward for ever from all responsibility

on this head." 419/

It thus seems clear that, in accordance with its unilateral statement independent
Mexico had taken over only those debts of the Spanish State which had been contracted
for and on behalf of Mexico and had already been charged to the Mexican Treasury.

T ——

1 Dispatch of 2 August 1824, in Arquivo diplomftico da independencia,
vol. IT, p. 95, cited by H. Accioly in Traité de droit international public,
trens. P. Goulé (Paris, Sirey, 1940), vol. I, pp. 196-199. It would appear that
the matter at issue was less a question of Brazil's taking over part of the
Portuguese State public debt than of the payment of "compensation" in exchange for
the “"recognition of independence".

418/ See J.B. Moore, A Digest of International Law (Washington, D.C.,
US Govermnment Printing Office, 1906), vol. I, pp. 342-343. See also
Feilchenfeld, op. cit., pp. 251-257, and Jeze, "L'emprunt dans les rapports
internationaux «»." (loc. cit.), p. 76. The case of Cuba is dealt with in

para. (12) of this commentary, below.

419/ British and Foreign State Papers, 1835-1636 (London, Ridgway, 1853)
Wlo 24) ppo 8 8 9- . - L ) S
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(8) . Article V of the Treaty of Peace and Friendship and Recognition, signed at
Madrid on 16 February 1840 between Spain and Ecuador, in turn provided that

"The Republic of Ecuador ... recognizes voluntarily and spontaneously
every debt contracted upon the credit of its Treasury, whether by direct
orders of the Spanish Government or by its authorities established in the
Territory * of Ecuador, provided that such debts are alvays registered in
the account books belonging to the treasuries of the ancient kingdom and
b presidency of Quito, or provided that it is shown through some other legal
b and equivalent means that they have been contracted within the said
Territory by the said Spanish Government and its authorities while they
administered the now independent Ecuadorian Republic, until they ceased
governing it in the year 1822 ..." 420/

:

(9) A provision more or less similar to the one in the treaties mentioned above
may be found in article V of the Treaty of 30 March 1845 between Spain and
Venezuela, in which Venezuela recognized

"as a national debt ... the sum to which the debt owing by the Treasury

of the Spanish Government amounts and which will be found entered in

the ledgers and accounts books of the former Captaincy-General of

Venezuela, or which may arise from other fair and legitimate claims." @/
Similar wording may be found in a number of treaties concluded between Spain and
the former colonies.422
(10) The cases of decolonization of the former Spanish dependencies in America
would seem to represent a departure from the earlier precedents set by the
United States and Brazil. However, it may be noted that the departure was a
limited one, not involving a succession to the national debt of the predecessor
State, but rather tc two types of debts: those contracted by the predecessor
State for and on behalf of the dependent- territory, and those contracted by an
organ of the colony. As has been noted,ﬁ/ the latter category of de'bts,.‘ ,

S ——————

420/ Ibid., 1840-1841 (1857), vol. 29, pp. 1316-1317.
421/ Ibid., 1846-1847 (Harrison, 1860), vol. 35, p. 302,

422/ For example, article IV of the Treaty between Spain and Argentina of -
9 July 1859 (ibid., 1859-1860 (Ridgway, 1867), vol. 50, p. 1161); article 11 of
the Treaty between Spain and Uruguay of 9 October 1841 (:i.‘u:i.d..z 1841-1842 (1858) ’
vol. 30, p. 1360); article V of the Treaty between Spain and Costa Rica of - )
10 May 1850 (ibid., 1849-1850 (Harrison, 1863), vol. 39y Pe 1341); article V of
the Treaty between Spain and Nicaragua of 25 July 1850 (ibid., p. 1340); article IV
of the Treaty between Spain and Guatemala of 29 May 1863 (ibid. 1868-186 ,
(Ridgway, 1874), vol. 59y p. 120); article IV of the Treaty between Spain and
El Salvador of 25 June 1865 (ibid., 1867-1868 (1873), vol. 58, pp. 1251-1252).

423/ See paras. (14) et 8eq. of the commentary to article 31, above.
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considered as proper to the territory itself, are in any event excluded from the
subject-matter of the present draft articles as they do not properly fall within
the scope and definition of State debts of the predecessor State. In spite of

the fact that overseas possessions were considered, under the colonial law of the
time, a territorial extension of the metropolitan country, with which they formed

a single territory, it did not occur o writers that any part of the national
public debt of the metropolitan country should be imposed on those possessions.4—-24/
That was a natural solution, according to one author, because "the creditors [of
the metropolitan country] could never reasonably assume that their debts would be
paid out of the resources to be derived from such a financially autonomous
territory" ﬂi/ What was involved was not a prarticipation of the formex Spanish
American colonies in the national debt of the metropolitan territory of Spain, but
a take-over by those colonies of State debts, admittedly of Spain, but contracted by
the metropolitan country on behalf and for the benefit of its overseas

£§/ It must also be pointed out that in the case of certain treaties

possessions.
there was a desire to achieve a "package deal" involving various reciprocal
compensations rather than any real participation in the debts contracted by the
predecessor State for and on behalf of the colony. Finally, it may be noted that, -
in most of the cases involving Spain and her former colonies, the debts assumed by
the successor States were assumed by means of internal legislation, even before the
conclusion of treaties with Spain, which often merely took note of the provisions

of those internal laws. None of the treaties, however, speak of rules or
principles of international law governing succession to State debts. Indeed, many
of the treaty provisions indicate that what was involved was a "coluntary and

spontaneous"” decision on the part of the newly independent State.

424/ Cases of unlimited colonial exploitation whereby a metropolitan Power,
during the time of the old colonial empires, was able to cover part of its national
debt by appropriating all of the resources or raw materials of the colonies, have
been disregarded as being archaic or rare. See foot-note 471 below.

' 425/ Jeze, "L'emprunt dans les rapports internationaux ..." (Loc. cit.) p. 74.

426/ 1t seems clear, however, that the South American republics which attained
independence did not seek to determine whether the metropolitan country had been
fully justified in including the debt among the liabilities of their respective
treasuries. The inclusion of that debt in the accounts of the treasury of the
colony by the metropolitan country was based on an assumption that the debt had been
concluded on behalf and for the benefit of the colony. Such an assumption was
vigorously challenged in later cases of succession. See para. (12) of this
commentary, below.
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(11). Mention should, however, be made of one latin American case which appears to
be at variance with the general practice of decolonization in that region as
outlined in the preceding paragraph. This relates to the independence of Bolivia.
A Treaty of Rccognition, Pecace and Fricndship, signed cheen Spain and Bolivia, on
21 July 1847, provides in article 5 that:

"The Republic of Bolivia ... has alrcady spontancously recognized, by

the law of 11 November 1844, the dcbt contracted against its trca cither
by direct orders of the ish Government ¥, or by orders cmanating from the

cstablished authoritics of that Government in the Territory of Upper Peru,
now the Republic of Bolivia; and [recognizes] as ccnsolidated debt of the
Republic, in the same category as the most highly privileged debt, all the
credits, of whatcver description, for pensions salaries, supplies, advances,
freights, forced loans, deposits, contracts and every other debt, either
E.sin from the war or prior thercto *, which are a charge upon the
aforesaid treasury, provided always that such credits vroceed from the direct
orders of the Spanish Governnent * or of their established authoritics in the
provinces which now fom the Republic of Bolivia ees" 42

(12) The Anglo-Anerican precedent of 1783 and the Portuguese-Brazilian precedent of
1825 were followed: by the Peace ‘Treaty -of -Paris-of 10 December 1898;"cénc1u’ded at
the end of the war between the United States and Spain, The charging of Spanish
State debts to the budget of Cuba by Spain was contested. The assunption that
charging a debt to the accounts of the Cuban Treasury meant that it was a debt
contracted on behalf and for the benefit of the island was successfully challenged
by the United States DPlenipotentiaries, 'The Treaty of 10 Decenber- 1898 freed
Spain only from liability for debts proper to Cuba, that is, debts contracted after
24 February 1895 and the nortgage debts of the mmicipality of Havana. It daid not
allow succession to any portion of the Spanish State debt which Spain had charged
to Cuba.ééa-/ '
Decolonization since the Sccond World War

(13) An exanination of cases of decolonization since the Second World War indiecatcs
little confomity in the practice of newly independent States. There are
precedents in favour of the Passing of State debts and bPrecedents against, as well
as cases of repudiation of such debts after they had been accecpted, It is not the
intention of the Comnission to overburden this cormentaxry by including a completé

T ———————————

427/ British and Foreim State Papers, 1868-1869 (op. cit.), vol. LIX, p. 423,

428/ Feilchenfeld, op. cit., pp. 329-343; Moore, op. cit., pp. 351 et seq.
and Jeze, "L'enprunt dans los ropports internstionaux ees" (Loc. cit.), pe 84,

————————
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catalogue of 2ll enses of decolonization sincce the Sceond World War., The cascs
nentioned below arce not intonded to represent an exhaustive survey of proactice in
the ficld, but arc rather provided as illustrative cxanples.
(14) m™ec independenee of the Philippines wna authorized ty the Philippines
Independence Act (otherwisc known as the "Tydings-McDuffic Act") of the
United States Congress, approved on 24 Maxrch 1934.422/ By that Act, o distinction
was node between the bonds issued before 1934 by the Philippines with the
authorization of the United Stntes Congress and other public debts. It provided
that the United States doclined all responsibility for those post=1934 debts of the
archipelago. The infercnce has accordingly becn drawn that the United States
intended to maintain Pre-1934 congressionnlly authorized deobts,= Y As regords
these pre-1934 debts, by a law of 7 Mugust 1939, the prbceecls of Philippine cxport
taxes were allocnted to the United Stotes Treasury for the establishnent of o
special i"‘und. for the anortization of the pre-193., debts contracted by the
Philippines with United States authorization. Under the 1934 and 1939 Acts , it
was provided that the archipelago could not repudiate loans authorized by the
predecessor State and ‘that if, -on the date of independence, the ‘special fund
should be insufficient for service of that authorized debt, the Philippines would
nake a poynent to balance the account.  Under both its Constitution {article 17)
and the Treaty of 4 July 1946 with the United States, the Philippines assuned 211
the debts and liabilities of the islands, »
(15) The casc of the independence of India and Pakistan is another exanple where
the successor State accepted the debts of the Predecessor States It would be nore
corrcet to speck of successor States, and in fact this scens a two-stage succession
as a iesult of partition, Pakistan succecding to India, which succeceded to the
United Kingdon. It has been cxplained that:
"There was no direcct repartition of the debts between the two Doninions,
¢ M1 financial obligntions s including loans and guarantecs, of the contral
Govermment of British India renoined the responsibility of India ,,, While

India continued to be the sole debtor of the central debt, Pakistan's share
of this debt, proportionate to the assets it received, become a debt to ‘

India." 431/

422/ 0'Conncll, State Succession ess (OD. cit.), P. 433; G. Fischer, Un cas
de décolonisation — Los Etats-Unics et les Philippines (Paris, Libraire généralc de
droit et de Jurisprudence, 43 and M, Whitoman, Digest of International
L‘m'(‘*lashington, D.C,, U.S. Government Printing Office, 19635, vol. 2, Pp.211-213,
854.

4.'1: EO/ Fischer’ OE' Cito, P.o 264-0
451/ 0'Connell, State Succession +es (0D, cit.), p. 404,
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It dces not scon that nany distinctions were node regarling the difforent
categorics of Cobt. Only onc appenrs to have been nale by the Cormittec of Experts
sct up to recormend the apportioment of nssets and liabilities. This wos the
public debt, composed of pemmanent loons, trensury bills ond specicl looans, os
ageinst the unfunded debt, which conprised savings bonk deposits and benk depositse
These various obligntions were assigned to Indin, but it is not indicated whether
they were debts proper to the docpendent torritory, vhich would have Qevolved upon
it in any cvent, or dchts of the predecessor State, which would thus have been
tronsferred to the successor State,  The problen to vhich the Cormittee of Experts
devoted nost attention appears to have been thot of establishing the moc‘.alities

for apportioning the debt between Indin and Pakiston. An agrecanent of

1 Deeccnber 1947 between the two States was to anbody the i)mctical conscquences of
this and determine the respective contributions, That division, howcver, has not
been implenented, owing to differences between the twe States as to the suns
involved,

(16) The problens arising fron the succession of Indonesins 4o the Kinglon of the
Netherlands were, as for as debts are concerncd, reflocted ecssentinlly in two
instrunents: the Round-Table Conference Agrecenent, signed at The Hogue on |

2 Novanber 1949,52/ and the Indonesian Decrce of 15 Februoxry 1956, which
repudiated the debt, Indonesia hoving denounced the 1949 agrecnents on

13 Februaxy 1956. : The Financial and Econonic Asrecnient (vhich is only one of
“Ehe Conference agrecrients) specifics the debts wvhich Indoncsin acreed to assune.w
Article 25 distinguishes four scrics of dobts: (2) = scrics of six consolidated
loans; (b) debts to third countrics; (c) debts to the Kingdon of the Netherlands;
(d) InConesia's intemal dcbts, '

(17) e last two categorics of debts riced not be taken into consideration. here,
Indonesiats debts to the Kinxdon of the Netherlands were in fact debt=clains of

the predecessor State, and thus o not core within the scope of the present
commentary.  The internal debt of Indonesin at the date of the tronsfer of .
sovereicnty are also excluded by definition, However, it should be noted that

432/ United Nations, Troaty Scries, vol. 69, Do 3. Scc also 0'Connell,

State Succession ... (op. cit.), op. %371-438, ond Pocnson, gp. cite, Dpe T7-78.
433/ Rousscou, Droit internntional public (op. cit.), ppe A51=152.

_414/ United Nations, Troaty Scrics, vol. 69, PPe 252-258, drnft Finoneinl
ond Econonic Agreenent, articles 25=27,
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this category was not precisely defined. The predecessor State later interpreted
that provision as including debts which the successor State considered as "war
debts" or "odious debts". It would appear that this was a factor in the
denunciation and repudiafion of the debt in 1956.425

(18) The other two categorices of dobte to which the newly indcependent State
succceded involved: (a) consolidated debis of the Govermment of the Netherlands-
Indics 136 and the portion attributed to it in the consolidated notional debt of
the Netherlands consisting of o sorics of loans issued before the Sccond World Vars
(1) certain specific debts to third Sta‘ccs.iﬂ/

(19) During the Round-Table Conforence, Indonesia brought up issues relating to
the degrece of "utonony which its orgens had possesscd by comperison with thosc oi"
the netropolitan country at the tine when the loans were contracted. The '
In@.onosi:h pPlenipotentiarices also, and in porticular, referred to the problan of
their assismmoent, and the utilization of andhenefit derived from those loans Ly
the htorri’coxy. As in the other cascs, it appears that the results of the
negotiations at ’ﬂ‘lc Hasue should be viewed as a whole and in the context of an
aver-all arrangcnent. The nceotiations had led to the creation of o "Netherlands-—
Indonesion Union", which wos dissclved in 1954. Shortly afterwords, in 1956,
Indoncsie repudiated 21l of its colonial debts.

(20) On the accession of Libya to independence, the General Assanbly of the

United Nations resolved the problen of the succession of States, including the
succession to debts, in resolution 388 (V) of 15 Deecanber 1950 cntitled "Econonic
and financial provisions rclating to Libya", articlc IV of which stated that

"Libya. shall e cxenpt from the paynent of any portion of the Italian public debt'.

235/ Sce "L'Indonésic répudie sa dette cnvers les P'\.y—B 'y in Libre Belpgique
of 12 Aurust 1956, quoted in: France, Présidence du Conscil ct Ministerc des
affaires étronsdres, Lo docuncntation fI‘D.nQCLlSO - Problénes écononiqucs (Paris,

28 Mgust 1956), No. 452, pp. 17-18,

53 / It has been nointained that these debts were contracted by the
dependent territory on its own -Dth. 1f and for its own account (Rousscoau, Droit
1ntcrnﬂ'blon‘.,l ublic (’JIJ. c:L‘b. P. 4513 O'Connell, State Succession ... Zop. cit. )

4375. It appears, howevcr, that the loans were controcted under Netherlands
le gislation; thus the crpunent could be made that the debts were con‘tmcto(l by
the netropolltmn Power for the account of the doponc ent territory.

437 / This involved debts contracted under the Marshall Plan and to the
United States in 19.17, to Conada in 19.5 and to Australia in 1942.
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(21) Guineo attoined its indepeondence in 1958, following its negntive vote in the
constitutional rcferendun of 28 Scptober of the sonc yeaxr cstablishing the

Fifth Republic of the TFrench Corrunity. Onc writcr stated: "Rorely in the
history of intermationnl relotions hos o succession of Stotes becun so

a‘.n:'u.ptly".”4 < The inplenentation of o nonctary refornm in Guinco led to that
country's lcaving the fronce arca, To thot was added the foct that diplonatic
relations between the former colonial Power and the nevly independent State were
severed for a long period. This situotion was not conducive to the Pronotion of
o swift solution of the problens of sﬁcccssion of States which aroéo sonc’

20 years ano. However, it scoms that o trend towards o scttlenent hos cnerged
since the resunption of diplomatic relations between the two States in 1975.

But apparently the problen of debts has not assuned o significant dincnsion in the
relations between the two States; it seons to be reducod essentially to questions
recerding civil and nilitary pensions.

(22) dnong other newly independent Statcs which had fornerly been Fronch
dependencics in Africa, the case of Madamnsca 3 nay be noted. Mrdogmsecar,
like 211 fommor Fronch overseas territorics in general, had legnl personality,
inplying o degree of finanecinl autononyy. The island wos thus able to subscribe
loans and cxcreised that richt on the occesion of five public loans in 1897, 1900,
1905, 1931 and 19.2, The dceision in prineciple to issuc a locn was nade in
Madagascor by the Governor-General, after hearing the viows of various
adninistrative orgons and ceononic and finoneial delesntions. If the process had
stopped there and it had been possible for the public actually to subscribe to the
loan, the debt would sinply have beeon contracted within the franework of the
financial outonony of the dependent territory. The loan would then have had to
be temed o "debt proper to the territory" and could not hove been attributed to

the predecessor States consequently, it would not have been considered within the

438/ Gonidee, quoted by G. Tixicr in "La succession 3 la rézic des chenins
de fer de 1'A.0.F,", Annuairc francais de droit internationnl, 1965 (Paris, 1966),
vol., XI, p. 921, '

452/ Sec Bardonnet, op._cit,
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scope of the present cor.mcnto.ry.i‘-q'g/ But it appears that o further deceision had
to Le token Ly the adninistering Power. The decision-noking process, besun in
Mrdapasear, wos completed within the fronework of the lows and reoulations of thc
central Governnent of fhc adninistering Powers  Approvel could have been given
cither by & decrce adopted in the Conseil AfEtat or by stotute. In actunl fact, |
all thcl'hla-gasy loans were the subject of legislative authorization by the
netropolitan country.'n : This authorization night be said to have constituted

o substontial condition of the loan, a sine quo non, without which the issuc of

the loan would have been impossible. The power to cnter into o gpermuine
commitnent in this regerd loy only, it would scem, with the adninistering Power,
and by so doing, it assuncd an obligation which night be compared with the
cunrentees required by IBRD, which confer on the predccessor State the status of
"primai‘y obligor" and not of "surcty mercly" -‘Hg/

(23) These dcbts were assuned by the Molagnsy Republic, which, it appenrs, did not
dispute then at the tine. The negotiators of the Fronco-Mrlognsy Agreonent of

27 Junc 1960 on co-operation in nmonctary, ccononic and finoneisl nattors thus did
not work out any spceial provisions for this succession. Iater, following o
chonge of régine, the Govermment of Madagmsecar, denounced the 1960 Agrcenent on

25 January 1973,

(2.-'»,) The former Belgian Congo acceded to independence on 30 Junc 1960, in
accordance with article 259 of the Belgion Act of 19 Moy 1960. Civil wer crupted,
anc diplonatic rclations Detween the two States were scvered from 1960 to 1962,

440/ For 2 different rcason, the first Malagasy loan of 1897 rust be
Qisrcesprded in the present cormentary. It was subscribed for o texm of 60 years,
and redenption was conpleted in 1957, prior to the date of independence. Vhother
it is defined as 2 debt oxclusive to the territory or o debt of the netropolitan
country, this loan clearly does not concern the succession of States. It romains -
an cxclusively coloninl affeir, The other loans do concern the succession of
States becouse their financial consequences continued to have an effect in the
context of decolonization.

.4:41/ Sce Act of 5 April 1897; Act of 14 April 1900; Let of 19 March 1905;
Let of 22 February 1931; Act of 16 April 1942, For further details, ssc the
toble of Malagasy public loans in Bardomnet, op. cit., ps 650.

.‘}"':2/ Sce paras. 54 to 57 of this cormentary bLelow,.
243/ Scc Rousscou, Droit intermational public (op. cit.), p. /5.
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The ﬁrobler.ls of succession of States were not resolved until five ycars later,
in two conventions dated 6 Februory 1965. The first relates to "the scttlonont
of questions reclating to the public deobt and portfolio of the 301gia.n Congo
Colony".ﬂll’/ The second concerns the stotutes of the "Bc}go-Congolcsc
Anortization and Adninistration Fund".Mr

(25) The classification of dobis was nade in article 2 of the Convention for the
scttlanent of questions rclating to the public debt and portfolio of the Belgion
Congo Colony, which distinguished three categorics of dobt: (1) "Dobt expressed
in Congnlesc francs and the debt expressed in forcign curreneics held by public
ageneics of the Congo as at 30 Junc 1960 ..."; (2) "Debt cxpressed in foreigm
currcncics and guarantced by Belgiun oo (3) "Debt expressed in foreign
curreﬁcics and not gunranteed Ly Delgiun (cxcept the sccurities of such debt held
by public agencics of the Congo) ...". This classification thus led ultinntely
to o distinetion between the internal dcht and the ecxternal deht.

(26) The internal dobt should not engoge our attention for long, not becausc it
wos "internal" but becouse it was hold by public agencics of the Con.:,-*':),'t"‘6 cr os
onc writer specifics, "three quorters" of it m».s.‘U It wos thus intemingled
with the debts of loeal pulic authoritics and honee ecammot~be regarded os o

Stote debt of the prodecessor State.

(27) The oxternel debt was subfivided into guaranteed oxtermal debt and
non-guarcnteed cxternal debi. The external debt guaranteed or assigned by
Bclpiun cxtended to two cotegories of debt, which are set out in schedule 3
acmexed to the above convon‘t:ion.“ﬂ*/18 The first concerns the Congolese debt in
respect of which Ecl(;iw.l intervened only as suarantor. It wos o debt dcnoninnted
in forecign currencics (United Stotes dollars, Swiss froncs and other currenc.ies).
In this co.fcgory,- nention nay be made of the loan agrecnents concluded between the
bol{;ian Congo and the Warla Bonk, which arc referred to in article 4 of the

Belgo-Congolese Agrecnent. The guarantee and liability of Belgiun could

e r———— ———

444/ United Wotions, Treaty Series, vol. 540, p. 227.
445/ Ibid., p. 275.

446/ A 1list of these agencics and funds is annexed to the Convention:
ibid., p. 253.

C. Lejounc, "Le contenticux financier belgo~congolois", Revue belze de
droit intemational (Drusscls), 1969-2, p. 546.

.4_4§/ United Nations, Treaty Scries, vol. 540, p. 255,

- 219 -



naturally not oxtend, with regord to the IDRD loans, beyond "the anounts
withdrawn by the Belgion Congo ... before 30 June 1960"; i.e. before independence.
Vhen it gave its guarontee, it seened that Belgiun intended to act "as prinary
obligor and not as surety merely"., According to the actual provisious of the
agreenents with IBRD, the character of State debt of the prcdccessor State cnerges
even nore clearly for the sccond category of debt guarantced by Belgiun.,
(28) The sccond type of cxtermal dcbt was called "assigned" debﬁ; it rclates to
" oans subscribed by Belgiunm, the proceceds of which were assignéd to the Belgian
Congo". - This is a particularly striking illustration of a State debt of the
precdecessor State.  Belgiun was no longer a nerc cuarantor. The obligation fcll
dircetly on Belgiun, and ‘it was that country which was the dcbtor.
(29) The two types of dcbt, gunranteed and assigned, were to become the
responsibility of Delgiunm. That is what is provided by article 4 of the
Convention for the scttlenent of questions relating to the public debt, in the
following terms:
“1. Belgium;shall assﬁﬁé”solo‘liaﬁility in éfoiy.resfcct~fof the parf of
the public debt listed in schedule 3, which is annexed to this Convention

and which foms an integral part thereof. [The preceding poragraphs
describe the contents of schedule 3.].

"2, With rernrd to the Loan Agreenents concluded between the Belgian Congo
and the International Bank for Reconstruction and Developnent, the part of
the public debt referred to in paragraph 1 of this article shall conprisc
only the anounts withdrawn by the Belgian Congo, under theose Agrecnents,

before 30 Junc 1960." 450/

(30) The external dobt not guarantced by Belgiunm, which was oxpressed in foreign
currcncy in thc casc of the "Dillon loan" issued in the United States and in
Deloion currency in the case of other loans, was owed, as onc writer says, to
"people who have been referred to as 'the holders of coloninl bonds', 95 per cent
of whon were Belgions. L Whot would scen to have been involved was o kind of
"oolonial debt", which would be outside the scope of consideration of the present
crmentary., It night be relevant, however, according to another author's view,
"ihat the finoncicl autonony of the Belgian Congo was purcly fomel in nature and

thot the administration of the colony.was completely in the hands of the Belgian

449/ Ibid., p. 257.
450/ Ibid., p. 231,
451/ Lejeunc, loc. cit., p. 546.
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nuthoritios".—ig/ Howover, ncither Belgiun nor the Congo agreed to hove that
debt devolve upon it, and the two countrics avoided tho Adifficulty by sebting up
a special international agency to handle the dobt. That is the significonce of
articles 5 to 7 of the Convention for the scttlement of quostions rclating to the
rublic debt, which established a Fund.éﬁz/
(31) Te cstablishrient of the Fund, an "autonomous international public agency",
and the arrangenent for joint contributions to it implied +two things:

(2) Neithor State in any sensc accepted the status of debtor. That is
nade clear by article 14 of the Convention:

"The scttlenent of the public debt of the Delgian Congo, which is the
subjecct of the forcgoing provisions, constitutes a solution in which cach
of the High Contracting Portics rescrves its leogal position with repprd to
recormition of the public dcbt of the Belgian Congo.

(b) The two States novertheless repgarded the natter as having heen finally

scttled, That is stated in the first parasraph of article 18 of the Convention:

"The foresoing provisions being intended to constitute a final
scttlonent of tho problems to which they relate, the High Contracting
Partics undcrtake to refroin in the future fron any discussion and fron
any action or rccoursc whatsocver in comnexion either with tho public
debt or with the portfolin of the BDelgian Conggo. Each Party shall hold
the other hamless, fully and irrevocably, for any adninigtrative or other
act perforned by the latter Party in cormmexion with the public debht and
portfolio of the Belgian Congo before the date of the entry into foree of
this Convention,"

(32) In the casc »f the indeopendence of Algeria, article 18 of the "Declaration of

Principles concerning Econonic and Financial Co-operation”, contained in the

454 . .
Evion Agroomonts,15 provided for the successicon of the Algerien State to

452/ Rousscau, Droit intcrnational public (op. cit,), p. A53.
453/ Sce article 5, para. 1, of the Convention:

"Beloiun and the Congo jointly cstablish, by this Convention, an
autoncorious international public agency to be known as 'the Delro-Congolese

Mortization and Adninistrantion Fund', hercinafter referred to as 'the Fuand',
The Statutes of the Fund shall Dbe cstablished by a scparate Convention.”

The Fund was to rccecive an anmual contribution in Delgian francs fron the two
States, two-fifths of which was to come from Belpiun and three-fifths fron the
Congo (article 11 of the Convention),

éii/ Exchonge of letters and declarations adopted on 19 March 1962 ot the
closc ¢f the Dvion tolks, constituting an agreonent between France and Alqerios
Inited Nations, Troaty Scricg, vol, 507, p. 25.
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Fronce's richts and obligntions in Algcria. However, nceither this declaration
of principles nor the other declarations contained in -the Evian Agrecanents
referred specifically to public debts, nuch less to the various cotesorics of
such dcbts, so that authors have token the view that the Agreanents were silent
on the natter.S .

(33) Negotiations on public debts were conducted by the two countrics from 1963
wuntil the ond of 1966. They resulted in o nmunber of agreancnts, the nost
inportant of which was the agrecnent of 23 Deconber 1966, which scttled the
finoncial differences between the two countrics through the paynent by Algerio to
Fronce of o lunp sun of 400 nillion francs (40 Dillion old franes)., Algeria
does not seenn to have succeeded to the "Statc debts of the predecessor State" Wy
noking the paynent sincc;, if it had so succceded, it would have paid the noncy not
to the predecessor State (which would Ly definition have been the debtor), but to
any third partics to which France owed noncy in comncction with its previous
activitics in AMgeria., What was involved was, rather, debts which night be
temed "nisccllancous" debts, resulting fron the takcover of a1l public scrvices
by the newly independent State, assuncd by it as conpensation for that take-over
or in respect of the repurchasc of certain property. Also included were

cx post focto dcbts covering what the succeossor State had to pay to the

predecessor State as o finol scttlocnent of the succession of States. Mperia
was not assuning Fronce'!'s State dcbts (to third States) connceted with its
activities in Alzeria.

(34) In the negotiations, Algeria arsued that it hod agreed to succeeld to France's
"obligntions" only in return for certain French cornitneonts to indecpendent
Mgeria.  Under the aforementioned "Decleration of principles", o Fronch
contribution to the ccononic and social developnent of Algeria and "Moxketing
facilities on Fronch territory for Algerion surplus production® (winc);‘i@/ were

to be the guid pro quo for the obligmtions assuncd by Algeria under article 18 of
the Declaration. The Algerian negotiators nmaintoined that that "contractual"
undertaking between Algeria and France could only be regarded as velid if two
conditions were nmet: (a2) that the respective oblisntions were properly balanced,

and (b) that the finoneciol situntion inherited by Algeria was a sound onc.

455/ Rousscou, Droit international public (op. cit.), p. 454, and O'Conncll,
Statc Succession ... (op. cit.), pp. 424-216,

456/ United Notions, Treaty Series, vol. 507, pp. 57 and 59.
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(35) Algeria also refused to assunc debts representing loans which France had
contracted during the war of independence for the purposc of carrying out ccononic
projects in Algeria. fThe Algerian delegation argued that the Projcets had been
undertaken in a particular political and military context in order to advance the
interests of the French scttlers and of the French presence in general and that
they fell within the over-all francwork of Fronce's ccononic strategy, since
nearly all of France's investnont in Algerin had been conplcnentary in nature,.

The Algerions 2lso argucd that the departure of the French population during the
nonths preceding independcnee had resulted in nassive disinvestnent and that
Algeria could not pay for investnents at o tine whon the necessary ineconc had
dricd up ond, in nddition, o process of disinvestnent had developed.

(36) The Algerion negotiators stoted that o substantial part of the ccononic
progrorme in Algeria hnd had the offcet of incurring dcbts for thot country while
it still hod dcpendent status. They argued that, during the scven-and-a-half years
of wor, the adninistering Power had for political reasons been over-gonerous in
pledging Algeriats backing for mmnerous loons, thus seriously conpronising the
Algerinn trensury. Finnlly, the Algerian nepotintors refuscd to assunc certain
dcbts thoy considered to be "odious dcbts" or "wor debts", which Fronce had charged
to Algeria, ‘

(37) This brief account, which shows thc extent of the controversy surrounding
cven the question how to refer to the dcbts (French State debts or debts proper to
the dependent tcrritoxy), gives an indieation of the conplexity of the Algerian-
French finoneial dispute, which the negotiators finally scttled ot the end of
1966.

(38) As to the independence of Dritish dependeneics, it would appeor that
borrowings of Dritish colonies wore nade by the colonial authoritics and were
charges on colonisl revenues alone. 8 '.ﬁhe generel practice appears to have
been that, upon attaining indecpendenee, formmer Dritish colonics succceded to four
categories of loans: loans under the Coloniol Stock Acts; loans fron IBRD;
colonial welfare and develoment loans; and other raisings in the London and

451/ Onc writer has stated that the 1966 agreenent constitutod "a compronisc"

(Rousscou, Droit intermntional public (op, cit.), p.454.

458/ 0'Conncll, State Succession ... (op. cit.), p. 423.
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local stock market.@/ It would therefore scem that such debts were considercd
to be debts proper to the dependent territory and hence might be outside the scope
of the draft articles, in view of the definition of Statc dobts as thosc of the
predecessor State,

Financial situation of ncwly indcpendent States

(39) Ihtemational law cannot be codificd or progressively developed in isolation
from the political and cconomic context in which the world is living at present.
’ihe Commission belicves that it must rcfleet the concerns and needs of the
intermational community in the rules which it Proposcs to that community., Tor
that reason, it is impossible to cvolve a sct of rules eoncerning Statc dcbts for
vhich newly independent States are liable, without to some cxtont taking into
account the situation in which a number of thesc States arc placed,

(40) Unfortunntely, statistical dota arc not available to show cxoctly how much
of the extensive debt problam of thesc countrices is duc to the fact of their having
attained independence and assumed certein dobts in connection with the succession
of States, and how much to the loans which they have had to contract as sovereign
States in an attanpt to overcone their undcr—developmcnt.@/ Sinilarly, the
relevant statistics covering 21l the developing countrics connot casily be broken
dowm in order to individualize and illustrate the specific situation of the newly
independent States since the Sceond World Var, Ehc figurces given below relate to
the extemecl debt of the developing countrics; theoy include the ILatin Anerican
countrics - i.c., countrics decolonized long ago. ﬁcre the ain is not so much to
calculate precisely the finoneial burden resulting fron the assunption by the ncwly
independent States of the debts of the predeccssor Stotes as to highlight a
dranatic ond widespread debt problen a.ffcctiﬁg the najority of the developing
countrics. Ehis context and this situation inmpart particular and specific
overtones to succession of States involving newly independent Stotes that do not

gencrally arisc in conncction with other types of succession.

459/ Ibid., p. 424,

460/ The statistics published or nade available by international ccononic -
or finaneial orgenizations arc not sufficicently detailed to cnable o distinction
to be drawn between debts which predate and debis which Postdate independeonce.,
OECD has published various studics and mumnerous tables giving o breckdown of dcbts
by debtor country, type of creditor ond type of debt, but with no indication of
whether the debts arc "colonial dcbts". Sce OECD, Total cxtcrnal liabilities of

developing countries (Paris, 1974).
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(x1) The inereasingly burdensonic debt problen of these countrices has becone a
structural phenonenon whose profound offeets were apparent long before the present
international cecononic crisis. In 1960, the developing countrics'! oxtornal
public (cbt already cmounted to several billion dollars.” During the 1960s, the
total indebtedness of the 80 developing countrics studicd by UNCTAD incressed at
an anmual rate of 14 per cent, so that at the ond of 1969 the cxternal public dcbt
of these 80 countries ocnounted to $59 billion, 61 It wos cstinated that at the
sane date the total suns disbursed by thosc countrics sinply for servicing the
public debt and repatriation of profits was $11 billion.46—2/ At thot tine
already, in certain developing countries the scrvicing of the public debt alone
consuned over 20 per cent of their total cxport carnings, In its anmual report

2 o
for 1980,@/ the World Bank estinated that by the cnd of 1979, the outstanding
nediun-tem and long-tem disperscd debt fron public and private sources of
developing countries would reach $376 billion, Scrvice paynents on that debt
were estinated to amount to $69 nillion,
(42) This considcrable increase in the oxternal debt Placcd an unbearable burden
on certain countrics, particularly o nunber of developing countries which f{:.cecl an
alaming situation:

"During the past years, a growing nunmber of developing countries have
expericnced debt crises which warranted debt relief operations. Multilateral
dent rencgotiations were wndertaken, often rcpeatedly, for Argentina,
Bongladesh, Brazil, Chile, Ghana, India, Indonesia, Pokistan, Peru and
Turkey. In addition, around o dozen developing countries were the subjcct
of bilateral debt renegotiations. Debt cerises have disruptive offcets on
the ccononies of developing countrics and a disturbing influence on
crcditor/debtor rclationships., Resource providers and recipicnts should

therefore cnsure that the international resource transfer is cffected in .
such o way that it avoids dcbt difficulties of developing countries." 464/

— - 461/ UNCTAD, Dcbt problens of developing countries: Recport. by the
UNCTAD sccrctar_io,t, United Nations publication, Sales No. E.72, II.D.12

262/ Sce Proccedings of the United Nations Conference on Trade and
Developnent, Third Session, vol, III, Financing ond invisibles (United Nations
publication, Sales No. E.73.II.D.6) P 71, docunent TD71187Supp.5, Para. 4.

1‘:65/ World Bonk, Annual Report, 1980 (\e’a.shingbon, D.Ce), pp. 20-21,

‘4:64/ CECD, Dcbt problens of developing countrics (Po.ris, 1974), De 2

y Doara. 12,
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(13) The considemble increcse in inflotion in the industrinlized ccononics that
begen in 1973 wes to have scrious conscquences for the developing countrics, which
depend heevily on thosc ccononics for their inports, and thus aggroaveted their
cxtornal dobt,

(44) T™e current doficit of thesc non=oil-cxporting countrics increased fron
39.1 billion in 1973 to $27.5 billion in 1974 ond $35 dillion in 1976.§é§/ ahesc
deficits resulted in o huge inereasc in the outstanding cxternal dcbt of the
acvelopinc countric_:_s_ and in the scrvice poynents on that debt in 1974 and 1975.

A rceent study by IMF rcveals that the totol outstonding puaranteed public debt

of these countrics inerensed fron about $62 billion in 1973 to an estinated

$95.6 billion in 1975 - on incrensc of over 50 per cont.288/

(:,.5) In addition, while the doveloping countrics! indebtedness was increasing, the
rclative voluc of officinl C‘.cveloment assistonce was declining, the volume of such
tronsfers having ronained far below the ninirmn of 1 per cont of GNP called for by
the i[ntcmtioml Develomment Stroatesy. In addition to and sinultancously with
this trond, there wos o considerable increasc in reverse tronsfers of resources in
the fom of rcpatrintion of profits nade by investors fron developed countrics in
developing countrics,. ;i'ne inexrcasce in the absolute vnluc of resources transfeorred
to the Ceveloping countrics in fact conceals o worscning of the debt situation of
thosc countrics, it has beon cstinated that the total percentage of export
cernings used for debt service was 29 per cent in 1977, compared with 9 per cont
for 1965.

(46) Concern cbout the debt problem hos been reflected in the proceedings of nany
intemational neetings, of which those nentioned in this and the following
parasraphs noy sexve as illustrations, Arrongenents agrecable to both
developing countrics cnd industrialized c_:gcditor States to ronedy this dranatic

“"65/ DIF, "World ceonmonic outlrok: Doevelopnoents ond prospects in the
non=-oil prinnry produecing countries", p. 4, table 1,

!"66’ I‘L‘lid.. 9 t«',‘.blc 8.
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situntion have not been easy to reach, The debtor countries have indicated that,
in their view, their indcbtedness is such that, if it is not rcadjusted, it nay
canccl out any develeopnent effort.iGl/

(47) '.[he issue of canccllation of the debts of the ,fomer.c_qlonized countrics has

1
been raised by certain newly indcpendent States.iéa-/ The Goneral Asscnbly, by

S ————

4.61/ At the Fourth Confercnce of Heads of State or Govermment of Non-Aligned
Countrics held at Algicrs fron 5-9 Scptcnmber 1973, the problen was stated as
follows:

"The adverse conscquences for the current and future developnent of
developing countrics arising fron the burden of external debt contracted on
hard tcms should be ncutralized by appropriate international action . .o

"Appropriatc neasurcs should be taken to alleviate the heavy burden of
debt-servicing, including the nethod of rescheduling."  (Docunents of the
Fourth Conference of Heads of State or Govermment of Non-Aligned Countrics,
"Action progrerne for ccononic co-operation", scetion cntitled "International
nonetary and financinl systens", paras. 6-=7 (A/9330, Do 92).

468/ Speaking at the sixth special session of the United Notions
Goneral Assconbly, in his capacity as Chaimon of the Fourth Conferonce of Herds of
Stote or Govc:mnent of Non-Aligned Countrics, the Hend of State of Algeria declared:

"In this rogore it would be highly desirable to exonine the problen of
the present indobtedness of the doveloping countriecs. In this cxaninntion,
we should consider the canccllation of the debt in o great nunbor of cases and,
in other cascs, refinancing on better tems a8 regords noturity dates,

deferrals and rates of interest," (Officisl Records of the General Asscnbl ’
Sixth Spcecial Scssion, Plcnary I‘Iceth_h'“'-*s, 2208th neceting, parn. 136;.
Lt the sccond session of the United Nations Confercnce on Trade and

Developnent, held at New Dclhi, Mr. L. Negre, Minister of Finonee of Mnli, soid ot
the 58th plonaxy neeting: ‘

"Mony countries could legitinately have contested the legnl mlid:ity of
Cebts contracted under the auspices of foreizn Powers .. « the developing
countrics asked their creditors to show a greater spirit of cquity and
suggested that, during the present Confercnce, they night deerce ... the
concellation of all debts contrnotod during the coloninl period ees,
Proccedings of the Unitea Nations Confercnee on Trade and Developnent,
Second Segsion, vol, I (and Corr,l and 3 and Add.1-2), Reoort ond annexes
(United Nations publication, Sales No, E.68,II.D.14), ammox V, p. 140).

- During an official wvisit to Frcnch-spoa.king Africa, the President of the

Freneh Republic, Mr, G. Ponpidou, dceided to cancel o debt of about 1 billion francs
owed by 14 Africen countrics. That gesture, which was well rceeived, does not f£211
within the scope of this draft, which is not concerned with the debt-claing of the
DPredecessor Stote (constituting State property of that State), Sce Journal

officicl de lo Rénublique frangaise: Iois ot dfcrets (Paris, 20 July 1974)

106th ycor, Ho, 170, p. 7577. ’ : _
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rosolution 3202 (S~VI) of 1 Moy 1974, adopted the "Programne of Action on tho
- Establishnent of o New International Econonic Order", which provided in
scction IT.2 that all efforts should be nade to take, inter alia, the following

neasures:

n(f) dppropriate urgent neasures, including intermationnl action,
should be token to mitigate adverse consequences for the current and future
devcloprent of developing countries arising fron the burden of extornal
debt contracted on hard tems;

"(g) Debt renegotiation on o casc-by-case basis with a view to
concluding agreenents on debt cancellation, noratoriun, rescheduling oxr
interest subsidization,"

(48) Resolution 31/158, adopted by the Geneml Assanbly of the United Notions on
21 Decenber 1976, concerning "dobt problens of developing countrics" states:

"The General Assenb;x,

"Convinced that the situation facing the developing countries coan be
nitigated by decisive and urgent rclief neasurcs in respect of ,.,. their
officinl eee Ccbts seay

"Acknowledging that, in the present circunstances, therc arc sufficient
comnon claents in the dcbt-servicing difficultics faced by various
developing countrics to warrant the adoption of general neasurcs relating to
their cxisting debt,

"Recormizing the especially difficult circunstonces and debt burden of
the nost scriously affected, least developed, land-locked and island
developing countries,

"l. Considers that it is integral to the establishnent of the new
international eccononic order to give a new orientation to Procedures of
reorganization of debt owed to developed countries away fronm the past
experience of a prinarily cormercial francwork towards o developniental

approach;

"2. Affims the urgency of reaching a general and effective solution to
the debt problans of developing countries;

"3. Agrees that future debt negotintions should De considered within
the context of internationally agrced developnent targets, national
developnient objectives and international financial co-operation, and debt
reorganization of interested developing countries carried out in accordance
with the objectives, procedurcs and institutions evolved for that purposc;

"4. Stregses that all these nmeasurcs should be considercd and

inplenented in a namnner not prejudicial to the credit-worthiness of any
developing country; '
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"5. Urges the Inmternational Confercnce on Econonic Co-opecration to
reach on carly agrcenent on the question of immediate and generalized dcbt
relicf of the official debts of the developing countries, in barticular of
the most seriously affected, lecast developed, land-locked and island
developing countrics, and on the reorganization of the ontire system of
dcbt ronegotiations to give it a developmental rather than 2. commercial

orientation.”

(49) The Conference on International Econonic Co-operation (sometimes rofeorred to
as the "North-South Conference”) did not reach final agreement on the issue of
debt relief or reorganization. The General Assembly, on 19 Decomber 1977, adopted
resolution 32/187 entitled "Debt problens of developing countries" which reads,

inter alian:

"The Gencral Assenmbly,

o0

"Concerned that nany developing countries arc experioncing oxtrene
difficulties in servicing their external debts and are unable to pursue or
initiate inportant developnent proj ects, that the growth rerfornance of the
nost seriously affected, least devcloped, land-locked and island developing
countrics during the first half of this decade has been extrenecly
unsatisfactory and that their por capita incomes have hardly increased,

"Considering that substantial debt-roliof neasures in favour of
developing countries are essentinl and would result in a significant

infusion of untied resources urgently required by nany developing countries,

"Notiny that the Special Action Progromme of %1 billion offered by
the developed donor countrics at the -Conference on Intemational Econonie
Co-nperation will cover less than one third of the anmual debt-scrviec
paynents of the most seriously affected and the least developed countries,
and that substantive action has yet to be taken by them to inplenent the

Progromnme,
[N X

2. GCalls upon the Trade and Developnent Board ot its ninisterial

session to reach satisfactory decisions on:

(a) Generalized debt relief by the developed countrics on the official
debt of developing countries, in particular of the nost seriously affccted,
least developed, land-locked and island developing countries, in the context
of the call for a substantial increase in net official develnpnent assistance

flows to developing countries;

(b) Reorganization of the entire systen of debt renegotiation to give
it a developuental orientation so as to result in adequate, cquitable and
consistent debt reorganizations; :
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(¢) The problenms crented by the inadequate access of tho najority
of developing countries to international copital norkets, in particular
the danger of the bunching of repaynents caused by the short maturitics
nf such loans;

"3e¢ Wclcomes the steps taken by sonc developed countrics to cancel
official dcbts owed .to then by certain developing countrics and the
decision to cxtend future official developrent assistonce in favour of
the nost scriously affected and the least developed of the developing
countries in the forn of grants, and urges that this be followed by
sinilar decisions by other developed countries;

"4+ Recommends that additional financial resources should be
comnitted by multilateral developnent finance institutions to the
developing countries experiencing debt-servicing difficultics."
(50) In response to resolution 32/187, at the third (ninisterial) part of its
ninth specizl session, the Trade and Developnent Board adopted resolution 165 (S~IX)
on "Debt and developnent problens of developing countrics". That resolution

states, inter alia:

"Ihe Trade and Developnent Board,

"Noting the pledge given by developed countries to respond pronptly and
constructively, in a nultilateral franework, to individual requests fron’
developing countries with debt-scrvicing difficulties, in particular the
least developed and most scriously affected anong these countries,

"Recormizing the inportance of features which could provide guidance
in future operations relating to debt problens as o bLasis for dealing
flexibly with individual cases, ‘

"Recalling further the comnitnents nade internationally by developed
donor countries to increase the volune and improve the quality of their
official development assistance,

"Aware that neans to resolve these problens arc onc of the urgent
tasks before the international community,

"Arrees to the following decisions:
A .

"l. Members of the Board considered a number of Proposals node by
developing countries and by developed narket-cconony countrics,

"2, The Board recognized that nany poorer developing countries,

particularly the least developed anmong then, face scrious developnent
problens and in some instances serious dobt-service difficultics,
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"3« The Board notes with interest the suggestions nade by the
Scerctary-General of UNCTAD with respect to an adjustnent of tems of
Past bilateral official developnent assistance in oxder to bring then
into linec with the currently prevailing softer terms,

"A. Decveloped donor countrics will scek to adopt neasurcs for such an
adjustnent of tems of past bilateral official developnent assistance,
or other cquivalent Dcasures, as a neans of inproving the net flows of
official developnient assistance in order to enhance the developnent
cefforts »f thosec developing countries in the light of intemationally
acrecd objectives and conclusions on aid. *

"5. TUpon uwndertoking such neasures, cach developed donor country will
deternine the distribution and the net flows involved within the context

o.f its own aid policy.

"6, In such a way, the net flows of official developnent assistance in
appropriate forns and on highly concessional terms should be inproved

for the rceipients,

B

"8. In accordance with Conference resolution 94 (IV), the Board reviewed
the intonsive work carricd on within UNCTAD and other intermational
foru:s on the identification of those features of past situations which
could provide guidance for future operations relating to debt problems
of intercsted developing countrics.,

"9« The Board notes with appreciation the contributions made by the
Group of 77 and by some members of Group B,

"10, Common to the varying approaches- in this work are certain bhasic
concepts which include, inter alias

"(2) International consideration of the debt problen of a
developing country would be initiated only at the specific request of
the debtor country concerned; '

"(b) Such consideration would take Place in an appropriate
multilateral franework consisting of the interested Paxrties, and with
the help as appropriate of relevant international institutions to
ensure tinely action, taking into account the naturce of the Problen,
which nay vary from acute balance-of-paynents difficulties requiring
imnediate action to longer torn situations relating to structural,
financial and transfer-of-resources problens requiring appropriate
longer torn neasures;

-

" (c) International action, once agreed by the intercsted DParties,
would take due account of the country's econonic and financial situation
and performance, and of its developnent prospects and capabilities and of
external factors, bearings in mind internationally acreed objectives for
the developnent of developing countries;

-
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"(1) Debt reorganization would protect the interests of hoth
debtors and creditors equitably in the context of international
econoriic co=opcration.

(51) on 5 Decenber 1980, the General Assembly by resolution 35/56 adopted the
"Internaticnal Developnient Strategy for the Third United Nations Developnent
Decade"s Included anong the "Policy neasurcs" regarding "Finoneial resources
for developnient" is the followings
"111, Negotiations regarding internationally agreced features for futurc
operations related to debt problems of intecrested: developing countrics
should be brought .to an early conclusion in the licht of the general

Principles adopted by the Trade and Developnent Board in scection B of
its resolution 165 (S-IX) of 11 March 1978,

"112. Governnients should scck to adopt the following debt-relief actions
or cquivalent neasures:

"(2) Comnitments undertaken in pursuant of section A of Trade and
Developnent Board resolution 165 (S—IX) should be fully inplenonted as
quickly as possible;

"(b) Retroactive adjustment of temms should bhe continued in
accordance with Trade and Development Board resolution 165 (S-IX), so
that the inprovenent in current terns can be applied to outstanding
official developnent assistance debt, and the United Nations Conference
on Trade and Development should review the Progress nade in that

recard.”

Rule rcflected in article 36

(52) It nay, at this juncture, be helpful to recall the scope of Part IV of the
draft articles and the provisions of a.rticlé 31 defining "State debt". As has
been noted, Y debts proper to the territory to which a succession of States
relates and contracted by one of its territorial authorities arc excluded fron
the scope of "State debt" in this draft, as they nay not Properly be considered
to be thé debts of the predecessor State. In adopting such an approach in the
context of decolonization, the Cormission is aware that not all problens reliating
to succession in respect of debts are settled for newly indecpendent States by
article 36. In fact, the bulk of the ligbilities involved in the succession ma;.y

469/ Official Records of the General Assembl Thirty-third session,
Supplenment No, 15 zA733715,, vole Iy DRe 43-45, Part Two, Annox I,

470/ Sce paras. (14) et _seg. of the commentary to article 31 above.
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not, in the casc of decolonization, consist of State debts of the prececessor
State. They nay be dobts said t" be "proper to the dependent territory",
contracted under a very formal financial automony by the orzgans of colonization
in the territory, which nay constitute a considerable volune of lizbilitics,

As has been scen, disputes have frequently arisen concerning the real nature of
dchts of this kind, which are at tines considerced Ly the nevwly independent State
as "State debts" of the Predecessor State, which nust renain the responsibility
of the latter, The category of debts directly covered by a.rticie 36 ié therefore
those dc'i)ts contracted by the Govermnent of the adninistering Power on behalf and
for the account of the dependent territory., These are, properly speaking, the
State dchts of the predecessor State, the fatc of which upon the cnergence of a
newly independent State is the subject natter of the article, _

(53) s1so excluded are certain debts assunied by o successor State within the
context of an acrecnent or arrangenent proviling for the independence of the
fornerly dependent territory. They include "miscellancous debts" resulting fron:
the takeover byA the newly independeﬁt State of, for exanple, 21l public services,
They do not appear to be debts of the predecessor State at the date of the
succession of States, but rather correspond to what the successor State pays for
the final scttlenent of the succession of States, Iﬁdocd, such debts ﬁay be said
to represent "debt-claing" of the predecessor State against the successor State
for the settlemen‘l; of a dispute arising on the occasion of the succession of
States .%/ .Finé,lly, as explained a.bove,ﬂz-/ the Commission has left aside the
question of drafting general Provisions relating to "odious de‘bts " |

/E:Zl/ Another category of debts should be excluded: that of the "national"
debt of the predecessor State. Such dchts would be those contracted by the
predecessor State for its own account and for its own national netropolitan use,
but part of which it was decided should De borne by its various dependent
territories. This category relates to the archaic practices of certain States _
during the tine of colonial enmpires several centuries ago, which are irrelevant =~
in the contenporary world. It also covers certain rare cases occurring in nodern .
tines when the adninistering Power, in the face of national or ‘intemational
danger (such as the First and Second World Wars) nay have contracted loans to ,
sustain its war effort and associated its dependent territories in such efforts by -
requesting then to contribute, (This does not, of course, relate to nilitary
efforts directed against the dependent territory itself.) “As this category. of
debts is cxceptionally rare, it was decidcd to. leave it aside in the present
context, ’

472/ Sece paras, (41)-(43) of the coﬁmentary to‘article 31,
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(54) Further in regard to the scope of the preosont articlec, State proctice
concerning the emergence of newly independent States has shown the existence of
another category of dcbts: those contracted by a dependent territory, but with
the guarantee of the administering Powere. This category includes, in particular,
nost loans contracted between dependent territories and ﬁRD. T-he latter required
o particulerly sound guarontee from the administering Power. ’]En nost, if not all,
guarantee agrcenont concluded between IBRD and an adninistering Power for o
dependent territory, there are two inmportant articles, articles EEI and IiI:

Article IT

"Paragraph 2.01. Without limitation or restriction upon any of the
other covenants on its part in this Guarantce Agrecnent contained, the
guorontor hereby unconditionally guaranteces, as prinary oblicor and not as
surcty werely,* the due and punctual payment of the principal of s and the
interest and other charges on the loon ...

"Paragraph 2.02. Whenever therc is rcasonsble cause to believe that
the borrower will not have sufficient funds to execute or to arrange the
execution of the project in conformity with the Loan Agreenent, the
guarantor, in consultation with the Bank and the borrower, will toke the
neasurcs necessary to help the borrower to obtain the additional funds

required,
Article ITT

"Parosraph 3,01, It is the mutual understanding of the guarantor

end the Bank that, except as otherwise hercin provided, the guarantor.

will not grant in favour of any external debt, any prefercnce or priority

over the loan ..."
(55) In the case of a guaranteed debt, the guarantec fumished by the adninistering
Power legally creates a specific obligation for which it is liable, and a
correlative subjective right of the creditor. If the succession of States had the
effect of extinguishing the guarantee altogether and thus relieving the predecessor
S*I:a.te~ of onc of its obligations, a right of the creditor would unjustifiably
disappears The problen is not, therefore, to determine what happens to the debt
proper to the dependent territory - which, it appears, is in fact nornelly assuned
by the newly independent State - but rather to ascertain what becones of the elencnt

- Sce, for exarple, Guarantee Agreenment (Northern Rhodcsia-modcs'ia
Railways Project) between the United Kingdon and IBRD, signed at Washington on
11 March 1953 (United Nations, Troaty Series, vol. 172, p. 115).
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by which the debt is supported, furnished in the forn of & guarantee by the
adninistering Power., In other words, what is at issuc is not succession to the
debt proper to the dependent territory, but succession to the oblization of the
predecessor State in respect of the territoryts dcbt. )

(56) '.l;he practice followed by IBRD in this regard secens clear, E‘he Bank turns
first to the newly independent State, for it considers that the loan agrecnents
signed by the dependent territory are not affected by a succession of States as
long as the debtor renaing identifiable., For the burposes of these loan agrecnents,
iBRD scens to consider, as it were, that the succession of Statps has not changed
the identity of the oentity which existed before independence, Howcver, the World
Bank considers - and the rredecessor State which has guarantecd the loan does not
in any way deny - that tne legal effects of the contract of guarantec continuc

to operate after the territory has becone independent, so that the Bank can at any
tine tum to the predecessor State if the successor State defaqlts. The practice
of the World Bank shows that the Predecessor Stote cannot be relicved of its
guarantee obligation as the principal debtor unless a new contract is concluded

to this ceffect betwean IBRD, the successor State and the predecessor State, or
between the first two for the purpose of relicving the predecessor State of all
charges and obligations which it assuned by virtue of the fuarantee given by it
earlier, .

(57) ;Bca,ring these considerations in nind, the Cormission considers it sufficicnt
to note that a succession of States does not as such affect a cuarantee given by a
Predecessor State for a debt assuncd by one of its fornerly dcpendent tei'ritories.
(58) In the scarch for a general solution to the question of the fate of State
debts of the predecessor State upon the energence of a newly independent State,
sone writers have stressed the criterion of the utility or actual benefit which
the loan afforded to the fornerly dependent territory, While such a criterion
nay appear uscful at first glance, it is clear that if established as the basic
rule goverming the matter at issue, it would be ‘extrenely difficult to apply in
practice. During a regional symposiun held at Accra by UNI_[_TA.R in 1971, the
question was raiscd in the following terns:

e ——————

474/ S#nchez de Bustamante y Sirvén, op, cit., pp. 296~297.
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"Po justify the transfer of debts to a newly independent State, it

was ariuel oo that, since in a najority »f cases the netropolitan Power

nade scparate fiscal arrancements for the colony, it would bLe possiblc to

deternine the nature and extont of such debts. One speaker arcucd that

any debt contracted on behalf of a siven colony was not necessarily used

for the benefit of that colony. He sussestedl that Perhaps the determining

faotor should be whether the particular lebt was used for the henefit of

the colony. Althouch this point was generally acceptable to several

delegates, doubt was raised as regards how the utility theory would in

practice be opplied, i.e, who was to determine and in what namnor the

anount of the debt which had actually been used on beholf of the

colonye" 475/
(59) In the casc of loans granted to the administering Power for the developnent
of the dcpendent territory (criterion of intended usc ‘and allocation), the colonial
context in which the dévclopment of the territory nay have token Place as a result
of these loans must be kept in nind. It is by no neans cexrtain that the investnent
in question 4id not prinarily benefit a foreign colonial settlenent or the
netropolitan cconony of the adninistering Power.ﬂé/ Even if the successor State
retained sonc "trace" of the investment, in the form, for exarple, of public works
infrastructurcs, such infrastructures night be obsclete or unusable in the
context of decolonization, with the new orientation of the cconony or the new
planming priorities decided upon by the newly independent State.
(60) Another factor o be taken into account in the drafting of a general rule
concerning the subject-matter of this article is the capacity of the newly
independent State to pay the relevant dcbts of the predecessor State. This factor
has arisen in State practice in connection with cascs other than that of ncwly
independent States. The Permanent Court »f Arbitration, in the Russian Indommity

cas of 1912, reccognized that:

"E::Zﬁ/ Report of the United Nations Regional Symposiun on_International Law
for Africa, 14~28 January 1971, Accra, Ghana, organized by UNITAR at the
invitation of the Ghanian Govermment, p. 9.

476/ Mention nay be nade of article 255, scction 2, of the Troaty of
Versailles, which provided that:

"In the case of Poland that portion of the doht which, in the opinion
of the Reparation Commission, is attributable to the necasures taken by the
German ond Prussian Governments for the German colonization of Poland shall
be excluded from the apportionnent to be nade under Article 254",

British Foreirm ond State Papers, 1919, (ope cit.), p.125. :
A7/ TUnited Nations, Reports of Intemational Arbitral Awards, vol, XT
(United Nations publication, Sales No. 61.Vel), Dadidl,
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"The defence of force Inajeure ... may be pleaded in public as well
as in private international law: international law must adapt itself

to political necessities." 478/
The treaties of peace concluded at the end of the First World War seem to indicate
that, in the apportionment of predecessor State debis betﬁcen various successor'
States, the financial capacity of the latter States, in the saensz of future
raying capacity (or contributing capacity), was in some cascs taken into
account, Onc author quotes an example of State practice in 1932, in which
the creditor State (the United States) declared in a note to the debtor State
(the United Kingdom) that the principle of capacity to pay did not require that
the foreign dcbtor should pay to the full limit of its present or future capacity,
as no scttlement which was oppressive and which delayed the recovery and progress
of the forecign dcbtor was in accordance with the 'Erue interest of the creditor. 0
(61) Transposed to the context of succession to debts in the case of newly
independent States, these considerations relating to the finoncial capacity of
the debtor arc.of -great importance in the search for a basic rule governing such
succession. The Commission is not unaware of the fact that cases of "State
default" involve debts already recognized by and assigned to the debtor whereas,
in the cascs with which this article is concerned, the debt is not yet "assigned"
to the successor State and the whole prb‘blem is first to decide whether the newly
independent State must be made legally responsible for such a debt before deciding
whether it con assume it financially. Nevertheless, the two questions must be
linked if practical and just solutions are to be found for situations in which
prevention is better than cure. It may be asked what burpose is served by
affiming in a rule that certain debts are transferable to a newly independent
State if its cconomic and financial difficulties are alrcady known in advance to
constitute a substantial impediment to the payment of such debts.ﬂ/ Admittedly,

478/ i'bid., Pe 443. [Translation by the Secretariat]

Sec Rousseau, Droit international public (ops_cit.), pp. 442-447,
464-466, ond Foilchenfeld, op. cit., pp. 458-461, 852-858. -
480/ G. Jeze, "Les défeillances 4'Etat", Recueil des COUTS eee 1955~-ITT
(Paris, Sirey, 1936), vol. 53, p. 392. v

481/ "Reconstruction of their economies by several ncw States has raised
questions of the continuity of financial and economic arrangenents nade by the
former colonial Powers or by their territorial adninistrations,” (Intemational

Law Association, opes cite p. 102),
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teking into account explicitly in a draft article the "finoncial capacity" of a
State would involve a somewhat vague phrase and might leave the way open for
abuscs. On the other hand, it is neither possible nor realistic to ignore the
reasonable limits beyond which the assunption of debts would be destructive for
the dcbtor and without result for the creditor, .
(62) The above goneral considerations concerning the capacity to Pay must be
viewed in relation to the developments occurring in contenporary international
relations concerning the principle of the Permancnt sovereignty of every people
over its wealth and natural resources, which constitutes o fundanental elcment
in the right of peoples to sclf-determination, 82 This principle, as it energes
fron United Nations practice, is of substantial si@ificance in the context of
the financial capa.cit& of newly independent Statcs to succced to State debts of
the predecessor State which nay have been linked to such resources (which nay
for example have been Pledged as security for a debt)e Thus the traditional
issuc of "capacity to Pay" tust be seen in its contenporary fromework, taking
into account the .p:r._'ésent_ifiganc_igl, situation of newly independent States as well
as the inplications of the Paranount right of self-deternination of the peoples
and the principle of the Pernanent sovereignty of every people over its wealth
and natural resources., ‘
'(63) In attenpting to draft a basic rule applicable to succession to State debts
of the predecessor State by newly independent States, the Commission has
approached its task by drawing inspiration fron Article 55 of the United Nations
Charter:
"With a view to the creation of conditions of stability and
well=being which are necessary for peaceful and friendly relations

anong nations based on respect for the principle of equal rights
and self-determination of Peoples, the United Nations shall Ppronoteo:

ae higher standards of living, full enploynent, and conditions
of ccononic and social progress and developnent;

be solutions of international ccononic, social, health and

related problems; and international cultural and cducational
co=operationg" :

A —————

482/ Sce paras. (26) to (29) of the commentary to article 14 above.,
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Stability and oxrderly relations between States, which are necessary for peaceful
and friendly rclations cannot be divorced from the principles of equal rights

and sclf-determination of peoples or from the over-all efforts of the Present-day
international community to promote conditions of economic and social progress and
to provide solutions of international econonic problens. State practice and the
writings of jurists do not provide clear and consistent answers to the question
of the fatc of State debts of the former netropolitan Power, Thus, the Commission
is awarc that, in drawing up rules governing the subject-natter, it 1s inevitable
that a ncasure of progressive developnent of the law should be involved. State
practice shows conflicting principles, solutions based on conpronise with no
explicit rccognition of any principles, and serious divergences of views, which
continue to nonifest thenselves nany years after the purported scttlecment of

& succossion of States. It is true, nevertheless, that in nony cases the State
debts of the predecessor netropolitan State have not passed to the newly
indcpendent State. The Commission camnot but recognize certain realities of
present-doy international 1life, in particular the severe burden of debt reflected
in the financial situation of 2 number of newly independent States, nor can it
ignore, in the drafting of legal rules governing succession to State debts in

the context of decolonization, the legal inplications of the i‘undancmtal right

of self-deternination of peoples and of the principle of the pernanent sovereignty .
of every pcople over-its wealth and natural resources. The Cornission considered
the possibility of drafting a basic rule which would provide for the Passing

of such dcbts if the dependent territory actually benefited therefron, But as
indicated above, that criterion taken alone secnms difficult to apply in
practice, and does not provide for stable and friendly solution of the problens.
It should not be forgotten that the subject-natter at issue - the succession to
State dcbts of a netropolitan Power by a newly independent State - takes place
vwholly within the context of decolonization, which inports special and unique
congiderations not found in other types of succession of States, The latter
consideration also implies the necessity to avoid such general language as o
"equitable proporticn", which has proved appropriate in other types of succeséién
but which would raise serious questions of interpretation and Ppossible abuse in
the context of decolonization.

483/ See paras. (58) and (59) of this comentary,
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(64) The Cormission, in the light of all the above considerations, decided to
adopt as a basic rule the rule of the non-passing of the State debt of the
predecessor State to the successor State. This rule is found in the first part
of paragraph 1 of article 36, which states: ™o State debt of the predecessor
State shall pass to the newly independent State oo Having thus provided for
the basic rule of non-passing, however, the Commission did. not wish to foreclose
the important possibility of an agreement on succession in respect of State debts
being validly and freely concluded between the Predecessor and successor States.
The Comnission was fully awarc that newly independent States often nced capital
investunent and that it should avoid formulating rules which night discourage
States or financial international organizations fron providing the necessary
a.ss:.st'mce. Thus, the seccond part of paragraph 1 of article 36 is intended to
follow the spirit of other provisions of the draft which encourage the predecessor
and successor States to settle the question of the passing of State dcbts by
agreenent between themselves., Of course, it mst be enphasized that such
agrecuents must be validly concluded pursuant to the will freely expressed by
both partics. To bring that consideration norc sharply into focus, the second
part of paragraph 1 has been drafted so as to spell out the necessary conditions
under which such an agreement should be concluded. Thus, first, the State debt
of the predeccssor State must be "connected with its activity in the territory
to which the succession of States relates." The language generally follows that
found in other articles of the draft already adopted concerning succession in
respect of State property (see, in particular, articles 13, 14, 16 and 17).

Its purpose is clearly to exclude from consideration debts of -the DPredecessor
State having nothing to do with its activities as metropolitan Power in the
dependent territory concerned. Secondly, the State debt of the Predecessor
State, conmected with its activity in the territory concerned must be linked
with "the property, rights and interests which pass to the newly independent
State". if the successor State succeeds. to certain property, rights and
intercests of the Predecessor State, as provided for in article 14, it is only .
natural than an agrcement on succession regarding State debts should take into
account the corresponding obligations which hay accoupany such property, rights
and interests. Thus articles 14 and 36 are closely connected in that respects
While the usc of the criterion of "actual benefit" has gencrally been avoided,

it can be scen that certain elements of that criterion have been usefully
reflected here: +the pass:l.ng of debts may be scttled by agreenent in view of the
passing of benefits (property, rights ar;d interests) to which those debts are linke
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(65) While the pParties to the agreement envisaged in paragraph 1 noy freely agree
on the provisions to be included therein, the Comnission thought it necessary to
provide a safeguard clause to ensure that such provision§ do not ignore the
financial capacity of thie newly independent State to succeed to su{:h debts or
infringe the principle of the Pernanent sovereigmty of cvex{y people over its
wealth and natural resources. Such a safeguard, which is included in Raxaggaph 2,
is particularly necessary in the case of an agreenent such as is mentioned in —
paragraph 1, that is, one concluded betwecn a former metropolitan Power ar}d one of
its former dependencies. By paragraph 2, it is intended to underline once again
that the agreement nust be concluded by the two parties cn an equal footing.

Thus agrecnents purporting to establish "specinal" or "prefercntial® ties between
the predecessor and successor States (often termed "devolution agreements"), which
in fact inposc on the newly independent States terms that are ruinous to their -
econonies, cannot be considered as the type of agrecenent envisaged in paragraph 1.
The article presupposes - and Paragraph 2 is intended to reinforce that '
supposition -~ that the agreenents are to be negotiated in full respect for the
Principles of political self-determination and econonic independence., Hence the
express rcfercnce to the principle of the pernanent sovercignty of cvery people
over its wealth and natural resources and to the fundanental econonic equilibri

of the newly independent State. The latter expression "fundamehtal 'econoﬁic
equilibria" must be interpreted in a broad sense, covering all kinds of econonic,
financial (including indehtedness) and other factors which assure the fundamental
equilibria of a newly independent State.

(66) The Comnission would further recall certain decisions relating to other
articles of the draft which bear upon article 36, The temn "newly independent.
Stato" has already been defined in article 2, paragraph 1 (e) of the dvafh, |
Like article 14, article 36 is intended to apply to cases in which the newly
independent State is formed from two or more dependent territories., Likewise ’

the article applies to cases in which a dependent ‘territory becones Paxrt of the
territory of a State other than the State which was responsible for its international

_A}SJ/ In this connection, attention may be drawn to the fact that the word
"discquilibria" is found in article 60 of the Treaty instituting the European Coal
and Stcel Commmnity (United Nations, Ireaty Series, vol. 261, p. 191) and in
article 3 (L) of the Treaty establishing the European Econonic Corrmmnity
(ibid., vol. 298, p. 16). ' :

- 241 -



relations .iw The Commisgion has not thought it necessary to deal with the
geclf-evident case of debts of the predecessor State owed to the dependent
territory, which continue to be payable, after the datc of the succession of
States to the newly independent States.

(67) Certain members of the Commission at the time of the adoption of article 36
on first reading were umable to support the text and cxpresscd reservations and
doubts thereon, When it was provisionally adopted by the Commission ,at its
twenty-ninth session in 1977, one member expresscd rcscrvations-on certain
paragraphs of the commentary to the article as well -4§§/ That member also
proposed at that time an alternative text for the articlo,-A'ﬂ/ which reccived a
measure of support from some members. Concerning the question of permanent
sovercignty over natural resources, that member expresscd prefoercence for the
torminology found in the Intemational Covcnant on Economic, Social and
Cultural Rights and the International Covenant on Civil and Political Rights.@/

485 / See para. 75 above.

The memnber concerncd objected to the inclusion of paragraphs ‘(39)
to (50 f the 1977 commentary (sce paragraphs (39) to (48) of the present
commentary), particularly on the grounds that, in hlS view, they contained econoni
exposition and enalysis which were not within the Cormission's sphere of competence
and that sonme ospects of that exposition and analysis were debatable. That Menmber
algso considered it important to note that a number of States had dissented fron
clements of the Charter of Econonic Rights and Dutics of States and the Decla.rat::.on'
on the establishment of a new International Economic Order quoted in
paragraphs (27) an d (28) of the commentary t» article 14, to which rofecrence is
nade in connoctlon with article 36, in footnotec 482.

487/ That text (A/CN.4/L.257) reads as follows:
"Article 22, Newly Independent States

"l, No debt contracted by the predccessor Statc on behalf or for the
account of a territory which has become a newly independent State shall
pass to the newly independent State unless the debt related to property,
rights and interests of which the newly independent State is beneficiary
and unless that passage of debt is in equitable proportion to the bencefits
that the newly independent State has derived or derives from the property,
rights and interests in question.

"2, Any agreenent concluded betwecen the predeccessor and the newly
independent State for the implementation of the principles contained in
the preceding paragraph shall pay duc regard to the newly independent
State's permanent sovereignty over its natural wealth and resources in
accordance with international law."

488/ Resolution 2200A (XXI) of the General Asscrbly, annex. “
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Article 37
Uniting of States

When two or more States unite and so fom a successor State, the
State debt of the predecessor States shall Pass to the successor
Statce .

Commentary
(1) Article 37, on the passing of the Statc debt in the case of uniting of

States, corresponds to article 15 in part II relating to succession in respect
of State property and to article 27 in part III on succession in respect of
State archives. It .is not nccessary, therefore to specify again the exact
scope of the type of succession in question,

(2) Vhen two or more States unite ond so forn one successor State, it sccus
logical for the lafter to succeed to the debt of the former just as it succecds
to their property. Res transit cun suo onere, the basic rule, is laid down
in the single paragraph ‘constituting the article., This rule is generally
accepted in~l'egal-the'ary..h According to. one writer,. for instance, "when.States
nerge to formn a new State, their debts become the responsibility of that
State.'

(3) In the practice of States, there seen to be only a few cases wherc the
passing of the State debt upon a u.niting of States was settled at the
international level; questions relating to State debts have usually been
regulated by the internal law of States. One cxanple of an international
arrangenent is the union of Belgiun and the Netherlands by the Act of

21 July 1814.-4%/ Article 1 of the Act provided:

"This union shall be intinate and couplete so that the two
countries form but one single State, governed by the Constitution
already established in Holland, which will be modificd by agrcemnt
in accordance with the new circunstances."

In view of the "intimate and complete" nature of the union thus achicved,
article VI of the Act quite naturally concluded that:

489/ See paras. (1) and (2) of the commentary to article 15, abovece

490/ Fauchille, Ope. cit., p. 380, '

Ql/ Act signed by the Secretary of State of H.R,H, the Prince of the
Netherlands, in acceptance of the sovereigmty of the Belgian provinces on the
agreed bascs. The Hague, 21 July 1814 (ae Martens, ed., Nouveau Recucil ...
(ope_cit.), vol. II, p. 38).
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"Since the burdens as well as the hencfits are to be cormon, debts. -
contracted up to the time of the union by the Dutch provinces on the
onc hand and by the Belgion provineces on the other, shall be borne by
the General Treasury of the Netherlonds,”

The Act of 21 July 1214 was later annexcd to the General Act of the Congress of
Vienna.,A 2 and the article VI cited was invoked on a nunber of occasions to
Provide guidonce for the apportionnent of the debts between Hollond and Belgiun,
(4) A scecond example that nay be cited is the unification of Ete.ly - & somewhat
anbiruous exanple, however, because learmed opinion differs in deseribing the

nonner in which unity was achieved. As one writer suns it up:

"Some have rogarded the Kingdon of Italy as an enlargenent of the
Kinpdon of Sardinia, arguing that it was formed by neans of successive
amnexations to the Kinpdon of Sordinia; others have regarded it as a
new subject of law created by the nerger of all the former Italian States,
including the Kingdon of Sexdinia, which thus ceased to cxist." 493/

In a general way, the Kingdon of Italy acknowledged the debts of the fornerly
scparate S’(‘:a:f._es. and continued the practice that had already been instituted Ly
the King of Sardinia, Thus the Treaty of Viemna of 3 Qctober 1866, under
which "His Majesty the Enperor of Austria [agrecd] to the union of the Lombardo-
Venctian Kingdon with the Kingdon of Ttaly" (article IIT), included on article VI

which provided as follows:

"The Italion Government shall assume responsibility for: (1) that
Part of Monte Lombardo Veneto which was retained by Austria under the
agreenent concluded at Milan in 1860 in application of article 7 of
the Treaty of Zurich; 495/ (2) the additional debts contracted by
Monte Lombardo Veneto between 4 June 1859 ond the date of conclusion
of this Treaty; (3) a sun of 35 nillion Austrian florins in cash,
representing the portion of the 1854 loen attributalle to Venetia in
respect of the cost of non-transportable war materials .,."

(5) Certain treaties relating to the uniting of Central American States may also
be nentioned. The Treaty of 15 June 1897 concluded by Costa Rica, E1 Salvedor,

492/ Tbide, pe 379. See also Feilchenfeld, ops cit., pp. 123-124.

493/ D. Anzilotti, Corso di diritto internazionale, 4th ed. (Padua,
. M
CEDAM, 1955), pe 171¢

494/ G.F. Martens, od., Nouveau Recueil énéral de traitds (Gttingen,
Dicterich, 1873), vol. XVIII, pp. 405-406,

gﬁi/ The Treaty of Zurich of 10 Novenber 1859, concluded between Austria and
France, ceoded Lombardy to Prance. The "new Governnent of Lonbardy", under
article 7 of the Treaty, was to assunc three~fifths of the debt of Monte Lombardo
Veneto (ibid., 1860), vol. XVI, part II, p. 518,

- 244 -



Guatenale, Honduras and Nicaracusi® t5 form tho Republic of Centrel fmerica, as
well as the Covenant of Union of Central Ancrica of 19 January 1991497/ concluded
by Costa Rica, El Salvador, Guatcnala and Honduras after the dissolution of the
Republic of Central dnerica, contained s.me provisions relating to the treatnent
of debts, Althoush those treatics were nmore directly concerncd with the allocation
of dcbts anong the component Parts of the united State, there is no doubt that in
its intermational relations the new State as a whole assuned the debts that had
been owed by the various rredecessor States. The Treaty of 1897, according to
which the union had "for its one object the Daintenance in its international
relations of a single entity" (article IIT), provided that
"The pecuniaxy or other obligations contracted, or vhich nay be

contracted in the future sy by any of the States, arc matters of individual

responsibility (article XXXVIT),"
The 1921 Covenant stipulated that the Federal Govermnent should adninistor the
national finonces, which should be distinet fron those of the conponent States, and
that the component States should "continue the adninistration of their Present
internal and extornal debts" (article V, para. (0)). Tt then went on to provide
that

"The Federal Government shall be under an obligation to sec that the

sail adninistration is faithfully carricd out, and that the revenues

Pledged thereto are carnarked for that Purposc." :
(6) As indicated above, it is usually through the internal laws of States that
questions relating to State debts have been regulated. Such laws often provide
for the internal allocation of the State dé'b‘b and thus arc not dircetly relevant
to the present article. Some examples, however, may be mentioned, because tiiey
assume that the State debt of the Predecessor State passes to the successor State;
otherwise no question of its allocation among componcnt parts would‘a.riée.
(7) The union of Austria and Hungaxy was based essentially on two instruments:
the "[Austrien] Act concerning matters of common interest to all the countries
of the Austrian Monaxchy and the manner of dealing with then" of 21 December 1867, -
and the "Hﬁngarian Act [No. 12] relating to matters of common interest to the

P

496/ Ibid., (Leipzig, Dieterich, 1905), 2nd serics; vol. XXKIT, p. 279,
_42’1/ League of Nations, Treaty Series, vol. V, D9 " ~
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countries of the Hungarian Crown and the other countries subject to the sovereignty
of His Mojesty and the manner of dealing with them", of 12 June 1867.418/ The

Austrian Act provided, in article 4, that

"The contribution to the costs of the pre-existing public debt
shall be determined by ogreement between the two halves of the Empirc."

The Hungorian Act No. 12 of 1867 contained the following:

"Article 53. As regards public debts, Hungary, by virtue of its
constitutional status,. cannot, in strict law, be obliged to assume
dcbts contracted without the legally expresscd consent of the country.,

“"Article 54. However, the present Dict has clready declared "that,
if a geonuine constitutional régime is really applicd as soon as possible
in our country and also in His Majesty's other countrics, it is prepared,
for considerations of equity and on political grounds, to go beyond its
lcgitimate obligations and to do whatever shall be compatible with the
indcpendence and the constitutional rights of the country to the end
that His Majesty's other countries, and Hungary with them, may not be
ruined by the weight of the expenses accumulated under the régime of
absolute power and that the untoward consequences of the tragic period
which has just elapsed may be averted".

"Axticle 55. For this recason, and for this rcason alonc, Hungary
is prcpared to assume a portion of the public dcbts and to conclude an
agrecment to that effect, after prior negotiations, with His Ma,)esty'
other countries, as a free penple with a free pcople."

(8) The Constitution of the Federation of Malaya (1957)42ﬂ contained o long
article 167 entitled "Rights, liabilities and obligations", including the

following provisions:
"(1) ... 2all rights, lisbilities and obligations of
"(a) Her Majesty in respect of the Government of the Federation, and

"(b) the Government of the Federation or any public officer on
behalf of the Government of the Federation,

shall on ond after Merdeka Day [the date of uniting] be the rights,
liabilities and obligations of the Federation.

8/ F.-R. Dareste and P. Dareste. Les Constitutions moderncs, 3rd ed.

(Paris, Challomel, 1910), vol. I, pp. 394 et seg. (for thc Austrion Act) and
PPe 403 et sca. (for the Hungarian Act).

Malayan Constitutional Documents (Kua.la.,Lumpur, the Govermnent
Printer, 1959;, Pe 27
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"(2) eee all rights, lishilities and obligations of

"(a) Her Majesty in respect of the governnient of Malacca or the
governuient of Penang.

"(b) His Highness the Rulcr in respect of the government of any
State, and

"(c) the governnent of any State,

shall on and after Merdeka Day be the rights, liabilities and obligations

of the respective States." . .
These provisions thus appear to indicate that each State entity was concerned only
with the assets and liabilities of its particular sphere. "Rights, lisbilities and
obligations" were apportioned according to the division of spheres of coupetence
established botween the Federation and the member States. Debts contracted werc
thus the responsibility of the States in respect of nmatters vhich, as from the
date of uniting, fell within their respective spheres of competence. Article 167
continued:

"(3) A1l rights, lisbilities and obligations relating to any
natter which was immediately before Merdeka Doy the responsibility of
the Federation Govermment but which on that date becones the

rosponsibility of the Govemnment of a State, shall on that day devolve
upon that State, :

"(4) M rights, liabilities and obligations relating to any
natter which was immediately before Merdeka Day the responsibility of
the Governnent of a State but which on that day becomes the respansibility
of the Federal Governnent, shall on that day devolve upon the Federation,"

(9) The Federation of Molaya was succeeded by Malaysia in 1963, The Malaysia Bill,
which was annoxed to the Agreenent relating to Malaysia and came into forece on
16 Septenber 1963, contained in its prart IV, relating to transitional and temporary
Provisions, a scction 76 entitled "Succession to rights, liabilities and
obligations", which read, inter alia:
"(1) M1 rights, liabilities and obligations relating to any matter

which was immediately before Malaysia Day the responsibility of the

governnent of a Borneo State or of Singapore, but which on that day

becones the responsibility of the Federal Governnent, shall on that day

devolve upon the Federation, unless otherwise agreed between the
Federal Governnent and the governnent of the State.

"(2) fThis section does not apply to any rights, liabilitics or

obligations in relation to which section 75 has effect, nor docs it have
effect to transfer any person from service under the State to service
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under the Federation or otherwise affect any rights, liabilitics or
obligations arising from such service or fron any contract of
cuployment; but, subject to that, in this section rights, liabilities
and obligations include rights, liabilities and obligations orising
fron contract or otherwisec,

"(4) In this scction refercnces to the governnent of a State
include the government of the territoriecs comprised therein before

Malaysia Doy." 500/
Similar provisions nay be noted in the individual Constitutions of the mcmber
States of the Federation. For cxanple, article 50 of the Constitution of the
State of Saboh (Rights, liabilities and obligations) stated:

"(1) A1l i‘ig‘hts, liabilities and obligations of Her Majesty in
rospect of the government of the colony of North Bornco shall on the
cormencenent of this Constitution becone rights, liabilities and
obligations of the Statel." 501/

< . . . . A . 502/
(10) The Provisional Constitution of the United Arab Republic, of 5 March 1958,
although not very explicit as regards succession to debts of the two predecessor
States, Egypt and Syria, provided in article 29 that:

"The Government nay not contract any loans, or undertake any Project
which would be a burden on the State Treasury over one or nore futurc
years, except with the consent of the National Asscnbly."

This provision nmay be interpreted as giving the legislative authority of the
United Arab Republic, to the exclusion of Syria and Egypt, sole power to
contract loans. Furthemnre, since article 70 provided for a single budget for
the two regions, there may be grounds for agreeing with an eninent authority
that "the United Arab Republic would seen to have heen the only entity copetent

to serviecc the debts of the two regions", 505/ 504/

500/ United Nations, Treaty Series, vol. 750, p«60.

501/ Ibid., p. 110. Sce also Pe 134 (Constitution of the State of Sarawak,
article 48), and p. 176 (Constitution of the State of Singapore, article 104).

502/ Text in E. Cotran, "Some legal aspects of the formation of the
United Areb Republic and the United Arab States", International and Comparative
Low Quarterly, London, vol. 8, part 2 (April 1959), pp. 374-387.,

503/ 0'Connell, State Succession ... (op._cit.), p. 386.

504/ It nay be noted that the arrears of contributions due to UNESCO fron
Egypt and Syria before their amion cane into being were treated as a liability
of the United Arab Republic Materials on Succession of States in respect of
Matters other than Treaties :op. cit.), pe 545.

-
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Article 38

Scparation of part or parts of the territory of a State

l. VWhen part or parts of the territory of a State scparate from that
State and forn a State, anl unless the predecessor State and the successor
State otherwisc agrec, the State dcbt of the predecessor State shall pass
to the successor State in an equitable proportion, toking into account

all rclevant circunstances.

2+ Paragraph 1 applies when part of the territory of a State separates
from that State ond unites with another State. . '

Article 39

Dissolution of a State

When a predecessor State dissolves and ceases to oxist and the parts
of its territory form two or more States, and unless the successor States
otherwise ogree, the Statc debt of the Predecessor State shall pass to the
successor States in equitable proportions, teking into account all
relevont circumstances.

Commentary to articles 38 and 39

(1) The topics of succession of Statos covered by articles 38 and 39 correspond

to thosc dealt with in articles 16 and 17 and 28 and 29, respectively in parts II

and III; hecnce the use of similar introductory phrases in the corresponding
articles to define their scope. Articles 38 and 39 both concern cases where a
part or parts of the territory of a State separate from that State to form one

or more individual States., They differ, however, in that, while under article 38.
the predecessor State continues its existence, under article 39 it ceases to

exist after the scparation of parts of its territory, The latter case is referred
to as "dissolution of a State" in articles 17, 29 and 39, 0 :

(2) m cstablishing the rule for articles 38 and 39 the Commission believes that,
unless there is a conipelling reason to the contrary, the passing of the State debt
in the two types of succession covered by these articles should be governed by a
connon basic rule, as arc articles 16 and 17,'reiating’to State property and
articles 28 and 29 on State archives. It is on the basis of this assunption thaté;,
State practice and legal doctrine will be exanined in the following Paragraphs., -

S —————————

505/ See para. (1) of the commentary to articles 16 and 17 above.
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(3) The practice of States offers few -cxanples of scparation of part or parts
of the territory. Sonc cases nay nevertheless be mentioned, one of then being
the cstablishnent of the Irish Freec State. By o Treaty of 1921, irelond obtained
fron the United Ki.ngdr;n the status of a Dominion and beecane the Irish Frec Statc,
The Treaty apportioncd debts between the predecessor State ond the successor
State on the following terus:

"The Irish Free State shall assune liability for the secrvice of the
Public Dcbt of the United Kingdon as existing at the date hercof and
towards the paynent of war pensions as existing at that date in such
Proportinn as nay be fair and equitable, having regord to any just clains
on the part of Ireland by way of set off or counter-clain, the anount of
such suns being detemined in dcfault of agreenent by the arbitration
of one or nore independent persons being citizens of the
British Bupire." 506/

(4) Another cxanple is the scparation of Singapore which, aftor joining the
Federation of Mnloya in 1963, withdrow fronm it and achicved indcpendence in 1965,
Article VIiI of the Agrcement relating tn the sceparation of Singspore fron Maloysia
a8 on independent and sovereign State, signed at Kunla Lunpur on 7 August 1965,

provides:

"With regard to any agreement cntered into between the Governnment of
Singopore and ony other country or corporate body which has been fuaranteed
by the Governnent of Malaysia, the Governnent of Singapore hercby undertakes
to negotiate with such country or corporate body to enter into a fresh
agreenent releasing the Government of Malaysia of its licbilitics and
obligations under the said guarantec, and the Governnent of Singapore
hercby undertakes to indemnify the Government of Maloysia fully for ony
linbilitics, obhligations or danage which it nay suffer as a result of
the said guarontee." 507/

506/ Article V of the Treaty of 6 Docerber 1921 between Great Britain and
Ircland (Leaguc of Nations. Ireaty Series, vol. XXVI, p. 10).

' 501/ United Nations, Ircaty Serics, vol. 563, Pe 94, The Constitution of

Maloysia (Singapore Anendnent) Act, 1965, also contains sone Provisions relating .
to "succession to liabilities and obligations", including the following paragraph:

"9+ All property, novable and immovable, and rights, lisbilitics and
obligations which before Malaysia Day belonged to or wore the responsibility
of the Governnent of Singapore and which on that day or after beecane the
property of or the responsibility of the Government of Molaysia shall on
Singapore Day revert to and vest in or devolve upon and becone once again

the property of or the responsibility of Singapore." (ibid., p. 100),
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(5) The two above-nentioned éxamplcs relate tn cases where separation took DPlace
by acrecnent between the predecessor and successor States. However, it is far
fron certain that scparation is always achicved by agrecnent, For exanple, the
apportionnent of State debts between Bangladesh and Pakistan does not seen to

have been settled since the failure of the negotiations held at Dacea fron

27 to 29 Junc 1974.5-0—8/ This is one of the points that clearly distinguish cases
of separation, covered by article 38, fron cases of transfor of o port of o
State's territory, dealt with in article 35. The latter article, 'it should be
recalled, concerns the transfer of relatively snall or winportant territories,
cffected Ly theoretically peaceful brocedures and, in principle, by oagrecnent
between the ceding ond beneficiary States.

(6) With rogard t- dissolution of o State, covered by article 39, the following
historical precedents may be cited: the dissolution of Groat Colombia (1829-1831),
the dissolution of the Union of Norway and Sweden (1905), the disappearance of the
Austro-Hungarion Empire (1919); the disappearance of the Federation of Mali (1960),
the dissolution of the United Arab Republic (1961), and the dissolution of the
Federation of Rhodesia=Nyasaland (1963). Sone of thesc cases are considered below,
with o view to establishing how the parties concerncd attenpted to settle the
Passing of State debts, ) ,

(7) Great Colombia, which was formed in 1821 Dby the union of New Granada,
Venezuela and Ecuador, was not to be long=-lived, Within about 10 yéa.rs,r internal
disputes had put an end to the union, whose dissolution was fully consunnated

in 1831, The successor States agreed to assune responsibility for the debts
of the Union. New Granada and Ecuador fii'st established the Principle in the
Treaty of Peace and Friendship concluded at Pasto on 8 Decenber 1832, Article VII
of the Treaty provided: ) ‘

208/ Rousseam, Droit international public (op. cit.), pe 454, According . -
to the samc author, "Bangladesh claimed 56 per cent of all cormon property, while
at the sarc tine renaining very reticent regarding the apportionmnent of existing
debts - a problen that it apparently did not wish to tackle until after settlenent
of the apportionnent of assets, an approach that Pekistan is said to have
refused". (ibid.) ‘

509/ Sce V=L, Tapié. Histoire de 1'Anérique latine ou XIXéne siecle
(Pa.ris, Montaizme, 1945). Sec in particular the discussion of tho breakup of
Great Colombia, pp. 57-60.

- 251 - -



It has been agreed, and is hereby agreed, in the nost solerm nanner,
oand under the Regulations of the Laws of both States, that New Gronade
and Ecuador shall pay such share of the Debts, Donestic and Foreign, as
nay proportionably belong to then as integral ports which they formed, of
the Republic of ‘Colombia, which Republic recosnized the said debts
in solidun. Moresver, cach State agrees to answer for the onowunt of which
it nay have disposed belonging to the said Republic." 510/
Reference nay als» be nade to the Convention of Bogota of 23 Decenber 1834,
concluled betweon New Granada and Venezuela, to which Ecuador subscquently
accedé:cl on 17 April 1857.m/ These two instrunents indicate that the successor
States wore to apportinn the debts of Great Colombia anong thenmselves in the
following proportions: Now Granada, 50 per cent; Venezuela, 28.5 per cents
Ecuador, 21.5 por cont.i]‘-a/
(8) The "Belgian-Dutch question" of 1830 had necessitated the intervention of the
five Powers of the Holy Alliance, in the fornm of a confercnce that opened in
London in 1830 anl that culninated only in 1839, in the Treaty of Iondon of
19 Lpril of that yco,r.m/ During the nine years of negotiations, a number of
docunients had to he Prepared before the clains regarding the debts of the
Kinpdon of the Netherlands could be settled,
(9) Onec such docunent, the Twelfth Protocol of the London Conference, dated
27 January 1831, prepared by the five Powers, was the first to proposc a fairly
specific node of settlenent of the dehts, which was t5 he included anong the
general principles to be applied in the draft treaty of London. The five Powers
first soucht to justify their intervention by asserting that "experience ¢o. had
only too often denonstrated to then the conplete inpossibility »f the Partics
directly concerned agreeing on such matters, if the benevolent solicitude of the

five Courts 2id not facilitate agreement".w They cited the existence »f

510/ de Martens, ec.+, Nouveau Recueil ... (op. cit., 1830), vol. XIII, p. 63
[quoted in English].

- 511/ Convention for the acknowledgenent and division of the active and
passive credits of Colombia (British and Foreimm State Papers, 1834-1035)
vol. XXIII (London, Ridgway, 1852), p. 1342, Sce also Feilchenfeld, op. cit.,
DPe 296~298 (especially, p. 296, where the pertinent articles of the Convention
are quotoed, ) : '

512/ Sonchez de Bustanante y Sirvén, op. cit., p. 337; Accioly, op, ,cit.,
P 199; 0'Comnell, Stato Succession ss. (ope cite), p. 300, - '

513/ Sce de Mortens, ed. Nouveau Recueil ... (o . cit., 1842), - 51. XVI,
part II, p. 773, The five Powers of tho Holy Alliance were Austria, France,
Great Britain, Prussia and Russia, -

514/ Ibid. (1636), vol. X, p. 164.
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relevant precedents that they had helped to establish and that had "in the past
led to decisions based on principles which, far fron being new, were those that
have always governed the reciprocal relations of States and that have been cited
and confirmed in speecial agrecments concluded between the.five Courts; those _
agreenients cannot therefore he changed in any casc without the Darticipation of
the Contracting Powers'. 1 One of the leading precedents relied upon by these
five nonarchics was apparently the above-nentioned iAct of 21 July 181426/ by
which Belgiun and the Netherlands were united. Article VI of that dct provided
thate
"Since the burdens as well as the bencfits are to he comnon, dchts

contracted up to the time of the union by the Dutch provinces of the

onc hand and by the Belgian Provinces on the other shall he horne by the

General Treasury »f the Netherlands,"
Fron that provision the five Powers drew the conclusion of principle that, "upon
the ternination of the union, the community in question likewise should probably
cone to an cnd, and, as a further corollaxry of the Principle, the debts which,
under the systen of the union, had been nerged, nicht under the systeh of
scparation, be redivided";ill/ Applying that prineciple in the case of the
Netherlands, the five Powers concluded that "each cowntry should first rcassume -
exclusively responsibility for the debts it owed before the wnion", and that
Belgiun.should in addition assune "in fair proportion, the dobts conbracted since
the date of the said union and during the period of the uwnion by the General
Ireasury of the Kingdon of the Netherlands, as they arc shown in the budget of
that Kincdom".ilg/ That conclusion was incorporated in the "Bascs for
establishing the scparation of Belgiun and Holland" annexcd to the Twelfth- -

Protocol. Articles X and XT of those "bases" read as fallows:

the Royal Treasury is at present liable, nanely (1) the outstonding debt
on which interest is payable; (2) the deferred debt; (3) the various - -
bonds of the Anortization Syndicate; and (4) the reimbursable annuity -
funds securcd on State lands by speeial nortgages, shall bhe apportioned
between Holland and Belgiun in proportion to the average share of the
dircet, indirect and cxcise taxes of the Kingdon paid by cach of the

two countries during the years 1827, 1828 and 1829.

"Article X. The debts of the Kinpdon of the Nethorlands for which

515/ Q&cl., D. 165.

516/ Sce para. (3) of the commentary to article 37, above.
517/

518/

de Martens, cd., Nouveau Recucil ... (op. cit., 1036), vol., X, p.b 165,
Ibido, PP 165-166. L oL
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"irticle XI. Inasmuch as the averace sharc in question nakes Holland
liable for 15731 and Belgiun liable for 16/31.of the aforesaid debts, it
is understood that Beloiun will continue to be liable for the payment of
appropriate interest." 519/

These provisions were objected to Ly Fronce, which considered that "His Mojesty's
Governnent hoad not found their hases cquitable enouch to be acceptable™, 20

The four courts to which the Fronch corrmmication was addressed replied that:

"The principle established in Protocol No. 12, with recgard to the
debt, was as follows: When the Kingdon of the Netherlands was formed
by the union of Holland with Belgiun, the then existing debts of those
two countries were nersed by the Treaty of 1815 into. a single whole
and declared to be the national dcbt of the United Kingdon. It is
therefore necessary and just that, when Holland and Belgiun scparate,
cach should resune responsibility for the debt for which it was
responsible before their union and that thesec debts, which were united
at the sone tine as the two countries, should likewisc be scparated.

"Subscequent to the union, the United Kingdon has an additional debt
which, upon the separation of the United Kingdon, must be fairly
apportioned between the two States; the Protocol does not, however,
specify what exactly the fair proportion should be and leaves this
question to be settled later." 521/

(10) The Netherlonds proved particularly satisficd and its Plenipotentiaries were
oauthorized to indicate their full and conplete acceptance of all the basic
articles designed to establish the separation of Belgiun and Hollend, which basic
provisions derived fron the London protocols of 20 and 27 January 1031, 22

The Belgioan point of view was reflected in a report dated 15 I-E_rch 1831 to the
Regent by the Belgian Minister for Foreign Affairs, which stated:

"Protocols Nos. 12 and 13 dated 27 January ... have shown in the nost
obvious namner the partiality, no doubt involuntary, of sore of the
Plenipotentiories in the Conference. These Protocols, dealing with the
fixing of the boundaries, the ammistice and, above all, the apportionnent
of the debts, arrangements which would consunate the ruin of Belgiun,
were restored ... by a note of 22 February, the last act of the
Diplongtic Cormittec." 523/

1 Ibido, Pe 172,

920/ Twontieth Protocol of the London Conference, dated 17 March 1831
(zmnex A). Cormmunication to the Conference by the plenipotentiary of France,
Paris, 1 Harch 1031 (ibid., p. 223).

521/ Iden (onnex B). The Plenipotentiaries of the four Courts to the
plenipotentiary of France (ibid., p. 233).

522/ Eleventh Protocol of the London Conference, dated 20 January 1331,
determining the boundaries of Holland (g__big_. , D» 153), and Eichteenth Protocol,
dated 18 February 1831 (ibid., p. 196).

523/ Ibid., pe 222.
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Belgiun thus rejected the provisions of the "Bases designed to establish
the separation of Belgium and Holland", More precisely, it nade its acceptance
dependent on the facilities to be accorded it by the Powers in the acquisition,
against paynent, of the Grand Duchy of Luxetbourg, v
(11) The Twenty-fourth Protocol of the London Conference, dated 21 Moy 1831,
clearly showed that "acceptance by the Belgian Congress of the bases for the
separation of Belgiun from Holland would be very largely facilitated if the five
Courts consented to support Belgiuin in its wish to obtain agninst Paynen't, the
Grand Duchy of Luxembourg" .24/ As its wish could not he satisfiecd, Belgiun
refused to agree to the debt apportionnent proposals that had been nade to it,
The Powers thercupon took it upon themselves to devise another formula for the
apportionnent of the debts; that was the objeet of the Twenty-fifth Protocol,
dated 26 Junc 1831, of the London Conference. The new protocol contained a draft
treaty consisting of 18 articles, article XII of which stoted:
"The debts shall be apportioned in such a way that cach of the

two countries shall be liable for all the debts which originally,

hefore the union, encumbered the territories composing then, and in

such a way that debts which were Jointly contracted shall be divided

up in a just proportion." 525/ :
That was in fact only a reaffimation, not specified in figures, of the principle
of the apportionment of debts contained in the Twelfth Protocol, of 27 January 1031,
Unlike the latter, however, the new protocol did not specify the debts for which
the parties were liable. This time it was the Kingdon of the Netherlands that
rejected the proposals of the Conference.,iz-é/ and Belgiun that agreed to them.igy

RS ——————

524/ Ibid., p. 269.

5_2_5/ dbid., p. 290,

26/ Sce Twenty-eighth Protocol of the Loﬁdon Confcrence, dated 25 July 1831
(annex &), "Me Government of the Netherlands to the Conference", The Hague,
12 July 1831 (ibid., 1837, vol. XI, pp. 212-222, and particularly p. 221).

2 See Twenty-seventh Protocol of the London Conference, dated 12 July 1831
annex), "The Belgian Governnment to the Conference", Brussels; 9 July 1831
ibid., pe 210),
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(12) Befare the Conference aljourned on 1 Oct-ber 1832, it nade several unsuccessful
Proposals and countcr—-pmposals.ig—u/ Not until seven yeors later did +the Delgion-
Netherlands Treaty of 9 dpril 1839 devise a snlution to the problen of the

successinn to Jdebts arising out of the separation of Belgiwn and Holland,

e ————————

528/ These Proposals and counter-proposals included thosc nade in two
Protocols and a treaty:

(a) The Forty-fourth Protocol of the London Conference, dated 26 Septcmber 1831
(annex A), Proposals by the London Conference, iten 3 of which compriscd 12 articles
(articles VII-XVIII), of which the first three providel:

"VII. 3Delgiun, including the Grand Duchy of Luxcnboury, shall be liable
for the debts which it had lawfully contracted before the cstablishnent of the
Kingdon of the Netherlands.

"Debts lawfully comtracted fron the time of the cstablishment of the
Kingdom until 1 October 1830 shall be cqually apportioned.

"WIII. ZExpenditures by the Trecasury =f the Netherlands for special
itens which remain the property of one of the two Contracting Partics
shall be charged to it, and the anount shall be deducted fron the debt
alloccted to the other Party,

"IX. The expenditures referred o in the preceding article include the
anortization of the debt, both outstanding and deferred, in the Proportion
of the original debts, in accordance with article VII." (ibirl., Do 291).

These proposals which were the subject of strons criticisn by both the States
concerned, were not adopted.,

(b) The Forty-ninth Protocol of the London Confercnce, dated 1.4 October 1031
(annex A), Articles concerning the separation of Belpiun fron Holland, of which
the first two Paragraphs of a long article XIIT real as i"ollows: '

"le As from 1 Januery 1832, Belgiun shall, by rcason of the apportionment
of the public dehts of the Kingdon of the Netherlands, continue to he liable
for a sun of 8,400,000 Netherlands florins in annuity bonds, the prineipal of
which shall be transferred fr-om the debit side of the dnsterdan ledger or of
the ledger of the General Treasury of the Kingdon of the Netherlands to the
debit side of the ledger of Belgiun, A

"2, The principal transferred and the annuity bonds cntered on the debit
side nf the ledger of Delgiun in accordance with the preceding paragraph, up
to a total of 8,400,000 Netherlands florins of annuity bonds, shall be "
considered as part of the Belgian national debt, and Belpiun undertakes not
to allow either now or in future, any distinction to be made between this
pPortion of its piblic debt resulting fron its union with Holland and any other
cxisting or futurc Belgian national debt." (ibid., PP 320-329),

Belgiun agreed to this provision (ibid., pp. 350-351),

(c) The treaty for the final scparation of Delgiun fron Holland, sifmed at
London by the five Courts and by Delgiun on 15 November 10831 (ibid., p. 390), uscd
the wording of provisions .of the Forty-ninth Protocol reproduced above, This tire
too, however, it wsas not accepted by Holland (sec Fifty-third Protocol of the London
Conference, dated 4 Janmuary 1832, ammex A (ibid.), vole XIT, ppe 285 et seg.).
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(13) ‘The Delgian~Dutch dispute concerning succession to the State debts of the
Netherlands was finally settled by the Treaty of 19 4dpril 1839, article 13 of the
annex to which contained the following provisionss
"l. 4s from 1 January 1339, Delgiun suall, by recason of the

apportionnent of the public dAchbts of the Kingdon of the Netherlands,

comtinue to he liable for a sun of 5 million Netherlands florins in

annuity bonds, the principal »f which shall be transferred fron the

debit side of the Ansterilan ledger or of the ledper of the Geneoral

Treasury of the Kingdom of the Netherlands to the dobit side of the
ledger of Delgiun. . .

"2, The principal transferred and the anmuity bonds entered on
the dcbit side of the ledger of Belgium in accordance with the Preceding
paragraph, up to a total of 5 million Netherlands florins in onnuity
Paynents, shall be considered as part of the Belgion national debt,
ond Delgiun undertakes not +o allow, either now or in future, any
distinction to be made between the portion of its public deht resulting
Tron its union with Holland and any other cxisting or future Belgion
national debt.

"4e DBy the creation of the said sun of 5 million florins of

annuitics, Belgium shall be discharged vis-a~vis Hollond of any

obligation resulting from the apportionment of the public dehis of

the Kinglon of the Netherlands." 529/
The five Powers of the Holy Alliance, under whosc auspices the 1839 Treaty was
signed, guaranteed its provisions in two conventions of the sane date signed by
then and by Delgiun and Holland. It was stated in those instruncnts that the
articles of the Delgian-Dutch Treaty "arc deemed to have the sanc force and value
as thoy would have if they had been mcluded textually in the presenf instrument,
and arc conscquently placed under the guarantce of Their Majestics". of .
(14) The dissolution of the Union of Norway and Sweden was offected by several
conventions signed at Stockholn on 26 October 1905. 1 The treatment of debts
was decided by the Agreenent of 23 March 1906 relating to the settlement of économic

S —————

529/ Ibid., (1842), vol. XVI, part II, pp. 7802=783,

530/ Article 2 of the London Treaty of 19 April 1839, signed by the five
Courts and the Netherlands (i’bid-, Pe 773), and article 1 of the London Treaty
of 19 April 13839, signed by the five Courts and Belgiun ( ibid., De 790,).

51/ See L. Jordan, La séparation de la Sudde et de la Norveme (Paris,
Pedone, 1906) [thesis]; Fauchille, op. cite, p. 237
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questions arising in conncction with the lissolution of the union between Noxway
anl Sweden, 2 which is comnonly interpretel to ndon that cach Stote continued
to be linble for its debts.ﬁy The Agrecnient provideds:

"Article 1., Norway shall pay to Sweden the share applicable to the
first half of 1905 of the appropriations voted by Norway out of the
common budget for the foreign relations of Sweden and Norway in respcct
of that ycar, into the Cabinet Fund, and also, out of thec appropriations
voted by Noxrway for contingent and wnforescen expenditures of the
Cabinet Mund for the same year, the sharc attributable to Noxway of the
cost-of-living allowances paid to the agents and officials of the
Ministry of Foreign Relations for the first half of 1905.

"Article 2. Norway shall pay to Sweden the share opplicable to
the.period 1 January=31 October 1905 of the approprictions voted by
Norway out of the common budget for that Yyear, into the Consulates Fund,
and also the sharc attributable to Norwsy of the following cxpenditures
incurred in 1904 and not accountecd for in the appropriations for that
year.

(e) the actual sorvice expenditurcs of the consulates for the
vhole of 1904; and

(b) the office oxpenses actually attributed to the remunerated

cansulates, subject to production of documentary cvidence, for the

sccand half of 1904." 534/
These provisions, the purpose of which was to make Norway cssumc its sharc of
common budget cxponditures, become clearer if it is remenmbered that, by o
duplication of functions, the King of Sweden was also the King of Norway, and that
the Swedish institutions were exclusively responsible for the diplonatic and
consular represcntation of the Union. In this connection, it should be noted
that the causc of the break botweens the twn States was Noxrway's wish to have its
own consular scrvice. 2 Fron the foregoing considcrations, it nay be inferred

- 532/ Descanps and Renault, Rocueil ... XXe sidcle, 1906 (op. cit.), pp.858-862.

533/ Thus Pauchille (9p. cite, p. 389) writes: )

"After Sweden and Norway had dissolved their roal union in 1905, a
conventisn between the two countries, dated 23 March 1906, left cach
of then rosponsible for its personal debts."

534/ Desconps and Renault, Recueil ... XXe sidcle, 1906 (op._cit.),
PPe 858-859. ‘ .

Accdenic diplonatique internationale, Dictionnaire diplonati ue,
ede Ae=Fs Frangulis (Paris, Lang Blanchong, 1933), vol. II, p. 233.
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that the consequences of the dissolution of the Swedish-Norwesion Union were,

first, the continucd liability of cach of the two States for its own dcbts and,
sceondly, an apportionnent of the connion debts between the two successor States,
(15) The Pederation of which Northern Fhodesia, Southern Rhodesia and Nyq.salgnd

had been nenmbers since 1953 was dissolved in 1963 by an Order in Council of tvh‘e\"
United Kingdon Government. The Order also apportioned the federal debt anong the
threc territories in the following proportions: Southern Rhodesia, 52 per cent;
Northern Rhodesia. 37 per cent; Nyasaland, 11 per cent. The cpportionneht was
nade on the basis of the share of the federal incone allocated to cach territory.'széj
This apportionnent of the debts, as nade by the United Kinsdon Governnent's Order
in Council, was challenged both as to its Principle ond os to its procedurek. It vas
first pointed out that, "since the dissolution was an exei‘cisc of Brita.in's.
sovereizn power, Britain should assunc responsibility,! 3 This obs.ervo.tion was
all the nore perpinent as the debts thus apportioned anon;; the successor States

by a British act of authority includéd debts contracted, under the adninistering
Power's puarentee, with IBRD, This explains the statenent by Northern Rhodesis
that "it had at no tine agreed to the allocation laid down in the Order, and had
only rcluctantly acquicseced in the settlcnent,' L Zanbia, fornerly Northern
Rhodesia, later dropped its clain, because of the aid granted to it by the

United Kingdon Governnent. A o

(16) Onc of the casos considered above, the dissolution »f Groat Colombia, gave
risec to two arbitral awards alnost 50 years after the apportionment amongs the: -
successor States of the dcbts of the predecessor State. These were the

Sarah Canpbell and W, Ackers-Care cases ’24_(_)/ taken up by the Mi.xed Comnission of
Caracas sct ub between Great Britain and Vencezuela under on agreenent of .

21 Scptonber 1063, in which two clainants - Alexander Canpbell (lo.ter, his widow
Sarch Conpbell) and W, Ackers-Cage - sought t5 obtain fron Veneczuela paynent of -

0'Connecll, State Succession ... (op. cit.), De 393.-
Dbid., pe 394.

Doid., p. 393.

Ibid., foot-note 6.

BEEE

5. 40/ A, de Lapradelle and N. Politis, Recueil des arbitroﬁes iﬁ‘&emé.tionamc
(Paris, Pedone, 1923), vol. II, pp. 552-556, T ==
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o debt owing to then by Great Col-ubia, Sturup, the unpire, in his award of

1 October 1869, held that "the two clains should beé paid by thc Republic,
However, since they both forn part of the country's cxternal debt, it would he
unjust to requirc that they hc paid in full .ﬁ

(17) Two outhors who commented on this award considered that "the responsibility
of Venezucla for the debts »f the former Republic of Colombin, from which it had
originated, was not and could not be contested" becouse, in their opinion
(citing Bonfils and Fauchille), it could be regarded as a rule of intcrnational
law that "wherc o State ceases to cxist by breaking up or dividing into several
new States, the now States shoull each bear, in an cquitable proportion, a share
of the debts of the original Statc as a whole" .M Another ocuthor took the sanc
view, adding pertinently that "the unpire Sturup, simply took account of the
resources of the successor State in imposing an equitable reduction of the anount
nf the clains".

(18) In conncction with the dissolution of a State in general, the following rule
has been sugrested:

"If a State ccases to exist by breaking up and dividing into several
new States, cach of the latter shall in equitable proportion assune
responsibility for a sharc »f the debts of the original State as o whnle,
and cach of then shall also assunme exclusive responsibility for the debts
contracted in the exclusive interest of its territory." 5

(19) A comparable formula is offered by an authority on the subject, article 49
of whose codification of international law provides thots "

"If a State should divide into two or more new States, none of which
is to be considered as the continuation of the former State, that former
State is decned to have ceased to cxist and the new States replace it
with the status of new persons.”

Ibid., ppe 554-555.

Xbit., pe 555.

Rousscau, Droit international public (op. cit.), p. 431.

44/ TFouchille, ope cite, Ds 380 _

Je=G. Bluntschli, Das modeme Vélkerrccht, 3rd cd. (Nsrdingen,
Beck, 10878), pp. 81 and 02,

&

- 260 -



He, 'too, recommends the equitable apportionment of the debts of the extinct
predecessor State, citing as an example "the division of the Netherlands into
two kingdoms: Holland and Belgium", although he considers that "the former
Netherlands was in a way continued by Holland p;.rtlcula.rly as regards the
colonics",
(20) Fron the foregoing survey, two conclusions may be drawvn that are worth
noting in the context of articles 38 and 39. The first rclates to the
cla.ss:LfJ.e ation of the category of State succession cxcuplificd by. the Precedents
citede In choosing historial examples of the practice of States with a view
to their classification as cases of separation-sccession and dissolution
respectively, the Commission has nainly taken into account the fact that, in a

ase of the first category, the predecessor State survives the transfer of
territory, whereas in a case of the second ca ategory it ccases to oxist. In the
first casc, the problen of the apportionnent of dcbts arises between a o predecessor -
State and one or nore successor States, whereas in the sceond it affcets successor
States inter sc. Yet cven this apparently very dcpendable criterion of the
State's disappearance or survival cannot ultimately provide sure guidance, for
it roises, in particular, the thorny problens of the State's continuity and
identity. - » ,
(21) In the case of the disappearance of the Kingdon of the Notherlands in 1830,
which the Commission has considered, not without sone hesitation, as one of the
exanples of dissalution of a State, the predecessor State - the Belgian~Dutch
nonarchical entity - seens genuinely to have disappecrcd shd to have heen replaced
by two new successor States, Belgiun and 'Holland, each of which assuned
responsibility for onc half of the dcbts of the Predecessor State. It night. be
said that it was actually the node of settlenent of the apportionnent of the
debts that confirmed the nature of the event that had occurred in the Dutch
nonarchy and nade it possible to describe it as "dissolution of o State"., Tt is
also possible, on the other hand, to regard the Netherlands cxanple as a case
nf secession, and t5 hold, like onc of the authors cited sbove; that "froma
legal point of view, the independence of Belgiun was nothing nore than a
secession of a province", That - pproach night have proved seriously prejudicial

546/ Thid.

547/ Feilchenfold, op. cit., p. 200,
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t2 Holland's interests had it been acted upon, precisely in so far os it was

not apparently denonstrated that the secessionist province was legally Hound

to participate ~ let alone in equal proportion - in scrvicing the debt of the
disnenbered States But that approach was not, in fact, adopted Ly the Lonlon
Conference, or cven by the parties thenselves, least of all by Belgiun, " Both
States regarded their separation as the dissolution of o union, and cach clainecd
for itsclf the title of successor State to a Predecessor State that had ccased
to exist. That was the trecatnent adopted in the above-mentioned Trcaty of
London of 19 April 1839, concluded between the five Powers and the Netherlands,

article 3 of which provided that:

"The Union* which cxisted between Holland and Belgiun under the

Treaty of Vienna of 31 May 1815 is recosnized by His Majesty the

King of the Netherlands, Grand Duke of Luxenbours, as being

dissolved*."
(22) There are other cases concerning which opinions differ as to whether they
should be regarded as falling under article 38 or under article 39. In any event,
it is clear that there is a relationship between the two types of succession, and.
that the solutions adopted in the two cases should at least be analogous.
(23) The second conclusion concerns the nature of the problens arising in
comnection with succession of States in respect of Acbts. In cases of sepé.ra.tion
of 2 part of the territory of a State as well as of dissolution of a Stote, the
problens poscd by the devolution of the State debt involve, in the final analysis,
an endcavour to adjust the interests of the States concerned. Such interests arce
often substantial and alnost always conflicting, and théir reconciliation will
in nany cascs call for difficult negotiations between the ste.tcs directly affected
by the succession. Only these States really know what arc their own interosts,
and’ arc often the best qualified to defénd them, and in any cvent thoy alone
know how far they can o in naking concessions. Thosc considerations arc nost
strikingly illustrated in the already quoted case of 1830/1839, where the
Netherlands and Belgiun refused to subnit to the nany settlenent Proposals nade
by third Stotes, which happened to be the najor Powers at that tine. The solution
was worked out by the States concerned thenselves, althouch a cortain kinship- is
discernible hetween the various types of settlenont proposed to then and the
solutions they ultinately adopted. While it is undeniably nore than desirable -
and indeed nccessary - to leave the parties concerncd the widest latitude in s:eekin(;

543/ Ae Martens, ed., Nouveau Recueil ... (o.p.v cit,), vols XVI,' De 770,
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an égreement acceptable to each of then, nevertheless this "face=to-face"

confrontation nizht in some situation prove prejudicial to the intecrests of

the weaker party.

(24) In the light of the foregoing renarks, the best solution in the two types

of succession envisaged under articles 38 and 39 would 'be' to adopt a cormon

residual rule to be applicd in cases where the States concerned cannot reach

acrecucnt on the devolution of the debt of the predecessor State. Furthernore,

the historical precedents anclysed above, together with the theoretlcal

considerations onply developed throughout the present draft articles, 1ea.<1 the

Cormission to conclude that such a rule should be based on equity.

(25) Paragraph 1 of article 38 as well as article 39, thus state that, unless

the St...‘bes concerned otherwise asree "the State debt of the Predecessor State"
holl pass to the successor State or States, "in [an] equitable proportion[s],

talun,_, into account all relevant circunstances", The States concerned are

"the predecessor State and the successor State" in the case of article 33, anl

"the successor States" in the case of article 39, wherc the predecessor State

disappcars, It should be noted that in article 39 the Comnission has omitted

the word "concerned", which appears after the words "the successor States" in-

article 17, Dbecause of the different situation covered by article 39, wh:.ch

involves the passing of a debt rather than of property. Such debt cannot be

inposed on one of the successor States by agrecnment between the other successor ’

States alone, .

(26) Regarding the phrase "unless ... otherwisc agrec", the Connission wishes to

point out that it is by no means intended to inply that the partiecs nay asree

on & solution that is not equitable. As denonstrated by State practice, an

cquitable or "just" apportionment of debts should always be the guiding principle

for negotiations,.

(27) with regoard to the expression "takin into account all relevant circunstances",

used in articles 30 and 39, the Commission a udo*)t(:d that formula despite the fact

that it did not conform to the one alrcady used in article 35, paracraph 2,

narcly, "taking into account, inter alia, the Property, r:.{;hts and intcrests

which pass to thc successor State in relatiom to that State debt". Althouzh

the lo.tter phrase could theoretically be considered as including "all relevant

circunsta .nces" the Commission preferred the new expression for articles 30 and 39

in order to avoid a division of opinion anong its nenbers as to whether those

articles should expressly nention, as one of the .La.c:ors to be taken into h.ccou.nt,

1!

- 263 =

S



the "tax-paying capacity" or "debt-servicing capacity", which would best convey
the neaning of the French tem "capacité contributive". Sonc nenbers considered
such capacity as one »f the nost inportant factors in dealing with the passing
of Statc debts. Others took the view that it should novhere be nentioned
because, if that factor were to bLe singled out, therc night be a danger of
excluding others that could be equally inportant. In addition, the term

"capacité contributive" was thousht to be ton vague to be uniformnly interpreted.

The expression "taking inte account all relevant circunstonces"” should therefore
be understood to embrace all the factors rclevant to a given situation, including

"capacité contributive", both actual and potential, and the "property, richts

and interests" passing to the successor Statc in relation +o the State debt
in question. Other factors, too, night deserve particular consideration in
certain cases, their relative importance varying according to the specific
situation,

(238) Pararraph 2 of article 38 is identical with Paragraph 2 of article 16,

the purposc of which is to assinilate cases of scparation of a part of the
territory of a State that unites with another independent State, to those in
which o part of the territory of a State separates and foms o new State{ - The
rationale for such assinilation is glven in the comnontary t- article 16 in the
context of succession in respect of State property. The Comnission finds
no reason to deal with such cases diffeiently in the context of succession to

Slate debts.

542/ Seec para, (16) of the comnentary to articles 16 and 17 above,
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CHAPTER III

QUESTION OF TREATIES CONCLUDED BETWEEN STATES AND
INTERNATIONAL ORGANIZATIONS OR BETWEEN TWO OR MORE
INTERNATIONAL ORGANIZATIONS

A. Introduction

1. Historical review of the work of the Commission
88. During the preparation of the draft articles on the law of treaties from 1950
to 1966, the International Law Commission considered on several occasions the
question whether the draft articles should apply not only to treaties between
States but also to treaties concluded by other entities, and in particular by
international organizations.5 0 The course finally addpted was to confine the
study undertaken by the Commission to treaties between States. The Commission
accordingly inclddedAin the final draft article ,1 an article 1 which resd:
"The present articles relate to treaties concluded between States", The draft
articles were subsequently transmittediég/ as the basic proposal to the .
United Nations Conference on the Law of Treaties, which, having met at Vienna in
1968 and 1969, adopted on 22 May 1969,{the Vienpa Convention on therLaw of
Treaties. Article 1 of the Commission's draft became article 1 of the
Convention, reading as follows: "The present Convention applies to treaties

between States." However, in addition to the provision of article 1, the

Conference adopted the following resolution:

Resolution reléti to article 1 of the:Vienna
o Convention on the Iaw of Treaties '

"The United Nations Conference.on the Lﬁw of Treaties,.

"Recalling that the General Assembly of the Uhited-Nations,-by‘its?
resolution 2166 (XXI) of 5 December 1966, referred to the Conference the

draft articles contained in chapter IT of +the report of the International
Law Commission on the work of its eighteenth session, - : o

———————

550/ See the first report of the Special Rapporteur (Yearbook see 1972, -
vol. II, p. 171, document A/CN.4/258), and the historical survey in the working
paper published by the Secretariat (A/CN.4/L.161 and Add.l and 2). ' o

551/ Yearbook ... 1966; vol. I, p. 177, document A/6309/Rev.1, part II,
chap, II, - e

552/ The draft articles were transmitted to the Conference_ by the:

Secretary-General under paragraph 7 of General Assembly resolution 2166 (XXI)'pf .
5 December 1966, | :

553/ Referred to hereafter as the '"Vienna Convention". For all references to
the text of the Convention, see Official Records of the United Nations Conference on
the Law of Treaties, Documents of the Conference (United Nations publication, Sales
No. E.70.V.55, P. 289, The Vienna Convention entered into force on 27 January 1980,
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"TPaking note that the Commission's draft articles deal only with
treaties concluded between States,

"Recgnizig the importance of the question of treaties concluded
between States and international organizations or between two or more
international organizations,

"Cognizant of the varied practices of international organizations in
this respect, and

"Desirous of ensuring that the extensive experience of international
organizations in this field be utilized to the best advantage,

"Recommends to the General Assembly of the United Nations that it refer
to the International Law Commission the study, in consultation with the
principal international organizations, of the question of treaties concluded
between States and international organizations or between two or more
international organizations." 554/

89. The General Assembly, having discussed that resolution, dealt with it in
paragraph 5 of its resolution 2501 (XXIV) of 12 November 1969, in which the Assembly

"Recommends that the International Law Commission should study, in
consultation with the principal international organizations, as it may
consider appropriate in accordance with its practice, the question of
treaties concluded between States and international organizations or between
two or more international organizations, as an important question,"

90. In 1970, at its twenty-second session, the Commission decided to include the
question referred to in resolution 2501 (XXIV), paragraph 5, in its general
programme of work, and it set up a Sub-Committee composed of thirteen members to
make a preliminary study.—is-i/ The Sub-Committee submitted two reports, the first
in the course of the Commission's vtwenty-secongi sessio 6 and the second during
its twenty-third session.éﬂ/ In 1971, on the basis of the second report, the
Commission appointed Mr. Paul Reuter Special Rapporteur for the question of treaties
concluded between States and international organizations or between two or more
international organizations .ﬁ/ In addition, it confirmed a decision taken in 1970

554/ Ibid., p. 285. -
555/ See Yearbook ... 1970, vol. II, p. 310, document A/8010/Rev.l, para. 89.

:2 / Ibldo
551/ See Yearbook ... 1211, vol. II (Part One), p. 348, document A/8410/Rev.1,

chap. IV, annex,
558/ 1Ibid., para. 118,
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requesting the Secretary-General to prepare a nvmber of documents, including an
account of the relevant practice of the United Nations and the principal
international organizations, "it being understood that the Secretary-General will,
in consultation with the Special Rapporteur, phase and select the studies required
for the preparation of that documentation'. 29 )
9l. To facilitate the task of carrying out that decision, the Special Rapporteur
addressed a questionnaire to the principal international organizations, through
the Secretary-General, with a view to obtaining information on their practice in
the matter:iég/ The Secretariat, in its turn, prepared the fbll&wing studies and
documents between 1970 and 1974:

(a) A document containing a short bibliography, a historical survey of the
question and a preliminary list of the relevant treaties published in the
United Nations Treaty Series;ﬁél/

(b) A selected bibliography on the question (A/CN.4/277);5§3/

(c) a study of the possibilities of participation by the United Nations in
international agreements on behalf of a territory (A/CN.4/281):§§§/
92. Meanwhile the General Assembly, by its resolutions 2634 (XXV) of
12 November 1970 and 2780 (XXVI) of 3 December 1971 recommended that the Commission
should continue its consideration of the question of treaties concluded between
States and intermational organizations or between two or more international
organizations. This recommendation was later renewed by the General Assembly in
its resolutions 2926 (XXVII) of 28 November 1972 and 3071 (XXVIII) of
30 November 1973, - »
93. In 1972 the Special Rapporteur, submitted his first reportﬁéé/ on the topic
referred to him, This report reviewed the discussions which the Commission and
after it the Conference, while examining the law of treaties, had held on the
question of the treaties of international organizations. In the light of that

review, the report made a preliminary examination of several essential problems

1

Ibid. A
Yearbook ... 1973, vol. II, document A/CN.4/271, annex.,
AJON.4/1,.161 and Add.1 and 2, ‘

62/ Yearbook ... 1974, vol.ZI (Part Two), p. 3, document Afcw.a/2T7.
Ibid., p. 8, document 4/CN.4/281. ,

564/ Yearbook ... 1972, vol. II, p. 171, document A/CN.4/258.
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such as §he form in which international organizations express their consent to be
bound byfa treaty, ﬁheir capacity to conclude treaties, the question of
representation, the effect of treaties concluded by international organizations and
the precise meaning of the reservation concerning 'any relevant rules of the
organization" which appears in article 5 of the Vienna Convention.

94. 1In 1973 the Special Rapporteur submitted to the Commission for its
twenty-fifth session, a second reportééi/ supplementing the first in the light of,
inter alia, the substantial information since communicated by international
organizations in reply to the questionnaire which had been addressed to them;ééé/
95. Mr. Reuter!s first two reports were discussed by the Commission at its
twenty-fifth session (1973). The opinions expressed By the members concerning those
reports are reflected in the Commission's report on the work of that session.567
96. From 1974 to 1980;§§§/ the Special Rapporteur presented his third to ninth
reports containing proposed draft articles. Those reports were considered by the
Commission at its twenty-sixth, twenty-seventh and twenty-ninth to

thirty-second sessions. On the basis of that consideration and on reports of the
Drafting Committee, the Commission at its thirty-second session completed the
adoption in first reading of a set of draft articles on treaties concluded between
States and international organizations or between international organizations:éég/
97. During that period, the General Assembly recommended that the International
Law Commission should: proceed with the Preparation of draft articles on treaties
concluded between States and international organizations or between international
organizations (resolution 3315 (XXIX) of 14 December 1974 and 3495 (XXX) of

15 December 1975); proceed on a priority basis, with that preparation
(resolutions 31/97 of 15 December 1976 and 32/151 of 19 December 1977); proceed

565/ Yearbook ... 1973, vol. II, document AfCN.4/271.

566/ Ibid., annex. '
567/ Yearbook ... 1973, vol. II, document A/9010/Rev.1, paras. 127-133,

568/ Yearbook ... 1974, vol. II (Part One), p. 135, document A/CN.4/279
(third report); Yearbook ... 1975y vol. II, p. 25, document A/CN.4/285 (fourth
report); Yearbook ... 1976, vol. II (Part One), p. 137, document A/CN.4/290 and
Add.1l (fifth report); Yearbook ... 1977, vol. II (Part One), p. 119, document
A/CN.4/298 (sixth Teport); YearbooK ... 1978, vol. II (Part One), p. 247, document
A/CN.4/312 (seventh report); A/CN.4/319 (to appear in Yearbook ... 1979,
vol. II (Part One) (eighth report)); and A/CN.4/327 (to appear in Yearbook ... 1980,
vol. II (Part One) (ninth report)).

569/ For the text of these articles, see Official Records of the
General Assembly, Thirty-fifth session. Supplement No, 10 (4/35/10); p. 181,
chapter IV, B.1. .
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with that preparation with the aim of completing, as soon as possible, the first
reading of these draft articles (resolution 33/139 of 19 December 1978); and
proceed with that preparation with the aim of completing, at its

tnirtgy--3econd 82ssion, trhe first reading of these draft articles (rusolution 34/141
of 17 December 1979), ‘

98. In 1979, at its thirty-first session the Commission reached the conclusion
that the articles on the topic which had thus far been considered (articles 1 to 4,
6 to 19, 19 bis, 19 ter, 20, 20 bis, 21 to 23, 23 bis, 24, 24 bis, 25, 25 bis,

26 to 36 bis and 37 to 60) should be submitted for observations andAcommenks before
the draft as a whole was adopted in first reading. That Procedure was seen as
makiné it possible for the Commission to undertake the second reading without tuo
much delay., In accordance with articles 16 and 21 of its Statute, those draft
articles were then transmitted to Govermments for their comments and observations.,
Furthermore, since the General Assembly recommended, in paragraph 5 of

resolution 2501 (XXIV) of 12 November 1969, that the Commission should study the
present topic "in consultation with the Principal international organizations, as
it may consider appropriate in accordance with its practice", the Commission also
decided to transmit those draft articles to such organizations for their comments

519/ It was indicated at that time that following completion of

and observations.
the first reading of the draft, the Commission would request comments and
observations of Member States and of the said international organizations on the
remaining draft articles adopted and, in so doing, would set a date by which
comments and observations should be received,

99. 1In the light of the above, the Commission, at its thirty-second (1980) session,
decided to request the Secretary-General again to invite Govermments and the
international organizations concerned to submit their comments and observatiéhs on
the draft articles on treaties concluded between States and international
organizations or between international organizations transmitted earlier andvtq ;
request that such comments and observations be submitted fo the. Secretary-General .

by 1 February 1981,

570/ In the light of Commission practice regarding its work on the topic, -

the organizations in question are the United Nations and the intergovermmental
organizations invited to send observers to United Nations codification conferences,-
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100. Furthermore, and in accordance with articles 16 and 21 of its Statute, the
Commission decided to transmit through the Secretary-General, to Govermments and the
international organizations concerned, articles 61 to 80 and the Annex adopted by
the Commission in first reading at that session for their comments and observations
and to request that such comments and observations be submitted to the
Secretary-General by 1 February 1982,

101. The procedure outlined above would, it was anticipated, allow Govermments and
organizations sufficient time for the preparation of their comments and observations
on all the draft articles and would also allow the Commission to begin its second
reading of the draft articles on the topic without too much delay, on the basis of
reports to be prepared by the Special Rapporteur and in the light of comments and
observations received ffom Govermments and international organizations,

102. By its resolution 35/163 of 15 December 1980, the General Assembly
recommended that, taking into account the relevant written comments received and
views expressed in the debates in the General Assembly, the International Law
Commission should, at its thirty-third session, commence the second reading of the
draft articles on treaties concluded between States and international organizations
or between international organizations.

103, At its present session, the Commission commenced its second reading of the
draft articles in question on the basis of the tenth report (A/CN.4/341 and -

Add.1l and Add.1/Corr.l/(English only)) submitted by the Special Rapporteur. That
report included general observations and a review of articles 1 to 41 of the draft
articles as adopted in first reading, in the light of the written comments and
observations received pursuant to the request noted on paragraphs 98 and 99 above,

as well as of views expressed in the debates in the General Assembly.

571/ See the topical summary of the discussion held in the Sixth Committee
of the General Assembly during its thirty-fifth session (1980) prepared by the
Secretariat (A/CN.4/L.326); the topical summary of the discussion held in the
Sixth Committee of the General Assembly during its thirty-fourth session (1979), -
prepared by the Secretariat (A/CN.4/L.311); Official Records of the General Assembl
Thirty-fourth Session, Annexes, agenda item 108, report of the Sixth Committee il979i
document A7347785; ibid., Thirty~third Session, Annexes, agenda item 114, report

of the Sixth Committee (1978), document A/33/419; ibid., Thirty-second Session,

Annexes, agenda item 112, report of the Sixth Committee (1977), document A/32/433%;
ibid., Thirty-first Session, Annexes, agenda item 106, report of the Sixth Committee
219765, document A/31/370; ibid., Thirtieth Session, Annexes, agenda item 108,
report of the Sixth Committee (1975), document A/10393; and ibid.,

Twenty-ninth Session, Annexes, agenda item 87, report of the Sixth Committee (1974),
document A/9897.
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Commission in addition had before it the text of the written comments and
observations submitted by Goverrments and principal international organizations
(A/CN 4/339 and Add. 1—8)-§1~/ Finally, the Commission had before it a Note
submitted by a member listing some of the relevant provisions of the

Draft Convention on the Law of the Sea (Informal Text) (4/CONF,62/4P.10/Rev.3) and
the Common Fund Agreement (TD/IPC/CF/CONF/24).

104. The Commission considered the tenth report of the Special Rapporteur at its
1644th to 1652nd and 1673rd to 1679th meetings and referred to the Drafting
Committee articles 1 to 41. At its 1681st and 1692nd meetings, the Commlss1on on
the report of the Drafting Committee adopted the text of articles 1,

2 (peregraph 1 (2), (n), (i hig), (b ter), (o), (c bis), (a), () (£), (), (i) ana
(3) and paragraph 2) and 3 to 26,

105. The text of articles 1 to 26 of the draft articles on treaties concluded
between States and international organizations or between international
organizations and commentaries thereto, as finally approved at the present session
are reproduced below in section B for the information of the General Assembly.
After the completion of the second reading of the set of draft articles, the
Commission reserves the possibility of making minor drafting adjustments to those
articles if in the interests of clarity and consistency it is so required.

106. In order to facilitate the completion of the second reading of the draft
articles in question at the earliest possible time, the Commission at its present
session decided to remind, through the Secretary-General, Goverrments and
Principal international organization 4 of its previous invitiation for the
submission to the Secre tary-General, by 1 February 1982, of their comments and
observations on articles 61 to 80 and Annex of the draft articles on treatles
concluded between States and international organizations or between 1nternatlona1
organizations as adopted in first reading by the Commission in 1980,

107. In that connection, it may be noted that at its next session the Comm1381on
hopes to examine the remalnlng articles (articles 41 to 80) and Annex adopted in

first readlng which were not considered during the present session. After

See Annex II to the present report.
See paragraph 12 above,

See paragraph 100 above.,

See also paragraph 12 above.

EEE%’
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those femaining articles have been examined in the light of comments and
observations received, the Commission will have completed its second reading of
the draft articles in question and will at that time consider the formulation of
any appropriate recommendations to the General Assembly.
2. General remarks concerning the draft articles
(a) Form of the draft

108. As in the other work undertaken by the Commission in the past, the form

adopted for the present codification is that of a set of draft articles capable of

constituting the substance of a convention atthe appropriate time. This approach
to the topic does not prejudge the decision which will be taken later when the
second reading of the draft articles will have been completed; the Commission will
then, in accordance with its Statute, recommend whatever procedure it considers
most appropriate. However, a set of draft articles, because of the strict
requirements it imposes upon the preparation and drafting of the text, has been
deemed to be the most suitable form in which to deal with questions concerning
treaties concluded between States and international organizations or between
international organizations.

(b) Relationship to the Vienna Convention

109. By comparison with others, the present codification possesses some distinctive
characteristics owing to the extremely close relationship between the draft artieles
and the Vienna Convention.

110, Hisvorically speaking, the provisions which constitute the draft articles now
under consideration would have found a place in the Vienna Convention had the
Conference not decided that it would confine its attention to treaties between
States. Consequently the further Stage in thevcodification of the law of treaties
represented by the preparation of draft arficles on treaties concluded between
States and international organizations or between international organizations

cannot be divorced from the baéic text on the subject, namely the Vienna Convention.
111. That Convention has provided the general framework for the present draft
articles., This means, firstly, that the draft articles deal with the same questions
as formed the substance of the Vienna Convention. The Commission has had no better'
guide than to take the text of each of the articles of that Convention in turn and
consider what changes of drafting or of substance are needed in formulating a -~
similar article dealing with the same problem in the case of treaties concluded
between States and international organizations or between international

organizations.
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112. This task, as the Commission envisaged it, called for a very flexible approach.
On considering what changes should be made in an article of the Vienna Convention in
order to give it the form of an article applicable to treaties concluded between.
States and international organizations, the Commission has been presented with the
possibility of drafting a provision containing additions to or refinements:-on the
Vienna Convention that might also be applicable to treaties between States, for
example in connection with a definition of treaties concluded in written form or
the consequences of the relationship between a treaty and other treaties or
agreements. Where such a possibility has occurred, the Commission has in principle
refrained from pursuing it and from proceeding with any formulation which would
give the draft articles, on certain points, a structure different from that of the
Vienna Convention. The position is different where, because of the subject-matter
under consideration, namely treaties between States and international organizations
or between international organizations, new and original provisions are required to
deal with problems or situations unknown to treaties between States.

113, Unfortunately these considerations do not dispose of all the difficulties
raised by the relationship between the draft articles and the Vienna Convention.
The preparation of a set of draft articles that may become a convention presents,
as regards the future relationship between the articles and the Vienna Convention,
awkward problems of law and drafting (see paragraph 120 below).

114. Treaties are based essentially on the equality of the contracting parties and
this premise leads naturally to the assimilation, wherever possible, of the treaty
situation of international organizations to that of States., The Commission has (
largely followed this principle in deciding generally to follow as far as possible
the articles of the Vienna Convention refefring to treaties concluded between .
States for treaties concluded between States and international organizations; and
for treaties concluded between international organizations, The increasing number
of treaties in which international organizations participate is evidence of the
value of treaties to international organizations as well as to States, \
115. However, even when limited to the field of the law of treaties, the comparison
involved in the assimilation of international organizations to States is quickly .
seen to be far from exact. While all States are equal before international law,
international organizations are the result of an act of will on the part of States,
an act which stamps their juridical features by conferring on each of them strongly
marked individual characteristics which limit its resemblance to any other . -
international organization. As a composite structure, an international organization

remains bound by close ties to the States which are its members; admittedly
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analysis will reveal its separate personality and show that it is "detached!" from
them, but it still remains closely tied to its component States., Being endowed
with a competence more limited than that of a State and often (especially in the
matter of external relations), somewhat ill-defined, for an international
organization to become party to a treaty occasionally requires an adaptation of
some of the rules laid down for treaties between States.

116. The source of many of the substantive problems encountered in dealing with
this subject lies in the contradictions which may arise as between consensus based
on the equality of the contracting parties and the differences between States and
international organizations. Since one of the main purposes of the draft articles,
like that of the Vienna Comverntion itself, is to provide residuary rules which will
settle matters in the absence of agreement between the parties, the draft must set
forth general rules to cover situations which may be more varied than those
involving States alone. For international organizations differ not only from
States but also from one another. They vary in legal form, functions, powers and
structure, a fact which applies above all to their competence to conclude treaties.
The rule stated in article 6, which reflects this basic truth, clearly shows the
difference between international organizations and States., Moreover, although the
number and variety of international agreements to which one or more international
organizations are parties have continued to increase, international practice
concerning certain basic questions, such as the participation of international
organizations in open multilateral treaties and the formulation of reservations

by international organizations, is still limited.

117, This does not mean, at least in the opinion of the great majority of the
Commission, that a consistently negative position should be adopted on the status
of international organizations under the law of treaties or that the problems
involved should be overlooked. On the contrary, the Commission has sought to take
a balanced view denying organizations some of the facilities granted to States by
the Vienna Comvention and applying to organizations certain rules whose flexibility
had been considered appropriate for States alone., However, it has maintained for .
international organizations the benefit of the general rules of consensus wherever
that presented no difficulties and seemed to be consistent with certain trends
emerging in the modern world. )

118, In the course of this necessary process of balancing, divergent opinions have
frequently been expressed and two contradictory trends of opinion became apparent.
According to ons, international organizations should be treated like States as far

as treaties are concerned, unless there is an obvious need to do otherwise, while
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the other side considers that the differences are fundamental and should be
emphasized at every opportunity, even from a purely formal point of view., Both
approaches found supporters among the members of the Commission when the draft
articles were being prepared; many draft articles represent an attempt to reach a
compromise solution. The general principle of consensualism-which constitutes the
basis of any treaty commitment necessarily entails the legal equality of the
parties, and this principle plays an important role in the draft articles. On theA
other hand, account has been taken of the essential differences between States and
international organizations, not only in certain substantive rules but even in

matters of vocabulary.

(c) Methodological approach

119. As soon as the Commission resolved, as indicated above, to pr:pare a text
which could become a convention it was confronted with a choice: i% could prepare
a draft which in form was entirely independent of the Vienna Convention, or a draft
which was more or less closely linked to that Convention from the standpoint of
form, The Commission opted for the former course, that is a draft that is formally
independent of the Vienna Convention. The draft articles as they appear today are
in form entirely independent of the Vienna Comvention, meaning that they are
independent in two respects, which must be carefully distinguished.,
120, First, the draft articles are independent of the Vienna Comvention in the
sense that the text as a whole represents a complete entity that can be given a
form which would enable it to produce legal effects irrespective of the legal
effects of the Vienna Comnvention. If the set of draft articles becomes a
comvention, the latter will bind parties other than those to the Vienna Convention
and will have legal effects whatever befalls the Viemna Convention. The draft
articles have been so formulated that, as worded at present, they are fated to
remain completely independent of the Viemna Convention. If they became a "
convention, there would be States which would be parties to both conventions at
once. That being so, there may be some problems to be solved, as the Commission
indicated briefly in its report on the work of its twenty-sixth session: '
"'I‘hé draft articles must be so worded and aséembled as to fo.ﬁn an entity

independent of the Viemnna Convention: if the text later becomes a convention
in its turn, it may enter into force for parties which are not parties to the

————————

_5'L6/ Thus, for legal acts having the same nature, the same effect and the
same purpose, the Commission used a different vocabulary according to whether those
acts were peformed by States or international organizations, for example "full
povers" and "powers" (article 7) or "ratification" and "act of formal confirmation"
(article 14).
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Vienna Convention possibly including, it must be remembered, all international
organizations. Lven so, the terminology and wording of the draft articles
could conceivably have been brought into line with the Vienna Convention in
advance, so as to form a homogeneous whole with that Convention. The
Commission has not rejected that approach outright and has not ruled out the
possibility of the draft articles as a whole being revised later with a view
to providing for States which are parties both to the Vienna Comvention and
to such convention as may emerge from the draft articles, a body of law as
homogeneous as possible, particularly in terminology.ﬂjll/

121. Second, the draft articles are independent in the sense that they state the
rules they put forward in full, without referring back to the articles of the

Vienna Convention, even when the rules are formulated in terms identical with those

of the Vienna Convention. )

122, It has been suggested that it would be a good idea to streamline as much as
possible a set of draft articles which appeared to be a belated annex to the
Vienna Convention and whose main point was to establish the very simple idea that
the principles embodied in the Convention are equally valid for treaties to which
international organizations are parties. A review of the methodological approach
hitherto adopted was urged and it was suggested that the draft articles be combined
with the relevant provisions of the Vienna Convention so as to simplify the
proposed text, one method being to use "remvoi" to the articles of the Vienna ‘
Convention. If the Commission had adopted that latter method, it would have been
possible to apply it to a considerable number of draft articles which differ from
the Vienna Convention only in their references to the international organizations
which are parties to the treaties covered by the draft articles. Although such an
approach would simplify the drafting process, the Irternational Law Commission has
not followed it for several reasons. To begin with, the'preparation of a complete
text with no "remvoi" to the Vienna Convention would undoubtedly be advantageous
from the standpoint of clarity and would mak