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DECI SI ONS TAKEN BY THE PREPARATORY COWM TTEE AT | TS SESSI ON
HELD FROM 4 TO 15 AUGUST 1997

1. At its 52nd neeting, on 4 August 1997, the Preparatory Conmmittee decided to
conduct its work through two worki ng groups: the Working G oup on

Conpl enentarity and Trigger Mechani sm (chaired by M. Adriaan Bos); and the
Worki ng Goup on Procedural Matters (chaired by Ms. Silvia Fernandez de

Gur nendi ) .

2. At its 53rd neeting, on 15 August 1997, the Preparatory Conmittee took note
of the reports of the Wrking Goup on Conplenentarity and Tri gger Mechani sm
(annex 1) and of the Working G oup on Procedural Matters (annex I1). The
Preparatory Committee al so noted that the issues relating to the procedura
aspects of article 35 and to the role of the Prosecutor will have to be

di scussed at a future session

3. The Preparatory Conmttee took note that pursuant to paragraph 7 of Genera
Assenbly resolution 51/207 of 17 Decenber 1996, the Secretary-CGeneral had
established a trust fund for the participation of the | east devel oped countries
in the work of the Preparatory Committee and in the diplomatic conference of

pl eni potentiaries. Quidelines have been established for the adm nistration of
the Fund. The follow ng Governnments have nade contributions to the Fund:
Bel gi um Canada, Dennmark, Finland, the Netherlands, Norway and Sweden. Twel ve
States have utilized the Trust Fund to facilitate their participation in the
August session. As at 14 August 1997, a total amount of $300, 000 has been
received in the Fund. GCeneral Assenbly resolution 51/207 calls upon States to
contribute voluntarily to the Trust Fund.

4. The Preparatory Commttee also noted that at the invitation and request of
the Governnent of Italy, Secretariat units responsible for providing services to
t he proposed diplomatic conference organi zed a pl anning m ssion in June, which
nmade a survey of the facilities intended for the use of the diplomatic
conference at the headquarters of the Food and Agricul ture Organization of the
United Nations in Rone.
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Annex |

REPORT OF THE WORKI NG GROUP ON COWPLEMENTARI TY
AND TRI GGER MECHANI SM¥

The Working G oup reconmends to the Preparatory Committee the texts of the
articles shown on the follow ng pages for inclusion in the draft consolidated
text of a convention for an international crimnal court: articles 21, 21 bis,
21 ter, 22, 23, 24, 25, 25 bis (A AC 249/1997/ W5 3/ CRP. 1/ Rev. 1) and article 35
(A AC. 249/ 1997/ WG 3/ CRP. 2) .

* | ncorporating the docunents listed in the opening paragraph
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Square brackets include also the proposal for total deletion of the text
wi thin the square brackets.

If the original International Law Conm ssion text is to be revised, the
revi sion may be as foll ows:

Article 21

[Exercise of jurisdiction] [Preconditions
to the exercise of jurisdiction]

1. The Court [may exercise its] [shall have] jurisdiction [over a person] with
respect to a crime referred to in article 20 [(a) to (e) or any conbination
thereof] [and in accordance with the provisions of this Statute] if:

[(a) the [matter] [situation] is referred to the Court by the Security
Council, [in accordance with article 23] [acting under Chapter VII of the
Charter];

(b) a conplaint is lodged by a State Party [two State Parties] [or a
non-State Party] in accordance with article 25;

[(c) the matter is brought by the Prosecutor, in accordance with
article 25 bis.]

[2. [In the case of subparagraphs 1 (b) [and (c)],] the Court [may exercise
its] [shall have] jurisdiction [only if the States which have jurisdiction over
the case in question have accepted the jurisdiction of the Court in accordance
with article 22 and] [if national jurisdiction is either not available or
ineffective] [in accordance with article 35] or if [an interested State]
[interested States] [those States] have deferred the matter to the Court.]

[tArticle 21 bis

Preconditions to the exercise of jurisdiction

Chapeau of paragraph 1
Qption 12

[In the case of article 21, subparagraphs 1 (b) [and (c)],] The Court [nmay
exercise its] [shall have] jurisdiction [over a person] if the follow ng

! This square bracket ends at the end of article 21 bis.

2 Options are not put in square brackets because they are alternatives
supported by only sonme del egations. Some other del egati ons suggested the
del etion of one or nore of the options or have suggested ot her changes within
t he options.
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State(s) has/have accepted [the exercise of] the jurisdiction of the Court over
the crimes referred to in [article 20 (a) to (e) or any conbination thereof] in
accordance with article 22:

Qotion 2

[In the case of article 21, subparagraphs 1 (b) [and (c)],] the Court [may
exercise its] [shall have] jurisdiction [over a person] if the follow ng
State(s) has/have accepted the exercise of the jurisdiction of the Court with
respect to a case in question which is the subject of a conplaint |odged by a
State:

[(a) the State that has custody of the suspect with respect to the crine
("custodial State")] [by the State on whose territory the person is resident at
the tine the complaint is |lodged] [in accordance with international |aw;]

[(b) the State on the territory of which the act [or omi ssion] in question
occurred [or if the crine was committed on board a vessel or aircraft, the State
of registration of that vessel or aircraft;]

[(c) if applicable, the State that has requested, under an internationa
agreenent, the custodial State to surrender a suspect for the purposes of
prosecution, [unless the request is rejected];]

[(d) the State of which the victimis a national;]

[(e) the State of which the [accused] [suspect] of the crime is a
national ;]

[2. |If a State whose acceptance is required for the exercise of the
jurisdiction by the Court rejects such acceptance, that State shall so inform
the Court [giving reasons thereof].]?

[3. Notwithstanding paragraph 1, if a State whose acceptance is required has
not indicated whether it gives such acceptance or not within a period of (...),
then the Court [may] [may not] exercise its jurisdiction accordingly.]*

[4. Wen a State that is not a Party to the Statute has an interest in the acts
mentioned in the complaint, this State nmay, by an express decl aration deposited
with the Registrar of the Court, agree that the Court shall exercise
jurisdiction in respect of the acts specified in the declaration.]]

3 This paragraph is relevant only to option 2 of the chapeau to
par agr aph 1.

4 I bid.
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[®Article 21 terS®
1. The Court has jurisdiction only in respect of crinmes commtted after the

date of entry into force of this Statute.

[When a State becones a Party to this Statute after its entry into force,
the Court cannot be seized in respect of crimes commtted by its nationals or on
its territory or against its nationals, unless those crimes have been committed
after the deposit by that State of its instrument of ratification or accession.]

[2. The Court has no jurisdiction in respect of crines for which, even if they
have been conmmtted after the entry into force of this Statute, the Security
Counci |, acting under Chapter VII of the Charter of the United Nations, has
deci ded before the entry into force of this Statute to establish an ad hoc
international crimnal tribunal. The Security Council may, however, decide

ot herwi se. ]

[Article 22

Acceptance of the jurisdiction of the Court

Qotion 18

1. A State that becomes a Party to this Statute thereby accepts the [inherent]
jurisdiction of the Court with respect to the crinmes referred to in article 20,
paragraphs [(a) to (d) or any combination thereof].

2. Wth regard to the crinmes referred to in article 20 other than those
mentioned in paragraph 1, a State Party to this Statute may decl are:

(a) at the tinme it expresses its consent to be bound by the Statute; or

(b) at alater tinme that it accepts the jurisdiction of the Court with
respect to such of the crinmes as it specifies in the declaration

3. I f under article 21 bis the acceptance of a State that is not a Party to
this Statute is required, that State may, by declaration | odged with the
Regi strar, consent to the exercise of jurisdiction by the Court with respect to

5 This square bracket ends at the end of article 21 ter

6 The issues raised in this article deserve further reflection as to its
pl ace in the Statute.

" The square bracket ends at the end of paragraph 5 of this article.

8 Options 1 and 2 are not nutually exclusive and coul d be conbined in such
a way that option 1 nay be used in respect of sonme crines and option 2 in
respect of other crines.
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the crime. [The accepting State will cooperate with the Court w thout any del ay
or exception, in accordance with Part 7 of the Statute.]

Option 2
1. A State Party to this Statute may:

(a) at the time it expresses its consent to be bound by the Statute, by
declaration | odged with the depositary; or

(b) at a later tine, by declaration |odged with the Registrar

accept the jurisdiction of the Court with respect to [such of] the crines
referred to in [article 20 (a) to (e) or any conbination thereof] as it
specifies in the declaration.

2. A declaration may be of general application, or may be linmited to
[particul ar conduct or to conduct] [one or nore of the crimes referred to in
article 20 (a) to (e)] committed during a particular period of tine.?®

3. A decl aration may be nade for a specified period, in which case it may not
be w t hdrawn before the end of that period, or for an unspecified period, in
which case it may be withdrawn only upon giving a six nmonth's notice of

wi thdrawal to the Registrar. Wthdrawal does not affect proceedings already
commenced under this Statute.?®

4. If under article 21 bis the acceptance of a State that is not a Party to
this Statute is required, that State may, by declaration | odged with the

Regi strar, consent to the exercise of jurisdiction by the Court with respect to
the crime. [The accepting State will cooperate with the Court w thout any del ay
or exception, in accordance with Part 7 of the Statute.]

[5. A declaration referred to in paragraphs 1 to 3 nay not contain other
[imtations than those nentioned in paragraphs 1 to 3.]]
[PArticle 23

[[Action by] [Role of] The Security Council] [Relationship between
the Security Council and the International Crininal Court]

Par agraph 1

[ Notwi t hstanding article 21, [21 bis] [and 22], the Court has jurisdiction
in accordance with this Statute with respect to crinmes [referred to] [specified]

® This paragraph may al so apply to option 1
101 bi d.

1 This square bracket ends at the end of option 2 of paragraph 3.
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in article 20 [as a consequence of the referral of] [on the basis of a [formal]
decision to refer] a [matter] [situation] in which one or nore crinmes appear to
have been comritted to [the Prosecutor of] the Court by the Security Counci
[acting under Chapter VIl of the Charter of the United Nations] [in accordance
with the terms of such referral].

[ Paragraph 1 bis

[Notification of] [Aletter fromthe President of the Security Counci
conveying] the Security Council decision to the Prosecutor of the Court shall be
acconpani ed by all supporting material available to the Council.]

[ Paragraph 1 ter

The Security Council, on the basis of a fornal decision under Chapter VI of
the Charter of the United Nations, nmay | odge a conplaint with the Prosecutor
specifying that crines referred to in article 20 appear to have been committed.]

Par agr aph 2
Ootion 1

[A conplaint of or directly related to [an act] [a crinme] of aggression
[referred to in article 20] may [not] be brought [under this Statute] unless the
Security Council has [first] [determined] [formally decided] that the act of a
State that is the subject of the conplaint, [is] [is not] an act of aggression
[in accordance with Chapter VII of the Charter of the United Nations].

Ootion 2

[ The determ nation [under Article 39 of the Charter] of the Security
Council that a State has commtted an act of aggression shall be binding on the
del i beration of the Court in respect of a conplaint, the subject matter of which
is the act of aggression.]

Par agraph 2 bis

[Areferral of a matter to the Court or] [A determi nation] [A forma
decision] by the Security Council [under paragraph 2 above] shall not be
interpreted as in any way affecting the independence of the Court in its
determ nation of the crimnal responsibility of the person concerned.

Par agraph 2 ter

[A conplaint of or directly related to an act of aggressi on brought under
this Statute and the findings of the Court in such cases is without prejudice to
the powers of the Security Council under Chapter VIl of the Charter.]
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[ *2Par agr aph 3
Ootion 1

No prosecution may be comrenced under this Statute arising froma [dispute
or] situation [[pertaining to international peace and security or an act of
aggression] which [is being dealt with] [actively] by the Security Council] [as
a threat to or breach of the peace or an act of aggression] [under Chapter VII
of the Charter], [where the Security Council has decided that there is a threat
to or breach of the peace and for which it is exercising its functions under
Chapter VI1 of the Charter of the United Nations], [unless the Security Counci
ot herwi se decides] [wi thout the prior consent of the Security Council].

Qotion 2

1. [ Subj ect to paragraph 2 of this article], no prosecution may be conmenced
[or proceeded with] under this Statute [for a period of twelve nonths] where the
Security Council has [decided that there is a threat to or breach of the peace
or an act of aggression and], acting under Chapter VIl of the Charter of the
United Nations, [given a direction] [taken a [formal and specific] decision] to
that effect.

2. [Notification] [A formal decision of the Security Council to the effect]
that the Security Council is continuing to act may be renewed at intervals of
twel ve nonths [by a subsequent decision].]

3. [ Shoul d no action be taken by the Security Council in accordance with
Chapter VIl of the Charter of the United Nations within a reasonable tinme, the
Court may exercise its jurisdiction in respect of the situation referred to in
paragraph 1 of this article.]]]

Article 24

Duty of the Court as to jurisdiction

The Court shall satisfy itself that it has jurisdiction in any case brought
before it.

Article 25

Conpl aint by State

Par agraph 1
Ootion 1

[[A State Party which is also a Contracting Party to the Convention on the
Preventi on and Puni shnment of the Crine of Genocide of 9 Decenber 1948] [A State

2 This square bracket ends at the end of paragraph 3 of option 2.
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Party [which accepts the jurisdiction of the Court under article 22 with respect
to a crinme]] may lodge a conplaint [referring a [matter] [situation] in which
one or nore crinmes within the jurisdiction of the Court appear to have been
commtted to] [with] the Prosecutor [alleging that [a crime of genocide] [such a
crine] [a crime under article 20, subparagraphs [(a) to (d) or any conbination
thereof]] appears to have been committed] [and requesting that the Prosecutor
investigate the situation for the purpose of determ ning whether one or nore
speci fic persons should be charged with the comm ssion of such crines.]]

otion 2

[A State Party [which accepts the jurisdiction of the Court under
article 22 with respect to a crine] [that has a direct interest] |isted under
(a) to (d) below rmay | odge a conplaint with the Prosecutor alleging that [such a
crime] [a crime under article 20 [(a) to (d) or any conbination thereof]]
appears to have been conmitted:

(a) a State on the territory of which the act [or om ssion] in question
occurred,

(b) a State of the custody;

(c) a State of the nationality of a suspect;

(d) a State of the nationality of victins.]
[2. A State Party, which, for a crine under article 20, subparagraph (e), has
accepted the jurisdiction of the Court pursuant to article 22 and is a party to
the treaty concerned may | odge a conplaint with the Prosecutor alleging that
such a crime appears to have been comitted.]?*®
[3. As far as possible, a conplaint shall specify the relevant circunstances
and be acconpani ed by such supporting docunmentation as is available to the
conpl ai nant State.]*
[4. The Prosecutor shall notify the Security Council of all conplaints |odged

under article 25.]

[Article 25 bis

Pr osecut or

The Prosecutor [may] [shall] initiate investigations [ex officio]
[proprio notu] [or] on the basis of information [obtained] [he may seek] from

13 This provision is without any prejudice to the position of del egations
with regard to "treaty crines".

¥ Further discussion may be necessary in the discussions on procedures.
Due regard may be paid to option B on page 110.
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any source, in particular from Governnments, United Nations organs [and

i ntergovernmental and non-governmental organizations]. The Prosecutor shal
assess the information received or obtained and deci de whether there is
sufficient basis to proceed. [The Prosecutor may, for the purpose of initiating
an investigation, receive information on alleged crines under article 20 (a) to
(d) from Governnents, intergovernnental and non-governnental organizations,
victins and associations representing them or other reliable sources.]]?®

* * *

Article 35

| ssues of admissibility

The following draft text represents the results of informal consultations
on article 35 and is intended to facilitate the work towards the el aboration
of the Statute of the Court. The content of the text represents a possible
way to address the issue of conplenentarity and is w thout prejudice to the
views of any delegation. The text does not represent agreement on the
eventual content or approach to be included in this article.

1. [On application of the accused or at the request of [an interested State]
[a State which has jurisdiction over the crine] at any tine prior to [or at] the
commencenent of the trial, or of its own notion], ! the Court shall determ ne
whet her a case before it is inadmssible.

2. Havi ng regard to paragraph 3 of the preanble,® the Court shall determ ne
that a case is inadmssible where:

(a) the case is being investigated or prosecuted by a State which has
jurisdiction over it, unless the State is unwilling or unable genuinely to carry
out the investigation or prosecution;

* 19

15 The procedure to be followed by the Prosecutor in relation to this
article may be discussed in the context of procedural questions.

6 The procedural aspects of the provision have not been fully discussed and
have yet to be determ ned. There are other proposals relating to procedure.

7 The present text of article 35 is without prejudice to the question
whet her conpl enmentarity-related adm ssibility requirenents of this article may
be waived by the State or States concerned.

18 Suggestions were made that the principle of conplenentarity should be
further clarified either in this article or el sewhere in the Statute.

1 The proposal on extradition or international cooperation is not included
in the text, subject to the determ nation of whether the relevant State would be
able to present argunents in the procedure on admissibility.
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(b) the case has been investigated by a State which has jurisdiction over
it and the State has decided not to prosecute the person concerned, unless the
decision resulted fromthe unwillingness or inability of the State genuinely to
prosecut e;

(c) the person concerned has already been tried for conduct which is the
subj ect of the conplaint,? and a trial by the Court is not permtted under
paragraph 2 of article 42;#

* % 22

(d) the case is not of sufficient gravity to justify further action by the
Court .

3. In order to determne unwillingness in a particular case, the Court shal
consi der whether one or nore of the follow ng exist, as applicable:

(a) the proceedings® were or are being undertaken or the national decision
was made for the purpose of shielding the person concerned fromcrin na
responsibility for crimes within the jurisdiction of the Court as set out in
article 20;

(b) there has been an undue delay in the proceedings which in the
circunstances is inconsistent with an intent to bring the person concerned to
justice;

(c) the proceedings were not or are not being conducted i ndependently or
inmpartially and they were or are being conducted in a manner which, in the

20 1f the Security Council can refer situations to the Court or the
Prosecutor can initiate investigations, then the appropriate wordi ng may be
consi der ed.

21 1t was noted that article 35 should al so address, directly or indirectly,
cases in which there was a prosecution resulting in conviction or acquittal, as
wel | as discontinuance of prosecutions and possi bly al so pardons and amesti es.
A nunber of del egations expressed the view that article 42, as currently worded,
did not adequately address these situations for purposes of conplementarity. It
was agreed that these questions should be revisited in |light of further
revisions to article 42 to determ ne whether the reference to article 42 was
sufficient or whether additional |anguage was needed in article 35 to address
t hese situations.

22 Sonme del egations preferred the inclusion of the follow ng subparagraph
"the accused is not |liable under article 55 to be prosecuted before or punished
by the Court".

22 Sonme del egations believed that this subparagraph shoul d be included
el sewhere in the Statute or deleted

24 The term "proceedi ngs" covers both investigations and prosecutions.
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circunstances, is inconsistent with an intent to bring the person concerned to
justice.

4. In order to determine inability in a particular case, the Court shal
consi der whether, due to a total or partial collapse or unavailability of its
national judicial system the State is unable to obtain the accused or the
necessary evidence and testinony or otherwi se unable to carry out its
proceedi ngs.

An al ternative approach, which needs further discussion, is that the Court
shall not have the power to intervene when a national decision has been taken in
a particular case. That approach could be reflected as foll ows:

"The Court has no jurisdiction where the case in question is being
i nvestigated or prosecuted, or has been prosecuted, by a State which has
jurisdiction over it."
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Annex 11

REPORT OF THE WORKI NG GROUP ON PROCEDURAL MATTERS*

The Working G oup reconmends to the Preparatory Commttee the text of the
followi ng articles concerning procedural matters as a first draft for inclusion
in the draft consolidated text of the convention for an international crimnal

court:

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

26.

26.

26

Par agr aph 6:

ter.

27.

30.

37.

38.

38

40.

41.

43.

I nvestigation of alleged crinmes and
article 26 bis (A AC. 249/ 1997/ WG 4/ CRP. 4)

(A AC. 249/ 1997/ WG. 4/ CRP. 4/ Add. 1)
Functions of the Pre-Trial Chanber in relation
with investigation

(A AC. 249/ 1997/ WG. 4/ CRP. 4/ Add. 2)

Commencenent of prosecution
(A AC. 249/ 1997/ WG. 4/ CRP. 6)

Notification of the indictnment
(A AC. 249/ 1997/ WG. 4/ CRP. 1*)

Trial in presence of the accused
(A AC. 249/ 1997/ WG. 4/ CRP. 2%)

Functi ons and powers of the Trial Chanber
(A AC. 249/ 1997/ WG. 4/ CRP. 5)

Proceedi ngs on an admi ssion of guilt
(A AC. 249/ 1997/ W5 4/ CRP. 3 and Corr. 1)

Presunption of innocence
(A AC. 249/ 1997/ WG. 4/ CRP. 7)

Ri ghts of the accused (A/ AC. 249/1997/ Wz 4/ CRP. 8)
Protection of the [accused], victins and

witnesses [and their participation in the
proceedi ngs] (A AC. 249/ 1997/ W5 4/ CRP. 9)

* | ncorporating the docunents listed in the opening paragraph.
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REVI SED ABBREVI ATED COVPI LATI O\
Article 26
Investigation of alleged crines
1. On receiving a conplaint or upon notification of a decision of the Security

Council referred to in article 23, paragraph 1 [or ex officio upon any other
substantiated i nformation], the Prosecutor shall [subject to paragraph 1 bis and
ter] initiate an investigation unless the Prosecutor concludes that there is no
reasonabl e basis for a prosecution under this Statute and decides not to
initiate an investigation, in which case the Prosecutor shall so informthe
Presi dency [Pre-Trial Chanber].?

[1 bis. Prior toinitiating investigation the Prosecutor shall

(a) [notify the States Parties of any conplaint [or any decision of the
Security Council referred to in article 23, paragraph 1], and those States
Parties shall so informthe persons within their jurisdiction who are referred
to by name in the subm ssion; and]

(b) determ ne whether:
(i) the conplaint provides or is likely to provide a reasonable basis [in
law or on the facts] for proceeding with a prosecution under this
Statute; and
(ii) the case is or would be adm ssible under article 35; and
[(ii) bis a prosecution under this Statute would be in the interests of justice
[taking into account the gravity of the offences and the] [interests

of victins];

(iii) Jan investigation would be consistent with the terns of any rel evant
Security Council decision]; and

(iv) to seek a prelimnary ruling fromthe Court regarding the Court's
jurisdiction if the case could later be challenged under article 34.]°3

Y'In general, the proposed additions or anendnents to the |ILC text appear
in bold and between square brackets in order to distinguish the new text from
the I1LC text. The fact that the ILC text does not appear within square brackets
does not necessarily mean that it was generally acceptable to all del egations.

2 Proposed additions originate fromthe Report of the Preparatory Conmittee

on the Establishment of an International Crimnal Court, vol. Il (Conpilation of
Proposal s) (Oficial Records of the General Assenbly, Fifty-first Session,
Suppl emrent No. 22A (A/51/22)), (hereinafter Report), vol. II, p. 112 (itemA. 1).

3 Report, vol. Il, p. 112.
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[1 ter. The Prosecutor shall not initiate an investigati on where the subm ssion
of the case to the Court is challenged within one nmonth of notification under
article 26, paragraph 1 bis (b) (ii), by a State Party that wi shes to proceed or
has proceeded with the case or by a person nanmed in the subm ssion and awaits
the final ruling of the Court.]*

2. The Prosecutor may:?®
(a) request the presence of and question suspects, victins and w tnesses;

(b) collect docunentary and ot her evidence [docunments, records and
articles of evidence];

(c) option 1:
conduct on-site investigations;
(c) option 2:

[(1) Except as provided for in this paragraph, when evidence is in the
territory of a State, the Prosecutor shall, as necessary, seek the
cooperation of that State in order to obtain that evidence. The
Prosecutor may conduct investigations on the territory of a State
only:

a. [with the consent of its conpetent authorities] [upon
notification of and where necessary with the consent of its
conpetent authorities] [in accordance with Part 7] [subject to
t he wai ver by the conpetent authorities of the requirenent of
consent];

[b. Wien the Pre-Trial Chanber is satisfied that conpetent
authorities to whom a request for assistance under Part 7 can be
transmtted are not available [or not functioning].]

[(ii) In the case of paragraph (i) (b) above, [such investigations]
[investigations of a non-conmpul sory nature®] shall be conducted with
the [concurrence] [approval] of the Pre-Trial Chanber [which shal

4 Report, vol. Il, p. 112 (itemA 2 (a)). Itenms A 2 (b) and (c) on p. 112
are addressed in paragraph 1 bis.

51t was proposed that the following text be included as the first line of
article 26, paragraph 2:

"When evidence is in the territory of a State Party whose conpetent
authority is functioning properly, the Prosecutor shall request, as
necessary, the Pre-Trial Chanber to seek the cooperation of a State Party
pursuant to Part 7 of this Statute.”

5 This set of square brackets will apply if paragraph (iii) is accepted.
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have regard to the views of [interested States]]. [Notification shal
be given to the State in question, in particular for the purpose of
the State obtaining an extension of the period for execution of a

rel evant request for judicial assistance.]

[(iii) In the case of paragraph (i) (b) above, the Prosecutor may use
conpul sory neasures for collecting evidence (such as search and
sei zure and conpel ling the attendance of w tnesses) based upon a valid
warrant issued by the Pre-Trial Chanber.]]

(d) take necessary neasures to ensure the confidentiality of information
or the protection of any person [, including victinms];

[(d) bis The Prosecutor shall take appropriate neasures to ensure the
ef fective investigation and prosecution of crines within the jurisdiction of the
Court, and in so doing, respect the interests and personal circunstances of
victins and w tnesses, including age, gender and health, and take into account
the nature of the crime, in particular, but not limted to, where it involves
sexual or gender violence or violence against children;]

(e) as appropriate, seek the cooperation of any State or of the United
Nati ons, [or of any peacekeeping force that may be present in the territory
where an investigation is to be undertaken];

[ (f) where docunents or information have been obtained by the Prosecutor
upon a condition as to their confidentiality, which are, or are intended to be,
used solely for the purposes of generating new evidence, agree that such
docunments or information will not be disclosed at any stage of the proceedi ngs
unl ess the provider of the information consents.]

[(g) enter into such arrangenents or agreenents, not otherw se inconsistent
with this Statute, as may be necessary to secure the cooperation or assistance
of a State or person in the investigation.]

3. The Presidency [Pre-Trial Chanber] may, at the request of the Prosecutor

i ssue such subpoenas [, orders] and warrants as nay be required for the purposes
of an investigation, including a warrant under article 28, paragraph 1, for the
pre-indictrment arrest of a suspect.

4. I f, upon investigation and having regard, inter alia, to the matters
referred to in article 35, the Prosecutor concludes that [a case is inadm ssible
under article 35 or] there is [not a sufficient basis for a prosecution] [no
prima facie case] under this Statute [or a prosecution would not be in the
interests of justice] [taking into account the interests of victinms] and decides
not to file an indictnent],” the Prosecutor shall so informthe Presidency
[Pre-Trial Chanmber], as well as the conplainant State [or the Security Council
in a case to which article 23, paragraph 1,] applies, giving details of the
nature and basis of the conplaint and of the reasons for not filing an

i ndi ct ment.

" Report, vol. Il, p. 115 (item 8).
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[4 bis. A decision referred to in paragraph 4 based on considerations of the
interests of justice shall only becone effective upon its having been confirned
by the Presidency [Pre-Trial Chamber] under paragraph 5 of this article.]

5. At the request of a conplainant State or, in a case to which article 23,
paragraph 1, applies, at the request of the Security Council, the Presidency
[Pre-Trial Chanber] shall [rmay] review a decision of the Prosecutor not to
initiate an investigation or not to file an indictnent, and may request the
Prosecutor to reconsider the decision [but it may do so only once] [: provided
that the Prosecutor, any suspect and the conplainant State [or the Security
Counci|l (as the case may be)] shall be informed of such review proceedi ngs or
confirmati on proceedings within the contenplation of paragraph 4 of this article
whi ch invol ves a deci sion based on considerations of the interests of justice
and shall be entitled to submt his/her/their/its viewpoints with regard

t hereto, which viewpoints shall be considered by the Presidency, [Pre-Tria
Chanber] in coming to its decision].?

[When new information is brought to his/her attention regarding the facts in
respect of which he or she decided not to initiate an investigation or not to
institute proceedi ngs, the Prosecutor may reconsider his/her decision.]

[5 bis.® After a determination to initiate an investigation in accordance with
article 26, paragraph 2, and prior to the commencenent of a trial, a State
requested by the Prosecutor to carry out investigations or a State on the
territory of which the Prosecutor intends to conduct investigations may
chal | enge the decision of the Prosecutor to initiate an investigation before the
Pre-Trial Chanber on the grounds of |ack of sufficient basis for a prosecution
under this Statute.]?

6. A person suspected of a crime under this Statute shall have the right:

(a) prior to being questioned, to be inforned that the person is a suspect
[, of the conduct that the person is alleged to have conmtted which may
constitute a crime under this Statute] and of the rights under (b) to (d)
hereafter;

(b) to remain silent, wthout such silence being a consideration in the
determ nation of guilt or innocence;

(c) to have [at all times] [in connection with questioning] the [pronpt]
[conpetent] |egal assistance of the person's choosing; [or, if the person does
not have | egal assistance, to have | egal assistance assigned by the Court in any
case where the interests of justice so require, including where the person is
unabl e to secure counsel, and w thout payment if the person | acks sufficient
neans to pay for such assistance];

8 1bid., p. 116 (item C. 9).
® This paragraph will be discussed in connection with article 34.

10 Report, vol. Il, p. 113 (item4).
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[(d) to be questioned in the presence of counsel unless the suspect has
voluntarily waived his or her right to counsel;]

(e) not to be conpelled to testify or to confess guilt nor to be subjected
to any formof coercion, duress or threat;

(f) if questioned in a |language other than [a | anguage the person
under st ands and speaks] [his or her own | anguage], to have, free of any cost,
the assistance of a conpetent interpreter and a translation of any docunent on
whi ch the person is to be questioned;

(g) not to be subjected to torture, or to cruel, inhuman or degrading
treatnent or puni shment.

[6 bis.' Evidence obtained during questioning in violation of these rights
shal I under no circunstances be used in the trial unless they are favourable to
the suspect.]?*?

[7.2 (a) The Prosecutor shall fully respect the rights of suspects under the
Statute and the Rul es.

(b) [To establish the truth the Prosecutor shall [ex officio] extend the
i nvestigation to cover all facts and evidence that are relevant to an assessnent
of the charge and to the | egal consequences that may follow. The Prosecutor
shal | investigate equally incrimnating and exonerating circunstances. ]

(c) [If the Prosecutor concludes that there is a basis for prosecution
under this Statute, he shall, in accordance with the Rules of the Court,
i nvestigate the case by seeking the cooperation of the States concerned or by
hi msel f, and such investigation shall be conducted in conformity with
international law and fully respecting the sovereignty of the States
concerned. ]

[8.% (a) A person suspected of committing a crine within the neaning of this
Statute:

(i) shall, as soon as he is involved in an investigation or prosecuted
under this Statute, be entitled to collect all of the evidence that he
deens necessary for his defence;

1 This paragraph will be discussed in connection with article 44.
2 Report, vol. Il, p. 118 (item 10 (h)).

13 This paragraph will be discussed in connection with article 12.
4 Report, vol. Il, pp. 113 and 114 (item B).

15 The Working Group decided to defer the consideration of article 26
paragraph 8, until such tine as article 41 is considered.
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(ii) may either collect this evidence hinself or request the Pre-Tria
Chanber of the Court to acconplish certain acts, seeking, where
necessary, cooperation fromany State Party.

The Pre-Trial Chanber nay reject the request.
(b) If the suspect elects to collect the evidence hinself in accordance

with article 26, paragraph 3 (a), he may apply to the Presidency for the
followi ng orders and subpoenas: [list to be inserted]]?

[Article 26 bis]?

[(a) In the event that the Prosecutor defers investigation on the ground
that a State is proceeding with a national investigation, then the Prosecutor
may request that the relevant State make available to the Prosecutor, either
periodically or on reasonable request, a report on the progress of its
i nvestigation, which shall be confidential to the extent necessary. The
Prosecutor shall notify the conplainant State of the decision to defer to a
State and shall notify the conplainant State of any known outcome of such
nati onal investigation or prosecution.]

(b) [The Prosecutor shall not initiate an investigation into a case that
has been investigated and prosecuted by a State followi ng a deferral by the
Prosecut or unl ess:

(i) the conplainant State has | odged a further conplaint with the Court on
the grounds that the State investigation (or prosecution) has been
i nadequat e, and the Prosecutor agrees;

(ii) following the Prosecutor's notice to the State where the case was
prosecuted of the new conplaint and of its opportunity to challenge
the initiation of an investigation by the Prosecutor, the State where
the case was prosecuted has chal l enged such an investigation by the
Prosecutor and either has failed under the Statute to prevent the new
investigation or has failed after a reasonable period of tinme to
chall enge the initiation of the new investigation; and

(iii) the Prosecutor, upon renewed consideration, has not reached any
affirmative determ nation under article 26, paragraph 1 (b) (i), (ii)

or (iii).]

Note: Item A, paragraph 4, on page 113, could be addressed in the context of
article 34, which could be expanded to address all chall enges, or addressed in
article 26.

¢ Report, vol. Il, p. 115 (item C 7)

Y Ibid., p. 113 (itemA. 3 (b) and (c)). This article will be discussed in
connection with the issues of conplenentarity and trigger mechani sm
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[Article 26 ter]?®®

Functions of the Pre-Trial Chanber in relation with investigation?®

1. [Where the Prosecutor intends to take an investigative action which nmay]

[ When the Prosecutor considers an investigation to] present a unique
opportunity, which may not be avail abl e subsequently for the purposes of a
trial, to take testinmony or a statenent froma wtness, or to exam ne, collect
or test evidence, [the Prosecutor shall] [, if the suspect/accused has not been
identified or is not available] informthe Pre-Trial Chanber; and] the Pre-Tria
Chanber, on the request of the Prosecutor, [or a suspect,] [or on its own
initiative,] may take such measures as nmay be necessary to assure the efficiency
and integrity of the proceedings, and in particular to protect the rights of the
def ence.

2. These neasures may include the power:

(a) to nake [orders] [recomendations] [orders and recomendati ons]
regardi ng procedures to be foll owed;

(b) to direct that a record be nade of the proceedi ngs;

8 Article 26 ter was tabled by some 15 interested del egations at the
August 1997 neeting of the Preparatory Committee. It was witten de novo and
did not derive fromany particul ar del egati on's proposal

The proposal contenplates that, in exceptional circunstances in which a
uni que opportunity appears to exist for the taking or collection of evidence,
the Pre-Trial Chanber nay be involved in order to assure a fair trial/protect
the interests of the defence.

Sonme del egations believed that the authority of the Pre-Trial Chanber set
out in the proposal should be exercised only to collect and preserve evidence
for the defence. In relation to the Prosecutor's investigation, the Pre-Trial
Chanber should only intervene for the purpose of checking on the | awful ness of
the Prosecutor's conduct.

The alternative options reflect differing views as to the bal ance to be
struck between the need to ensure the Prosecutor's independence and the
desirability of conferring alimted role on the Pre-Trial Chanber.

If this proposal is adopted, it seens likely that other proposals in
relation to article 26 could be deleted or may need revision. Consideration
woul d need to be given to article 26, paragraph 1, article 26, paragraph 2 (a),
(b), (c¢), (e) and (g), article 26, paragraph 3, article 26, paragraph 4,
article 26, paragraph 4 bis, article 26, paragraph 5, article 26,
paragraph 5 bis and article 26, paragraph 8.

1 The powers contenplated by this draft provision include the power for the
Pre-Trial Chanber to seek judicial assistance froma State
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(c) to appoint an expert to assist;

(d) to authorize counsel for a suspect to assist, or where suspects have
not been identified or have not designated counsel, appoint a |lawer to attend
and represent the interest of the defence;

(e) to nanme one of its nenbers [or an avail able judge of the Court]:

(i) to observe and nake [orders] [recomendati ons] [orders and
reconmendati ons] regarding the collection and preservation of evidence
or the questioning of persons;

(i1) to decide on questions of |aw, or

(i1i) to take such other actions as may be necessary to collect or preserve
evi dence [favourable to the defence] [relevant to the case].

Option: [Wien in the course of a proceeding a unique opportunity presents
itself to collect evidence, the Pre-Trial Chanber may, at the request of the
Prosecutor or of the suspect, nane one of its nmenbers or an avail abl e judge of
the Court to take necessary neasures to collect or preserve evidence, while
respecting the rights of the defence.]

3. [If any [order] [recommendation] [order and recomendati on] of the
Pre-Trial Chanmber is breached or is not conplied with, the Pre-Trial Chanber
nmay:

(a) reject the admissibility of any evidence obtained as a result or
consequence of such a breach or non-conpliance; or

(b) consider such breach or non-conpliance in respect of whether any

wei ght shoul d be attached to any evi dence obtained as a result or consequence of
such breach or non-conpliance.]

Article 27

Commencenent of prosecution

1. I f upon investigation [in the course of an investigation] the Prosecutor,
having regard to the matters referred to in article 35, concludes that [the case
is adm ssible, and] [a case does exi st agai nst one or nore persons naned, ]
[there is a prima facie case] [there is sufficient evidence that could justify a
conviction of a suspect, if the evidence were not contradicted at trial,] [which
the accused could be called on to answer and that is desirable in the interests
of justice that the case should proceed], the Prosecutor shall file with the
Regi strar an indictment containing a conci se statenent of the allegations of

fact and of the crine or crimes with which the suspect is charged in respect of
each of the persons referred to, their nanme and particulars, a statenent of the
al |l egations of fact against them and the characterization of these facts within
the jurisdiction of the Court and shall be acconpani ed by [rel evant]
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[sufficient] evidence collected by the Prosecutor for the purposes of
confirmation [of the indictnent] by the Presidency [Pre-Trial Chanber].?

[2. The Presidency [Pre-Trial Chanber] shall exam ne the indictnment, any
anendnent  and any supporting material and determ ne

(a) whether a prinma facie case exists [there is sufficient evidence that
could justify a conviction of a suspect, if the evidence were not contradicted
at trial] [there is strong evidence against the accused] with respect to a crine
within the jurisdiction of the Court; and

(b) whether, having regard, inter alia, to the matters referred to in
article 35, the case should on the information avail able be heard by the Court
[if the Court has not yet ruled on this issue].??

[(c) whether it is desirable in the interest of justice that the case
shoul d proceed;]?

If so, it shall [by majority/consensus] confirmthe indictnent and establish a
trial chanber in accordance with article 9 [, and informthe Presidency]. ]

[2 bis.?® Any State concerned nmay chal |l enge the decision of the Prosecutor to
file an indictnent before the Pre-Trial Chanber on grounds of inconsistency with
this Statute.]?

[2 ter. After the filing of an indictnment, the Pre-Trial Chanber shall [in any
case] [if the accused is in custody or has been judicially rel eased by the Court
pending trial] notify the indictment to the accused, [set a deadline prior to
the confirmation hearing, until which the Prosecutor and the defence may add new
evi dence?” [for purposes of such confirmation hearing]], and set a date for the
review of the indictment. The hearing shall be held in the presence of the
Prosecutor and the accused, as well as his/her counsel, subject to the

provi sions of paragraph 4 bis. |In the hearing, the accused shall be allowed to
object to the indictnent and criticize the material on which it is based.

20 Report, vol. IIl, pp. 120-121 (item 1. A and B)

2 1bid., p. 122 (itemB.1).

2 1bid., p. 121 (item2 (c)).

| bid.

2 1bid., p. 121 (item2 and 2 (a)).

2 China will submit changes to inprove the | anguage of this paragraph.

2 Report, vol. Il, p. 121 (item2).

2T See article 27, paragraph 1 bis, in the abbreviated conpilation (p. 9).

/...
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Foll owi ng the hearing, the Pre-Trial Chanber may:
(a) confirmthe indictnent in its entirety;

(b) confirmonly part of the indictnent [and anend it], by giving a
different qualification to the facts;

[(c) order further investigation];
(d) refuse to confirmthe indictment.

When it confirnms the indictnent in its entirety or in part, the Pre-Trial
Chanber shall conmt the accused to the Trial Chanber for trial on the
indictment as confirned. Confirmation of indictnent shall uphold the warrants
i ssued earlier, except if the Court decides otherw se.]

3. If, after any adjournnent that nmay be necessary to allow additiona
material to be produced, the Presidency [Pre-Trial Chanber] decides not to
confirmthe indictment, it shall so informthe conplainant State or, in a case
to which article 23 (1) applies, the Security Council.

[If it does not confirmthe indictment, all the warrants issued prior to the
deci sion of non-confirmation shall cease imediately to have effect.]

[3 bis. The dismssal of a count in an indictnment shall not preclude the
Prosecutor from subsequently bringing a new indictnent based on the acts
underlying that count if supported by additional evidence. %]

[4. The Presidency [Pre-Trial Chanber] may [, on its own or] at the request of
the Prosecutor amend the indictment [, in which case it shall make any necessary
orders to ensure that the accused is notified of the anendnent and has adequate
time to prepare a defence] [after hearing the accused, provided that the Trial
Chanber is satisfied that the accused is not prejudiced in his rights to defend
hi msel f].]

[Alternate paragraph 4. Prior to the confirmation of the indictment by the
Pre-Trial Chanber, the Prosecutor nmay amend or withdraw the indictnment. [The
accused shall be informed of the withdrawal as well as of any anendnent. |In the
event of withdrawal, the Pre-Trial Chanber nmay, under the provisions provided
for in article 26, ask the Prosecutor to reconsider his/her decision.]

After the confirmation of the indictment, the Prosecutor may anend the
indictment only with the perm ssion of the Pre-Trial Chanber, and after notice
to the accused. |If the Prosecutor is seeking to add additional charges or to
substitute nore serious charges for those in the confirmed indictrment, the new
or amended charges nust be confirnmed by the Pre-Trial Chanber in accordance with
the procedures for confirmation of the indictment set out in paragraph [...].

28 Report, vol. Il, p. 122 (itemA (iv)).
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After the commencenent of the trial, the Prosecutor may w thdraw the
i ndictment or certain charges within the indictnent only with the perm ssion of
the Trial Chanber].

[In case of withdrawal of the indictnent after the confirmation thereof,
new prosecution nay be instituted for the sane of fence only based upon a newy
di scovered material evidence which was not available to the Prosecutor at the
tinme of the withdrawal in the interest of the defence.]

[4 bis.?® Wen one or nore of the accused has fled or cannot be found, and when
all reasonabl e steps have been taken to informthe accused, the Pre-Tria
Chanmber may still hold a hearing in order to exam ne whether it shall confirm
the indictment. In that case, the accused cannot be represented by counsel

VWhen it confirnms the indictnent, in its entirety or in part, against an
accused who has fled or cannot be found, the Pre-Trial Chanber shall issue a
warrant to search for, arrest and transfer the accused, which is tantamount to
committing himto the Trial Chanber for trial.]

[4 ter. Anyone who has [personally] suffered [direct] injury caused by a crine
submtted to the Court, [the |legal representatives of victins, victins'

rel atives, successors and assigns,] may informthe [Prosecutor] [and the]
[Pre-Trial Chanber] in witing of the acts having caused injury to hinf her/them
and the nature and anobunt of the | osses which he/she/they has/have sustai ned.

VWhen it confirnms the indictment, inits entirety or in part, the Pre-Tria
Chanber may order provisional neasures which nmay be necessary [in order to
enable a Trial Chanmber, upon a subsequent conviction,] to conpensate the victim
designated in the above paragraph. For that purpose, the Pre-Trial Chanber
shal | seek the cooperation of the interested States.

Such provisions shall also apply when the accused has fled or cannot be
found. ]

5. The Presidency [Pre-Trial Chanber] [Trial Chanber] may nmake any further
orders required for the conduct of the trial, including an order

(a) determning the | anguage or | anguages to be used during the trial

(b) requiring the disclosure to the defence [of the rel evant evidence that
the defence requests] within a sufficient tinme before the trial to enable the
preparation of the defence, of [relevant] docunentary or other evidence
avail able to the Prosecutor [, whether or not the Prosecutor intends to rely on
t hat evi dence] [which the Prosecutor intends to rely upon]; [if the Prosecutor
fails to comply with an order under this subparagraph, the evidence in question
will be inadm ssible at the trial;]

2 The Working G oup decided to defer the consideration of paragraph 4 bis
of article 27 for such tine as article 37 is considered.
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[alternative (b) save in respect of documents or information referred to in
article 26, paragraph 2 (f), and subject to subparagraph (f) below requiring
the disclosure to the defence of docunments or information which are either
considered [material] [relevant] to the preparation of the defence, or are
i ntended for use by the Prosecutor at trial or were obtained fromthe accused
[Quaere: definition of "relevant" for the Rul es?]]

(c) providing for the exchange of information between the Prosecutor and
t he defence, so that both parties are sufficiently aware of the issues to be
decided at the trial;

(d) providing [, at the request of either party or a State, or at the
i nstance of the Court on its own volition,] for the protection of the accused,
victins and witnesses and of confidential information

(e) providing [, at the request of either party or a State, or at the
i nstance of the Court on its own volition,] for the protection and privacy of
victims and witnesses;

[(f) providing, at the request of either party or a State, or at the
i nstance of the Court of its own volition, for the non-disclosure or protection
of docunents or information provided by a State the disclosure of which would
[endanger] [prejudice] the national security or national defence interests of a
State in accordance with criteria to be specified in rules made pursuant to this
Statute.]

Article 30%

Notification of the indictnent

1. The Prosecutor [the Registrar] shall ensure, where necessary with the
cooperation of national authorities, that a person who has been arrested is
personal |y served, as soon as possible after being taken into custody, with
certified copies of the follow ng docunents, in a |anguage understood by that
person [a | anguage that the accused understands] [in his own | anguage]:

(a)3 in the case of the pre-indictment arrest of a suspect, a statenment of
the grounds for the arrest [[the warrant of arrest or restriction of |iberty];?3

(b) in any other case, the confirned indictnent;

%0 The wording of this article mght be nodified in the Iight of the
decisions to be taken as regards the question of hearing of the confirmation of
an indictnent.

81 Subparagraph 1 (a) will be exam ned in the context of article 28.

%2 Report, vol. Il, p. 146 (itemA 1 (a)). Oher matters initemA 1 (a)
are addressed in article 29, paragraph 2.
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(c) a staterment of the accused's [arrested person's] rights under
[articles 26 or 41 of] this Statute and the Rules [, as applicable].

[1 bis. An indictment shall be nade public, except in the follow ng situations:

(a) The Presidency [Pre-Trial Chanber] may, at the request of the
Prosecutor, order that there be no public disclosure of the indictnent until it
is served on the accused, or in the case of joint accused, on all the accused.
In exercising its discretion, the Presidency [Pre-Trial Chanber] shall take
account of all relevant factors, including the potential for pre-arrest flight
of an accused, destruction of evidence and harmto victins or witnesses if the
i ndictrment i s nmade public;

(b)3 The Presidency [Pre-Trial Chanmber] may, at the request of the
Prosecutor, also order that there be no disclosure of an indictnent, or part
thereof, or of all or any part of any particul ar document or information, if
satisfied that the nmaking of such an order is required to give effect to a
provision of the Rules, to protect confidential information obtained by the
Prosecutor, or is otherwise in the interests of justice.]*

2. In any case to which paragraph 1 (a) applies, the indictnment shall be
served on the accused as soon as possible after it has been confirnmed.

3. If, 60% days after the indictnment has been confirned, the accused is not in
custody pursuant to a warrant issued under article 28 (3), or for sone reason
the requirenents of paragraph 1 cannot be conplied with, the Presidency
[Pre-Trial Chanber] [the Registrar] may [shall] on the application of the
Prosecut or prescribe sone other manner of bringing the indictnment to the
attention of the accused

[4.]36

[5. [The accused is] [Anyone suspected of committing a crime within the meaning
of this Statute shall be] entitled

(a) to be informed pronptly of the nature and cause of the charge agai nst
himor her [and be questioned in a | anguage whi ch he understands, and, to this
end, to have the free assistance of a conpetent interpreter, and to be provided

3% The contents of this subparagraph coul d becone the subject matter of the
provi si on bei ng negotiated on questions of confidentiality, disclosure and
protection of information.

3 Report, vol. II, p. 127.

% The matter concerning a specific deadline may be nore appropriate for the
rul es of procedure.

% Former paragraph 4 of the abbreviated conpilation of proposals on
procedural matters (4 August 1997) (hereinafter abbreviated conpilation) could
become a subject matter for the rules of procedure.
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free of charge with a translation of the docunents on the basis of which he is
bei ng questi oned or that show why a neasure infringing upon his |liberty or
property has been proposed];

(b) [to have adequate time and facilities for the preparation of his or
her defence and to comunicate with counsel; [to be assisted pronptly by a
| awyer of his own choosing, or, if he does not have sufficient neans to pay for
one, by a |awer appointed by the [Pre-Trial Chanber] of the Court;]

(c) [before being questioned, or when a measure infringing upon his
liberty or property has been proposed and brought to his attention, to be fully

i nfformed of the charges against himand the rights to which he is entitled under
paragraph 1 of this article.]]

Article 37

Trial in presence of the accused

Comment: There appear, in essence, to be three options regarding trials
in absentia which have enmerged to date, in addition to the ILC draft, that
appear in the Report, volume Il. The ILC text and the proposed options are set
out bel ow

| LC DRAFT
1. As a general rule, the accused should be present during the trial
2. The Trial Chanber may order that the trial proceed in the absence of

the accused if:

(a) the accused is in custody, or has been rel eased pending trial
and for reasons of security or the ill-health of the accused it is
undesirabl e for the accused to be present;

(b) the accused is continuing to disrupt the trial; or

(c) the accused has escaped fromlawful custody under this Statute or
has broken bail

3. The Chanber shall, if it makes an order under paragraph 2, ensure that
the rights of the accused under this Statute are respected, and in
particul ar:

(a) that all reasonable steps have been taken to informthe accused
of the charge; and

(b) that the accused is legally represented, if necessary by a | awer
appoi nted by the Court.
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4.% 1n cases where a trial cannot be held because of the deliberate
absence of an accused, the Court nmay establish, in accordance with the
Rul es, an Indictnment Chanber for the purpose of:

(a) recording the evidence;

(b) considering whether the evidence establishes a prim facie case
of a crime within the jurisdiction of the Court; and

(c) issuing and publishing a warrant of arrest in respect of an
accused against whoma prima facie case is established.

5. If the accused is subsequently tried under this Statute:

(a) the record of evidence before the Indictnment Chanber shall be
adm ssi bl e;

(b) any judge who was a nenber of the Indictnment Chanber may not be a
nenber of the Trial Chanber.

Option 1
[ Expl anatory note: Option 1 prohibits trial in absentia w thout any
exception; like option 2, it would deal with procedures needed to preserve

evidence for trial as a matter separate fromtrial in absentia. Under this
option, article 37 would read inits entirety as follows:]

The trial shall not be held if the accused is not present.

Qotion 2
General rule
1. As a general rule, the accused shall be present during the trial
Excepti ons
2. In exceptional circunmstances, the Trial Chanber nay order that the trial

proceed in the absence of the accused, if the accused, having been present at
the commencenent of the trial thereafter

(a) has escaped from !l awful custody or has broken bail; or

87 The questions addressed in paragraphs 4 and 5 nmay be better dealt with in
the context of the pre-trial proceedings.
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[(b) is continuing to disrupt the trial.]3
Rights of the accused
3. The Trial Chanber shall, if it makes an order under paragraph 2, ensure

that the rights of the accused under this Statute are respected, and in
particular that the accused is legally represented, if necessary by a | awer
appoi nted by the Court. 3

Proceedings to preserve evi dence

[ Expl anatory note: There is no separate proposal to preserve evidence for
trial. This could be dealt with as part of pre-trial proceedings, and woul d not
necessarily be confined to situations where the accused is absent.]

Subsequent tria

[ Expl anatory note: Under this option, there would be no second tri al
following a trial in absentia.]

Ootion 3
1. Identical to paragraph 1 of the draft of the International Law Comm ssion
2. In exceptional circunmstances, the Trial Chanber may, in the interests of

justice [at the request of the Prosecutor] [proprio notu or at the request of
one of the parties] order that the trial proceed in the absence of the accused,
if the latter, having been duly informed of the opening of the trial

(a) Requests to be excused from appearing for reasons of serious
ill-health;

(b) Disrupts the trial
(c) Does not appear on the day of the hearing;
(d) under detention has, when sumoned for the date of the trial, refused

to appear wi thout good reason, and nmade it particularly difficult to bring him
to the Court; or

%8 Sonme proponents of option 2 do not agree that this shoul d necessarily be
a basis for a trial in absentia.

% This provision follow paragraph 3 of the ILC draft, except that it omts
subparagraph (a), regarding steps to informthe accused of the charges. This is
unnecessary under this option since a trial in absentia is permtted only if the
accused was present at the commencenent of the trial, a stage at which the
indictment is to be read out.
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In the event that the accused is convicted following a trial held in his
absence, the Trial Chanber may issue a warrant for the arrest and transfer of

t he accused for the purposes of executing the judgenent. The decision taken
under the provisions of this paragraph shall be commnicated to the accused and
may be appeal ed.

3. Identical to paragraph 3 of the draft of the International Law Comm ssion

4. When t he accused has not been duly informed of the opening of the trial and
when al |l reasonabl e steps have been taken to informthe accused of the charges,
the Trial Chanber may al so, in very exceptional circunmstances, [at the request
of the Prosecutor] [proprio nmotu or at the request of one of the parties], order
that the trial proceed in the absence of the accused when required in the
interests of justice or the interests of the victins.

The accused may not then be represented by a |l awer of the accused' s choosing,
but the judge presiding over the Trial Chanber nay appoint a | awer on his own
noti on.

VWhen the accused, having been judged in accordance with the above provisions, is
taken prisoner or is arrested, the decisions taken in his absence by the Trial
Chanber shall be null and void in all their provisions. The evidence subnmtted
during the trial held in the absence of the accused nay not be used, during the
second trial, to establish the charges |evelled against the accused, except
where it is inpossible for the depositions to be nade a second tinme or where the
evi dence cannot again be produced.

Neverthel ess, the accused nmay agree to the decision if the sentence pronounced
in his absence is less than or equal to 10 years of inprisonnent.

Option 4
1. The accused shall have the right to be present at the trial, unless the
Trial Chanber, having heard such subm ssions and evidence as it deens necessary,
concl udes that the absence of the accused is deliberate.
2. [ Paragraph 3 of the ILC draft would remain with consequential anendnents.]
* * *

Article 38

Functions and powers of the Trial Chanber

1. At the comrencenent of the trial, the Trial Chanber shall
(a) have the indictment read;
(b) ensure that articles 27 (5) (b) and 30 have been conplied with

sufficiently in advance of the trial to enabl e adequate preparation of the
def ence;
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(c) satisfy itself that the other rights of the accused under this Statute
and the Rul es have been respected;

(d) allowthe accused to enter a plea of not guilty or to nake an
admi ssion of guilt before the Trial Chanber [and should the accused fail to do
so, enter a plea of not guilty on his or her behal f].

2. The Chanber shall ensure that a trial is fair and expeditious and is
conducted in accordance with this Statute and the Rules, with full respect for
the rights of the accused and due regard for the protection of victins and

Wi t nesses.

[2 bis. The President of the Trial Chanmber shall control and direct the

heari ng, and deci de upon the manner by which evidence shall be produced by the

parties. In all circunmstances, the President shall have the duty to remain
i mpartial.]
3. The Trial Chanber may, subject to the Rules, hear charges against nore than

one accused arising out of the sane factual situation

4. The trial shall be held in public, unless the Trial Chanber determ nes that
certain proceedings be in closed session in accordance with article 43, or for

t he purpose of protecting confidential or sensitive information which is to be
given in evidence. The deliberations of the Court shall renmain confidential

5. The Trial Chanber shall, subject to this Statute and the Rul es, have,
inter alia, the power on the application of a party or of its own notion to:

(a) issue a warrant for the arrest and transfer of an accused who is not
already in the custody of the Court;

(a) bis exercise the same powers as the Pre-Trial Chanber regarding
measures that restrict the liberty of a person

(a) ter termnate or nodify any warrants issued by the Pre-Trial Chanber;

(a) gquater rule on any prelimnary notions, and such ruling shall not be
subject to interlocutory appeal except as provided for in the Rules;

(b) require the attendance and testinony of w tnesses, and the production
of docunents and other evidentiary materials by obtaining, if necessary, the
assistance of States as provided in this Statute;

[(b) bis order the production of further evidence to that already
collected prior to the trial or presented during the trial by the parties;]

(c) rule on the adm ssibility or rel evance of evidence;
(d) protect confidential information; and

(e) maintain order in the course of a hearing.
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The provisions of article 27, paragraph 5 (f), will apply nutatis nutandis
for the purposes of orders sought under subparagraph (d) above.

5 bis. [The Trial Chanber may refer pre-trial issues under this article to the
Pre-Trial Chanber for resolution.]

6. The Trial Chanber shall ensure that a conplete record of the trial, which

accurately reflects the proceedings, is naintained and preserved by the
Regi strar.

Article 38 bis

Proceedi ngs on an adm ssion of quilt

1. VWere the accused makes an adm ssion of guilt under article 38,
paragraph 1 (d), the Trial Chanber shall determ ne whether

(a) the accused understands the nature and consequences of the adm ssion
of guilt and whether the admission is voluntarily made after sufficient
consul tation with defence counsel; and

(b) the admi ssion of guilt is [firmy] supported by the facts of the case
that are contained in:

(i) the indictment and in any supplenmentary materials presented by the
Prosecutor, and which the accused adnmits; and

(ii) any other evidence, including the testinony of w tnesses, presented by
the Prosecutor or the accused.

2. Wiere the Trial Chanber is satisfied that the matters referred to in
paragraph 1 are established, the Trial Chanber shall consider the adm ssion of
guilt, together with any additional evidence presented and admtted, as an
admi ssion of all the essential facts that are required to prove the crine to
whi ch the admission of guilt relates, and [may] [shall] convict the accused of
that crine.

3. Wiere the Trial Chanber is not satisfied that the matters referred to in
paragraph 1 are established, the Trial Chanber shall order that the trial be
continued under the ordinary trial procedures provided by this Statute, and
shal | consider the admi ssion of guilt not to have been nade [and shall [may]
remt the case to another Trial Chanber].

4. Where the Trial Chanber is of the opinion that a nore conplete presentation
of the facts of the case is otherwise required in the interests of justice, in
particular the interests of the victins, the Trial Chanmber may request that the
Prosecutor present additional evidence, including the testinony of w tnesses, or
may order that the trial be continued under the ordinary trial procedures
provided by this Statute and, in the latter situation, shall consider the
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admi ssion of guilt not to have been nade* [and shall [may] renit the case to
anot her Trial Chanber].

5. Di scussi ons between the Prosecutor and the defence regardi ng nodification
of the charges in the indictnent, acceptance of the adm ssion of guilt by the

accused, or the penalty to be inposed shall not be |legally binding on the
Chanber . #

Article 40*

Presunpti on of innocence*

Everyone shall be presuned innocent until proved guilty in accordance with
law. The onus is on the Prosecutor to establish the guilt of the accused beyond
a reasonabl e doubt . *

Article 41#

Rights of the accused

1. In the determ nation of any charge under this Statute, the accused is
entitled [, in addition to any rights afforded to a suspect under this Statute,]

* Article 40 is also dealt with in the report of the informal working group
on general principles of crimnal |aw

4 Report, vol. IIl, p. 178.

41 Concerns were expressed about this paragraph and it was suggested that
its fornulation should continue to be exam ned.

42 The final provision of the Report, vol. II, p. 194, requiring a finding
of guilt by a mjority of the Trial Chanber, could be addressed in article 45.

4% Reservations were expressed regarding the phrases "in accordance with
| aw' and "beyond a reasonabl e doubt” contained in the ILC text.

4 Various rights to be afforded to persons investigated or indicted by the
Court are contained in articles 26, 28, 29, 30 and 41. One issue that arises is
whet her or not all of these rights should be set forth in one article. Another
i ssue that should be considered is how to categorize which of those rights apply
only to suspects, which apply only to the accused and which apply to any suspect
or accused appearing in proceedi ngs before a chanber of the Court.
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to a public hearing, having regard to [article 38 and] article 43,4 and to a
fair hearing by an independent and inpartial tribunal, and to the foll ow ng
m ni mum guarantees in full equality:

(a)*® to be inforned pronptly and in detail, in a | anguage that the accused
understands [in his own | anguage], of the nature, cause and content of the
char ge; #’

(b) to have adequate tine and facilities for the preparation of the
defence, and to comunicate freely with counsel of the accused' s choosing, in
confi dence; *®

(c) to be tried without undue [unreasonable] delay and to enjoy a speedy
trial;*

(d)®° subject to article 37 (2), to be present at the trial, to conduct the
defence in person or through | egal assistance of the accused' s choosing, to be
inforned, if the accused does not have | egal assistance, of this right and to
have | egal assistance assigned by the Court in any case where the interests of
justice so require, including where the person is unable to secure counsel, and
wi t hout paynent if the accused |acks sufficient neans to pay for such
assi st ance; **

(e) to exam ne, or have exam ned, the prosecution w tnesses and to obtain
t he attendance and exam nation of wi tnesses for the defence under the sanme

4 The matters relating to the exceptions concerning a public hearing could
be addressed in article 38. The matters in section A on pp. 195 and 196 of the
Report, vol. 11, could be considered under article 38.

4 A proposal was made that, as to subparagraphs (a)-(g) of paragraph (1) of
article 41 in the abbreviated conpilation the wordi ng of subparagraphs (a)-(9)
of paragraph (3) of article 14 of the International Covenant on Cvil and
Political Rights should be used as such

47 The matters referred to in section B of p. 196 of the Report, vol. II,
are addressed in article 26.

4 The question of privileged communications could be addressed in the
context of article 44.

4 This addition originates fromp. 197 of the Report, vol. II.

50 Subpar agraphs (d)-(g) will have to be re-examined in the |ight of
article 26, paragraph 6.

5! These additions originate frompp. 197 and 116 (paragraph d),
respectively, of the Report, vol. Il. The matters contained in paragraphs 2 and
3 on pp. 197-199 of the compilation could be considered in the devel opnent of
the Rul es.



A AC. 249/ 1997/ L. 8/ Rev. 1
Engl i sh
Page 35

conditions as witnesses for the prosecution; [In addition the accused shall also
be entitled to present any other evidence;]?®

(f) 1if any of the proceedings of or docunents presented to the Court are
not in a | anguage the accused understands and speaks, to have, free of any cost,
t he assi stance of a conpetent interpreter and such transl ations as are necessary
to neet the requirenents of fairness;

(g) not to be conpelled to testify or to confess guilt and to remain
silent, without such silence being a consideration in the determnation of guilt
or innocence,

[[(h) to make an unsworn statenment in his or her defence, if desired] [to
declare in his or her defence, but need [shall] not take an oath to speak the
truth]];>®®

[(i) to request the Pre-Trial Chanber or, after the conmencenment of the
trial, the Trial Chanmber to seek the cooperation of a State Party pursuant to
Part 7 of this Statute to collect evidence for himher;]

[(j) no reverse onus or duty of rebuttal shall be inposed on the accused.]

2. Excul patory evi dence [Evi dence which shows or tends to show the innocence]
[or mitigate the guilt] of the accused or may affect the credibility of
prosecution evidence that becones available to the Procuracy prior to the
conclusion of the trial shall be nade avail able [disclosed] to the defence. In
case of doubt as to the application of this paragraph or as to the admssibility
of the evidence, the Trial Chanber shall decide. [The provisions of article 27,
paragraph 5 (f), will apply nutatis mutandis for the purposes of a decision nade
under this subparagraph.]

[3.% The right of all persons to be secure in their homes and to secure their
papers and effects against entries, searches and seizures shall not be inpaired
by the Court except upon warrant issued by the Court [Pre-Trial Chanber], on the
request of the Prosecutor, in accordance with Part 7 or the Rules of the Court,
for adequate cause and particularly describing the place to be searched and
things to be seized, or except on such grounds and in accordance wth such
procedures as are established by the Rules of the Court.]

[4. No person shall be deprived of life or liberty, nor shall any other
crimnal penalty be inposed, w thout due process of |aw.]

* * *

52 These additions originate fromp. 199 of the Report, vol. II.
5% These additions originate frompp. 200 and 117 of the Report, vol. II.

54 The rights addressed in paragraphs 3 and 4, which are of a genera
nature, should perhaps be located in another part of the Statute. |In addition
par agraph 4 coul d be refornul at ed.
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Article 43
Protection of the [accused], victins and w tnesses
[and their participation in the proceedings]
1. The Court shall take the necessary neasures available to it to protect the

accused, victinms and witnesses and may to that end conduct cl osed proceedi ngs or
all ow the presentation of evidence by electronic or other special neans.

Not wi t hst andi ng the principle of public hearings, the Court may order that
t he proceedings be closed, in the interest of the accused, the victinms or the
wi tnesses. [In canera hearings are mandatory when they are requested by an
accused who was a mnor at the tine of the conmi ssion of the acts or at the
request of a victimof sexual violence.]

2. [ The Prosecutor shall, in ensuring the effective investigation and
prosecution of crinmes, respect and take appropriate neasures to protect the
privacy, physical and psychol ogical well-being, dignity and security of victins
and wi tnesses, having regard to all relevant factors, including age, gender and
health, and the nature of the crime, in particular, whether the crinme involves
sexual or gender violence. These neasures will be consistent with the rights of
t he accused. ]

3. The Court shall take such neasures as are necessary to ensure the safety,
physi cal and psychol ogi cal well-being, dignity and privacy of victinms and

wi tnesses, at all stages of the process, including, but not limted to, victins
and wi tnesses of sexual and gender violence. However, these nmeasures [may not]
[shall not] be [inconsistent with] [prejudicial to] the rights of the accused.

4. [ The Court [shall] [may] permt the views and concerns of the victimto be
presented and consi dered at appropriate stages of the proceedi ngs where their
personal interests are affected in a manner which is consistent with the rights
of the accused and a fair and inpartial trial.]®%

[5. The Victims and Wtnesses Unit, established under article 13 of this
Statute, shall provide counselling and other assistance to victinms and w t nesses
and advi se the Prosecutor and the Court on appropriate neasures of protection
and other matters affecting their rights. These neasures may extend to famly
nmenbers and others at risk on account of testinony given by such w tnesses.]?®

[6. Notw thstanding paragraph 1 of article 27, if disclosure of any evidence
and/ or any of the particulars referred to in that paragraph will probably |ead
to the security of any witness or his/her fam |y being gravely endangered, the
Prosecutor may, for purposes of these proceedings, wthhold such particul ars and
submt a summary of such evidence. Such a summary shall, for purposes of any

% Sone del egations thought that there should be further reflection on the
par agr aph.

% This issue will be addressed in the context of the organization of the
Court.
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later trial proceedings before the Court, be deened to formpart of the
particul ars of the indictnent.]

[7. The rules of procedure shall include provisions giving effect to the United
Nati ons Decl aration of Basic Principles of Justice for Victins of Crine and
Abuse of Power.]%’

[8. Legal representatives of victinms of crinmes have the right to participate in
the proceedings with a view to presenting additional evidence needed to
establish the basis of crimnal responsibility as a foundation for their right
to pursue civil compensation.]?®

9. A State nmay make an application for necessary nmeasures to be taken in

respect of the protection of its servants or agents and the protection of
sensitive information.

5" Report, vol. II, p. 204, itemA (d).

%8 Report, vol. Il., p. 204, itemA (b).



