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TJTABA I

BBEINEHHE

1. Komuccus MeXOYHAapOJHOro IIpaBa NpoOBefda CBOI0 COPOK OEeBATYIO CECCHIO B MeCTe CBOEro
MOCTOSHHOrO TIpe6uiBanus B OtmeneHuu Opranmsanuu O6wemunennsx Hamuit B 2Kenese

12 Madg - 18 gwoas 1997 ropga.

A. YIeHCKHH COCTaB

2. B cocraB KOMHCCHH BXOZAT CIIEIYIOLIHe YJTIeHbI:

r-g OmManysa Axse#t Apgno (Tana)

r-a XycelH anb-BaxapHa (Daxpefin)

r-g AyH llaykar anp-XacayHa (Hopmanus)

r-1 JKyan Kunementun Ba»na Cyapuc (Bpazunms)

r-H MoxaMen DBenHysa (Mapokko)

r-H SIn Bpoynmu (CoegunenHoe KopoieBcTBo)

r-i 3np3ucnas lamupkul (Ilonwmia)

r-H Payis H. Toko (PUIHNNHHEL)

r-n Kpucrodep OxoH Pobepr Iyrapm (IOxHast Adpuka)
r-H Xopxe B. Hnbioska (IlaHama)

r-d IIutep K.P. Kabarcm (¥Yranga)

r—-85 DHpeEke X.A. KaHguotsn (ApreHTHHa)

r-8 JIxeiMc JIyra6anszu6pa Kareka (OGbemuHenHas Pecny6nmka TaHsanus)
r-8 Jxetimc Puuapn Kpoydopm (ABcTpanaus)

r-H Moxtap Kycyma-Atrmamxa (HuagoHesus)

r-u Hrops Hpeazosuu Jlykamyk (Poccuiickas Pemepauus)
r-H Teomop Bropen Meneckany (PyMmbiHuS)

r-H Bammas Mukynka (Yeuickas Pecny6nuka)

r-g Ougbe OneprH Baman (Ypyrea#)

r-a I'miiom ITamM6y-Yupynpma (I'aGoH)

r-H AneH llenne (®PpaHuud)

r-H Ilemmapamxy HipunuBaca Pao (HHous)

r-1 Buxktop Pompurec CeneHro (BeHecyaina)

r-a Po6epr PoseHcrok (CoennHeHHble IITaTbl AMePHKH)
r-8 Bepnapzo CenynbBema (MekcHKa)

r-H Bpyno Cumma (I'epmanus)

r-H Iyny Tumam (Cemneran)

r-H Jlynmxu Peppapi Bpaso (Hranmng)

r-H Tepxapx Xadwuep (ABCTPUSA)

r-1 Ipuxu X3 (Kwurait)

r-H Koncrantun II. Dkonomupec (I'penus)

r-H Habun BDnapabu (Eruner)

r-1 Maypucuo 3Bpmocus Cakaca (Hwukaparya)

r-d Tycsi Simapma (SAnoHus)

- 11 -



3. Ha cBoeM 2474-M 3acemanuu 12 Mas 1997 roma Kommccns H306paNia CIeLyIOLIHX
HOJKHOCTHBIX JIMIL:

IIpencemaTeis: r-H A. Ileane
Ilepeent 3amecturens IlpemcemaTesnsi: r-u K. Bassa Cyapuc
Bropoii 3amecrurens IpemcepmaTeis: r-g II. Ka6arcu
IIpepcemarens PemaknMOHHONO KOMMTETa: r-g II.II. Pao
JOKIamuuK s r-a1 3. Tamuxus

4. B cocras Biopo pacumpeHnoro cocraBa KOMHMCCHH BXOZHNM HOIDKHOCTHEIE JIIA HBIHELIHeN

CeCCHH, OIWH M3 MpeRbIAYIUMX NpefcemaTenelt KoMHMccHM 1/ v omuH M3 cUeNHAIBHBIX
TOKJIaguUMKOB 2/.

B. JoJXHOCTHBIE JNHNG W Biopo DAcUIMPEHHOI0 COCTaBy

12 Mas 1997 roma yupemuna I'pynmy mno IUIaHHPOBaHMIO B clenyrolieM coctaBe: r-H JK. Basua
Cyapuc (Ilpepcematens), r-H M. Bennyna, r-u P. Toko, r-m Ix. Kpoydopx,

r-d M. Jlykamyk, r-u B. Mukyika, r-u . Oneprun Bagan, r-g I. ITam6y-YusyHga,

r-H A. Ilenme, r-u B. CenyabBega, r-u B. Cumma, r-u . Tuam, r-u Jl. Peppapu Bpaso,
r-d II. X3 u r-g 3. Tannuknit (ex officio).

C. PeaknmouHnLIi KOMHTET

6. Ha cBoeM 2476-M 3acemaHuH 14 mas 1997 roga Komuccnst yupegmna PegaKuHOHHEBLY

KOMHTET B COCTaBe CIERYIOLHHX YJIEHOB 110 YKa3aHHBIM TeMaM:

IpaxpaHcTBO B CBSI3M C NpaBONpPeeMCTBOM rOCyRapCTE 2

r-u II. Pao (Ilpemcematens), r-m B. Muxyika (CrieuManpHBI JOKJIAAYMK), I'—H D. Anno,
r-d X. anb-Baxapna, r-u SI. Bpoywmn, r-u K. Hyrapn, r-n II. Ka6arch,

r-u 9. Kanmmors, r-u T. Meneckany, r-u B. Poxpurec Cemenro, r-u P. PoseHcrok,

r-H . Xadwnep, r-um K. Dxonomumec, r-u M. Oppocust Cakaca, r-a T. SIMaga u

5. ITo pexomenmaimu Biopo pacumpennoro cocrasa KoMuccHs Ha CBOEM 2474~M 3acelaHHH
\
|
|
|
|
|
|
|

r-g 3. Tamunkwuit (ex officio).

i/ A umenno: r-u M. Tuam.

2/ A uMmenHo: r-H B. Mukyuka.




OroBopkH K JOrOBOpaM:

r-u II. Pao (Ilpemcenmarenp), r-u A. IMemne (CnemuansHeli DOKIATYHK), r—H A. Ango,
r-g X. ams-Baxapua, r-u JI. deppapu Bpaso, r-m I'. Xadmep, r-u Ix. Kareka,

r-g P. Posenctox, r-H B. Cumma, r-a 3. Tammukuii (ex officio).

7. PemakiiMOHHBI KOMHTET IPOBeJ] B OOLIEW CHOXHOCTH 20 3acedaHWd [T PacCMOTPEHHS TeM
O IpaXMJAHCTBE B CBA3M C NPABOIPEEMCTBOM TIOCYZapCcTB H 06 OroBOpPKax K MEXIYHAapPOMHBIM

TOTOBOPaM.

D. Paboumne TIbI

!

8. Ha cBoeM 2477-M 3acefaHuH 15 mas KoMHccHS yupemmia cilemyroiuue pafouyre TIpynIbl B

COCTaBe HHKEYKAa3aHHBIX YJICHOB:

a) N0 OTBETCTBEHHOCTH rocygapcrB: r-u [x. Kpoydoprn (Ilpencemarenn),
r-u 1. Bpoymmu, r-u JIx. Hyrapn, r-ua I1. Kabarcu, r-g Ix. Karexa, r-a T. Meneckany,
r-a JI. Onepra Bagaun, r-a I'. Ilam6y-Ymsynga, r-u P. Posencrok, r-H B. Cmmma,
r-uli. X3, r-g T. SimMaga u r-8 3. Tamuuxkuft (ex officio);

b) 00 OMNIOMATHYeCKOH 3amuTe: F©-H M. Bensyna (Ilpenmcemarenn), r-m P. Toxo,
r-u JIx. Kareka, r-m Ix. Kpoydbopm, r-n H. Jlykamryk, r-o T. Meneckany,
r-a1 I'. [am6y-Yueynpga, r-u P. Poseuctok, r-u B. Cemynssega, r-H B. Camma,
r-a I'. Xabuep, r-u H. Bmapa6u, r-a M. BOpmocus Caxkaca u r-a 3. Tamuuxmi

(ex officio);

c) Mo ONHOCTOPOHHHM aKTaM rocygapcrB: r—H 3. Kaunmworu (IIpermcemareib),
r-u K. Basnma Cyapuc, r-n Ix. Jyrapm, r-u U. Jlykamyx, r-H B. Pompurec Cenenro,
r-g B. Cenyipsena, r-u JI. deppapm Bpaso, r-a I'. Xapmep, r-m 1. Xa,
r-g K. Oxouomumec, r-H H. Dnapabm v r-m 3. Tamuuxui (ex officio).

9. Ha cBoeM 2483-M 3acemaunu 27 Masg KomuccHs yupemuia Pabouyio rpymny Ho
Mex,tiyﬂaponnoﬁ OTBETCTBEHHOCTH 34 BPeZHble MOCIEeNCTBHS NEHCTBHN, He 3alpelieHHBIX

MEX[YHapONHBIM TPaBOM, B CIlENyOLIeM COCTaBe: T-—H T. Smaga (Ilpemcenmarens),
r-e D. Ammo, r~H D. Kanmworu, r-n I'. [Mam6y-Yusynma, r-u II. Pao, r-H B. Cumma,
r-g JI. ®eppapu Bpaso, r-u I'. XadHep, r-u K. Dxoromugec # r-H 3. lamumxui

(ex officio).
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10. 26 max 1997 roga I'pynma mo NIaHMPOBAHHIO YuYpemmia PaGouyio rpynmy no moxrocpo4no

nporpaMMe paGoThl, B COCTaB KOTOpOH BOILIH: r-H H. Jlykawyk (Ilpencenarens),
r-d 2K. Basua Cyapuc, r-u SI. Bpoymmu, r-m P. I'oko, r-m K. Hyrapn, r-u Ix. Kareka,
r-u A. Ilenne, r-u B. CumMma, r-u JI. Peppapu Bpaso, r-u L. X», r-u T. SAmama u

r-u 3. Tamuukuit (ex officio). '
E. Busur T'eHepaJbHOro cekperaps

11. Ha 2506-M 3aceganuu KOMMCCHM, COCTOSIBUIEMcS 4 HIoast 1997 roga, INPHCYTCTBOBAN
I'enepanbHbll cekperaph OpraHuszalyu O6menunennsix Hammit r-n Kodu AHHai, KOTOpsIl

BBICTYNHIL C pPeYbi0 IO CIy4al0 HSATHUIECSTON TOJOBLUMHBL co3maHus Kommuccuu.

F. Cekperapuar

12. 3amectutenb I'eHepanbHOro CeKpeTapss MO MpaBOBbIM BompocaMm, FOpuckoHcynasT r—u Xanc
Kopesan npucyrcTBoBan Ha ceccMM M mpemcTaBISI lenepanbnoro cekperaps. IupekTop Ortgena
KOOUGbUKAIMH YNpaBleHUs] N0 NPaBOBBIM BonpocaM r-# Poi C. Jiu BoMIOAHSN DYHKIIMM

Cekperaps KOMHCCHM M B OTCYTCTBHE IOpHCKOHCYIBTa NIpeCTaBISLIT TeHepanbHOro cexperaps.
Crapiii¥f COTPYIHMK O HpPaBOBLIM BonpocaM r-xa Manym X. ApcaHIKaHM BBIIOJHSIIA

GOYHKIOMKE CTapliero MOMOLUHHKE Cekperapss Komuccumu; r-xa Xpuctuana ByprnosiHauc-Bpaiimac,
r—-a Jxopmx Kopoarcuc u r-o Mnasu CunIXena, COTPYNHHMKH IO HPaBOBBLIM BONIPOCaM,
BBIIONHAMHN (PYHKUMHM noMOWIHMKOB Cekperapss Kommccnm.

G. [IloBecTka nHs

13. Ha cBoeM 2474-M 3acexaHMu 12 Mas 1997 roga Komuccus yTeepmmia IIOBECTKY QTHS

CBOEH COPOK JEBSTOM CecCHH, COCTOSLIYIO M3 CIHEIYIOIINX IYHKTOB :

1. Opranusamysi paboThbl CECCHH

2. OTBETCTBEHHOCTh T'OCYHApPCTB

3. MexnynapogHas OTBeTCTBEHHOCTb 3a BpemHbIE NOCHEACTBUSL TeHCTBHE, He
3anpelieHHbIX MEeXAYHAaPOUHBIM HpPaBOM

4. OroBopKM K MeXIYHapOZHBIM HOrOBOPaM

5.  TpaxHaHcTBO B CBA3M C HPaBONMpPEEMCTBOM rocymapcTs

6. JIunioMarHueckasl 3alHTa

7.  OpHOCTOPOHHHE aKTHI rOCYHapcTB

8.  Ilporpamma, mpomenypsl u MeTompl pa6otsi KoMmuccuu u ee IOKYMEHTALHS
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9. CoTpynuuiecTBO ¢ APYTHMH OpraHaMu
10. CpoKH H MeCTO INpOBeIeHHS MNATHIECATON ceccHH

11. [Ipouue BOINpPOCHI.
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ITTABA 11

KPATKOE HU3JIOKEHHE PABOThl KOMHCCUH
HA EE COPOK HEBATOH CECCHH

14. KoMuCCHS NpHHSANA B NEPBOM YTeHHM KOMILIEKC M3 27 IIPOCKTOB cTaTell M NPOEKT
npeamMOyiabl IO BONPOCY O IPaXKGaHCTBE (DU3MYECKHX JHL B CBS3H C HPaBONPESMCTBOM
TocynapcTB, € KOMMEHTapHsMH K HHM, (rmaBa IV), M HOCTaHOBHJIA NPENpPOBOEUTL NPOEKTHI

cratell M mpeaM6ynsl NPaBUATENbCTBAM IS NOJYYCHMS KOMMCHTapHeB M 3aMevyaHHl.

15. Ilo TeMe OroBOpoK K MeXIYHapOIXHBIM HOroBopaM Kommccums paccMoOTpesia BTOPOY OKIAN
Crienpanbioro BOKIafyMKa ¥ TPHHANA NpPefBapUTENbHbIE BBIBOABI IO BONPOCY 06 OroBOPKax X

HOPMATHUBHBIM MHOMOCTOPOHHHM AorosopamM, BKIIOYasl JOrOBOPBI O npaBax 4eJi0OBeKa (rmaasa V).

16.: B OTHOLICHHH TeMbl OTBETCTBEHHOCTH IOCYIapcTB KOMMCCHSI IMOCTAHOBHIA NPHCTYIONTL Ha
CBOGH CHEQYIOLIEH CeCCHH KO BTOPOMY YTEHHIO TeMbI C LENbIo 3aBepuieHUst paGOTHI K KOHIY
IATHNeTHS (riaBa VI). OHa TakXke NPHHSNA PellieHUs MO HEKOTOPhIM OpONENYPHBIM H
METORONOrHYeCKHM BONpocaM. Kommceus Hasmaumma r-Ha Jx. Kpoydopma CremuambHbiM

JOKAAMIMKOM MO 3TOH TeMe, HOPYHUHB €My INPEeICTABHTD JOoKmanm HJIA ero pacCMOTpeHMUS
Komuccueit.

17. Tlo TeMe MeXIyHapOIHON OTBETCTBEHHOCTH 3a BpeHBIE TOCHEeNCTBUS HEHCTBHIt, He

3alpeUICHHBIX MEXAYHAapOOHLIM mnpaBoM, Komuccus pelIniIa Havathb pa60'ry C nojpasnena TeMEI,
Kacamouierocss "npemorBpallicHHe TPaHCTpaHHYHOro yiepba B pe3yibTaTe OMAacCHBIX BUIOB

* AeSATEJIBHOCTH" (riaBa VII). KoMuccHs HasHaumia r-ua I1.HI. Pao CnemuansHeM

AOKJIaAYAKOM IO 3TOM 4YacTH TE€MBI, TOPYYHB €My HpPeICTaBUTL MO Hel COOTBETCTBYIOLLUI
OOKJaK .

18. B cOOTBETCTBHM C MYHKTOM 13 pe30MIOLMM 51/160 TeHepanbHOM Accambien KoMuccHs
TakXKe H3Yuuna chepy OXBaTa M CONEPKAHHE TeMbl NMIIOMATHYECKOMN 3allMThI B CBeTe
KOMMEHTapHeB M 3aMe4aHHi npasBuTenbcTB. OHa peluMia, 4YTO 5Ta TeMa NOOXOOMT MJIS

PacCMOTpeHMs, M NpHHAIA K CBEACHHIO Goiiee MOZPOGHBIN IJIaH 0XBaTa M COREPKAHUS TeMEI,
npeanoxeHHbd PaGoyell rpynmno (riasa VIII). KomuccHs HazHaumjia r—Ha M. Bennyny

CnenpanbHbM JOKTANYMKOM 1O 9TOH TeMe, NOPYYMB €My Ha OCHOBe IUTaHa NPEeNCTaBHThL el
NPEABAPUTENbHBIA NOKJIal Ha ee NATHHECATOM ceccMH. KOMHCCHS Takxke HaMepeBaeTcs

3aBEpPIUUTH IIepBOE€ YTEHHE TeMbI K KOHLY HBIHEIUIHEr0 ISATHIECTUS .




19. B COOTBeTCTBHH ¢ IYHKTOM 13 pesosouus 51/160 IeHepansHOll Accambuaen Komuoccus
TakXe H3yYyHiIa TeMy OZHOCTOPOHHHX akKTOB rocyjapcrB. OHa HOCYMTalIa ILejecOO6PA3HBEIM H
BO3MOXHBLIM HauaTh PaboTy MO KOAMDHUKAHH W IIPOrpecCHBHOMY Pa3BHTHIO MNPHMEHHMBIX
OPHIHMYECKHX HOPM B 5TOM 06xactH (raaBa IX). PaGode#t rpymmo#i ObUI IOATOTOBIEH HOBBIM H

Gonee MOEpOGHEN MiaH. HeKOTOpble BOWPOCHI, OTHOCALIMECS K OXBATy W CONEPXKAHUIO TeMBI,
6blIM yTOuHeHbI. OCHOBHAa Ledbh HCCICNOBaHHSA, MO MHeHHI0 KOMHCCHM, [TOMXHA 3aKMIOYaTbCs

B BBLISBIEHHM COCTABISIOLIMX BJIEeMEHTOB H IOCHEICTBHE OTHOCTOPOHHHX [QPHANYECKHX axTOB
rocylapcTB ¥ YCTaHOBJEHHH HODM, KOTOpbIe B LIeJIOM K HHM NPHMEHAIOTCA, PaBHO Kax H JMO6BIX
CHeHANbLHBIX HOPM, KOTOPBIE MOIyT HMMeTb OTHOIIeHHe K KOHKPETHBIM BHIAM HIH KaTeropwsim
TaKHX akKTOB. BeiT TakXe NOArOTOBIEH IUTaH paboTbl HAa NATHIETHUM MEepPHOR. Komuccus
HasHaumna r-Ha B. Pogxpureca Cemenbo CrHelIMaNbHLIM JOKIATYHKOM U0 BTCHM TeMe, H B
COOTBETCTBMHM C TJIAHOM IE€PBOHAYANLHLIA NOKNal MOJXKEH 66iTs NpencTaBned Komuccuu mnst

obcyxaenus B 1998 romy.

20. Kommuccus ydupeguna Ipymnmy no IIaHHPOBAHHIO NS PAcCMOTPEHMS CBOEH MPOrpaMMBI,
OpoLeIyp M METOHOB pabGoThl. KOMHCCHS NOCYHTANIA KelNaTelbHHIM 3aBEPLIMTb, B 3aBHCUMOCTH

OT OBCTOSTeNbCTB, MEepBOE K BTOPOE YTEHHS DPAcCMaTPUBaeMbLIX €0 TeM B TeueHHe HBIHELUHEro
MATHIeTHS . Ha OCHOBE peKOMeHIAlMEl, NpPelICcTABAEHHBIX B 3TOM OTHOLIEHHH DabouMMH
rpyHmaMy mo TeMaM, KOMHCCHS NpHHSAA INporpaMmbl paboThl 110 PacCMOTPEHHIO
COOTBETCTBYIOIUMX TeM (riasa X, pasgen A.2). KoMuccns npusHana BaXHOe 3HaueHHe CBOEH
LOITOCPOYHON NpOrpaMMEI PaBoThI H COMIAcOBana OOLUIMH NUIaH AesTeNbHOCTH B STOH CBA3M

(rmaBa X, pasgen C).

21. BbulR W3YyYeHLI NMYTH YCOBePUIEHCTBOBAHHA MeTOHOB paboTel KoMmuccuH. DBblIH BLICKa3aHbl
MpeIIOKeHHUs [0 CHEIYIOLU¥M BOMPOcaMs:  HOBblIeHHe 3(deKTHBHOCTH OOGCYXICHHN Ha
PasiAMYHBIX ITANaXx; OTKa3 OT MOPSgKa POTALMH MpelcelaTelIbCTBYIOIHMX [0 reorpaduyeckKuM

perHoHaM; BHIGOPS! WJIM COTNAcOBafHe cOCTaBa BiOpo Ha MpefllecTBYIOLie# CECCMM (Ivasa X,
pasen A.3).

22. Ha ubiHewHedl ceccMM KOMUCCHS YCTAaHOBHJIA MM MONIEpXKHUBANa CBSA3H ¢ MeXIyHapORHBIM

CymoM, A3uaTCKO-ADPUKAHCKHM [OPUIMYECKHM KOHCYJbTATHBHBIM KOMHTETOM,
MeXaMepUKaHCKMM IOPUIMYECKUM KOMHTETOM, KOMHTETOM IOPHIHYECKMX COBETHHKOB HO

MeXIVHAPOIHOMY NyGIMYHOMY mpasy ¥ EBpONMEMCKHM KOMHUTETOM IO TMpPaBOBOMY COTPYIZHHYECTBY

(rmaBa X, pasmena D).

23. C60opHHMK cTarel 4iJeHOB KOMHCCHH, O3ariaBieHHbINM "MeXIYHapoAHOe MHpPaBO Ha mOpore
XXI crojeTusa: MHeHMS KoOMHMCCHM MeXOyHapogHOTO MpaBa™, ObLT OMyOJIHKOBaH B KadecTse

BKJafa B JecATHieTHe MeXIyHapoIHoro npasa Opranmsanu OGbemyHeHHbix Haumii (riasa X,
pazgen G).
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24. Bo Bpems ceccnn KomHuccuM 6bLn1 mpoBelieH y4eGHBLH CeMHHAp IS 22 Yy4YaCTHHKOB pasHOI
HaWOHAJNBLHOCTH (IiaBa X, pasmen H).

25. Komuccnsi HOTOBOPHIACH MPOBECTH CBOIO crenyromyo ceccHio B OrmeneHun OpraHusanuy

| O6pegunenneix Hamuil B JKenese 20 anpens - 12 uioHd 1998 roma u B IleHTpanbHBIX
YIpexXRpgeHUsIX B I-Ibfo—f/'lopxe 27 wionst - 14 aBrycra 1998 ropma (rnaBa X, pasgen E).
Komuccust opraumsyer B JKeneBe 21-22 ampensi 1998 roga ceMMHap, IOCBALLEHHBIN CBOeMy
ISTULECATHRIETHIO .
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TJTABA 11II

KOHKPETHBIE BOIIPOCHI, H3JIOJKEHWE MHEHHH IO KOTOPBIM
TIPEINCTABJISIJIO BBl OCOBbLIMI MHTEPEC JIsI KOMUCCHUU

26. B orBer Ha mpocefy, BBICKA3aHHYI0 B IyHKTe 14 pe3oniouuu 51/160 TeHepaibHOH
AccaM6aen, KoMMcCcHS BbIZeNHJIa CIeXYIOUINE KOHKPEeTHBbIE BONPOCHI IO KaXJo# TeMe, II0
KOTOPLIM H3J0XKEeHHe MpPaBHTENLCTBAMH CBOMX MHeHMH IH60 B mecroM Komurere, mH60 B

OHUCHMEHHOH (OpMe MPENCcTAaBASNO 6bl 0COOBII HHTepec B KayecTBe 3¢(h(EKTHBHOINO PYKOBOICTBA,
KOTOpOoMYy Morma Obl cileqopaTh KoMHccHS B cBoell HanbHeWiieH pabore:

A, I'paXIaHCTBO B CBA3W MPaBoONpeeMCTBOM TOCYIAPCTB

27. Komuccus 6pLta 65 NPH3HATENbHA 334 MHEHHS M 3aMeYUaHHs IPAaBHTENLCTB OTHOCHUTEIBHO
27 TIPOEKTOB CTaTeli M NPOEKTa MNpeaMGyibl O rpaXkXmaHcTBe GH3MYECKMX IHIL B CBA3M C
IIPaBONIPEEMCTBOM FOCYZapcTB, KOTOpble GBUIH NMPUHATHL B TIpedBapHTeNbHOM nopsake KomuccHed
B MEPBOM YTEHWM (riaBa IV). BHHMMaHMe NpaBHTeNLCTB ellle pa3 o6palljaeTcss Ha MPOCHOY
BLICKA3aTh CBOM MHEHHS MO NPaXTHYeCKHMM npobieMaM TIpaXI3HCTBA, CBS3aHHBIM C

OpHUIMYecKHMH JHIIAMH B KOHTEKCTe MpaBONpeeMCTBA rocynapcTB.

B. OroBopky K MeXIVHAPOIHBLIM JOrCBOpPamM

28. KoMuccus NpUBeTCTBYeT 3aMeUaHHs, Kacarolijiecsl NPeIBapHUTENbHLIX BBLIBOAOB, MPHHSATHIX IO
BOTIpOCY OO OroBOPKaX X HOPMATHMBHBIM MHOIOCTODOHHHM HOrOBOPaM, BKIOYasd NOTOBOPBL O
IpaBaX YeloBeKa (riaBa V). OpraHaM no HaGoiofeHMIO, CO3NaHHBIM B DPaMKax

COOTBETCTBYIOLIHX HOrOBOPOB O HNpaBax 4YeJOBEKa, TaKXKe INpeaiiaraeTcs BBICKa3aTb CBOSC MHCHHE,
eCIIH OHH TOTO NOXeJNaioT.

C. OTBeTCTBEHHOCTL IOCYHADPCTB

29. Komuccus XKejlaeT NMONTBEPIUTh CBOIO HpOCHOY K TPAaBHTEIbCTBAM NPEICTaBUTL MX MHEHHS H
3aMeuaHMsl 110 NpOeKTaM cTaTel, NPHHATHIM B MEepBOM YTEHHH. B COOTBETCTBHHM C

pesormionedt 51/160 IedepanbhHol AccaM6ieu I'eHepalbHBIN ceKpeTaph Iepejal B Oekabpe
1996 roga NTHCHMO ¢ MPOCKOOM K MPABHTENLCTBAM MNPEJCTAaBUTL CBOM MHEHHS H 3aMevaHus Ho
OaHHOMY BONpOCY He mo3gHee 1 stHBaps 1998 roga. Ilockosabky KoMHcCHS TPHCTYIHT KO
BTOPOMY UYTeHHIO IO HAHHBLIM IpOeKTaM cTaTedl Ha CBOeH cCHenyrouled cecCHM B alpele

1998 roma, TakHe MHEHHS M 3aMeuyaHHs OyIyT BaXHLI NS HONTrOTOBKH Hokiaga CrelHafbHOrO

I

OOKJIaguMKa H paccMOTpeHHs 3Toll Temnl Komuccued.
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30. MHeHHS NpPaBHTENLCTB MO CIAEHYIOIIHM BONPOCaM GOBUIM GBI OCOGEHHO ITONE3HEI st
Komuccuu s

i) PEXHM KIIOYEBBIX BOMNPOCOB, BKIOYasd “MeXIyHapOIHBIE NPECTYINICHUS H

MEXAYHAPOLHbIC MPaBOHAPYLUEHHMs!" (CTAaTb 19), "KOHTPMephI" (riaBa III
9acTH BTOPOH), "yperyJMpOBaHHE CIOPOB" (YacTh TPETHA) ;

1) BbIABIEHHE TeX 06iacTelt, B KOTOPBIX MOTPeByeTCS MOMONHMTeNBHAs paboTa ¢

Y49eTOM HM3MEHEHHI, NPOM3OLUEHUINX CO BPEMCHH NPEEBAPHTEILHOrO HNPHUHATHS
HOaHHBIX NPOEKTOB CTaTew;

1ii) BBISIBJICHHE JIOOBLIX MpPOGEeNOB B NPOEKTaX cTaTel, OCOGEHHO ¢ YyYeToM IPaKTHKH

rocynapcTs.

D. Mg&yﬂapggﬂag OTBETCTBEHHOCTD 33 BDENHBIC TOCHCACTBUSA IeHCTBHI,

NPCIICHHBIX M OIHLIM _TIPABOM

31. [Ilockonbky KoMHCCHS NpHHsANA pellleHHe NMPOBECTH CHAYala HCCIeTOBaHHE C MON3AarOJIOBKOM
"NpenoTBpallileHHe TPAHCTPAaHHYHOrO yuiep6a OT OMacHBIX BHIOB NESTENbHOCTH", MHEHHS

MPaBUTENBCTE ObUIM 6Bl MOJIE3HBEI OTHOCHTENILHO:

i) NOAXOa M CONEPIKaHMS, HIJIOXKEHHBIX B NpOeKTax craTet 4, 6 W 9-19 ¢
KOMMEHTapUssMH K HHM B OTHOLIEHMH NDHUHLMIIOB NpeJOTBPAlUEHUS H

COTPYRHMYECTBA ;

ii) MOOLIX NPYrHX NPHHLIMIOB HAM NONOXEHHU, KOTOPHIE CIEAYeT BKIIOYMTH B 3Ty
YacTh HCCACHKOBAHUSA .

32. Otmeuas, uyro KoMHccMS NpUHsIIa pelleHHMe OKOHYATEIHLHO chopMynupoBaTh CBOE MHeEHHe
[0 acmeKTy "“MEXIYHapONHOM OTBETCTBEHHOCTH" NAaHHON TeMbI M OXHIAeT IOJYYeHHs 3aMevaHHMi
OpaBUTeNbCTB, KOMHCCHS XKellaeT NOBTOPHTH yXxe BBEICKa3aHHYIO €0 B 1996 romy mpoceby K
IpaBHTENbCTBAM INPEACTAaBATh HX 3aMeYaHHst, €CIH OHM elle STOro He CHENAlH, 1O BONPOCY O

MeX[YHAPORHOH OTBETCTBEHHOCTH, C TeM YTOGBI CONEMCTBOBaTh KOMHCCHM B PaccMOTPEHHH S5TOrO
BOMIpPOCa.
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E. MIIOMATHYCCKAA HTa

33. BecpMma monesHeIMH Tiaf KoMHccuu 6nUIH 6B 3aMeYaHHsS INIPABHTEILCTB NO MPEIJIOKESHHOMY

PaGouedt rpynmo#f miaHy, M B YaCTHOCTH IO CHEINYIOLIMM BOIPOCAM:

a) KDY TeMbl, H3IOXeHHBI! B NYBKTaxX 180-188 IoKJIafa U B rigaBe 1 IpeliloOXeHHOro

Nmana (ocHOBaHHWe NS JMIUIOMATHYECKON 3alIUTHI) ;

b) HOJDKHA KM JaHHAsA TeMa BKIIOYATH 3AlUTY NPHMEHHUTEJIBHO K MEXKIYHAPOTHBIM

OPraHHM3alUsIM, BBICTYNAMOLIMM OT HMEHHM CBOHX AareHTOB;
c) Jo6ol ApYro# BONPOC, KOTOPBIH MOXKeET ObITh BKIIOYEH B INpeliiaraeMbiil IUTaH.

F. OmHOCTODPOHHHE aKThl [OCYVIADCTB

34. Komuccuss 6ymeT NPHBETCTBOBATHL 3aMeYaHHs IPABHTEJILCTB OTHOCHTENBHO, B YAaCTHOCTH,
CIIeIYIOLIHX BOIPOCOB:

a) obmero mogxoja, IMPeIJOKeHHOTO pabouelt rpynmo¥ IS pellleHHS 3TOM NpoBIeMEi;
b) OXBaTa H COHepKaHHS MNpPennonaraeMorc HCCIeZOBaHHS ;

c) nnaHa paboTel; H

a) OKOHYATEJBHOM (POPMBI HCCHEZOBAHHMS {MOJIXHO JIH OHO HMEThb CBOHM DPe3yJbTaTOM
TEOPETHYECKOE HCCIENOBaHME ¢ TPOEKTAaMH CTaTell W KOMMEHTapHsMM, OOlIHe BBIBOZBL HIH

PeKOMEHIAllHH, PYKOBOACTBO i NOBEOEeHHS TOCYIAPCTB HIH COYCTAHHEC 3THX HIH IOPYTruX

albTepHATHB) . '

35. KomHccHs 6ymeT TakKe IPHBETCTBOBATH JI0G0H OTHOCSIUMMCS K JaHHOH TeMe CIPABOMHBIN

MaTepHasi, KOTOPBLIH NPABUTENLCTBA MOTYT TNOXeNaTh NpeacTaBHTh CHelHaTbHOMY JOKIATYHKY .

- 21 -




TIIABA 1V

TPAXXTAHCTBO B CBSI3M C IIPABOIIPEEMCTBOM TI'OCYIAPCTB

A. CICHH

36. Ha cpoelt copok nsATod ceccud B 1993 rogy KomHccHS NOCTAHOBHIA BKIIOYMTH B CBOIO
NOBECTKY HHS TeMy, O3arjiaBlieHHYI0 "IIpaBomnpeeMCTBO rOCYZapCTB M €ro NOCHeNCTBHUS IS

TPaXTaHCTBA (PHIMYECKUX JHL, ¥ TOCYAAaPCTBEHHON NPUHANNEXHOCTH IOPHAMYECKMX IHMI" 3 /
T'enepanbHast Accambiest omo6puia pewienne KOMHMCCHH B NYHKTe 7 pesoxromuu 48/31 oT

9 mekaGps 1993 roja OpH TOM MOHMMAHMM, 4YTO OKOHYaTelbHAs dopma, B KOTOpO¥M OyneT
BECTHCh paGoTa 1O HaHHOM TeMe, OYAET ONpeleleHa MOCTe NPeICTABICHUS TI'enepanbHON
AccaM6rniee npeNBapHTENLHOrO HCCIeAOBaHMsi. Ha cBoeM COpPOK IIecTON ceccHd B 1994 rouny

Komuccnst HasHaumina r-ga Baunasa Mukyinky CrnenHaZbHBIM HOKJIATYHKOM MO TeMe 4/.
B nynkre 6 cBoe¥f pesomouuu 49/51 oT 9 mekaGpAs 1994 roma I'enepanbHast Accambies

ofoGpuna HamepeHHe KOMHCCHM NPHCTYNHTb K pa6oTe Hal TeMOM NPH TOM Xe NMOHMMAHMH.

37. Ha copok cempMolt ceccum KommuccuM GbUI NpepcTaBieH NepBbI HOKIAL CrneyaisHoro
Doknagynka (A/CN.4/467). TIlocne pacCMOTpeHMs! 9TOro mokmama KoMuccus yupenuna PaGouyio
Tpynny Mo HaHHOK TeMe, KOTOPOH ObLIO NMOPYHYeHO ONpelelMTh BOMPOCHI, BO3HHKAIOLGHE B CBS3H

C YKa3aHHOH TeMOH, KIaCCH(HLHPOBATL BOMPOCHI, KOTOPHIE TECHO C Hell CBS3aHBI,
1
COpPHEHTHPOBaTh KOMHMCCHIO B OTHOLUICHHH TOFO, KaKHMe BOMPOCHI MOXHO GbUIO GBI PaccMOTPETH ¢

Haubonbleli MOML30M C y4eTOM RNOTpeGHOCTEN mHA, W npenpcraBuTh KoMHccHH mian
Deiictemii 5/. Pa6oyas rpynna npegcrasuina KoMmuccuu Iokimam, COJepKaluui psip
DpenBapHTENIbHBIX BHIBOJOB OTHOCHTENBHO MOCIENCTBAN IMPaBONPEEMCTBA TOCYJapcTB IS

rpaXmaHcTBa (DU3HYECKMX JHI 6/.

38. Ha cBoeft copok BoceMOl ceccnu KoMHccHS paccMoTpena BTOpo#t Jokiaan CrenuaibHOro
IDoknamgynka (A/CN.4/474 ¥ Corr.l W Corr.2 (TOJNBKO Ha KHUTANCKOM A3biKe) ). OHa BHOBBL

cosgana PaGouyio rpynmy, KOTOpas 3aBepluIMiia BbiMOJHeHMe cBoelt 3amaud. Ha ocHoBe BBIBONOB

3/ Odwuumannaple oTyerhl eHepanbHol AccaMOIen, cOpoK BOCEMAs CeccHs,
Hononnenne N 10 (A/48/10), myHKT 440.

4/ Tam Xxe, cOPOK JieBsiTas ceccusi, JlomonHenue N 10 (A/49/10),4nynx'r 383.
5/ Tam xe, marupecsras ceccus, JonmomHenuwe Nt 10 (A/50/10), myHKT 147.

6/ Tam xe, npHnoxeHue.
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nocnegHell KoMHccHS NOCTAHOBHIA PeKOMeHHoBaTh [eHepaibHON Accambiee NPHHSATH K CBEISHHIO
3aBepllleHNe MPeXBAPHTENLHOIO HCCHeZOBAHHS W TPOCHTE KOMHCCHIO NPHCTYNUTL K IHpeIMeTHOMY
paccCMOTPeHHI0 TeMbl "I'paXHaHCTBO B CBA3HM C IIPaBONPEEeMCTBOM TroOCYIapcTB" B COOTBETCTBHH ©
IpeIOKeHHEIM MIaHOM geHctBmit 7/. TeHepanbHas Accambies 0zo6puiia peKOMeHIALIMU

KoMucc B nmyHKTe 8 pesomoup# 51/160 or 16 gmekabpst 1996 ropma.

B. TPEHNE TeMbl H AHHOHW CecCUH

39. Ha »sTolf cecchu KoMuccu# ObLT MPeACTaBIeH TPeTHH NOKIak CHelHalbHOrO KOKIAmuHKa
(A/CN.4/480 n Corr.l (TONBLKO HA (GpaHLY3cXOM si3bike) H Add.l W Corr.l B 2 (TOJBKO
Ha (paHIy3CKOM S3bIKe)), COmepXallui 25 MPOCKTOB cTaTe ¢ KOMMEHTAPUSAMH O TIpaXJaHCTBE
dusHvecKuX JHI B CBS3H C MpPaBOIIpeeMCTBOM rocygapcTB. IIpoekTol crareil GbUIM NOmeleHBI Ha
EBe uacTH, Yacte I, oO3armaBieHHyo "OOli#e NPHHIUINGI, pPeryiIHpyIOlIHe IPaXIaHCTEBO B CBA3H

¢ TPaBONpPeeMCTBOM rocyjapcrs”, H YacTs II, o03ariaBieHHyi0 "I[IpHHLHMNBI, NPHMEHHMEIE B

72/ Komuccas npeIIoXHiIa CIeIyIOWIMA MIaH HefCTBHM:

a)  pacCMOTPeHHe BONPOca O I'PAXHZAHCTBE (DHIMMECKHX JHI[ OYLET OCYLIECTBISAThCS
OTHEABHO OT PACCMOTDPEHHMS BOMPOCA O HAIHOHAJIBHON TPHHANIEKHOCTH IOPUIMYECKHMX JHI[ H 4TO
NEepBOMY BOMPOCY OYNET OTHAHO MpPEANOuTEHHE;

b) IS HACTOSINHX LieJel — K He MNpeAonpeHeNssd OKOHYATEeNbHOE pelleHHe, — HTOr
paGoTEL MO BONPOCY O rPaXKHaHCTBe (HUBHYECKHX JHIL TOJKeH HMeTh (hOpMYy IeKIapamyu
T'enepanbuoit AccaMOiieH, COCTOsILIEH# M3 cTaTell ¢ KOMMEHTApUsIMM;

c) Iepeoe UTeHHe ITHX CTaTel CHAedyeT 3aBepLIMTh HAa COPOK DHEeBATOM MM, B KpaliHeM
cilyuae, nareaecATol ceccmd Komwuccuu;

d)  pelIeHHe O TOM, KakKHM 06pa3soM cJIeAyeT PaccMATPHBaTh BOMNPOC O HALMOHAILHOM
TIPHHANEXHOCTH IOPHAMYECKHX NnuL, OyJeT NPHHATO 1O 3aBeplieHWHM PabOTHI Hal BOMPOCOM O
rpaxmaHcTBe (H3MYECKHX JMII B B CBeTe 3aMeyaHMPl, KoTropele I'eHepanbHasi Accambliess MOXeT
NpPeNTOXHATL MNPEeJCTaBUTh TOCYNApcTBaM 1O TOBOAY HPAKTHYECKMX Npo6ieM, BO3HHKAIOUIMX B
CBSI3H C MNPaBOMPEEMCTBOM TOCYRAPCTE B HTOM OGNACTH.

TaMm Xe, NATbIOSCAT nepsas ceccust, JlononHenme M 10 (A/51/10), nyHKT 88.
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KOHKPETHBIX CHTYallMSX NPaBOMPEeMCTBA rocymapcts” 8/. CremHalbHBII JOKTATYHMK TaKXKe

NpeyioXua NpPOeKT npeamOyanl M NMOJIOKEHHe, Kacalolleecsl ONperelIeHHH .

40. KoMmuCCHS paccMOTpesa TpeTHIl JOKIam Ha CBOHX 2475-2486-M u
2488-2494-M 3acefaHHAX, COCTOABLIMXCA 13-30 Masd U 5-17 HIOHS 1997 roja, H mnepegaia

NPOEeKTHI craTedl B PeNaklMOHHBIN KOMHTET 9/.

41. KoMHCCHS paccMOTpena HOKNAX PemaknuoHHOr0 KoMHTEeTa Ha CBOMX 2495-2499, 2504,
2505 ¥ 2507-2509-M 3acefaHusix 18-25 HIOHS, 3, 4, 8-10 wrong 1997 roja W nNpHUHNIA B

HEPBOM YTEHHH IPOEKT npeaMOysNbl ¥ KOMILIEKC W3 27 NPOEKTOB CTaTel O I'paXIaHCTBE

bu3nYecKuX JHL, B CBA3H C TMPaBOINPEEeMCTBOM TIOCYHapcTB (CM. HHXe pasmen C).:

8/ Yacte I cocrosia W3 CHEIYIOMIMX CTaTeli: c©TaThs 1 (IIpaBo Ha rpaxmgaHcTBoO),
craThsd 2 (OG6S3aTENECTBO 3aTParWBaeMbIX rOCYHapcTB NPUHSATL BCe pasyMHBle Mepbl s
HeonmylleHust 6e3rpas®maHcTBa), CTaThi 3 (3aKOHOJATeNLCTBO, Kacaiollleecs IPakiaHCTBa U
APYTHX CMEXHBIX BONPOCOB), cTaThsi 4 (IlpemocTaBieHHe rpaXpmaHcTBa JIHLEM, OBGBIYHO
TPOXUBAIOIUM B APYroM rocymgapcrse), crathit 5 (OTKas OT I'paXIaHCTBa JpYroro rocymapcrsa
KaK yclIOBME MpeLOCTaBICHHS IPaXpHaHCTBa), cTaThd 6 (YTpaTa rpakIaHCTBA npu Ho6pOBOJBLHOM
NPHOGPETeHHH TIPaKIAHCTBA LPYFrOro rocymapcrsa), crarbs 7 (IlpaBo omraummMm), cTaThs 8
(TlpemocraBnenye ® JMIIEHHE IPaXJaHCTBA NpPH onrauuMu), cratest 9 (EmMHCTBO ceMeit),
crathst 10 (IlpaBo mpoxkuBanusi), craThs 11 (TapanTUH mpaB 4enoBeka 3aTparuBaeMbIX JHILL) ,
cratest 12 (Hemnckpumunanmsi), cratbs 13 (Hemonyienue NMPUHATHS NPOM3BOJILHBIX pellleHHH
[0 BompocaM rpaxiaHcTsa), crathd 14 (IIpouenypsl, CcBsi3aHHBIE C BOIPOCAMH rpaxXtafucraa) ,
cTaThsl 15 (OO653aTeNECTBO 3aTparMBaeMbIX OCYNapCTB OpOBOJMTL KOHCYJBTAUWH H NEPeroBOpPHI) ,
crarbst 16 (IIpoume rocymapersa).

Yacte II 6nlia TNIOJeJICHA Ha 4YeThbIpe pasjea H couepxalna CHemyiolye CTaThH:

- Pasmen 1. [Tlepenaya wacte Teppuropum: crarehs 17 (IIpemocrapieHue rpaKJaHCTBa
TOCYAapCTBa~TpeeMHHKa WM JHIICHHe FPaXKOAaHCTBA OCYZapCTBa-NpeNINecTBeHHMKA) ;

- Pasnen 2. OGwenumenwe rocvmapers: craths 18 (IIpemocrasiende rPaKEAHCTBA
rocysapcrsa-npeeMHuka) ;

- g 3. Pacnanm roc CTBa: cTarbf 19 (Cdepa npUMeHeHHsI); cTaThs 20
(IlpemoctaBieHue rpaxknaHCTBa rocynapcTB—NnpeeMHHKOB) , craThsd 21
(IlpegocraBieHne npasa ONTALMH TOCyJapcTBaMH—~IpeeMHUKaMH ) ;

- Pasmen 4. Ortnenenve uactu TePPUTOPHM:  craThsi 22 (Cdepa npuMeneHus),
craths 23 (IIpemocraBiieHne rpaxgaHCTEa rocymapcTBa—npeeMHMKA) , cTaThd 24
(JInilenue rpaxgaHCTBA rocymapcrBa-npefglIecTBEHHUKA) , CTaThsd 25
(IlpemocraBneHue mpaBa onTaLUM rocygapcrsaMyu—IpealIecCTBEHHUKAMM Mo
rocynapcTBaMH—~IPEEMHUKAMH ) .

9/ B PelakuuOHHBIN KOMHTET GHUIM Nepematbl Clepyrolye IPOEKTBI CTareli: IPOEKT
npeaMOysbl U NPOEKT HONOXEHHS, KacaloLlerocst onpejeleHuit Ha 2479-~M 3acefaHHH,
CTaTh¥ 1-3 Ha 2481~M 3aceflaHMH, CTATHH 4-6 Ha 2482-M 3acelaHuM, CTaThH 7 ¥ 8 Ha
2484-M 3acefaHWHM, CTaThd 9-14 Ha 2485-M 3aCeJaHUU, CcTaThH 15 W 16 Ha
2486-M 3aceiaHWHM, CTaThb¥ 17 M 18 Ha 2489-M JacegaHuy, craThd 19-21 Ha
2492-M 3acelaHMH M CTAaTbU 22-25 Ha 2494-M 3acegaHuH.
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42. Ha cBoem 2512-M 3acemanud 14 mions 1997 roma Kommuccns BBIPA3#NIa CBOIO TIIYGOKYIO
NpH3HATeNbHOCTh CHeUHANbHOMY NOKIAN4YMKY r—-Hy BaigraBy MuKyike, KOTOpbOI 6aarogaps
aKaJIeMHUYeCKOMY IIOXXOZY M OGLIMPHOMY OINBITY BHEC MCKIIOYHTEILHO BECOMBIH BKIal B
pa3paGOTKy IAaHHOM TEeMBbI, MO3BOJMB, TAaKWM 06pazoM, Komuccuu B KODOTKHH MPOMERYTOK
BPEMEHH YCHNEIUHO 3aBePIUNTh MepBOe YTeHHe NPOEKTOB CTaTeM O TrpakzaHcTBe cbu:{uqecxux ML 8

CBSA3H C MPABOMPEEeMCTBOM TI'OCYZApCTB.

43. Ha ToM Xe 3acemaHHH KOMECCUS TOCTAHOBMJIA B COOTBETCTBHH CO CTaThsMH 16 M 21
cBoero IlonoXXeHHS NPenpoBONMTH NPOEKTHI CTAaTel, cOZepXKalluecs B pasfmene C HacTrosiekn

riaBbl, 4epe3 ['eHepaibHOro CeKperaps MNPABHUTEILCTBAM VI MOJy4YeHHUSA KOMMEHTapueB H
3aMedaHuii ¢ npocrboii NPEeACTABHTh TaKHe KOMMEHTAapHMHM M 3amMevyaHus IeHepalbHOMY CeKpeTapio

Jgo 1 sHBaps 1999 rojxa.
l

c. TekcT NpoeKTOB craTedl O TPaXIaHCTBe (U3IAYECKHX JIAIL
B_CBS3¥ ¢ NPABONDPEEMCTBOM TOCYHADCTB, IPHUHSTHIA B

[peBapuTeNbHOM mopsgke KoMmHccHed B HEpBOM UTCHHH
1. TeKCT HDOEKTOB CTaTelt

ITPOEKTbI CTATEH O T'PAXIAHCTBE ®HW3UYECKHX JHUIL B
CBA3HU C IIPABONPEEMCTBOM TI'OCYIAPCTB

ITPEAMBYIJIA

TenepanbHast Accambies,

HUTBIBAA, YTO HpOGJIeM!:I rpaXxpaHcTsa, BO3HHKAIOUIHEe B CBiA3H ¢ MNPaBONPEeeMCTBOM
‘I‘OCYJIapCTB, SABISIIOTCS MpPeaMeToM o03ab0YeHHOCTH MEXJIYHapOIHOro coo6lIecTra,

NONMEPKYBAA, YTO HHCTHUTYT TIPaXIAaHCTBA MO CYILIECTBY DPEryiMpyeTcs BHYTPeHHHM
paBOM B mnpefesax, YCTAHOBICHHBIX MEXAYHAPOIHLIM INPaBOM,

OPH3HABasA, 4YTO B BOMpOCaxX, KacaloOUMXcs TpaXIaHcTBa, clelfyeT TOJKHBIM 006pasoM
qubxsan 3aKOHHBIE HHTEPEChbl KaK TIocymapcTB, TaK W OTHENBHBIX JHL,

HanoMHHast, 4To Bceeoblyas meKiapalus NpaB 4YeJoBeKa 1948 rofa NpPoBO3IIIACHIA
TpaBo KaXJOT0 4YelOBeKa HA IpaXJIaHCTBO,

HaMOMMHAA TakKXKe, YTO MeXAYHAPOOHBIA HaKT O IPAXKTAHCKHX H IMONMHUTHYECKHX
npaBax 1966 roga ¥ KoHBeHu#ss o npaBax peGeHKa 1989 rofia NpPUSHAIOT IPaBO KaxXIoro
pefeHKa Ha NPHOGpPeTeHHe IpaXIaHCTBA,




l
|

IONYEPKUBAS HEeOOGXOIHUMOCTL obecneyeHus MOJHOr0 yBaXXKCHUSA MNpaB dYeJIOBEKa H
OCHOBHBIX CBOGOJ JIHL, TPAaXHZAHCTBO KOTOPEIX MOXeET 3aTparvBaThCsl MpaBONpeeMCTBOM
rocymapcrs,

IpYHHMAS BO BHUMAHHE MOJOXeHHN KoHBeHUUM 0O COKpalueHuH 6e3rpamnancma
1961 roma, BeHckol KOHBEHIIMH O MNpaBOlpEeMCTBe rocynapcrs B OTHOIMEHHY JAOroBopos
1978 roma u BeHcKkoilt KOHBCHIIMH O NpPaBONpeeMCTBE TrOCYIapCTB B OTHOLUCHUH
rocygapcTBeHHOIM COGCTBGHHOCTPI, rOCYIapCTBCHHBIX apXMBOB H rOCyHapCTBeHHLIX HOJIOB
1983 roga,

Ovayyy vGexneHa B HeOGXODMMOCTH KONWGMMKALMM H NpPOrPECCHBHONO DPasBUTHUS HOPM
MEXKIyHapoOIHOro Npasa, KacaloLMXCSA rPaXKHaHCTBA B CBS3M C MPaBONPEEMCTBOM
FOCyNapcTs, Kak CpeicTBa ObecrmedeHust GONbLUeH NpaBOBOM GE30NMACHOCTH IS roCygapcTs M
OTHENBHBIX JIHII,

SAABIACT CienyioLee:

YACTb 1. OBIIME IMNOJOXXEHUS

Cratea_1

BO Ha I'PaXXaHCTB

JIro6oe JIANO, KOTOPOe Ha JaTy NpaBONpeeMCTBa rocygapcTB HMEJNO IpPpaxXpgaHCTBO

rocymapcTea~npellIeCTBEHHUKA, HE3aBUCHMO OT CIOCo6a HPHOGPGTGHHX 3TOr0 rpaxXmaHCTBa,
HMeeT NMpaB0 Ha IPaxXgaHCTBO IO Kpadnett MEpe OHHOr0 M3 3aTparipaeMbIX rocymapcTts B
COOTBETCTBHM C HACTOSINUMHU NPOEKTAMM CTATel.

Crates_2
YrorpeGiaeHrHe TepMHHOB
A nenelt HAacTOALIMX MPOEKTOB craTeil:

a)  "OpaBompeeMCTBO rOCYJApCTB" O3HAYAET CMEHY ONHOTO roCYRapcTBa JIPYrMM B
HEeCCHHH OTBETCTBEHHOCTH 3a MEXMYHAPOLHble OTHOLUGHHS KaKOH-In6o TEPPUTOPHH ;

b) "TroCyxapCTBO-NpeIIeCTBEHHUK"” O3HAYaeT rocygapcTBo, KOTOpoe OBIIO CMEHEeHO
APYTHEM TOCyHapcTBOM B cliyvyae npaBoIpeeMCTBA FOCYHapCTB;

C)  "rOCyHapcTBO-TIPEEMHHK" O3HauaeT rOCYSapcTBO, KOTOPOE CMEHHIIO Ipyroe
TOCYRapcTBO B Clly4ae NpaBONPEEMCTBA TOCYRA]CTB;

d) "3aTparuBaeMoe rocymapcTBO" O3Ha4aeT, B 3aBHCHUMOCTH OT OGCTOHTGJIBCTB,
FOCYy1apCTBO-MpPERIIECTBEHHHKA HIH rocygapcTBo-npeeMHUKa ;
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e) "TpeThe TIOCYHapcTBO" O3HadaeT ao6oe roCynapcTBO, KOTOpOe He SABAAeTCHA HH
rocyaapCcTBOM~=IPEALISCTBCHHHKOM, HH IOCYIapCTBOM-INIPCEMHHKOM ;

£) "3arparusaeMoe JWIO" O3HadaeT JNO60e JHLO, KOTOpPOe Ha HATy
NPaBoOiIpeeMCTBA TOCYIAapCTB HMEJI0 TPaXXKIZaHCTBO TrocCylapcTBa-NpeNUICCTBEHHHKA H Ha
PaXHEaHCTBO KOTOPOI'0 MOXKeT MOBIHATh TaKoe IpaBoONpEeEeMCTBO ;

g) "Iara npaBoNpeeMcTBa TOCYIApcTB" O3Ha4aeT JaTy CMEHB! IocyxapcTBOM-—
NpeeMHHUKOM TIOCyJapcTBa—MpPeRlIcCTBEHHAKA B HECEHHH OTBETCTBEHHOCTH 32 MeEXIYyHapOgHbIC

OTHOLUEHUS TEPPUTOPHM, SBIAIOUWIEHCS O6BEKTOM IIpPaBONpPeeMCTBA T'OCYHEAPCTB;

Crates_3

IpegoTs eHHle 3r aHCTBa

3arparuBaeMsle TOCYAapcTBa NPHHHMAIOT BCe HAMIEXAlIHe Mephl IS HeJONyUIeHHS
TOr0, YTOGHI JHLA, KOTOpble Ha JATy MpaBONpeeMCTBA IOCYNAPCTB MMENH TPaXIaHCTBO
, TOCYIapCTBa~NpeMIIIeCTBeHHHAKA, CTalM JMaMH 6e3 IrpaXOaHCTBa B Pe3yNbTaTe TaKoro
[PaBOfIpeeMCTBA .

Crares 4

[Ipe3yMnitig TPaKIaHCTBA

C yyeroM NONOXeHHN HACTOSIIHX NPOEKTOB CTaTell 3aTpardBaeMbie JHIA, HMEIOLOHE
cBO¢ OOLIYHOE MECTO JKHTEJIbCTBA Ha TEPPHUTOPHH, 3aTparuBaeMolf NpaBONPEeMCTBOM
rocyHapcTB, CUYMTAKOTCS MPHOGPETLUMMM IpaXXEaHCTBO TIOCYJapcTBa~IpPeeMHHKa C JATHI TAKOro
NPABOMPEEMCTBA . '

Crarea 5

3 H TEeJIbCTBO, Kaca €CA T adHCTBY H X _CBA3AHHBIX
¢ HHM BOIIPOCOB

KaxmoMmy 3arpardBaeMoMy FOCYHAapcTBY ClefyeT NPHHATL 6e3 HeOmpaBIaHHOM
3aJepXKKHA 3aKOHONATELCTBO, Kacalolleecsd TpaXkTaHCTBa M APYTHX CBS3aHHBIX ¢ HUM
BOMPOCOB, BO3HUKAIOLUHMX B CBA3H C IPaBOMPEEMCTBOM, KOTOPOE COOTBETCTBOBANO OBl
MOMOXEeHUSM HACTOSINMX NPOEKTOB cTaTel. EMy clelyeT NpHHATL BCe HamIexkKalllie Mephbl
Ui obecrieueHHsT TOro, 4YroObl 3aTparuBaeMble JIHLAa B TpejeliaX pPasyMHOrO CPOKa ObLIH
YBEIOMIIEHE! O MOCHENCTBHAX €r0 3aKOHONATENIbCTBA JUIS HX TPaXNaHCTBA, O JIOOBIX
BO3MOXHOCTSIX BbIGOpa, KOTOPHIMH OHHM pACTONIaraloT B COOTBETCTBHM C 9THM
3aKOHOJATEILCTBOM, a TaKXKe O MOCHEeJNCTBHAX, KOTOphIe Dealu3allMs TaKoro BeIGopa 6GymeT
UMeTh IJISL X CTaTyca.
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Crates 6
Hara nproGpeTeHNA TrpakAaHCTBA

IpenocraBienne rpaXFaHCTBA B CBS3HM ¢ IPaBONPEEMCTBOM IOCYHapCTB HPOMCXCIHT Ha
IaTy npaBonmpeeMcTBa rocymapctB. ToO XKe caMoe KacaeTcs NPHOOGPETEeHHS IpPaxkiaHCTBa
BCJIEICTBHE OCYLIECTBJIECHHUS ONTALIMM, €CIH B NEepHON MeXJIy NaTOi MpaBoIpeeMcTBa
rocygapcTs M HaToO¥ OCYLIeCTBICHHS TaKOM OITAaLMM 3aTpardBacMble JIHIA OKa3aluch OBl
Junamu 6e3 rpakIaHCTBa.

‘ Crarea_7

IpenocrasneHue IpaXxXIaHCTBa 3aTPAruBaAeMbIM _JHIIAM, HMEOINHM CBOE QSBNHQQ
MECTQ KHUTEJbCTBa B IIPYIOM TOCYHAPCTBE

1. C yyeroM NONOXeHHH CTaTbM 10 rocygapcTBO-NMpPEeeMHHMK He 06S3aHO MNpPemOCTABISTh
CBOE TPaKNAHCTBO 3aTParuBaeMbIM JIHMIIAM, €CIM OHH HMEIOT cBOe OGBIYHOE MecTO
XKUTENbCTBA B JPYFOM TOCYHAapcTBe M TaKXKe HMMEIOT rpaXJaHCTBO ATOr0 HIM JI60r0 KMHOro
rOCyJapcTBa.

2. TocymapcTBoO~-npeeMHHK He MNPeNOCTABIAET CBOE TPAKNAHCTBO 3aTparnBacMbIM JIMLIAM ,
HMEIOLINM CBOe OOLIYHOE MECTO XXHTENbCTBA B OPYTOM FrocymapcrBe, HNPOTHB BOJH

3aTparuBaeMbIX JIHI, €CIH TOJbKO OHH B NPOTHBHOM ClIyyae He CTaHyT JHIaMH 6e3

rpaXXxaHCTBa .
Crarbs_8

OT1K T T 3HCTBA ) I0_roc CTBa

K _VCJIOBHE NPEAOCTABIECHHS aHCTBA

Korga sarparmBaemMoe NHIO, KOTOPOE KMEET OCHOBAaHHS s NPHOGpETEHHS
TPaXXIAHCTBa KakKoro-au6o rocyiapcrBa-IpeeMHHMKAa, HMeET FpaXKIaHCTBO IPYroro
3aTParuBaeMoro rocygapcrsa, rOCyZapcTBO-HPESMHMK MOXKET OGYCHOBHTL IIpefOCTaBleHME
CBOEr0 rpaXHaHCTBa OTKa30M TAaKOro JHIOAa OT rpaXkmaHCTBA APYroro 3aTpPardBaeMoro
rocygapcrBa. OpHako 3TO TpeGOBaHMEe He NMPUMEHSETCS TaKUM 06pa3oM, YTOOBI
3aTparuBaeMoe JHUO B pPe3ylNsTaTe OKa3aloCh, MHaXXe BPEMEHHO, JHMIOM 6e3 rpaskgaHCTBa.

Crates 9

T3 I HCTBA IIPpU 06 BOJBHOM UQHQQQCTQHHPI IPAXIaHCTBA
ZDYTOro _rocynapcTsa ~

1. FocynapcTBo-npelIeCTBEHHUK MOXET OpegyCMOTPETh, YTO JHIA, KOTOpPBIE B CBA3H C

IIPaBONPEEMCTBOM TIOCYZapCTB JOGPOBOJNBHO NPHOGPETAIOT TPaXmaHCTBO TOCYJapCTBa-
npeeMHMKa, YTPAYHBAIOT €r0 I'paXIaHCTBO.
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2. TocymapcTBO-NpeeMHHK MOXET MpeNycMOTPeTh, 4YTO JMIA, KOTOpble B CBA3H C

IOpPaBONPEEeMCTBOM FOCYHApCTB AOGPOBOMLHO NPHOGpPETAOT IPaKIAHCTBO EPYroro rocymapcrBa—
npeeMHHKa HJIH, B 3aBHCHMOCTH OT OGCTOATENBLCTB, COXPAHSIOT TPAXKIAHCTBO rOCyHapeTBa-
npeqiiecTBeHHHKA, YTPAYMBAIOT €T0 IPaKNAHCTBO, NPHOGPETEHHOE B CBA3SH C TAKHM

IIpaBoONIpeeMCTBOM .
Crarest 10

B HHC BOJH TPArUBACMBIX JIN

1. 3arparmBaeMble TOCYIApcTBa YUYWTHIBAIOT BOJIO 3aTparMBaeMbBIX JHI BO BCeX CIyvasx,
KOorga ®TH JHLAa HMEIOT OCHOBAHHWA A npuoﬁpe're}mx FpaXxXmaHCTBA ABYX HJIK HeCKOJbKHX

3aTpariBacMbuIX IrocyzapcTB.

2. Kaxgoe s3aTparasaeMoe roCygapcTBO MNPEeROCTAaBISET INPaBO ONTAlHH CBOEro

rpaXXJaHCTBa 3aTParvBacMbIM JIHIIAM, HMEIOUIEM HAJIEXAUYI0O CBA3b C 3THM TOCYyXapCcTBOM,
eciyd ST JHUIlAa B NPOTHBHOM Clydae CTalH 661 nuUIAMH Ge3 rpaXpgaHCcTBa B Pe3YNbTATEC

NpaBoONMpPeeMCTBa TOCYZAPCTB.

3. Korga inuna, HMeOlUlde NpaBO ONTAIIWH, OCYINECTBISIIOT Takoe TNpaBO, IOCYHapCcTBO,
TPaXHTaHCTBC KOTOpPOro OHH BBIGHPAIOT, NPEXOCTABNSET CBOE TI'PAXKZAHCTBO TAKUM JTHIIAM.

4. Korma mupa, HUMeOlMe NpaBO ONTAUMH, OCYLISCTBISIOT Takoe IPaBc, TOCYHApCTBO,
OT rpaXJZaHCTBa KOTOPOTO OHH OTKasbIBAIOTCHA, JHIIACT IPaXHAHCTBa TakKHWX JHAL, eCHH

TOJILKO B pe3ylbTaTe 3TOr0 OHH HEe CTAHOBATCA JHLAMH 6e3 I'DaXIAHCTBA.

5. 3aTparuBaeMbIM TOCYAApCTBAM CIEIyeT NpelycMOTPeTb pPasyMHBIN CpPOK A
OCYILIECTBJIEHHS IpaB, NPEeLyCMOTPEeHHBIX B IYHKTax 1 H 2.

Crares 11

EIWHCTBO CceMbU

Korma npnoﬁpe'renne HIH yTpara rpaXmgaHCTBA B CBA3H C MPaBOIIPEeeMCTBOM
rocygapctTB BIHSIIOT Ha €IHWHCTBO CEMBH, 3aTparHBaeMble rocymapcTBa HOPpHHHMAIOT BCe
HagJIeXXalnHe Mepbl K TOMY, yto6bl ®Ta CeMbS OCTABAJNACh €IUHOM HIJIH BOCCOEIHHHIACH.

Cratest 12

HOK OINWBIIMHCH NOCNe MpPaBonpeeMcTBa TOCVEAPCTB

Pe6eHOK 3aTparuBaeMoro IJHIa, PORMBLUMICH NOCHe HZaThl NPaBOIpeeMCTBa TOCYJZapCTB,
KOTOpBI1 He TIpHOGpeN KaKoro-au6o rpaXNaHCTBA, HMeEET MpaBO Ha TPaKIAaHCTBO

3aTParHBaeMoOro rocyHapcTBa, HAa TEPPHTOPHH KOTOPOro I3TOT peGeHOK PONHICH .




Craths 13
Crarve 0OGBIMHO NPOKMBAIOUINX JIWL]

1. Craryc 3aTparMBaeMbIX JHIL KaK OOBIYHO MNPOXHUBAIOLIWX JIHI[ He 3aTParuBacTcs
TIPaBONPEEMCTBOM TOCYAAPCTB.

2.  3arparmBaeMoe TrOCyJapcTBO TPHHHMAaeT BCe HEOOGXOXMMBIE MEPBI K TOMY, YTOOHI
[O3BOJIMTh 3aTParMBaeMbIM JHLAM BEPHYThCS B CBOE OGBIYHOE MECTO XMTEILCTBA Ha €ro
TEPPUTOPUN, KOTOPOE OHM ObLIM BBEIHYXKIEHHI NOKHHYTh BCIEICTBHE COOGBLITHIN, CBSI3aHHBIX C
OPaBONPEEeMCTBOM TOCYIZapCTB.

Cratbs 14

COMCKPUMUHALIUSA

3arparuBaeMbie I'OCyJapcTBa H€ OTKA3bIBAIOT 3aTParMBacMbBIM JHMLAM B MpaBe Ha
cOXpaHeHHMe MM NPHOGpPeTeHHe TPaKAAHCTBA MIM B NpaBe ONTALMM B CBI3H C
MpPaBONPEEeMCTBOM TIOCYHAPCTB MyTeM MUCKPHMMHALMM MO JI0O60MY MPH3HAKY.

Cratha 15

3anpenieHue TPOU3BONBLHBIX pPELICHMI O BONPOCAM Ir'paXXnancTBa

IMpu nprMeHeHUM NONOXEHHH MIO6G0r0 3aKOHa KM MEXIYHapOLHOrO HOroBopa

3aTparvBaeMble JIMIAa He MOrYT GbITh NPOH3BONHHO JHMHIEHB! TPaXmaHCTBA TOCYHapCTBa—
NpegLIecTBEHHHKA U HM HE MOXeT ObITh NMPOM3BOJLHO OTKa3aHO B NIpaBe Ha NpUOGpeTeHHe

TpaXaaHCTBa rocymapcrBa—InpeeMHHKAa HJIH X€ B NpaBe ONTAaWM, KOTOPHIMH OHM 06J1aaroT
B CBsI3H C INIPaBOIPEEMCTBOM TrOCyHapcCTB.

Crathst 16

I (3 bI, Kacaouinecs BOIPOCOB T HCTBA

3asgBueHMS O HPUOGDPETEHHMH, COXPaHEHHM HJM OTKase OT rpaXiaHcrBa JHG0
OCYLIECTBIEHMH IpaBa ONTALMH B CBI3H C NPaBONPEEMCTBOM TrOCYHApCTB pPacCMaTpHBAIOTCS
6e3 HeONpaBNAHHON 3ajepXKKH, H COOTBETCTBYIOLUHE DELUCHHS H3NAIOTCS B NMCHMEHHOM
BUIE M OTKPBHITHI IS MEepecMOTpa B DaMKaX NEMCTBEHHOM AJMUHUCTPATHBHON HJM CyIeCHON
NPOLENYDEI .

Crates 17

O6m uadopmanuedt, KOHCYABTAIIMH W NEPErOBODPBI

1.  3arparuBaeMble rocyHapcTBa OOMEHHBAIOTCS MHGMOPMalHell W MPOBOOAT KOHCYJILTaIUM
B LENSX BBISBICHHS JIOOBLIX OTPULIATENLHHIX MOCIEHCTBHN, KOTOPBlE MOTYT BO3ZHUKHYTH B
pe3ylbTare INPaBONpPEEeMCTBA TOCYRAPCTB JUIS 3aTPArMBacMbIX JHD, B OTHOLUGHMH' UX
FPaXKJAHCTBA M HIPYrUX CBS3aHHBIX C STHM BOMIPOCOB, KacCaloOLIMXCS MX CTaTyca.
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2.  3arparumBaeMsble TOCYEAPCTBa CTPEMSITCA, KOIMA 5TO HeOOXOOHMO, HaWTH pelleHHe C
[eNbi0 YCTPaHeHHS HIHM CMSTYSHHS TAKHX OTPHLATENBLHBIX NOCHEACTBHM IyTeM Meperosopos
H, B COOTBETCTBYIOLLIMX CHYYasiX, IMOCPEICTBOM COIVIAILICHHS .

Craths_18
IIpoune TrocyzapcTBa

1. HHYTO B HaCTOSLUMX NpPOEKTaX CTaTeM He TpebyeT OT rOCYJapcTB PaccMATpUBaTh

3aTparMBaeMbIX JIHL, He HMeEIOWMX IeHCTBHTEIBLHOM CBA3H C 3aTparusaeMbIM TIOCYIapcTBOM,
B Ka4YeCTBE IpazXKiaH 3TOro rocygapcrBa, €CJHIH TOJNLKO 3TO He IMPHBEHET K TOMY, HYTO 3TH

JTHALA 6y,nyr PacCMaTpHBAThCS B KauecTBe JHI[ 6e3 rpasKJlaHCTBa .

2. HuuTo B HaCcTOSLIHX MPOEKTaX CTared He MellaeT rocylapcrBaM paccMaTpHBaTh
3aTParUBaeMbIX JHI[, KOTOPhie CTAIM JNHIAMH 0e3 IpaKIaHCTBA B pesylbTaTe

TIpaBONpPeeMCTBa TOCYHApCTB, B KauecTBe FPaXMaH JaTParWBaeMOTO FOCYAapeTsa,
rpaXkIaHCTBO KOTOPOr0 OHHM OGyZyT BNpaBe NpHOBPECTH HIM COXPAHUTH, €CIH BTO OTBEYAEeT

HHTepecaM TaKHX JHIL.

YACTb II. TIIOJIOXKEHHUS, KACAIOUIMECSA KOHKPETHBIX KATEIOPUI
ITPABOITPEEMCTBA TOCYIAPCTB

Crates_19

Opumenenne Yactu I

TocymapcTBa M[pUHUMAIOT BO BHHUMAaHWe MOJOXeHHS Yactu II, NPUMCHSIA NONOXEHHA
YacTH I B KOHKPETHBIX CHTYALIHSX.

PA3IEJ 1

NEPEDAYA YACTH TEPPUTOPHHU

Cratesi 20

TABJICHHE T HCTB CTBa-NIPpeeMHNWKE W JTHHICHHE
HCTBA I'Q apcrsa—I LICCTBEHHUK

B ciyyae mepegavl rOCySZapcTBOM YacTH CBOEH TEPPUTOPHH IPYrOMY roGYAapeTBy
roCyJapcTBO~IIPEeMHHK IPeNOCTABIAET CBOE TPAXKMAHCTBO 3aTParHBaeMBIM JHLAM, KOTOPHIE

WMeJIu CBOe OOBIMHOE MECTO XKHTeILCTBA Ha neperaBaeMOM TEpPHUTOPHUHM, a IOCYIapCTBO-
NPEeIIICCTBCHHUK JHLIAeT TAKHX JIHL[ CBOEro TrpaXXIaHCTBa, eclIM HHOEe He OGYCJIOBJIGHO

OCYLIECTBJICHHEeM IIpaBa OINTALHH, KOTOPOe MNPEeNOCTABIACTCS TAaKHUM JIHIIaM.




PA3IEIN 2

OBBEIUHEHHE I'OCYIAPCTB

Crares 21
Hpegoctasnenne TPAXIAHCTBA rocygagcma—ngeemmxg

Bes yuiep6a mis moJOXeHMH CTaThH 7, €CHW HBa WIH HECKOJbKO TOCYZAapCTB OGBeIVHSIOTCS

H 06pasyloT OJHO rOCYNApCTBO-NPEEMHMK, HE3aBUCHMO OT TOro, SBJISETCS JH TOCYXapCTBO-
IPEeMHHUK HOBBIM rOCYJapcTBOM H SIBISIETCS JH €ro IpaBOCYOHEKTHOCTh HIEHTHUHON

npa:socy&sewmocm OIHOr0 M3 O6HEeTHHMBLIMXCS FOCyapcTB, rocygapcTrBO—IpeeMHUK
HPeHoCTaBIsieT CBOE€ FPAXNAHCTBO BCeM JMLAM, KOTOpble Ha XaTy NpaBONpeeMCTBa TOCYIapcTB
HMEJIH TpaXHTAaHCTBO rocyiapcrBa-npeglIeCTBeHHUKA .

PA3IEN 3

PACIIALL, T'OCYOAPCTBA

"Craths_22
IpegocraBienne rpa’kJaHCTBA TOCYHAPCTBA—IPEEMHUKA

Korga kakoe-mmbo rocyxapcTBO DacClIafaeTcss W NpeKpalllaeT CBO€ CYHIeCTBOBamHue, a
Pa3iIM4yHbie YacTH TEPPHTOPHH TrOCYHapcTBa-IpellIeCTBEHHMKA O6pasyiOT JBa HIU HECKOIbKO

rOCYyHapCTB—~IPEeMHUKOB, KaXioe roCcymapCTBO-NPEEMHHK C YyYETOM HONOXEHHW cTarey 23
MPEXOCTARIAET CBOE TPaXKJAHCTBO:

a)  3aTpar¥BaeMbIM JHIAM, HMEIOIMM CBO¢ OGBIYHOE MECTO KHTEeJhCTBA HAa ero
TEPPUTOPHH; H

b) 6e3 ymepba IJS NOJOXEHHH cTaThyl 7:
{
i) 3aTparMBaeMbIM JIMIIAM, He OXBaThIBAEMBLIM NOLNYHKTOM a) H

VUMCIOLIHM HAaJIeXKAINYI0 IPABOBYIO CBA3b C aXMHHHMCTPAaTHBHO—
TCPPUTOPHANBHBIM odpasoaaﬂnem rocygapcrea—-npeniiecTBeHHHKA ,
KOTOpOE CTAJI0 YacThIO dTOr0 rocygapcTBa-IpeeMHHKA;

ii) 3aTparuBaeMbIiM JIMIIaM, MMEIOLIUM CBO€ OOBIYHOE MECTO JKHTENbCTBA B
TPeTbeM rOCYHapcTBe, KOTOPble PONVWIMCh HIH, MpeXae 4YeM IOKMHYTh
rOCyIapcTBO~TPeIIECTBEHHMK, HMENH CBOe NOClHefHee OOGBIYHOE MECTO .

KATeNLCTBA HA TEPPUTOPHHM, CTaBllell TEPPUTOPHEN STOr0 rOCYHApCTBA-
[peeMHMKA, WIH HMEIOLIFM JIO6YI0 NPYIyio HaiJIeXalyio CBS3b C

STUM TOCYIapCTBOM—IIPEEMHUKOM .
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Cratba 23

IlpegocraBiieHde npaBa onTalydy rocyrapcrsaMu—INpeeMHUKAME

1. TocymapcTBa~npeeMHHUKH TIPENOCTABISIOT IPABO ONTALIWH 3aTparHBaeMBIM JIHIAM,
OXBATBIBAEMBIM [IONIOXKEHHSIMH CTATBH 22, KOTOpPble HMEIOT OCHOBAHMS [JIS NPHOGpeTeHHS

FPpaXXJaHCTBA [ABYX MIH HECKOJNbKHX IOCYHapCcTB-TpPEeMHHKOB.
2. Kaxjoe rocymapcrso-IpeeMHHK INpeINOCTaBIseT MPABO ONTALMHM CBOEro TPasKIaHCTBA
3aTparuBaeMsIM JIHIIAM, KOTOpbIe HE OXBATLIBAIOTCS IOJMOXKEHWSMHU CTaThi 22.

PA3ZIIEN 4

OTOEJNEHHUE YACTU WU YACTEWA TEPPUTOPUU

Crates 24

IlpenocrapieHne CPaXKIAHCTBA TOCYIAPCTBA-TIPEEMHUKE

Korga 4acTh HIH 4acTH TEPPHUTOPHH TOCYIapCTBa OTHEISIIOTCA OT 3TOI0 roCymapcTBa d

06pa3ylOT ONHO HIM HECKOJNBbKO FOCYIApCTB-IIPEEMHHMKOB, B TO BPEMS KaK roCyZapcTBO-
MPeNUISCTBEHHUK NPOJOJIKAET CYLIECTBORATh, POCYHApCTBO-~MNPEEMHUK ¢ Y4eTOM HOJIOXKeHHN

CTaTBH 26 IPEHOCTABISET CBOE Ipa’XHaHCTBO:

a)  3arparMBaeMbIM JHIaM, HMEIOWIMM cBOe OOBIYHOE MECTO XUTEILCTBA HAa ero
TEPPUTODPHHM; H

b) 6e3 yimepba NS MOJOXEeHHH CcTaTbH 7:

i) 3aTparusacMbIM JIMLIaM, HE OXBAaThiBA€MbIM IMNOANYHKTOM a) H

HMEOIHMM HAJIeXXallyo MTPpaBOBYIO CBSI3b ¢ aIMHHHUCTPATHBHO-
TEePPHUTOPHANBHEIM Oﬁpa.SOBaHHBM roCynapCTBa—IpefIIeCTBEHHHKA ,
KOTOpOE CTaJNI0 YacThI0 3TOr0 rocymapcrBa-npeeMHHKA;

3aTparMBaeMbIM JIMLIAM, HWMEIOLIHM CBOe OOLIYHOE MECTO KUTEJILCTBA B
TPETbEM TIOCYIApCTBE, KOTODPBIE DOSUIIHCH WIH, INpPeXOe 4YeM I[IOKHHYTH
rocygapcTBO-NpeIlIIeCTBEHHHUK, HMeN# CBO€ NOCHefHee OOBIYHOE MECTO

JKHTEJILCTBA HAa TEPPUTOPHH, CTaBLUEH TEPPUTOPHEN BDTOr0 TrOCYHapcTBa-
TIpeeMHHKa, WIH HMEIOLIUM MI06yI0 IPYryio HaJJIexXallyid CBI3b C

3THM TroOCyJapcTBOM—=NIpeeMHHKOM .

-
P
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Crartssa 25

Jluenue rpaXAaaHCTBa I'OCYNApPCTBa—NPEeNINSCTBEHHHUKA

1. C yyeToM NONOXEHHI! CTaTbM 26 roCyHapCTBO~NpeNlUIeCTBEHHHK JIMINAET CBOEro
rPaXKJaHCTBa 3aTParMBaeMbIX IMI|, HMEIOLUMX OCHOBAHMS IS NPHOGPETEHHS IPakIaHCTBa
rocynapcrBa--npeeMHHKa B COOTBETCTBHM €O CTaThedi 24. TeM Ha MeHee OHO HE JHIIAET

TaKHX JHL paxmgaHCTBa J0 TOr0, KakK OHH _npnoﬁpe'ry'r rpaKnaHCTBO IocygapcrBa—
npecMHUKA .

2. OpHako, ¢ y4yeToM TOJIOXKEHUN craTbhu 26 rocygapCcTBO—-NpeaIIECTBEHHUK He JHINaer
CBOEro rpaxpgaHcTBa JHL[, YIIOMHHAaeMbIX B NMYHKTe 1, KOTOphIE:

a) HMMEIOT CBOe OOBIYHOE MECTO XHTEJNLCTBA Ha ero TEPPHTODPHHA ;

b) H¢ OXBATBIBAIOTCS MOJNYHKTOM a) M MMEIOT Hajexaulyio NPpaBOBYIO CBA3b C
AIMHHHACTPATUBHO~TEPPUTOPHANLHLIM oﬁpasosamlem rocymapcTBa-IpemlieCTBEHHHKA, KOTOpoe
OCTalIoCh 4acCThIO IOCylapcTBa-—INpemlueCTBEHHHUKA ;

C)  HMEIOT CBOe OGBIYHOE MECTO XHTENbCTBA B TPETheM TOCYHAPCTBE M POLMIHMCH
MM, Opexpie YeM MNOKHHYTh IOCYyJapCTBO-IpPEILUECTBEHHWK, WMENH CBOE MOCIEIHee
OObIMHOE MECTO XKMTENBCTBA HA TEPPHUTOPUH, KOTODAsl OCTANACh YACTHIO TEePPUTOPHH
rocyapcTBa~NpeflecTBeHHUKA, HIH MMEIOT JIOGYI0 ApPYryio HaIIexallyio CBI3b ¢ STHM
TOCYXapCTBOM .

Crarng 26

IlpenocraBneHye Impapa, ONTAINY TOCYIAPCTBOM—NIPENINIECTBEHHUKOM
H_TrocynapCcTBOM—IIpeeMHHKOM

FocymapcrBo-npeniieCTBEHHUK M rocyiapcrBO-IpeeMHHUK HpPeJOCTABAAIOT NPaBo

. ONTALIMH BCEM 3aTParMBaeMbIM JMLAM, OXBATHIBAEMBIM NOJOXEHHSAMH cTaTel 24 u 25,
KOTOpBble MMEIOT OCHOBaHMS [JIsi O6GiafaHUS TIPaXXKTAHCTBOM KaK rocymapcTBa~
OpeIIeCTBEHHUKA, TaK M roCyfapCTBa~NpPeeMHHKA HIM ABYX HIH HECKONBKHX IOCYNapCcTB-—
NPEeMHUKOB .

Cratest 27 10/

CuyJad npaBonpeeMcTBA TOCYIADCTB, HOINANATONINE MOX IevicrBye
HACTOSIINX TPOEKTOB cTaTel

Bes ymepéa I MpaBa Ha rpaXXHaHCTBO 3aTpardBaeMbIX JIML[ HAcTOSLIHE HPOCKThHI
crareli NMPHUMEHSIOTCH K NOCJIEACTBHAM IIPAaBONpPEEeMCTBA FOCYHapcTB, KOTOpoe
OCYLICCTBJISIETCL B COOTBETCTBUM C MEXAYHApOLHBIM MPaBOM H, OCOGCHHO, B COOTBETCTBHH

10/ Bompoc o Mecre crarbM 27 6yHeT peuieH Ha Gonee NO3OHEeM 3Tane.



C NPHHLMIAMH MEXIYHAPOIHOrO Mpasa, BOMJIOLUEHHBIMM B YcTaBe OpraHuzamuu
O6bemuuennnix Harmil.

2. Texct NPOEKTOB _CTaTel ¢ KOMMECHTApHUSIMH K HHEM

ITPOEKTBI CTATEN O TI'PASKIAHCTBE ®U3WYECKUX JIUL] B CBA3U
C TIPABOITPEEMCTBOM T'OCYIAPCTB

TIPEAMBYJIA

T'enepanbuast Accambies,

YYUTBIBAA, YTO NPOGIEMBI TPaXKJAHCTBA, BO3HUKAIOLIME B CBS3H © [IpaBONIPEEeMCTBOM
rocylapcTs, SBJISIOTCS NPEIMETOM 03a60YeHHOCTH MEXIYHAPOZHOr0 COOBLIEeCTBa,

DONYEDKHBAA, 4YTO HHCTHTYT T'PaXMAHCTBA IO CYILIECTBY PETYIHPYETCS BHYTPEHHHM
OpaBoM B mpeleNax, YCTaHOBIEHHBIX MEXIYHAPOIHBIM IIPaBOM,

[PU3HABAA, 4YTO B BONPOCAX, KACAOWIMXCA TPaKHAHCTBA, CJIEAYeT HOIKHBIM OBpasoM
YYHTBIBATD 3aKOHHbIE MHTEPechl KaK roCyHapCTB, TaK M OTHeNbHBIX MHII,

HanmoMHHAd, 4yTo Bceeobuwias Jekiapauusi npaB demoBeka 1948 roga nOpoBO3rIacuia
NpaBO KaXIOro 4eJIOBEKA HA TPaxKIaHCTBO,

HANIOMHWHAA TaKXKe, YTO MeXOyHapoIHBIN MaKT O IpaXKIaHCKHX M MOMMTHYECKHX
npasax 1966 roma w KoOHBeHIHA 0 npaBaXx peGeHKa 1989 roja MPHU3HAIOT MPABO KaXIOrO
peGeHKa Ha TIpuOBGpeTeHHe TI'DAXKNAHCTBA, '

OOMYepKUBasd HEOOXONMMOCTL OGecleYeHMsl IONHOrO0 YBaKEHHS INPaB HeNOBeKa W
OCHOBHBIX CBOGOA JIML, FPaXXZAHCTBO KOTOPHIX MOXET 3aTDParMBaThCS MPABONPEEMCTBOM
rOCYIapcTs,

IDHHMMAdA BO BHUMAHKE NONOXKeHHs KOHBCHLUHH O COKpPallleHMM 6e3rpaKgaHcTBa
1961 roga, BeHCKONM KOHBEHLMH © npaBopeeMCTBE TOCYIAapCTB B OTHOLUSHHHM HOTOBOPOB
1978 roma ¥ BeHCKOM KOHBEHLMHM O NPABOMPEEMCTBE TIOCY[ApCTB B OTHOLIEHHH
FOCYHapCTBEHHON COGCTBEHHOCTH, TOCYJAPCTBEHHLIX apPXHBOB M TOCYNAPCTBEHHBIX JONroB
1983 Ttoza,

Oynvyy vBexneHa B HeOGXOMMMOCTH KOTMGUKAUMH M IPOrPECCHBHOTO Pa3BHTHS HOPM
MEXIYHapONHOrO MpaBa, KacalOWIMXCS TPaXKIZAHCTBA B CBS3M C NPABONPEEMCTBOM
TOCY[apeTB, KaK CpefcTBa obecmedyeHHsi GONBINEN NpPaBoBON 6e30MACHOCTH NS TOCYZAPCTB M
OTHENLHBIX JIHIY,

SQABASIET CcHelyloilee:
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KomMmentapwuit

1) HazBanuwe "IIpoekThbl cTaTel O rpaXiaHcTBe (H3NMYECKHUX JHI[ B CBS3H ¢ IPaBOMPEEMCTBOM
TOCYAapCTB" MpeiaraeTcsi B COOTBETCTBHH C MaHEATOM, BO3MOXEHHBIM Ha KomMHccuro
TenepanbHo¥t Accambieeli B CHIY NONOXEHHH pedomonuu 51/160, B KOTOpPOH Accambies
npocuiaa KOMHCCHIO NpPOBECTH NPEIMETHOE HCCIENOBaHWe IO TeMe, O3ariaBieHHoM "I'paXXmaHCTBO
B CBSI3U C HpPaBOMPEeMCTBOM TIOCYJapCTB", H YOEIHTh NlepBOOYEpPeNHOE BHHMAHKE PACCMOTPEHHIO

BONpOca O rpaxpgaHcTse (U3HYECKHX JHIT.

2) B mpouutoM Komuccus O6bIMHO mpemcTaBisia ['enepanbHOlM Accambiiee CBON MpPOEKTOB
craTell Ge3 mpoekTa NpeaMOyJbl, OCTaBIAS TOCYZapcTBaM 3ajady ee paspaGorku. OnHako B
JanHOM ciyyae Komuccus mpHHSANA pellleHHe MOCIef0BaTh NPHUMEpPY JBYX HPOSKTOB KOHBEHIMH O

JUKBHJAITHH Oynyinero 6e3rpaXXiaHCTBa M O COKPAIMeHHH O6ynyilero 6e3rpaXXmaHcTBa, KOTOphle 06a
6LUIH NpefcTaBieHbl ¢ mpeaMbymol 11/.

3) B COOTBETCTBHMH ¢ NJaHOM JeUWCTBUI, HPHHATEIM B 1996 romy 12/, KomHccns
NpPeNCcTaBisieT HACTOsIIIHe NPOEKTbl crared B BHOE MPOEKTa NeKiapapu Ge3 yiep6a s

OKOHYATEJNLHOr0 pellleHUs] OTHOCHTENBbHO ¢HOPMBI, KOTOPYIO NpPHMYT MPOEKTHI cTareli.

4) IepBblf MYyHKT NpeaMOYyJbi YKa3blBaeT OCHOBaHHE IS NOXrOTOBKH IaHHLIX NPOEKTOB
cTaTeli: 03a604YeHHOCTh MEXAYHAPOIZHOIO COOGIIECTBA pellleHMeM Npo6JeM IpaXkKEaHcTBa B chydae

npaBONpeeMCTBA roCynapcTB. Takasi 03a6049eHHOCTh BO3HHKIA BHOBb B CBSI3H C HEJIaBHHMH

11/ Cm. Yearbook... 1954, vol. II, p. 143. TIpoeKT meknapallud O npaBax H
06513aHHOCTSAX TOCYHApCTB TakiKe BKIIOYAN NPOeKT npeaMOyiasl. Cm. Yearbook... 1949,
p. 287.

12/ Cwm. Bbmue cHOCKY 7.

- 36 -



CIydJasiMH MPAaBONpeeMCcTBa TOCYIAPCTB. 3ror BOTIPOC DACCMATPHUBACTCSA PSIIOM MeXIYHAPOIHBIX

opraHoe 13/.

5) Bo BTOpOM myHKTe npeam6yisl OTpakeHa HEes O TOM, YTO, XOTS IPaxKIaHCTBO B
OCHOBHOM DpEryjiupyeTcsi BHYTPCHHWM NpPaBOM, OHO HMEET NpSIMOe OTHOLUEHHE K MeXHYHAPOTHOMY
npaBonopsigky.  CyllleCTBOBaHHE MNpefellOB KOMINETEHUMH TIOCYIApCTB B STOK OBJACTH GBLIO
YCTaHOBJIEHO DasiHMYHLIMH OpPraHaMH. B CBOeM KOHCY/JBTaTHBHOM 3aK/IIOYeHHH N0 JNely O
"Nationality Decrees Issued in Tunis and Morocco” 14/ TlocrosiHHas mnajaTa
MEXIYHAPOAHOIC MNPAaBOCYNHMS NOAYEPKHYNa, 4YTO BONPOC O TOM, MNOAMATAET JH XaKOM—jIuGo
BOIIpOC HCKIIOYUTENALHO IOX FOPUCHMKLHIO Kaxoro-mubo rocygapcrsa, 1O CYTH HOCHT
OTHOCHTENBHBIN XapaKTep H 3aBUCHT OT PasBUTHS MeXIYHApOZHBIX OTHOLUEHMI, W 3asBHIa, YTO

AaXe B OTHOLUEHHWHM BONPOCOB, KOTOpPble B MPHHIMIIE HE DPErylMpyioTcs MeXIYHADOTHBIM IIPABOM,
IpaBO roCyHapcTBA MCMONL30BaTh CBOH IOUCKPELIMOHHbIE IOMHOMOYMS MOXET GObITh OrDaHHYEHO

06513aTeNbCTBAMH, KOTOPBIE OHO, BO3MOXHO, B3SUI0 Ha Ce6S IO OTHOLIEHHIO K IPYTUM
rOCymapcTBaM, B ‘CBSI3H ¢ YeM €I'0 IOPHCHHKIHUS OrpaHHYMBAETCH HOPMAMH MEXIYHAPOTHOIO
npasa 15/. Ilomo6HBIM 06pa3oM cTaThsi 2 rapeapuckoro mpoekra KoHBenuums 1929 roga o
TPaXNaHCTBE IVIACHT, 4YTO IOJHOMOYHMS TIOCYIAapcTBa NpPeNOCTABISTH CBOE IPAKIAHCTBO He

SABISIOTCH Oe3rpaHMyHbIMH 16/. Crates 1 Taarckoi KOHBeHIIHH 1930 roga o0 HEKOTOPBIX

13/ Tax, Coser Espomsl mpuusnm 14 Mast 1997 roma EBpomeficKyl0 KOHBEHLIHIO O
FpaXXIaHCTBe, COAEPXKAIYI0, B YacCTHOCTH, MOJOXEHHS, Kacaoll#decs YTPAaThl H [pPHOGpeTeHHs
FPaXMAAHCTBA B CIy4asxX IPaBONMPeeMCTBAa TOCYNapcTB, HOKyMedT CoBera EBpomsl
DIR/JUR (97) 6. [pyroit opran CoBera Espomsr — EBpomeficKas KOMHCCHS 3a JTeMOKPATHIO
yepe3 mpaso (BenenumaAckas KOMHCCHS) - MPHHSIA B ceHTs6pe 1996 roma Jekmapamudio o
NOCISNCTBHAX MPaBONPEeMCTBA TOCYIApCTB JUISL FPaXHAHCTBA (H3MYECKUX JHIL (HIKe HMMEHYEMYIO
"BeHeunaHckas meknapauus"), NOKyMeHT CoBeta EBpombl CDL-NAT {96) 7 rev. B TOM uTO
KacaeTcs MpoGieMbl Ge3rpaXmaHCTBa, BKIIOYAs 6e3rpaXXJaHCTBO B Pe3yILTaTe NpaBoOHpeeMCTRA
FOCyHapcTB, TO, MO—BHIMMOMY, BCe GOJLIIMA HMHTepec MNPOSBIAETCS K Hell YnpaBleHHeM
BepxoBHOro Komuccapa OpranHusanun O6beIuHeHHBIX Hamuil mo mesam 6exenues (YBKB).
O630p HemaBHMX Meponpusituit YBKB B 3ToN 067acTH cM. Carol A. Batchelor, "UNHCR and
Issues Related to Nationality", Refugee Survey Quarterly, vol. 14, No. 3,
pp. 91-112. Cm. rakxe Joknan HcemomuurenbHoro xommrera IporpaMmsl BepxoBHOroO

komuccapa Opranmsaiyu O6bemuHeHHBIXx Haumumlt mo gemaM 6exeHieB o pa6oTe ero COpoK IIECTOH
ceccud, OdwumareHple oTyeThl I'eHepanbHOM Accambien, NATUAECATAs. CEeCcCHs,

Jomonnenne N 122 (A/50/12/Add.1, myHKT 20) W JHOKIak IIOAKOMHTETa MOJHOIO COCTAaBA IO
MeXIyHapOQHOHN 3aluTe (A/AC.96/858, OYHKTHL 21-27), a TakXe pPe30TIOLHMIO 51/175
TenepanbHOl AccamM6ien 0T 12 fmexabps 1996 roga, O3arnaBIeHHYIO "YnpaBiieHHe BepxosBHOro
Komuccapa Opragusanuu O6bvenuHennsix Haummit mo IemaM 6exeHIieB” .

14/ P.C.I1.J3., 1923, Series B, No.4, pP. 24.

15/ Cm. Takxke Sir Robert Jennings and Sir Arthur watts, eds.,

Oppenheim’s International Law, Sth ed., vol. I (Londen, Longman, 1992),
p. 852.

(1929L6/ An;zrican Journal of International Law, vol. 23 (Special Suppl.)
), P .
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BOIIPOCax, OTHOCSINHUXCA K KOJUIM3USIM 3aKOHOB O I'paXmaHCTBe, IIpeayCcMaTpHUBaeT, 4YT0, XOTS
KaXxnoe rocygapcTBO MOXeET ONpeneNATh B COOTBETCTBHH CO CBOMMHM 3aKOHaMH r KTO SBIIsSI€TCH €ro
TPpaXXKNaHHHOM, TaKHe 3aKOHbI NPHU3HAIOTCA KPYIHMH rOoCyHapCTBaMH JHIIL B TOM ciyvae, "“eciHn
OHH COIIaCylTCs C odmenpuaﬂaum.mn MEXIYHapOOHbIMHA KOHBCHHUSMH, MEXIYHAPOTHEIMH

OObIYasiMH M MpPHUHLMNAMH NpaBa, KacalOLMMHCS rpaxuaHcTsa" 17/. Boxee Toro,
Komnceust cuurana, 4TO B KOHKPETHOM KOHTEKCTE NPABONPEEMCTBA I'OCYJApCTB MeXIyHapogHOe

npaBo JIOJDKHO Mrpath eute 6oiee BaXHYIO pONlb, NOCKOJBKY TakKHe CHTYAlUHH MOFYT HOBJEYh 33

co60lt H3MeHeHHe IpaXKHaHCTBa B 6Goiee IIMPOKOM MacluTate.

6) [lpyrve MeXHayHapORHble O6s3aTeNbCTBA IOCYHapcTB B BOMPOCAX TIPaKNAHCTBA BO3HUKIM C
Pa3BHTHEM MpaBOBBIX HOPM B OGJNAaCTH MpaB 4YeNOBEKA MOCHE BTOPOH MHPOBON BONHBI, XOTS
NOTPeGHOCTL B YBaXKEHHH NpaB JWYHOCTH TaKXe MOJYEPKMBANACH B CBA3M C IOLTOTOBKOM
Taarckolt xoHdepeHyun 1930 roga 18/. IlosnHee MeXaMepHUKaHCKUM cyd moO rpaBam

YeJIOBCKa 3asBHII, "YTO METONBI PEryJIHpPOBaHUS TOCYJAPCTBAMH BONPOCOB, KacaIOLIMXCH
FPaXIaHCTBa,  HENb3Sl CYUTATh CETMONHA HAXONAIIMMHCT MCKIIOYHTENLHO B PaMKaX MX COGCTBEHHON
IOPHCIUKIMH;  [HONTHOMOYMS, KOTOPbIMM OGNAJalOT rOCYyZapCTBa B 3TOM O6NACTH] CeromHs

OrpaHHMYeHbl HX O06S3aTeNBCTBAMH O06GECTNeYHTh BCECTOPOHHIOID 3aLUTY NpaB JelnoBeKa 19/.

7) B pesymbTare Takod 3BOJIONMH B OGIACTH NpPaB YelOBEKa CYLIECTBEHHO COKPATHIOCH
3HaYeHHe TPAJWLHOHHOIO IMONXOMa, OCHOBAHHOTO Ha NpPHMaTe WHTEPECOB FOCYHAPCTB HAJ
HHTepeCaMH OTHEeNbHBIX JHI. CoOTBeTCTBEHHO KOMMCCHS COYIa YMECTHBIM BKJIOYHTb B TPETHH
IYHKT NpeamOyib! YTBepXJEHHE O TOM, 4YTO B BONPOCAX, KACAIOUIMXCS TIPaKAAHCTBA, CleLyer

YYMTBIBATh 32KOHHbIE HHTEPECHI KaK TOCYyNapcTB, TaK W OTHENBHBIX JHI[ 20/.

17/ CM. Laws concerning nationality, United Nations Legislative Series,
ST/LEG/SER.B/4, p. 567.

18/ "Cdepa nekicrBus BHYTPEHHEro mpaBa, DETYJIHPYIOINEr0 IPakGaHCTBO, HOJIKHA
PaccMaTPUBATBCS KaK OrpaHMYEeHHas COOGPaXKeHMSIMM NpaB M OOS3aHHOCTENM IMI M HPYrux

rocymapcts”. Leaque of Nations Conference for the Codification of
International Law, Bases for Discussion, vol. I (Nationality), C.73.M.38.

1929.V, Reply of the United States of America, p. 16.

19/ Proposed Amendments to the Naturalization Provisions of the
Political Constitution of Costa Rica (1984), International Law Reports,

vol. 79, para. 32.

20/ CM. TakKe NepBbili MYHKT npeamGyanst BeHeLMaHCKON JeknapauuH, IokymenT Cosera
Esponsl CDL-NAT (96) 7 rev. M 4YeTBepThI NYHKT npeamOynsl EBponelcKkoll KOHBEHLIMHM O
rpaxpgancrBe, ROokyMeHT CoBera EBpombl DIR/JUR (97) 6.
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8) B 4eTBepTOM, NATOM H CEILMOM MNYHKTaX IpeaMOYIBI CONEPXKHTCS YHOMHHAHHe

MEXIYHapOOHBIX HOKYMEHTOB, KOTOpble HENOCPENCTBEHHO OTHOCSTCS K HACTOSIHUM NpPOEKTaM
crareit. JIOKyMeHTbI, YNOMHHaeMble B CeIbMOM IIYHKTe NpeaMOyJbl, SBIAIOTCS pe3yiaLTaTOM
npenpiayued pa6orsl KOMHCCHH B IBYX OGNAcTSAX, KakK TPaXKHaHCTBA, TAK M NPaBONpeeMCTBA

roCynapcTB.

9) B mrecroM nyHkTe mpeaMOynbl M3NaraeTcsi 0GECIOKOSHHOCTh KOMHCCHH 3ailUTON Ipas

YUeJIOBEKA JIHI[, rPaXmaHCTBO KOTOPBIX MOXET 3aTpParuBaThCcs IPABONPEEeMCTBOM TOCYHAPCTB.
ITpakTuKa TOCYNapCTB CKOHIIEHTPHpPOBANach Ha O6SA3aTENILCTBE HOBBIX s TIOABUBUIAXCA B pe3ylibrare

TEePPUTOPHUATILHLIX H3IMEHCHHH, TOCyJapcTB 3alllWLIaTh OCHOBHLIE TipaBa BCeX XKUTelieit BTOMH

TePPUTOPHH 6e3 KakMx—nu6o pasmmumit 21/. Ogpnako KoOMHcCHS NpHILTa K BBIBOZY O TOM,
4YTO DNPHHIRNHAIBHO BaXKHO 3alUMLIATE OCHOBHBIE NPaBa M CBOGOHBI BCeX JMI, rpakKIaHCTBO

KOTOPBIX MOXKET 3aTparuBaThbes NPaBOMPEeMCTBOM, He3aBHCHMO OT WX OOLIYHOrO Mecra

KHTEJIbCTBA .

10) B BocbMOM mnyHKTe npeamOyibl NMOSYEPKHBAETCA HEOOXOIMMOCTh KOTUMMKALIAH M
NIPOTPeCCHBHOIO pa3BUTHS MEXIYHAPOIHOrO MpaBa B paccMaTpuBaeMol o6IacTH, T.e. B 06JAcTH

rpakIaHcTBa (HUIHYECKUX JHI, B CBS3H ¢ NPaBONPeeMCTBOM TIOCYNapcTB. HWHTEpPecHO OTMETHTD,
4Te eule B 1956 rogy r—-a O‘Kousenn, upusHasasi, 4TO “IIOCIENCTBHS H3MEHEHHS CyBepeHHTETa

UL TPAXKIAHCTBA XKHTENEH [TePPHTOPHM, 3aTparHBaeMOll TNPABONPEeMCTBOM] MpPeICTABIIICT coOBOM
OIHY H3 Haubomee CIOXHBIX NpPo6iaeM B O6JaCTH NPABOBLIX HOPM O IIPABOHPEEMCTBE
rocymapcTB”, NOAYEPKHBAaJN, 4TO “3Ta TeMa, MOXKeT ObITL, B GOIbIIEN cTemeHH, dYeM Jiobas
Ipyras B cdepe NpaBOBLIX HOPM O MpPaBONPeeMCTBE TOCYHAPCTB, CPOYHO TpebyeT KomudHUKarmm
HIH Pa3pabGOTKH MEXAYHAPOIHBIX HOpM™ 22/. DOPMyIHpPOBKA STOT0 NYHKTa MpeaMOyisn
MIaBHBIM O0Pa30OM OCHOBAHA HAa TOXOECTBEHHBIX HYHKTaX NpeaMOyl K BeHCKHM KOHBEHLIHAM O

IIPaBOIIpeeMCTBe rocygapcrs 1978 W 1983 ronos.

21/ Cm. Tperuit JOKIaX O TPaKHAHCTBE B CBA3M C NPaBOHPEEMCTBOM TOCyapcTs,
OOXYMEHT A/CN.4/480, nyHKTel 1-3 M S5 KOMMeHTapus K NpOeKTY CTaTeu 11, NpenIoXXeHHOMY
CrnenHanbHBIM JTOKIATYHKOM .

22/ D.P. O’Connell, The Law of State Succession (Cambridge, United
Kingdom, Cambridge University Press, 1956), pp. 245 and 258.




YACTb 1. OBIHE [1OJIOKEHUA

Cratest 1 23/

IIpaBo Ha_ rpaxIaHCTBO

Jlio6oe snHLO, KOTOpOe Ha JaTy NPaBONPEEeMCTBA TOCYAAPCTB MMENC IPaKIAHCTBO

rocygapcrea-TrpesuIeCTBCHHHUKA, HE3aBHCHMO OT cnocoba npUOGpPeTEeHUs 3TOro rpaXxiaHCTBa,
HMeeT MNMpaB0 Ha rpaXXJaHCTBO MO KpakHeH Mepe OTHOro M3 3aTparuBaceMbix rocygapcts B
COOTBETCTBUH C HACTOSLUMMH IIPOEKTAMHU CTaTeM.

KomMmeHTapuii

1) Crarest 1 SBASETCS KNIOYEBbIM MOJOXKEHWEM, MNEPBOOCHOBOM HACTOSIILEr0 NpPOEKTa CTaTel.
B Helt usnaraeTcs INaBHbIM NMPHHLMN, M3 KOTOPOrO BLITEKAIOT BCE OCTANBHBIE MPOEKTHI CTATEMH.
CrepXHEBOH 3NeMeHT HACTOSLIeN CTaThd — 9TO NPU3HAHME NpaBa HA IPAXIAHCTBO B

HCKIIOYATENIBHOM KOHTEKCTe MpPaBONpeeMCTBa rocyfapcrs. Takum o6pa3oM OHa IpHUMeHSETCS B
3TOM KOHKPETHOM IMpPEeNOMIICHHUM o61ero NpHHIMNE, COZEepXKAUIerocs B cTaThe 15 BceoGLuei
HeKnapalli¥ NpaB 4YellOBeKa, KOTOpas ObUla MepBbIM MEXAYHAPOIHBIM JOrOBOPOM, FHe 3aKPEILICHO

"MpaBO KaXXAOro 4eJlOBeKa Ha rpakiaHCcTBO".

2) Komuccus mpusHana, 4YTO MO3HTHBHBIN XapaKTep CTAaTbH 15 BBI3BIBAET TeOPETHYECKHE
cnopsl 24/. B YacTHOCTH YTBepPXKMHAETCS, HTO HE NPEINCTABISAETCS BO3MOXHBIM ONpPeNelHTh
rocyHgapcTBO, KOTOPOMY Kakoe—-JAH60 IHIO 6bUIO 6bl BNpaBe NpeXbsSBUTL TPeGOBaHME O
TpeROCTaBIeHNH TPaXIAHCTBA, T.€. HOCHTENs] O65%3aTeNbCTBA, BBITEKAIOINEro M3 MOLOGHOro
npaBa 25/. OmHako B ciyyae NPaBONPEEMCTBA TI'OCYHApCTBA ONpPERENHTh TAaKOe TOCYAapCTBO
MOXHO. 3DTO IM60 rocymapcTBO-TpPeeMHHK, JU60 ONHO H3 TOCYZapcTB-TIPEEMHHKOB, €CIH HX

HECKOJBKO, JIH60, B 3aBHCHMOCTH OT OBCTOSTENIbCTB ¢ TOCYIApCTBO—NpealieCTBEHHUK ,

23/ Crares 1 COOTBETCTBYET NYHKTY 1 CTaTh 1, NpelIoXeHHON CreLHalbHbIM
JOKJIaAYHKOM B €ro TpeTheM HKOKIale, NOKYMeHT A/CN.4/480, crp. 34.

24/ Cm. Johannes M. M. Chan, "The right to a nationality as al himan
right: The current trend towards recognition", Human Rights Law Journal,
vol. 12, Nos. 1-2 (1991), pp. 1-14.

25/ Cm. KomMeHTapuil Pe3seka, cormacHo KOTopoMy B crathe 15 BceoGieit JeKiapanuu
[IPOBO3rIalIaeTcss “HOPMAa, BHI3bIBAIOMIAsT BCEOOLIYI0 CHMIATHIO, OTHAKO He SBISIOLUASCS

2 GEeKTUBHON BBHUIY OTCYTCTBHS YKAa3aHMS HA TO, IUIS KOrG OHa npegHa3Ha4YeHa" .
José Francisco Rezek, "Le droit international de 1la nationalité", Recueil des
gours ... 1986-IIT, vol. 198, p. 354.
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3) IIpaBo, koTopoe B oBlueM BHEe 3aKPEeIUIEHO B CTaThe 1, KOHKPETH3HDPYETCH MOCHEAYIOLIMME

MOJOXEHUSAMH, Ha 9YTO YKasblBaIOT CJIOBA "B COOTBETCTBHH ¢ HACTOSIMMMH HPOEKTaMH CTare#l”.
TakuM 06pa3zoM, HaHHYIO CTAThID HEJb3s TPAKTOBaTbhb H30JIHPOBAHHO.

4) OnpegmeneHue TOCyEapcTBa, Ha KOTOPOM JIEXKHT 0053aTeILCTBO NO TNPENOCTABIEHHIO CBOETO
rpakgaHcTBa, IVIAaBHBIM 06Pa3zoM 3aBHCHT OT THOA NPABONPEEMCTBA rOCYIapcTB M XapakTepa
CBSi3elt, KOTOpble JIMIla, YNOMSHYTble B CTaTheé 1, MOTYT HMETh C OZHHM HIH Golee
rocyfapcTBaMM, BOBJEUYEHHBIMH B TaKOe MpPaBONMPeeMCTBO. B GONBIUHHCTBE CIIy4aeB TaKHe IHIA
HMEIOT CBS3M TOJNBLKO ¢ OJHHMM H3 TOCYJapCcTB, BOBIEYEHHBIX B NpaBompeeMcTBO. O6belHHEHHE
FOCYJZapCcTB — STO CHTYailHs, KOrga OTHO TOCYIapcTBO, T.€. TOCYHapCTBO-IIPEEMHHK, SIBAAETCS
HOCHUTENeM 0053aTelIbcTBA 0 HPENOCTABIEHHIO CBOErO IPaXKMaHCTBA TaKBM IuuaM. IIpW Epyrux
BHIaX IIpaBONIpEeMCTBA FOCYAApCTB, TAKHX, KaK paclaf HIH OTOeleHHe HIH Hepemada
TEPPUTOPHH, OCHOBHAS YacTh HAceleHHs HMeeT OOJBIIKHCTBO CBOMX CBfA3ed, €CId He BCe CBOM
CBSI3H ¢ OJNHMM M3 TOCYZApcTB, BOBJIeYEHHBIX B TEPPHTOPHMANBHBLIN Mepefeli: OHH NOFHANAIOT MOJ
KaTeropHIo JHI[, HPOXMBAIOIIHNX HA TEPPUTOPHH, TIIe OHH DPOMMIHCHL ¥ € KOTOPOM OHH CBSA3aHLI

MHOTHMH IPYTHMMM CBS35IMH, B TOM YMCJe CeMeHHbIMHM, INPOPEeCCHOHAJBLHBIMM H T.[H.

5) Onmpako B HEKOTODBLIX CHNYyYasX JIOOM MOrYT HMEThH CBA3M C ABYMS HIIH HaXe HECKOJBKHMH
TOCYapcTBaMH, YYacTBYIOUIMMH B MNpPaBONPEEMCTBE. B STOH CHTYAlHH TakKoe JHIO0 MOrI0 65l
OKa3aThCs OO6JajaTesleM TIpaXIaHCTBa OBYX HIH 6oNlee W3 TakKWX TOCYHAPCTB HIH, B pPe3yNbTaTe
BoIOOPa, CTaTh O6JamaTe]eM TpaXXIaHCTBA TONBLKO OJHOrO M3 HUX. OLHAKO HH NPH KaKHUX
OBCTOSTENLCTBAX YEJIOBEKY He MOXeT OBITH OTKa3aHO B NpaBe mIpuobpectd MO KpaliHeHd Mepe
OIHO TaKOe FrpaXkIaHCTBO. TaxoOB CMBICH (OPMYIMPOBKH "HMEET NpaBO Ha TpaXIaHCTBO HO
KpallHEl Mepe OIHOIO M3 3aTparMBaeMbIX Trocymapcte”. IIpu3aHaHHe BO3MOXXHOCTH
MHOXECTBEHHOTO0 TPaXXIAHCTBA B pe3ylNbTaTe MpPABOMPEEMCTBA FOCYINApCTB HE O3HAYAeT, HTO
Komuccuss cobupaerTcss MOOLIPATH NOJMTHKY [OBOMHOMO MM MHOXECTBEHHOI0 rpaXKjaHcTBa. Bechk
NPOEKT CTaTeH COBEepPLUGHHO HEHTpalieH 1O OTHOIIEHWI0 K 3TOMY BOMPOCY, OCTAaBASS €ro Ha

YCMOTPEHHE KaXJOoro OTHCJIBbHOIO rocynapcrsa.

6) JHpyrol »iIeMeHT, KOTOPbIM YETKO BBIpa)KeH B CTaThe 1, 3aKIIOYAETCS B TOM, YTO CIHOCOB
npUo6GpeTeHHs IpaXkIaHCTBa rOCYZapcTBa-INpellIecTBEHHHKA HHKAK He KacaeTcs oObeMa mpaBa Ha
FPAXIAHCTBO JIMI[, YIOMSHYTHIX B BTOM MOMOXeHHH. B 9TOM cBsA3M He BaXHO, MpHOGpeNH IH

OHH TpaXXAaHCTBO TrOCyfapcTBa-lipefulecTBeHHHUKAa MO POXIEHMIO, B CHIY MNPHHLUHNOB jus soli




HIH jus sanguinis, 1H6G0 myTeMm HaTypaiusauuy, 160 Haxe B pesylnbTare npexbInyLuiero
JTIpaBONpeeMcTBa rocynapceTs 26/. Bce B paBHOH Mepe HMeOT NMpaBo Ha rPpaXXJaHCTBO B

COOTBEeTCTBHMH C NOJIOXEHHUSAMH BTOM CTAThH.

Crates 2 27/
!ﬂQTEgQHQHHQ TEPMHUHOB

s Uemel HACTOSINErO MpPOeKTa CTaTell:

a)  "NpaBONPEeMCTBO TOCYAapcTB" O3HAYaeT CMeHY OGHOIO TOCYJapcTBa APYTHM B
HECCHHH OTBETCTBEHHOCTH 33 MEXIYHapONHBIC OTHOLICHHS KaKOM-IHGO TepPUTOPHH;

b) "TOCYAapCTBO-TIPEIECTBEHHUK" 03HAYaeT rOCyJapcTBO, KOTOPOe OBLIO CMEHEeHO
ApYTHM TOCyHapCTBOM B Clydae TPpaBONPEEMCTBA TOCYHApCTB;

c) "roCyAapCTBO-HPECMHMK" O3HaYaeT TrOCYHApcTBO, KOTOPOE CMEHHIO ApYroe
TOCynapcTBO B Ciy4ae INPaBONPEeMCTBA TOCYHApCTB;

d) "3aTparuBaeMoe TOCyHapcTBO" O3HavaeT, B 3aBHCHMOCTM OT OGCTOSITGJIBCTB,
rocy1apcTBO—-npealiecCTBeHHUKA HIH rocynapcTBo~NpeeMHHKA ;

e) "TPeThe TOCYHapcTBO" O3HaYaeT Jd06oe rocymapcTBOo, KOTOpOe HeE SBISIeTCS HU
rocygapcTBOM—NpeJIlIECTBEeHHUKOM, HU rocyaapCcTBOM-TPEEMHUKOM ;

f)  "saTparMBaeMOe JMLIO" O3HauaeT JNi060e JHIO, KOTOPOE Ha IaTy
TIpaBONpeeMCTBA TOCYNapCTB HMENO rpaXKAaHCTBO FOCYHapcTBa-MpeflIeCTBEHHMKA M Ha
FPaXKAAHCTBO KOTOPOr0 MOXET NOBIMATbL TaKOe NpPaBONPEEMCTBO;

g) "gaTta InpaBoIlpeeMCTBa rocyzapcrs" O3HavaeT JaTy CMEHBI rocynapcrsomM=-
HNPeCMHUKOM TIOCyAapcTBa-NpeguIecTBEHHUKA B HeCeHHM OTBETCTBEHHOCTH 32 MeXIYHapOJIHbIE

OTHOLICHHS TEPPUTOPHH, SABISAIOLIEHCT OOGBEKTOM NPABONPEEMCTBA OCYLAPCTB;

26/ Kak ckazano B KOMMEHTapuH K cTaTbe 18 rapBapiiCKOro NpPOEKTa KOHBEHIHH O
FpaxpaHcTBe 1929 roma, "HeT HHMKAKHMX OCHOBAaHMH ISt NIPOBECHNUST PA3NUYHS MEXHAY JMIIAMH,
KOTOpble NPHOGPENH TIpaXXHaHCTBO Npu POXJHEeHUH, W JHMLOAMM, KOTOpPble NPHOGPENH TpaKIAHCTBO

B paMKax KaKoro-ju6o mpomecca HaTypaIM3alMH [0 [mpaBompeeMcTBa): (Comments to the
1929 Harvard Draft Convention on Nationality, American Journal of

International Law, vol. 23 (Special Suppl.) (1929), p. 63).

27/ CraTes 2 COOTBETCTBYET ONpeHeNeHUSIM, NpennoxXeHHbIM CHeHuaNbHbIM HOKIaTYMKOM
B CHOCKe * K ero TpeTheMy HOKIamy, ROKYMeHT A/CN.4/480, cTp. 9.
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KommenTapuit

1) OnpegeneHus B NOINyHKTax a), b), ¢), e) M g) HACHTHYHBL ONpeJeleHHSIM,
coTlepXKallUMcsL B CTaThe 2 o6GerX BeHCKMX KOHBEHIHH O NpPaBompeeMcTBe [OCYHApCTB.
KoMHCCHSL pelllMia OCTaBUTH 3TH ONpelelieHHS 6e3 H3MeHEHHME B HHTepecaX MOCIeLOBATEILHOrO

ynorpe6aeHHs TepMHHOB B cBoel paGore MO BOHpOCaM MNPaBONPEEMCTBA rocyaapcTs 28/ .
Onpepenenus B moamyHKTax d) W f) Obuid jmoGaBineHs! Komuccuell OaS Dendell HacTOSLIEH TEMBI.

2) TepMHH "IpaBONpeeMCTBO TrocymapcTB", kak KOMHCCHS yXe HOSCHHIZ B 1974 romy B
CBOEM KOMMEHTAapUM K 3TOMY ONpeleleHHIO, HCHOIb3YeTCA “HMCKIIOUHMTENBHO IS O003HAYEeHHS
$aKTa cMeHBI OTHOIO TOCYHAPCTBA JPYrHM B HeCeHHMM OTBETCTBEHHOCTH 32 MeXIyHapOIHbIe
OTHOLIEHMSI TEPPUTOPHH, OCTABASAS B CTOPOHE BONPOCHI Mepexofa Nnpas HIM OOSI3aHHOCTEH B
peayibrare 3TOro cobbrrHs™ 29/. B OTHHMYHMe OT npemiiecTBYOIEH paborel KoMMcCHM B
CBSi3M C MNpPaBONpeeMCTBOM TOCYEAPCTB, HBIHELIHUI NPOEKT CTaTell KacaeTcs IIOCHEeINCTBHY TaKoro

NpaBONpeeMCTBA IJIf IOPHIHYECKON CBSA3H MeXOy rOCYIapcTBOM ¥ OTHENLHBIMH JIHIIZMH.
IToaToMy HeOGXOEMMO OTMETHTB, YTO BBIICYIIOMSAHYTas CMeHa OZHOrO TrOCYIapcTBa APYrHM, Kak

NpaBUNO, BiIedeT 3a CoGOM CMeHY OOHOH IOPHCHUKIIMH ApPYroil B OTHOLIEHUH Hacen?nm

COOTBETCTBYIOUIEH TepPUTOPHMH, YTO HMeeT MNEePBOCTENEHHYIO BaXXHOCTh IS HACTOSINEH TeMbl.

3) CmbicH, KOTOPbHIA BKIANBIBAETCS B TEPMHHLI "TroOCYyZapcTBO-NpeXllecTBEeHHHK" ,
"TOCYHAapcTBO-MPEeMHHK" H “"IaTa MpPaBONpPeeMCTBA TOCYZApCTB", ABISETCS JHIIL MPOH3BONHBIM OT

3Ha4YeHHsi TepMHHa "IPaBOIIPEEMCTBO rocynapcrs” . HyXKHO OTMETHUTBL, YTO B HEKOTOPBIX CHy4asx

NpaBONpeeMCTBa, HalpuMep TPH Mepelave TEPPHTODHUM KIHM OTHENICHHH YacTH TEPPHUTOPHH,
rocygapCTBO-NpPeILIeCTBeHHHK CMeHSeTCsS TOCYyHapcTBOM—MpPEeMHHKOM He MOJHOCTBIO, a TONBKO B

OTHOLUECHHHN TEPPHTOPHH, 3aTparnBacMON TAaKUM IIPABONPEEMCTBOM.

4) B nonmmyskTe d) COIepXKHUTCH OmnpermellecHHe TePMHHA "3aTpariBaeMoe rocyjapcrso",
KOTOPBII B 3aBHCHMOCTH OT BHOa TePPUTOPHANBLHBIX HU3MEHeHUN O0003HayaeT rocynapcrsa,
BOBJIeYeHHbIE B KOHKPETHBIM ClOXeT "IpaBolipeeMCTBa rocymapcra” . HUmn gasusroTes

roCyHapcTBO-NPeNIIeCTBeHHUK M TOCYHapCTBO~IIPEEeMHHK B Clyyae INepefayd YacTH TePPUTOPHH

(cTaThs 20), TONBLKO TOCYHaPCTBO~NPEEMHHK B cilydae OOBeIWHEHHSI TOCYHApCTB (CTaThs 21),

28/ CM. TakxXKe NpPeIbIOyLUYI0 NO3uuuio, KOMHCCHH [0 3TOMY BOTIPOCY.

Exeronnmx... 1981 roma, ToMm II (uacThb BTOpast), CTP. 22, HOKYMEHT A/36/10, IOYHKT 4
KOMMEHTapHus K CTaThe 2 MPOEKTa cTaTed O MNpaBoONpeeMCTBe FOCYZApCTB B OTHOLISHHU

rocyIapcTBEHHON COGCTBEHHOCTH ; TOCYIApPCTBEHHBIX apXHBOB M TOCYIAapCTBeHHBIX IOJTOB.

29/ ExeromHuk... 1974 roza, Tom II (uacTh mepBaft), CTp. 175,
IOKYMeHT A/9610/Rev.1l, HYHKT 3 KOMMEHTAapHs K CTaTbe 2 MPOEKTAa CTaTel O IpaBOIpeeMCTBe
TOCYXapCcTB B OTHOWICHHMH MeXAYHAPOIHBIX IOTOBOPOB.




IBa MiM Oolee FOCYNapCTB-NIPEEMHHMKOB B ciydae pacnajma rocymapcTB (CTaThM 22 M 23) H
FOCY[apcTBO—TIPEALICCTBEHHHK H OFHO WJIH 6ojee IOCYHAPCTB-NPEEMHMKOB B clydyae OTHeJIeHHS
JacTH TEPPHTOPHH (CTaThbH 24-26). TepMHH “3aTparuBaeMoe TOCYHapcTBO" He HMeeT HHYEero
O6lIeT0 C OLIYILEHHEM "3aTPOHYTOCTH", KOTOpO€ MOXKET HCHLITBIBATE JI060E IpPYroe rocymapcriBo
[0 NOBOAY pesyJibTaTa MpaBONPEEMCTBA IOCYJApcTB, B KOTOpOe HHKAaK He BOBJIEYSHA €ro

COOCTBEHHAs] TEPPHTOPHMS .

5) B nopnyHkre f£) comepXurcs onpenesneHe TepMHHAa "“3aTparuBaeMoe JHNoO". KoMmuccHs

MOCYMTANI2a HEOOXOIMMBIM BKIIOYHTh TaKOe onpeHeIenre, HMOCKOJIBKY XWUTEIsIMHI TCPPHUTOPHH,
OXBaTBLIBAEMOH MPaBONPEEMCTBOM roCygapCTB, MOTYT SBISTBCS, INOMHMO rpaxpaH rocymapcrBa-—
NpemUIeCTBeHHUKA, TIpaXXIgaHe TPeThEUX rocyiapcTs M Jsmia 6e3 FPaxKOaHCTBa, TIPOXKHMBAIOLIIHE Ha

STOM TEPPUTOPHH Ha JATy NPaBOHpPeeMCTBA. 1

6) OO6LIenpu3HaHHO, YTO "Ha JHL, OGBLIYHO NPOXHBAIOLINX Ha NOrIOLIAEMON TEPPUTOPHM,
ABICIOMIAXCSA TPaXJaHAMH [TPETHHX] TOCYHapCTB M B TO XXe BPeMS He SBISIOIIHAXCS rpaxxgaHaMH

rocyfapcTBa~npellUeCTBeHHNKA, He MOXET ObIThb PaclpOCTPaHEHO TPaKIaHCTBO rocymapcrea—
npeeMHMKa. BMecTe ¢ TeM amma Ge3 rpaxmaHcTBa, NPOKHUBAIOLUKME Ha TaKOi TeppUTOpHH,
HaxXoIsiTCA B TOM Ke MONOXKEHHH, 4YTO M YPOXIEHHEIE rpaxmaHe rocygapcrBa--npeglIeCTBEHHMKA .
Y KaxJoro rocygapcrsa ecTh "pymMMEHTapHOe TIpaBO" HATYpPaNM30BaTh JML 6e3 IpaXHaHCTBa,
TIPOKMBAIOLIMX Ha ero TeppuTopum" 30/. Tem He MeHee Hmaxe CTaTyC MNOCIeIHeH

KaTeropun JIMI OTIHMYAETCS OT CTaTyca JHMU, KOTOpble GbUIH IpaXmaHAMM TOCYIapCTBa-—
NpeflIeCTBEHHHKA Ha JaTy NPaBONpEEeMCTBA.

7) B 9TOH CB3M TepMHH "3aTparMBaeMoe JHILO" He BKIIOYaeT B ce6s HH JIML, SIBISIIOLMXCS

" TOIRKO TpaXpiaHaMH TPETHUX IOCYNAPCTB, HH Jul Ge3 rpakIaHCTBA, KOTOPbie HPHCYTCTBOBANM Ha
TEPPUTOPHHE JIIOGOr0 M3 "3aTParMBaeMbIX TOCYHApCTB". OH OXBATHIBAET TOIBKO JIML[, KOTOpbIe Ha
AaTy NpaBONpPEeMCTBA IOCYHAapCTB MMENH TPaXXHaHCTBO TOCYHapCTBa-NpefUIECTBEHHKKA M
TPOXKNAHCTBO KOTOPBIX, TaKHM 06Pas’oM, MOXeET ObIThb 3aTPOHYTO STHM KOHKPETHHIM

IIpaBONpPEEMCTBOM TOCYXApCTB. Iox "JIHUAMHK, Ha IPaxXIaHCTBO KOTOPBIX MOXET MNOBIHATH",

30/ oO’Connell (1956), op. cit., pPp- 257-258. ABalOrMYHbIM 06pazoM B Hele
Rene Masson v. Mexico 6LUIO COYTEHO, YTO H3MeHEHHe CyBEpEHHTETA 3aTParuBaeT TOJLKO

rpaximan rocymapcrBa~MpefllecTBeHHHKA, B TO BpeMs KaK rpaXIaHCTBO IpYTHX g,
NPOKHBAIOIUKX Ha TEPPUTOPHUH BO BpeMs ee IMepejavyH, He 3aTparuBaeTcs. See John Basset

Moore, Internatjonal Arbitrations to which the United States has been a

Party, vol. 3, pp. 2542-2543.
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KoMHccHs NOHHMAaeT BCeX JMI[, KOTOpble MNOTEHIHUAJHLHO MOIYT MOTEPATH IPaKFAHCTBO

rocynapcTBa—-NnpenlieCTBeHHHKAa HIH COOTBETCTBEHHO nprHobpecTd IpaXkIaHCTBO TIOCYyIapcTBRa—
npeeMHHKa B 33BHCHMOCTH OT THNA OPAaBONIpeeMCTBA rocymapcTsa.

8) OnpelenuTh KaTEeropHio JHL, YTPauMBaOMIMX IPaXJaHCTBO OCYIapCcTBa-IpenlIecTBeHHUKA,
JISTKO B cClly4ae MOJIHOro IIpaBoOIpeeMCTBa, KOrga roCymapcTBO~INPEHIUECTBEHHHK MHIH rocymapcTrBa—
NPpemIIeCTBeHHNKH HCYME3al0T B PE3yabTaTe H3MEHCHHS CYBCPCHHTCTA: BCe NHIIa, OOJamarolHe

1

TPAXKNAHCTBOM TIOCYyZapcTBa-IpenllieCTBeHHHKA, TepAOT 5TO IPaXIaHCTBO B KauyecTBe
aBTOMATHYECKOr0 IOCIENCTBMS HCYE3HOBEHHS 3TOr0 TOCYyHapcTBa. OJHAKO ONPEReNHTh KaTercpHio
JIMIL, XOTOpPhIEé MOTYT MOTEPATH TPAXKIAHCTBO rocy,uapc*rna—npe,umecmenuﬁxa, BecbMa CIOXKHO B
cllydae YacTHYHOr0 NpPaBONPEEeMCTBA TOCYNAPCTB, KOrJa IIOCHe MPOHCLUETIUNX H3MeHeHHKN
rocyHapcTBO-NpPEIIISCTBeHHMK NMPOFOJ/IKAET CBOE CYLIECTBOBaHHME. B 3TOM noclegHeM cliyvae
MOXHO BbIIEAHTh NO MEHBLIEH Mepe [Be OCHOBHbIe TPYINLI JAHI[, OGMANAIOHIMX Fpa’kJaHCTBOM
TOCyJapcTBa-TipeNIIeCTBEHHUKA:  JHLA, NPOXHBAOIIKE HA TEPPUTOPHH, 3aTparvBaeMoi
H3MeHeHHeM CyBepeHHTETa HA MOMEHT [IPaBONpeeMcTBa TOCYHAPCTB (KATEropHs, KOTOpas COCTOHT
M3 JMil, PONMBIONWXCS Ha HTOH TEePPUTOPHH, H JHI, PONMBIIUXCS B HOPYTrHX MecTax, HO
MOJYYHBIINX IPaXXIAaHCTBO TOCYHAPCTBA-TIPENLUECTBEHHHMKA NPH POXIOCHHH HMIH B CHIY
HaTypalHM3alMK), H JHUA, pONMBUIHecS HA TEPPHTOPHH, 3aTParuBaeMoOlN H3MeHeHHeM, HIHA
HMeIOLHe JPYIYI0 COOTBETCTBYIOUIYIO CBS3b ¢ TAaKOW TeppPUTOpHed, HO He IPOXHBAIOLIHMe Ha Hell
B MOMEHT H3MeHeHMS. B paMkax mnocieiHell KaTeTOPHH clelyeT NPOBOTHTL pa3iHuHe MeXIy

JHOAMH, NPOXHUBAIOUIUMH Ha Teppl'a'ropﬂa, KOTOpasi OCTaeTCd HYacThIO rocyjapcraa-—
npegileCTBeHHHKa, H JHOaAMH, NOpPpOXHBamMMMH B KakoM-JIr60 TpeTheM TOCyRapCTBe.

9)  JeNMMHTALEA KAaTeropuil /ML, KOTOPHIM MOXeT ObIThb NPefOCTABIEHO FPaXXFaHCTBO

rocymapcTBa—npeeMHHUKa, TaKXe MHOrorpaHHa. B cnyyae nOJHOrO mpaBonpeeMCTBA TI'OCYHAPCTB,
HATIpEMe)D NOTNOUHIeHHSA OJHCIC rocynapcTsa BpPYrHM HIIH 06beIHHEeHUS rocynapcTrs, Korua

rOCYZapcTBO~NpeqUIeCTBEHHIK MIH FOCYNapCTBa-IpeNlUIeCTBeHHHKH COOTBETCTBEHHO IIPEKpPalllaloT
CYIIEeCTBOBATL, — BCe IpaXiaHe rocylapcrBa~MpeNleCTBeHHHKA MIX TOCYZapCTB-NpeXiiecTBeHHHUKOB
SBNSAIOTCS KaHOHUOATaMH Ha TpHOOpeTeHHe TpaXIaHCTBA rocyjapcrBa-npeeMHMKa. B ciydae
pacmajga rocyfapcTBa CHTYalMst CTAHOBHTCSA eulle GoJiee CHOXHOH BBHIY TOr0 OOGCTOATEIBCTBA, 4TO
HOSIBISIIOTCS. [Ba MJIM 6o0jiee TOCYHAPCTB-NPEEeMHHKOB H KPYr' JIHI[, KOTOPHIM MOXET OBiTh
NPENOCTABIEHO PAXMAHCTBO KAaXMOTO KOHKPETHOrO FOCYHapCTBa-NpeeMHMKA, HOJKEH
ONpemeNsaThes OTHeNmbHO. OueBHOHO, YTO Ka'réropnu ML, KOTOPBIM MOXET OLITh MIPeIOCTABICHO
rpaXgaHCTBO Pas3NHYHBIX TOCYRApCTB-NPeeMHHKOB, OyIYyT IepeKpbIBaThCH . AHATOTHYHEIE
CIIOXXHOCTH OYIAYT BO3HHKATE C PasrpaHWMeHHeM KaTelOpHH JHII, KOTOPBIM MOXeT ObITh
NPeJOCTaBICHO TPaXMaHCTBO TOCyJapcTBa-NpeeMHHKa B clIyuae OTHeJeHHS HIH Mepefadyd YacTH
HIH 4acTell TEPPHTOPHH. IDT0 OOYCHOBIEHO CIOXHOCTLIO CHTYallHH M HEOGXOIHMOCTHIO YBaXKEHHS

BOJIK 3aTparBBaeMbIX JHII.
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10) Omnpegenende B NOANYHKTe £) OrpaHMYMBAETCS YETKO OYepUeHHOMN KaTeropuey muly,
KOTOpEIe JEeHCTBHTENbHO HMENH TPaXKHAHCTBO rOCYHapcTBa—NpeXliecTBeHHHKA . Komuccust moxer

paccMOTpeTh Ha Golee No3gHeN CTaguu BONpPOC O TOM, CJeOyeT JH el BKIIOYUTH OTHeIbHOE
NOJIOKEeHHe, Kacaroumleecss CHTYalMM TakKuX JIHIL, KOTOpbi¢, BBIIOIHHUB HEeOOXOIUMBIE
CYLUECTBEeHHBIE TpeGoBaHHs ISl TpUOGpeTenus Takoro FpaXIaHCTBa, He CMOIVII 3aBeplIUThH

COOTBETCTBYIOLUME IIpOUEeNypHBIe GOPMANTLHOCTH M3-3a HAaCTYTJICHUsT TPaBONPEEeMCTBA .

1l) KomHccHs NOCTadHOBHIA He ONPERessITh TEPMHH “IPaXKJTaHCTBO"™ B CTaThe 2, yudThiBast, uTO
€My MPHCBaMBAIOTCK CaMble DPa3iIMYHbIC 3HAYCHMS . B sno6Gom ciay4yae OBLIO COYTEHO s YTO Takoe

onpelieleHHe He SBNAeTCH abCONIOTHO HeO6XOTUMBIM OIS nejedl IpoeKTa cTrarel.

12) Opun n3 uneHoB KoMMCCMM BBICKa3al OrFOBOPKH HO INOBOLY ONpemeNeHus, CONepXKalerocs

B NOAnmyHKTe f), riaBHBIM 06pa3oM MO NpPHUYMHE ero HeYeTKocTH. IIo ero MHEHHIO,
"3aTParkBacMbIMM JIHLAMHU" B COOTBETCTBHM C MEXIYHAapONHBIM HpaBOM SBJISIOTCS JIMGO Bce

BBIXONHBI M3 rOCyIapcTBa-NpeqlIeCTBEHHHUKA, €CIH OHO nepecraeT CyllecTBOBAThH, JII/IGO, B
OCTAJBHBIX ClIyyasiX (nepemadya H OTHEJIEHWe) , TOJBKO Te, KTO HMEET CBOe OOLIYHOE MECTO

KHTEILCTBA Ha TEPPUTOPUM, SBIAIOWIENCS OGBLEKTOM MpaBonpeeMcTBa. Pasymeercs,
TOCYRapCTBO-NIPEEMHMK, PYKOBOACTBYSICb CBOMM BHYTPEHHMM IHPAaBOM, MOXET DACIIMPHMTH KpPYT

TaKvX JHL, HO OHO He MOXET HeNaThb 3TO aBTOMATHYECKH ¢+ TIOCKOJIBKY IJISS 3TOro 'rpe6yeTcsr

corjacue 3aMHTEPECOBAHHBLIX JIHII.

Cratest 3 31/
IipenorBpamieHne Ge3rpakIaHCTBA

3aTparuBaeMble TOCYHapcTBa NPHHEMAIOT BCe HANIEXAIUMe Mepbl LI HeRONYIICHUS
TOrO, 4TOGBI JMIa, KOTOpble Ha JaTy NPaBONPEEMCTBA TOCYIAPCTB KMeNIH I'PaXKIaHCTBO
roCynapcTBa—NpeNIICCTBeHHHKA, CTald JHMIAMH 6e3 IPaXmaHCcTBa B pe3yibTaTe TaKOro
NPaBONpPEEMCTBA .

KommMmenTapuy

1)  OGs3aTeNbCTBO rOCYRApCTB, BOBIEYEHHBIX B MPABONPEEMCTBO, MPHHATbL BCE HaJIexaluue

Mepbl K HENOMYLICHHI0 Ge3rpaXNaHCTBa BbITeKAeT M3 NpaBa 3aTparMBaeMbIX JMII Ha rpaxXIaHcTBoO .
Kak sasiBumm akcneptbl CoBera EBpONbI, "MMEHHO Ha TOCYAapcTBax JEKHT OTBETCTBEHHOCTH

31/ CraTes 3 COOTBETCTBYyeT CTaThe 2, NPeII0KEHHOMN CrenmualbHbIM JOKIagYHKOM B €ro
TPEeTbEM HOKJame, FOKYMEHT A/CN.4/480, crp. 39.



p36erath GearpaxkiaHcrTsa” 32/; 9STO MOCHYXKHIO OZHONM ¥3 OCHOBHBIX NOCBUIOK, Ha KOTOPOM
OHH OCHOBBLIBAJIM CBOE DPACCMOTPEHHE 3aKOHOB O TIPaXKJaHCTBe B HEJABHHX CIy4afX

[IPaBOTIIpeeMCTBa rocyzapcTB B Espomne.

2) PacTyiliee oco3HaHHe TOCYIAPCTBAMH HACTOSITEALHON HeOOXOZMMOCTH GOpbOBI HMPOTHB
6e3rpaXJaHCTBa BBLIHIIOCH B NMpPHHATHEe ¢ 1930 roga psila MHOTOCTOPOHHHMX HOMOBOPOB MO 3TOH
npobieMe, BKIovyass [aarckyio KOHBeHUMIO 1930 rofa © HeKOTOPBIX BONPOCax, OTHOCSLIUXCH K
KOJIJIH3#UsIM 3aKOHOB O TrpaxpjaHcTBe 33/, IIpoToKon K HeH, KacamolIMMCcd HEKOTOPBIX cCliydaes
fesrpaxnaHcTea, H CrneuHanbHBIM NPOTOKOJ K Hedl, Kacaloluiics Oes3rpaXXpmaHCTBa, a TaKxke
KoHBEeHIIMIO O cTaryce JHMI OGe3 rpaXxmaHcrBa 1954 roma 34/ u KoHsenuuio 1961 roma o
COKpallleHHH OearpaxgaHcrtBa 35/. [eNcTBHTENBHO, OYE€Hb MaJO MOJOXKEHHH
BLIIEYNOMSIHYTBIX KOHBEHLIMN HANPAMYIO KacaloTcs BONpPOCAa O FPaXkKAaHCTBE B KOHTEKCTe
TIpaBONpeeMCcTBa TOCYHApPCTB. TeM He MeHee OHH CIYXAT MNOJEe3HBIM PYKOBOICTBOM IJIS
3aTparuBaeMbIX TOCYIapcTB, MOCKOJBKY OHH COHEpXKAarT pelIeHHs, KOTOphkle MOIyT C
COOTBETCTBYIOLIMMH H3MEHEHHSIMH KCIOJB30BAThCH HAUMOHAJIBHBIME 3aKOHOIATENSIMH B IICHCKe

pellleHHl mpobiieM, BO3HHMKAOUIMX B pesyAbTare TEePPHTOPHANBHOIO Mepefelia.

3) Od4eBHUIHOE pPellleHHE 3aKNIIYAeTCA B NPHHATHH 3aKOHOIATEJNbCTBA ¢ HEeNbl0 06ecHeuHTh,
9TOOBI HHKTO M3 TeX, KTO HMeeT HafmeXaulyio CBiI3b ¢ rOCYZapcTBOM, He HWCKIOYalcs H3 Kpyra

JIMII, XOTOPBIM TaK0e TrOCYZapCTBO MNPeJOCTABASET CBOE IPaXimaHCTBO. ‘OJHAKO CTpeMIileHHe He
HONYCTUTL 6e3rpaXKJaHCTBa Hau6Goliee HAISIOHO MPOSBISETCS B periiaMeHTAUMH YCIOBHH YTPaTh
rpaxjaHcTBa. Tak, B HayyHON JAWTepaType OTMeUaeTcs, YTO HMHCTHTYT YTParhl TpaxIaHCTBA, He

CONMpPOBOXKIaeMOl NpHOOpeTeHHEM MHPYroro rpaxnaHcTBa, ycrapeal 36/.

32/ Cm. "Report of the Experts of the Council of Europe on the
Citizenship Laws of the Czech Republic and Slovakia and their
Implementation”, Strasbourg, 2 April 1996, para. 54.

33/ CMm. 3aKOHBI O rpaxmpaHcree, op. cit., p. 567.
34/ United Nations, Treaty Seriés, vol. 360, p. 117.

35/ Ibid., vol. 989, p. 175.

36/ Henri Batiffol and Paul Lagarde, Droit international privé, 7th ed.,
vol. I (Paris, Librairie générale de droit et de jurisprudence, 1981),
pp. B82-83.
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4) OnvH u3 NMPHEMOB, K KOTOPOMY INpPHOEraltM 3aKOHONATENH 3aTParMBaeMbIX TrOCYZapcTB B
Cllydae NpaBONpPEeeMCTBA TOCYHapCTB, 3aKNIIOYAaeTCs B PaCHUIMPEHHM KpYyra JMl, HMEIOWAX MpaBo
NpUOGpeTaTh MX TPaKHAHCTBO, TYTeM NPeSOCTABICHHS NpaBa ONTALMH TeM, KTO B HHOM ciayyae

CTaHOBWIICS Obl amarpuioM. IIpuMepbl MONOKEHHHA TaKOr0 poja BKIIOYAOT B ce6s NYHKT 3
CcraThd 2 AKTa O He3aBHCHMOCTM BHpPMEBI, cTaThio 6 3akoHa O rpaxpancrtee Yemickoit

Pecniybnmku u crathio 47 3akoHa o rpaxmaHcrse IOrocmaBuu (N 33/96) 37/.

5) OpHako 3dh@deKTHBHOCTh HAUMOHAIBHOTO 3aKOHOXATENLCTBA C TOYKH 3peHUS
TpefoTBpallleHusl 6e3rpaXmaHcTBa OrpaHHYeHa. Bonee 3dbdheKTHBHON MEpPOK SABISETCA 3aKJIO4YeHue

COOTBETCTBYIOIIMMI TOCYRapCTBAMH COIJIAIIEHHS 06 HCKIIOYEHHH CiIyyaen 6e3rpaXkIancTsa.
Ta Xe upes JeXHT U B OCHOBE CTAaTbH 10 Koupenupu 1961 roma o COKpallleHHuU

GearpaxaancTea 38/ .

6) B craThe 3 COHEPXMTCS HE O6A3aTeNbCTBO DE3YNbTaTa, a OGA3aTENbCTBO MOBENCHHS .
B ciyyae 06benuHEHHS TOCYNAapCTB TaKOe pPasNMuHe He HMEET NpPaKTHYECKOro 3HAYEHHUS ,
TIOCKONILKY OOS(3aTe/bCTBO MPHUHSATH BCe HaJleXalllie Mepbl IS HEJONYLIEHHS TOre, YTOGHI

3aTparHBaeMble JIHIA CTajiM JMOAMH 6e3 rpaKEaHCTBA, O3HAYaeT Ha Hgelle 06S3aTelbCTBO
rocyfapcTBa~NpeeMHHKa NPEJOCTaBIsSTh CBOE TPAXKIAHCTBO B NpPHHIMIE BCEM TaKHM

JuaM 39/. OpHako pasmuyue MeXAY O6A3aTeNLCTBOM pE3yNbTaTa M 06S3aTeNbCTEOM
TIOBE[leHHUs aKTYAIbHO B JAPYIMX CIy4asX NpPaBONpPeeMCTBA TOCYJapcTB, KOTHA pedb HOeT Mo
MeHbLIeH Mepe O [BYX 3aTParMBaeMbIX IOCYJAPCTBaX. Pa3yMeeTcsl, HHKTO He MOXET

pacCcMaTpHBaTh KaXjioOe KOHKPETHOE 3aTparubBaemoe rocyiapCTBO KakK Hecyuiee OTBETCTBEHHOCTL 3a

37/ Cm. TpeTMit IOKTa) O rpaXkJaHCTBE B CBS3H C NpaBoONpeeMCTBOM TI'OCYIapcTB,
IOKYMEeHT A/CN.4/480 M Corr.l (TONBKO Ha (ppaHIy3CKOM A3bIKE€), CTp. 41, NOYHKTHI 6~8
KOMMEHTapHsl K IPOEKTY CTaTbH 2, MNOpemoKeHHOro CreLHadbHLIM TOKJIATIUMKOM .

38/ Cratbs 10 MIacHT clemyroLiee :

"1. Bo BcsAKuM MeXIYyHapOOHBIA HOroBOp MeXmy J[OroBapHBAIOLAMHUCS
locymapcTBaMu, npefycMaTpUBAIOLIMK Tepenaqy TEPPUTOPUH, HOJXKHBI BKIIIOYATHCS
MOCTaHOBJIEHHSI, KOTOPbIe IapaHTHPOBANH Obl, YTO HMKAKOe JHLO HE CTaHeT
anaTpuioM B pe3ynbTaTe TakKod mnepemaun. Jlio6oe JorosapuBarouieecs TocymapcTBo
MOJIKHO IPHUHUMATL BCE BO3MOXHO€ Mepbl K TOMY, YTOObLI TaKHe IOCTAHOBJICHUS
BHOCHIIKCH B JIIO60K NOJNOGHBIM MEXIYHApPOIHBIA HOrOBOP, 3aKIIOYaeMBIH MM C
I'ocymapcTBOM, He y4acTBYIOIUMM B HacTOsIell KOHBEHUMH.

2.  Ilpu oTcyTcTBHM TaKMX MOCTaHOBNeHMI mo60e Jorosapusaiolneecst OCYIapcTBo,
KOTOPOMY NEpefaeTcsi TEPPUTOPHS HIH KOTOPOE HHBIM CIOCOGOM IIpHOGpeTaeT

TEPPUTOPHIO, HOJIKHO MNpPeJOCTABIATh CBOE IPaXKJAHCTBO TeM JHIAM, KOTOpbie HMHaye
CTamM Obl anaTpuAaMM B Pe3ylbTaTe TaKOM Hepefaudl MM Takoro NPHOGPETeHHS" .

39/ 3T0 00653aTeNbCTBO OrPaHUYHMBAETCS TIONOXKEHHSIMH CTaTbu 7.
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BCe ClyvYaH GESI‘pa)KILaHCTBa, BO3HHKILIETO B CBSA3H C NPAaBONPEEMCTBOM. T'ocymapcTBO MOXKHO

JVIIL B PAa3yMHOM CTelleHH TPOCHTh O NPHHATHH HaljeXalluX Mep B paMKaX €ro KOMIIeTEeHIMH,
onpefedeHHON MeXIYHapOmHBIM npaBoM. COOTBETCTBEHHO B CiIyuyae 6GojJee 4YeM OJHOIO

rocyjapcrBa—npeeMHHKa HE KaXIC¢ 3aTPparuBacMoe TOCyXapCTBO HECeT 06S3aTEIBLCTBO 110

MPEIOCTABICHHIO CBOEro0 rpaXIJaHCTBA KaXMOMY OTHeNLHOMY 3aTpParuBaeMoMy JIMILY.
AHalOrHYKRBIM 06pa3oM TrocyZapcTBO-NpPEeRUIeCTBEHHHK HE 00S3aHO COXPaHATH CBO€ PAKIAHCTBO B

OTHOILEHMH BCEX 3aTParMBaeMbIX JHL. B NPOTHBHOM ciyvyae pe3yabTaToM ObBLIO OFI,
BO-NEpBbIX, HBOMHOE WMIH MHOXECTBEHHOE TPaXIaHCTBO B 6GOJbIIMX Macwurabax M, BO—-BTOPBIX,
cO3MaHHe TaKXe B INMPOKOM MacluTabe MpaBOOTHOLUEHMN TpaXkmaHcTBa 6e3 HamjieXxallell CBS3H.

7)  TaxuM 06pa3oM, H3NOXEHHLIH B CTaThbe 3 MPHHLHN HE MOXeET OLITh HHYEM HHBIM, Kak

JHMLIb OOCLIMMM paMKaMH, HAa KOTOPBLIX OCHOBBIBAIOTCH Hpyrue, 6ollee KOHKDETHBIE o6s13aTeNnbeTBA -
JIukBumamust 6Ge3rpaXXIaHCTBA SIBISeTCS KOHEYHBIM pe3yJLTaToM, KOTOPBIA JOMXKeH NOCTHUIaThes

TIOCPEICTBOM IpHMeHeHHsS BCer0 KOMINIeKCAa NPOEKTOB CTaTeH, B YacTHOCTH MOCPEHACTBOM

COTJIACOBAHHBIX HE¥WCTBHI 3aTparuBaeMbiX I'OCYIApCTB.

8) Kak m B ciyyae ¢ mpaBOM Ha T'PAXKAANCTBO, H3JOXKEHHBIM B crTaThe 1, OGe3rpaXIaHCTBO He
IOJDKHO IOMYCKaThCs IO ¢TaThe 3 B OTHOLIEHHH JHL, KOTOPble Ha NATY MNpaBolpeeMCTBa
rOCYHapcTB SBISIIHCh TPAXKAAHAMH rOCYJapcTBa-IpeXlliecTBeHHHKA, T.€. B OTHOLIEHHH
"3aTparuBaeMbIX JIMI", KaK OHH ONpPEAeNsloTcs B NOAMyHKTe f£) crathud 2. Kommuccus pemmia
10 CTHIHCTHYECKMM IMPHYHMHAM He HCMOMb30BATH TEePMHH “3aTparuBaeMoe JHIO" B cTaThe 3 BO
HA36eXKaHHe YIOTpeOleHus B OOHOM pSIy BBIDAXEHWHM "3aTparuBaeMbleé TOCYHApcTBA" H

"3aTparkBaeMbie JHIA".

9) TaxuM o6pazoM, cTaThs 3 He OXBATbIBaeT MPOKUBAIOLIMX Ha TEPPHTOPHH IOCYHEapCTBa-—
npeluiecTBEHHUKA JHL, KOTOpble ObUIM amaTPHIaMH B pPaMKax peXuMa rocynapcraa-—
npenuiecTBeHHMKAa. [OCymapcTBO-NipeeMHIHK, G6e3yclOBHO, 06iafaeT SUCKPELMOHHBIMHU

NOJHOMOYMAMH [peJOCTABIATE CBOC TIpaXXpgancrs0 TaKHM anaTpyiaMm. Onnako 3TOT BONpPOC He

MMeeT OTHOLUEHHS K HACTOSLIEMY NPOEKTY cTaTel.

Tared 4

11 MILKSA_I QHCTBA

C yyeTOM NOJNOXEHHI HACTOSLIMX MNPOEKTOB CTarefl 3aTparuBaeMble JUua,
HMeollyie CBOe OOLIMIIOe MEeCTO XXHTENbCTBA HAa TEPPUTOPMH, 3aTparvusaeMoil

NPaBOpPEEeMCTBOM TOCYLAPCTB, CUMTAIOTCH MPHOGPETLIHMMH TpaXZaHCTRO FOCYIapcTBa-—
[IpeeMHHKA C JAThi TAaKOTO NpaBONPEeMCTBA.



' KoMmMmeHTapui

1)  CraThd 4 HMeeT LeNbI0 PACCMOTPeTh NMPOGIEMY HECOBNANEHHS IO BpeMeHH JAaThI

npaBonpeeMcTBa TOCYHapcTB H MOMEHTAa NPHHSATHS 32KOHOIATEJILCTBA UM, B HEKOTOPLIX Ciayyasdx,
3aKJIIOYEeHHsA IOroBopa MeEXJOy 3aTparnBaeMbIMH rocymapcTBaMM II0 BOIPOCY O TIpaKIaHCTBE

3aTparnBaeMbIX UL MOCHE NPaBOIIPEeeMCTBA. HOCKOJILKY TaK¥MM JIMLIAM TPO3HT ONACHOCTH
baccMaTpHBaTECI B TeYeHHE STONC MEepuoda B KavecTBe JHL Oe3 rpaxpanctea, KomMuccHs cumTaer
BKHBIM H3JI0XHTh B KayecTBe Mpe3yMINIHH NpHHIOKNO, COINIaCHO KOTOpPOMY Ha JaTy
OpaBoOmMpeeMCTBa IroCyapcTB IocymapCTBO-IpeeMHHK NPEeTOCTABISIET CBOE IpPaXJAHCTBO

3aTParuBaeMbIM JMLAM, KOTOPble HMEIOT CBOEe OGLIYHOE MECTO KHTENhCTBA Ha TePPUTOPHH,
3aTparuBaeMoM TaKHM IPaBOMPEeMCTBOM .

2) OnHako 3Ty Npe3yMIMIO MOXHO OCHOPHTh. Ee OrpaHHYeHHOCT BbIpaXXeHa BBOITHOM
OroBOpKO# “"C y4yeTOM MONOXKEHHN HACTOAIIHX IPOEKTOB CTaTed", KOTOpask SICHO CBHIETEILCTBYET
0 TOM, YTO (YHKUMS STOr0 NpPHHIMNA HOJKHA ONEHMBATHCS B OOLUEM KOHTEKCTe Ipyrux
npoekToB crared. COOTBETCTBEHHO, KOTZa HX NpPHMeHeHHe BejeT K HHOMY pesylbTaTy, 4YTO

MOXKET, HalpuMep, CIYYUTHCS, €CJIM 3aTparuBacMoe JIALIO Bbl6upae'r TpaXXBaHCTBO rocygapcraa—
HNpenlleCTBeHHHNKA WJIH HHOI0 rocygapcrea-ripeeMHHKa, HeXeJIHd rocygapcTBO OOBIMHOIO MecTa

JKHTEILCTBA, 3Ta NpPEe3yMOIMS IliepecTaeT IHeHCTBOBATbh.

.3) MpesyMnnmsi, W3NOXKEHHAs B CTaThe 4, JIEXHT B OCHOBE pelreHuH, MNpeRyCMOTPEHHBIX B

9acTH IT IJs pasiiHyHBIX BHMOB NPaBONPEEMCTBA TOCYSAPCTB, KOTOpPbIe, KaK YKa3aHO B

CTaThe 19, HMEIOT BCIOMOraTelNbHbIM XapakTep. TakuM 06pa3oM, KOra BONPOCH IPAXIAHCTBA
PETyIUPYIOTCS. [OrOBOPOM MEXMY 3aTParnBaeMbIMH IOCYJAapCTBAMH, YTO HPEXYCMOTPEHO B
cTaThe 17, MONOXEHHS TaKOro HOroBOpPa MOFYT TakXKe OCHAPUBATH IPE3YMIILIMIO NprUoOGpeTEeHHS

TpaXXJaHCTBa rOCYHapcTBa OOBINHOTO MECTa KWTENLCTBA.

4) YTo KacaeTcs KpUTEpHSt, Ha KOTOPOM CTPOMTCS 3Ta NPpEe3yMILIMsi, TO OH BBITEKAET M3
NpUMeHeHHUs NPUHOMNA 3(DQDEKTHBHOCTH TPaXNAHCTBA K KOHKPETHOMY CIYYaro [IpaBoONpeeMcTBa
rocynapctB. Kak mogyepkuBaeT Pe3dek, "NpaBOOTHOLIEHHME TIpaXKIaHCTBA HOJI2KHO OCHOBBIBATLCS
He Ha (GOPMANBLHBIX MM HCKYCCTBEHHBIX NpHU3HAKaX, a Ha PeaNbHOM CBA3H MeEXIY JHUOM M
rocynapcrsoM” 40/. OG6BIMHOE MECTO XKMTEIbCTBA — 9TO KPHUTEpHIA, KOTOPBIM dYalle BCero

HCIIOJNB3YETCST HA NPaKTHKE IJA OnpelelIeHHS OCHOBHOH rpynns! rpaxkpaH rocymapcrea—-npeeMHHKA ,

40/ Rezek, op. cit., p. 357.
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XOTS OH M He SBAsieTCH ©NMHCTBEHHBIM 41/. DT0 OOBACHIETCH TeM (DaKTOM, YTO

"HACeJIeHHE HMEeT "TePPHTOPHUANBHBIN" MM MeCTHBI CTATyC, W OH HE 3aTparuBaercd
He3aBHCHMO OT TOrG, MIET JH peyb 06 YHHBEPCATLHOM HIH 4YaCTHUYHOM TIPAaBONPESMHUKE, HMEeT
M@ MeCTO LlecCHs, T.e. "mepelaya" CyBepeHMTeTa MJIH OTKa3 ONHOrO TOCYIApCTBa, 38 KOTOPBIM
clleqyeT NPUHATHE peLIeHHS MeXIyHapOoOHbLIM oOpraHoM" 42/. TakxXe, OO0 MHEHUIO

SKCMEPTOB YnpaBieHHs BepXOBHOro kKomMuccapa OpraHH3auEe O6beIuHeHHbIX Hanuil mo mexam
6exenieB (YBKB), "HMeercd cylulecTBEHHas CBA3b € 3aTparuBaeMoi TepPUTOPHCH depes caM

HHCTHTYT MecCTa KHUTelbcTBa" 43/.

Crareg 5 44/

3§KOHOE§T8JIBCTBO, Kacarouieecs I'PAXIAAHCTBE ¢ IPVIHX CBA3AHHEBIX
¢ _HHM BOIIPOCOB

KaxnoMmy saTparuBaeMoOMy TOCYRapCTBY clenyeT Oe3 HEONPAaBEAHHON 3aEepPKKH
HOpHHATh 3aKOHOMATENBLCTBO, Kacalouwleecd TIPaXIaHCTBA M IpPYrHX CBS3aHHBIX C HHM
BOOpPOCOB, BO3HMKAIOUIMX B CBA3H C NIPABONPEEMCTBOM TOCYIAPCTB, KOTOpOe
COOTBETCTBOBANO ORI NOJOXEHHAM HACTOSIIMX NPOEKTOB craTedl. EMy clegyeT HpPHHSTH BCe
COOTBETCTBYIOIIHE Mephl INsf obGecnedeHHS TOro, 4YTOBH! 3aTparvBaeMble JMIIA B Ipemelax

41/ O. KonHean Ha3BajJ ero "CaMbIM NPHEMJIeMbIM KpHTepHeM". D. P. O’Connell,
State Succession in Municipal Law and International Law, vol. I {Cambridge,
United Kingdom, Cambridge University Press, 1967), p. 518. CM. TarXe pelleHMe
HU3PaMJILCKOr0 CyHa OTHOCHTENBHO 3aKOHA 00 H3PaWIbCKOM rpaXiaHcTBe 1952 rofa, COIIACHO
KOTOpPOMY, "eCIH He NDHUHAT 3aKOH, MNpeIyCMaTPHUBAIOWIMA WHOE... KaXIbli HHOWBHE, KOTOPBIH
Ha Jary cosmaH#s IocymapcerBa M3pawas NpoXuBal Ha TEepPHTOPHH, KOTODPAasi CErofHs COCTABIIET
TeppuTopuio T'ocymapctsa Hapawip, sBisieTcsl TakKe rpakmaHHHOM Hapamns. Jlofas mpyras
TOYKZ 3PeHHMS HEeMHMHYEMO MNPHBOLHT K abCypEHOMY pesylbTaTy HAIHYMs rocymapcTsa 0es

rpaxiaH, T.€. K TakKOMy SBAEHHIO, KOTOPOro IO CHX NOpP [IOKA ellle He HaBIIONaloCch".
(An Bpoynnu "The Relations of Nationality in Public International Law",

British Year Book of International Law, vol. 39, 1963, p. 318. OzHako B IpYyroM

Aee YTBEePXKHAAJIOCh, YTO B0 NPUHATHA YKa3aHHOI'0 3aKOHA H3PAWILCKOr0 IpaXOaHCTBa He
Cy1IeCTBOBaJO . Ibid.

42/ Sa Bpoymuin, Principles of Public International Law, 4th ed. (Oxford,
Clarendon Press, 1990), p. 665.

43/ "The Czech and Slovak citizenship laws and the problem of
statelessness”, NOKYMEHT, NoIrotosiaenHolli YBKB, ¢eBpans, 1996 roma, nysHkT 29. Kak

OBUIO TaKXe OTME4YeHO, "B HHTepecax rocygapcrBa-IIpeeéMHHKAa... IIpU OUpeIeleHHH CBOEH
NMePBOHAYANLHON COBOKYNHOCTH rpaXpgadH B MaKCUMAJIBHON cTenNeHU NpUOIH3UTBCH K OHpeIeIeHHI0
JIHL, HMEKMIHX peaJbHYIO0 CBA3b C 3THM TOCYTAapCTBOM. Ecnu onpefmeneHHOe YHCIO rpaxmad
paccMaTpuBalTCA "B CBoell coBCTBeHHOMN CTpaHe" B KayecTBe "HHOCTPAaHUEB", 3TO lEIBHO He

OTBEYAeT HHTepecaM CcaMoro rocygapcrBa". Report of the Experts of the Council of
Europe on the Citizenship Laws, op. cit., para. 144.

44/ Cratbsi 5 COOTBETCTBYeT NYHKTY 1 CTaTh¥ 3, NpeLnoxeHHON CrHelHambHBIM
DOKIaOYuKOM B ero TpeTheM [OKJale, HOKYMeHT A/CN.4/480, cTp. 44.
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PasyMHOr0 CpoKa ObLIM YBENOMIIGHBI O TOCIEHCTBHUSX €r0 3aKOHOIATeNbCTBA A HX
FPaXXJaHCcTBa, O JIOOGBIX BO3MOXKHOCTAX BLIGOPA, KOTODBIMHM OHM pacHoaraioT B
COOTBETCTBHH C 3THM 3aKOHONATENbCTBOM, a TakXe O IMOCHENCTBHAX, KOTOpBIE peann3auys
TAKOro BbIGOpa OymeT MMeTh MIS HX CTaryca.

KommenTtapuit

1) CraTbsts 5 OCHOBaHa Ha NPHU3HAHHH TOro ¢akTa, YTO B Ciydae IpaBonpeeMCcTBa roCynapcrs,
HECMOTPSA Ha DPOJIb, OTBEICHHYIO IS MEXIYHAapOMHOINO MnpaBa, BHYTPeHHee 3aKOHOZATENLCTBO IO

BOMpOcaM TIpaXkJZaHCTBA BCeria BHIMONHSET BaXHYIO (GYHKIMIO. OfHAKO OCHOBHON aKIEeHT B
JaHHOM cTaThe CTaBHTCA Ha BONMPOC CBOEBPEMEHHOCTH BHYTPEHHEro 3aKOHONATENbCTBAa. B 5TOM
OTHOWIEHHH TOCYJapCTBa NPHIEPXKUBAIOTCS PANIMYHOM NPAKTHKH. FECIM B HEKOTOPBIX CIyYasx
3aKOHONATENLCTBO O TPAXHAHCTBE NPHHHUMAIOCh BO BpeMsl IIpaBONpeeMCTBa TrOCYZapcTs 45/, B
IpYrHX Ciy4asiX 3aKOHBI O TpaXTaHCTBe MPHHUMANHCH MOCHEe HpaBONpeeMCTBA, MHONEA HaiKe

HaMHOro mosgHee ero 46/. TepMuH "3aKOHOZATENLCTBO"™, MCIOJIB3YEMBI B 3TOM cTaThe,
CIedyeT TOJIKOBaTh IUKMPOKO: OH BKIIOYAeT HE TOJNBLKO TEKCTHI, HOATOTOBIEHHBIE

napiiaMeHToMm 47/.

2) OXugath OT 3aTparuBaeMbIX r'OCYJapCTB TOro, YTOOLI COOTBECTCTBYIOLIEEC 3aKOHOIATEJILCTBO

6LUIO MPHHSATO B MOMEHT NPaBONpPeeMCTBA, BO MHOIMMX CIy4asiX GbLIO GbI HepeanmucTHYHO.
B HEKOTOPBIX CHTyaOHsiX, HalpHMep B CHTYalMsX, KOrga HOBOE FOCYIAPCTBO MOSIBISETCS B

pesynbTaTe GYpHO HNPOTEKAalOUIEro Mpolecca ¥ TEPPHTOPHANbHBIE HpeNedbl HESICHBI, 9TO ObUIO 6B

JAXK€ HEBO3IMOXHDLIM . IlosTomMy B crarke 5 COOEPXHUTCA PEKOMeHpalys B OTHOLUEHHH TOro,
9TO6EI 3aTparuBacMbI¢ rocyZapcTBa NPHHHMAJIHA 3aKOHOMATEJIbCTBO O TIPaXmaHCTBE H IpPYrux

COOTBETCTBYIOLUMX BOMPOCAaX, BO3HHKAIOIIMX B CBS3M C NPaBOIPEEMCTBOM TIOCYHapcTB, "Ges
HeONpaBaHHON 3afiepXKHu". Ilepvof BpeMeHHM, YIOBIETBOPAIOIIME STOMY KDHTEDHIO, MOXKET

OBITD PA3jNIHYHbIM TSI KaXAOro 3aTparmBaeMoOro rocyxapcrBa, JHgaXe B cllyyae OJHOMO H TOro Xxe

45/ HMeHHO Tak OOCTOANO HeN0 B Clydyae Psifa HOBLIX HE3aBUCHMBIX TOCYZapCTB.
CM. MaTepHaJibl O OpaBONpeeMCTBE TOCYNapCcTB B OTHOLIEHMH BONPOCOB, OTIHMYAIOMIMXCH OT
MEXIYHapONHBIX JIOrOBOPOB, United Nations Legislative Series, ST/LEG/SER.B/17,
pasgim. B uHcne Goimee HOBBIX NMPHMEPOB CM. 34aKOH O MPHOOPETEHHH M TOTEpe rpaXTaHCTBA
Yewckoit Pecny6nuku oT 29 mekabps 1992 roga, NPUHSTHIN OXHOBPEMEHHO C pasmeleHHEM
YexocnoBakuy, W 3aKOH O rpaxgaHcrse XopsBaruM OT 28 HIOHS 1991 roja, NpUHATHIA
ONHOBpPEMEHHO € NpPOBO3IiallleHHeM HE3aBUCHMOCTH XOpBaTHiH.

46/ Cm., HanpuMmep, 3aKOH 06 H3PaMIKCKOM TIpaXKIaHCTBe 1952 roga, YrHnoMsSHYTBI
BeOIEG B CHOCKe [41].

47/ CM. aHamOrHYHOEe TOJKOBaHMEe Pe3eKOM IMOHSTHS 3aKOHOJATENLCTBA B OTHOLUEHHH
rpaXxmgaHcTBa, op. cit., p. 372.



npaBonpeeMcTBa. JIeHCTBHTENBHO, TOCYAAPCTBO-MPEMIIECTBEHHHK H TOCYIapCTBO-TIPeeMHMK,
BO3HHKIINE B DPe3yjibTaTe pasfielleHHsI, MOIYT HAXOHHMTLCS B BechbMa DasHOM MONOMKEHHH B STON

CBSA3HU . Hanpumep, Bompoc o6 yrparte TpPpaXIaHCTBAa TOCYNApPCTBa-IpPeAlISCTBEHHAKA YXKe MOXeT

6BITh HaJJAeXallliM 06pa3oM pellleH B IeHCTBYIOLIEM 3aKOHONATENbCTBE 48 /.

l 3) Komuccusi nocunTana Heo6XOZMMBIM npAMO 3asIBHTH, 4YTO 3aTparHBaeMbiM TIOcCyXapcTBaM
ClleflyeT NPHHATEL 3aKOHOHATENLCTBO, KOTOPOE "COOTBETCTBOBANO ObI NOJOXEHHUAM HaCTOALUKX

NPOEKTOB cTaTed"”. DT0 NOJYePKHBAET BAKHOCTH YBaXeHHUA NPEOYyCMOTPEHHBIX
NpPOEKTOM cTaTell NPHUHIIMIOB, KOTOpLIE rocynapcTaaM HACTOSATENbHO PeKOMEHOYyeTcsi NPHUMEHATH

4yepe3 MOCPENCTBO CBOEr0 BHYTPEHHero 3aKOHOUATEeNbCTBA. ODTO He HAaHOCHT yluepba
00513aTeNIbCTBAM, KOTOPBIE 3aTpParMBaeMble rOCyJapcTBa MOTYT HMETh HA OCHOBAHHH IOJOXEHHS

HI060r0 COOTBETCTBYIOLLErO JOrosopa 49/.

4) 3aK0HOIATEIbCTRO, NpeRyCMOTPEeHHOe CTaThedl 5, He OrpaHUYMBAETCH BOIpOCaMH

OPEHOCTABICHH HIH JIHIICHHAS TPaXHTAHCTBA B CTPOMOM CMBICIE M, B COOTBETCTBYIOLLIMX cay4asx,
BONPOCOM O npaBe ONTallMH. OH0 TaxXe TONKHO 3aTparuBaTh "CBSI3aHHBIE C HTHM BOIIPOCHL",
T.€. BONPOCHI, KOTOPble¢ HEMOCPEACTBEHHO BBITEKATOT H3 MepeMeHbl IPaXHIaHCTBa nocie

NpaBONpeeMCTBA FOCYyHapcTB. OHH MOryT BKIIOYATH B cebd TakWe BONPOCEI, KaK NpPaBO Ha
KHUTENLCTBO, €IMHCTBO ceMel, BOHHCKAA OOS3aHHOCTb, NEHCHS H [pyrHe Oocobug o
COIIMANbHOMY O6eCledeHH0 M T.h. 3aTpardBaeMble TOCYAAPCTBA MOTYT MOCYHTATh GoNee
TIPeANOYTHTEILHEIM yPEryIHpoOBaTh TaKue BONPOCH! NOCPENCTBOM MIOroBOpa 50/, W cTarks 5

OTHIOOb He HCKIIOYaeT 3TY BO3MOXHOCTDL.

’

5) Bropoe mNpeNsoXeHHe CTaThH 5 OTpakaeT BAXHOCTh, KOTOpyro KOMHCCHS HpHIaer
00eCIeYeHHIO TOr0, 4YTOOBI BO3MOXHOCTH 3aTPAIMBAEMBIX JIMI] He OrpaHHYHBAIUCDH ,CyTYy60
IIaCCHBHOM DOJILIO B OTHOLIEHHH TNOCHeNCTBUN MNpaBOMpPEeMCTBA FOCYIAapCTB IS HX
HHIUBHIYAJBHOTO CTAaTyca HMIM YTOOHI OHH He CTAJNKHMBANHUCH ¢ HEeGJArCHPHATHBIMU IOCHEICTBHIMM

OCYLIECTBJIEHMs [pPaBa ONTALMH, O KOTOPBHIX OHH OGBHEKTHBHO He MOITM 3HATh NpPH

48/ Cwm. BTOpOM HOKIam O MpaBONPEEMCTBE FOCYHAapCTB M er0 BO3NeHCTBHH Ha
TPaXIOAHCTBO (H3HYECKHX H IOPHIMYECKHX JHI[, HOKYMEeHT A/CN.4/474, NyHKT 89, B
OTHOLICHHH YCTYNKH PHHISAHOMEH 4YacTH cBoel TeppuTopuum CoBerckomy Colosy B 1947 romy.

49/ IlpuHLMO, COrJacHO KOTOPOMY "HOrOBOPHBIE NOJOXKEHHS MEXIY IBYMS
{ COOTBETCTBYIOLUMMH TOCYZ&pCTBAMH]... BO BCeX CAy4asiX OYAYT HMeTh IPEHMYIIECTBEHHYIO CHAy"
N0 CPaBHEHHIO C 3aKOHOLATEIbCTBOM TOCYNAPCTB, BOBJEYEHHBIX B HpPaBONPEEMCTBO, TaKXKe

Bomiowted B crathe 13 Kogekca Bycramante. CMm. "Code of Private International Law"
{(Code Bustamante), League of Nations, Treaty Series, vol. LXXXVI, No. 1950.

50/ IIpuMepsl TaKoM NPAKTHKH CM. B TPeTheM [OKJane O IpaXAaHCTBE B CBS3H C
NpaBONPeeMCTBOM TroOCymapcTB, HOKYMeHT A/CN.4/480, cHocKa 282.




OCYILECTBIICHHH Takoro mpaBa. PasymeeTcs, 3TOT BOHPOC BO3HHKAET TOJNLKO TOrTa, KOFHA
3aTparuBaeMoe JIMII0 HMMeeT CBs3M Ooliee YeM C ONHAM 3aTparuBaeMbIM rocyHapcTBoM. CchuTKa
Ha "BbICODP" HOJKHA TOHMAMAThCA B GOJNee LIMPOKOM CMBICHE, YeM MPOCTO BHIGOD MEXIy
TpaXJaHCTBaMH. Mepbl, OPHHMMaeMble TOCYJApCTBAMH, IOJUKHBI GBITh "HAJUIEXALAMH" H
CBOEBPEMEHHBIMM, C TeM 4YTOOLI 00eceYMTh, 4YTOOHI JOGble MmpaBa BLIGOPA, KOTOPBIMH MOFYT
o6nanaTh 3aTparuBaeMble JIMLA B COOTBETCTBMH C MX 3aKOHONATENBCTBOM, OLUIM NeHCTBHUTENHLHO

9¢hdeKTUBHBIMH .

6) YuuThIBasi CIOXHOCTH COOTBETCTBYIOLMX NPOGIEeM M TOT dakr, uro HEKOTOpBIE "CBSA3aHHbIC

C STHM BOHOPOCHI" HHOIMA MOTYT GBITH YperylIuMpOBaHbl TONLKO IIyTEM JOrOBOpa, CTAThd 5
copMyIupoBaHa B BHIE PEKOMeHZauMM. OIHAKO HEKOTOphle WieHbl KOMHCCHM, B cBere

003aTeJIbCTBA IOCYHapCTBA NMPHHUMATL HEOGXONMMBIE 3aKOHONATENbHBIE HIH agMHUHMCTPaTHBHLIE
MepEl N0 NPHMEHEHWI0 HOPM MEXIYHAPONHOrO MpaBa, CYMTANM, YTO GBUIO GBI yMecTHee

chOpMyIHpOBaTh INepBOe HpeNIoOXeHHe CTaThl 5 B BHIe O6S3aTelhbCTBA.

Cratea 6

Jara UpHOGpPeTeHHs rpaxiaHcTsa 51/

IlpemocraBnenne rpaXxpmaHcTBa B CBSI3H C MPaBONPEEMCTBOM TOCYIADCTB NPOMCXOLMT Ha
JaTy mpaBollpeeMCTBa rocymapcTB. To Xe camMoe KacaeTcs NpHOGpeTeHHS xipaquanc'rsa
BCJIEICTBHE OCYIIECTBICHHS ONTALMM, €CIH B IEPHON MEXLY JaTod NpaBOIpeeMCTBA
TFOCYJJapCTB M JATOH OCYLUECTBIIEHWS TaKOW ONTAalMM 3aTparuBaeMble JIMIA OKa3alHCh ObI
JuIaMH 6e3 TpakIaHCTBA.

Kommentapuin

1) Komuccnst npu3Hajga, YTO ONHMM H3 OOIHX IIPHHIHUIIOB NpaBa ABIAETCS NPUHUMNII
OTCYTCTBHSI Y 3aKOHOJATeJIbCTBA OOparHOM cuibl. YTo Kacaercs BOMPOCOB TI'pa’XOgaHCTBa, TO 3TOT

UPHHLIHN NPH3BAaH CBITPaTh 30E€Ch BAXHYIO DPOJIb, IOCKOJNBKY, KakK 3asiBHI Jlaytepnaxr,
"B OTHOLUEHHH BOMPOCOB CTaTyCca W3BSHBI oﬁpa:moifl CHJIIBI CTaHOBATCSA OCOGEHHO

OYeBHEHBIMH" 52/. OpHako KoMHCCHS nmocuMTana, 4T0 B KOHKPETHOM Cly4ae

51/ Crarbd 6 COOTBETCTBYET NYHKTY 1 CTATBH 3, npemiioxXeHHOMY CrienuallbHBIM
HCKNagYMKOM B €ro TpeTbeM HOKJajle, HNOKyMeHT A/CN.4/480, cTp. 44.

52/ Hersch Lauterpacht, "The Nationality of Denationalized Persons", The

Jewish Yearbook of International Law (1948), p. 168.



NpaBoOnipeeMCTBa TrOCYHApCTB IIpeMMYilleCTBA PETPOAKTHBHOCTH ONPaBIbIBAIOT HCKIICUYCHHE H3
BBIICYIIOMSAHYTOIO o61ero NpHHIOHNA, HeCMOTPs Ha TO, YTO HPAKTHKA IocygapCTB He HaeT

OOHO3HAYHONO OTBeTAa HA 3TOT BOUPOC.

2) CraTes 6 TECHO CBf3aHAa C BOIPOCOM, KOTOPOMY HOCBSIIEHA cTaThI 5. OJHaKo OHa
rMeeT 6oJiee MIMPOKYIO cdepy NpHMeHeHHS, MNOCKOJLKY OHa KacaeTcsl MpenocTaBIeHus
TPaXIaHCTBA He TOJBKO Ha OCHOBE 3aKOHOJATENLCTBA, HO W Ha OCHOBe HOrosopa. Eciau 65l
Takoe NpefOoCcTaBleHHe TrpaXAaHCTBa NOCHe HaThi MPaBONPEEMCTBA TOCYTAPCTB HE HMeENO O6paTHOH

CHIIBI, TO MO0 GBI BO3HMKHYTh COCTOSIHHME Ge3rpaXIaHcTBa, NYCTh JaXe BPEMeHHOro.
B COOTBeTCTBHM € NONOXKEHUSMHM CTaThH 6 O6GPATHAsi CHIIA PaclpOCTPaHSeTCs Ha IpHOGpeTeHue

TPAXJIaHCTBA NMOCHE OCYIUEeCTBICHHMS ONTALMM, €CIH 3aTparuBaeMble JUIa B NPOTHBHOM cCiydae
cramd Obl JMUUAMH Ge3 rpaXIaHCTBA B TMEPHON MeXIy MAaTOM [paBONpeeMCcTBAa IOCYHApCcTB M HaTOoM
OCYIIeCTBIeHMS Takol omtaumM. KoMuccus mocTaHoBMIZ cHOPMYIHPOBATL 3TY CTAaThI0 B BHME
OBSI3aTENLCTB 3aTPArMBaeMBIX TOCYHapcTs, B YAcTHOCTH [JIs obecleueHHS cOOTBeTéTBHSI c
0643aTENBCTBAMM TA4KUX TOCYZApCTB IO MNPENOTBPallleHHi0 6e3rpaXkIaHCTBA B COOTBETCTBHH CO

cTareent 3.

3) Cratbss 6 sABIseTCS NEePBOM CTaThell, Ihe HCHOJL3IOBAaHO BhIpaxKeHHMe "attribution of
nationality" (mpeIocTaBleHMe TI'paXJaHCTBa). KoMmuccHs nocuuraina ero Gosee

NpPEENOYTHTEILHBIM B HAcTOsILEM NIPOeKTe craTedl, ueM HCIOIb3CBaHHE TepMHHA "granting”,
BRI 0003HAY¥eHHS aKTa HageJIeHHS rocyZapcTBOM CBOMM IpPaXKJaHCTBOM OTIEIBHOrO JHIA. DbUTO

COYTEHO, 4YTO TepMuH "attribution” fyullle mepejaeT TOT CMBICH, YTO MPHOGpPeTeHHe
rpakNaHCTBa B_CHIV NDP3BONPeeMCTBA IOCYAADCTB OTIMYAETCS OT Npolecca NpHOOpeTeHus
TPAXIAHCTBA B CWIY HATYPaJH3aliMH. B OTHOLUCGHHH MOJOXEHWM, chOPMYIHPOBAHHBIX
NPHMEHUTENLHO K OTHeNbHOMY nHiy, KOMHCCHS Hcmoab30oBalia BBIpaXeHHe "HpHOOpeTeHHEe

rpaxugaHcTsa" .
Cratbst 7 53/

BJICH. I AHCTB TPArHBAEMBIM JHLAM, HMEIOUIUM cBoe OOBIYHO
T HTeILCTBA B APCTBE

1. C yveToM MNOJOXKEHHH CTaTbM 10 IOCYZapcTBO-IIPeeMHMK He OOS3aHO MPeLOCTaBiAATb
CBO€ TPaXKMAHCTBO 3aTPArMBaeMEBIM JIMLIAM, €CIH OHH HMEIOT CBOe OOLIYHOE MecTo
JKHMTeJILCTBa B HPYTOM TIOCYZAPCTBE M TaKXKe HMEIOT I'PaXIaHCTBO 3TOr0 HIM JIO60T0 HHOIO
TOCYRapcTBa.

53/ Cratesi 7 COOTBETCTBYeT CTaThe 4, NPeIOXeHHON CHOelHalbHBIM OOKIAMYHMKOM B €ro
TPeTheM JOKIale, IOKYMEHT A/CN.4/480, crp. 48.




2. T'ocymapcTBO-NpeeMHBK He NpenoCTaBIAeT CBOC rpPpaXIaHCTBO 3arparHBaeMbIM JIHLIAM,
MMEIOUINM CBOe OOLINHOE MECTO JKHUTENLCTBa B APpyroM rocympapcTse, IIpPOTHB BOJIH

3aTparMBaeMBIX JIML, €CI¥ TOJBKO OHM B MNPOTHBHOM cCiy4yae He CTaHYT JHLAMH 6e3
rpaxiuaHCTBa.

KommenTapuit

1) IlpepocraBieHMe rpaXHaHCTBa TOCYHapcTBa-MPEeMHHKA MOIIEXHT HEKOTOPLIM H3BSITHIM
o6lLlero xapakTepa, KOTOpbleé NPHUMEHSIIOTCS B OTHOLIEHWH BCEX BHLOB npaBOMpeeMCTBA
rocymapcrs. OTH H3BATHS, COOPMYIHPOBAHHLIE B CTaThe 7, KAcalOTCS KaK O6S3aTellbeTBa
rocyjapcrea—-npeeMHHKa IO NPEeHOCTaBIEHHIO CBOEr0 TIpaKfaHCTBAa, TaK M MOJHOMOYME STOrO
rocygapcrBa menath 5T0. HxX menmb — YCTaHOBHTH GANaHC MeXAY KOHKYpPHpPYIOLIUMHU
IOPHCOMKLMAME FOCYfapcTBa—MpeeMHUKa M APYrHX IOCYJApceTB, KOrHa 3aTparuBaeMble JIHIA HMEIOT
cBOe O6BIYHOE MECTO XMTENhCTBA 3a MpefeNaMH TePPUTOPHH TOCYHapCTBa-IIpeeMHMKa, He YIYCKas

U3 BHUEY IIPM 3TOM Ielb NPEIOTBPALUEHHMS G6esrpaKiaHCTBa.

2)  OTOT BONPCC IUMPOKO HMCKYTHUPOBAICA B TEOPHH, AaHAIU3 KOTOPOH MO3BONSET CHeNaTh OBa
CIeNYIOIHX BBIBONA: BO-MEPBLIX, TFOCYAapCTBO~NPEeMHHK He HECET 06S3aTelbCTBA MpPEFOCTABIATh
CBOe TPaXXFAHCTBO TEM 3aTparvBaeMbIM JIMIIAM, KOTOpble B HMHOM ClIydae OTBeUalld OBl BCceM
KpUTEpUsM IUISl DpuOOpeTeHHs TpakIaHCTBa, HO HMEIOT CBOe OGBIYHOE MECTO JXHUTEeNLCTBA B

TPETHEM TFOCYHapeTBe, a TakKe HMEIOT rpaXXJaHCTBO TPETHEero rocynapcTBa; BO—-BTODPBIX,
rocygapcTBO~IIpEEMHHUK HE MOXET HNPeJOCTaBISsTh CBOE FPaXHaHCTBO JHHAM, KOTOpbIE B HHOM

ciy4ae ¥uMend Obl mpaBO IPHOGPECTH €ro rpaXKOaHCTBO, HO HMMEIOT CBOE€ OGBIMHOE MEeCTO
XUTENBCTBA B TPeTheM TOCYHApCTBE M O6GNAJalOT FPaKEAHCTBOM BTOrO0 rOCYyAapcTBa, HNPOTHB HX
BoiM 54/. Cchliasich Ha "'rpeTx;e" rOCYyIapcTBO, CHelMaNUCThl B MEHCTBHUTENLHOCTH HMeNH B
BUJY rocymapcTBa, OTJHYAIOIHEecs KaK OT rocyJapcTBa~NpeflIeCTBEHHHMKAa, TaK M, B 3aBHCUMOCTH
OT OOCTOSITENBCTB, HPYroro rocyumapcrea-npeeMHuka. OgHako Komuccus nocYMTalna, 4YTo HeT
NMPHYMH, B CHWIY KOTOPBIX €f He CIemoBalo Obl PACIpOCTPaHAThL CTAaThbI0O 7 TakKXe Ha
3aTparuBaeMBbIX JIHL, KOTOPble HMEIOT CBOe OOBIYHOE MECTO XKHTEeNLCTBA He "B TpEeTheM
rocymapctse", a B APYroM "sarparuBaeMoM rocyZapcrBe". Takum 06pa3oM, Kak
HEMOCPEACTBEHHO CKa3aHO B MyHKTe 1 M [OAPa3yMeBaeTCs B NYHKTe 2, CTAThf 7 KacaeTcs Kak
THIL, KOTOpbie HMEIOT CBOe OGLIYHOE MECTO XKHMTENLCTBA B TOCYJAapCTBE, IPaKUaHAMH KOTOPOTo
OHH SABJAIOTCS, TakK M JHUI, KOTODbIE HMEIOT CBOE 06LIYHOE MECTO XHTEJbCTBZ B OOHOM

rocygapctBe, HO SABISAIOTCS TrpaXkjaHaMH elle OXHOI0 rocyuapcTBa.

54/ Ilpumepbl NpakTHKH rocyZapcT8 cM. O’Connell (1956), op. cit.,
Pp. 251-258.
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3) B COOTBETCTBHH C 3THM NYHKT 1, NpPH ONpeleieHHBIX YCIOBUSX, OTMEHSeT KaKue—iubo
0653aTeNLCTBa, KOTOpPbIe TOCYHapcTBO-TIPEEMHHK MOXET HMETh B NJaHe MpPeCCTABACHHS CBOEro
TPaXJIaHCTBA 3aTparvuBaeMbIM JIMIAM B Ka4yecTBe CJIEICTBUS, BLITEKAOIEro u3 nﬁaaa
3aTParUBaeMOro JHLA Ha TPaXKTAHCTBO B COOTBETCTBHH ¢ MOJOXEHHAMH CTATLH 1 HACTOSIIEro
npoekTta crare. OIHAKO ecIM yOOMSHYTOe B NMyHKTe 1 JMLO, KOTOPOe HMeeT HaliaeXalllyr
CBA3b 55/ C rocyZapcTBOM-INIPEEMHHUKOM, XKelaeT NPHOOGPECTH TIpakKmaHCTBO ITOTO

rocynapcTBa, HalpHMep NyTeM OCYLUeCTBIIeHHS onraunﬁ, TO O6S3aTeNbCTBO HOCIEMHEro Mo
NPEROCTABICHHIO CBOEro TI'paXKHaHCTBA DTOMY JHMIY He OTMeHseTci. Ha 3To ykasbiBaeT BBOTHAsS
dopmynrpoBKa "C y4eTOM NONOXeHHM crTarbu 10", TIymkr 1 craTbM 7 Kacaercs
NpefOCTaBIEHUS IPaXKIAHCTBA HA OCHOBaHUM HAUMOHANBLHOINO 3aKOHONATENLCTBA. CIHAKO OH He
HAHOCHT yiuepba 0643aTeNhcTBAM rocy,mapcma—npeemuﬁxa nepen APYFAMH 3aTParuBaeMbBIMH

TOCYXapCTBaMH Ha OCHOBAHMM JIOGOIC COOTBETCTBYIOLUEr0 IOroBopa.

4) IIo mMHeHHI0O OfHOro #3 WieHoB KOMHCCHE, ITaHHBIM NYHKT CHeHOBAN0 65l ¢HOPMYIHPOBATHL
TakuM 06pa3oM, dYTOGBI MCKIIOYHTHL JIIOGYI0 BO3MOXKHOCTH MPETOCTABICHMS TFOCYIapcTBOM CBOETo
rpaXpaHcrsa ex lege. DBoOJLWIMHCTBO 4ieHOB KOMHCCHH COYJIO, YTO TaKas BO3MOXHOCTH

OXBaThIBAETCA NYHKTOM 2.,

5) [TyHKT 2 OrpaHHYHBaeT NONHOMOYHS TOCYHAPCTBA-TIPEeMHHKA MO IIPEIOCTABICHHIO CBOEro
rpaXmaHCTBA 3aTparMBaeMbIM JHIIaM, He NPOXUBAIOLIHM HA €0 TEPPHUTOPHH M MMEIOLIUM
TpaXKHaHCTBO JAPYIoro rocygapcrBa. ORHAKO rOCYZApCTBO~NpPEeMHUK MOXET NPeZOCTABHTL CBOE
TPRXXAAHCTBO TaK¥M JIMIAM C HX COIVIACHA. B CBSA3H ¢ STHM BO3HMKAe€T BONPOC O TOM, KaKHM
06pa3oM cienyeT YIOCTOBEPATh TaKOe COINacHe. BkioyaTh TpeGoBaHMe O He0GXOIHMOCTH
OPAMOTO COrIacusi 6bUI0 OBl HEPAUMOHANLHO, MOCKOJBKY 3TO 6YyZeT HajlaraTh GOmbLIoe
aIMHHHCTPATHBHOEe OpeMs Ha TrOCYIapcTBO-IpeeMHHMKa. KOMHCCHS nocuuTana 6Golee
LeJIecOO0PA3HBIM MPETYCMOTPETh NMPE3YMIILHID COrRAacHA, eClH 3aTparHBaeMble JHIA, HMeUHe
BO3MOXHOCTh OTKa3aThC OT IPaXXJaHCTBA rOCYHapcTBa-MpeeMHHKA, He NPeINpHHUMAIOT K 3TOMY

HUKakK¥X Mep. Ha 3T0 ykaseiBaeT ¢GHOPMyIHpOBKA "He... MPOTHB BOJH" B NyHKTe 2.

6)  OrpaHpyeHHe KOMIIETEHLHH TIOCYNapCTBa~MpeeMHHKa B COOTBETCTBHH ¢ NYHKTOM 2 He
OpUMEHSeTCSl B TeX CAydasix, KOTHa OHO NPHBOJKIO Obl K 6esrpaXkmaHCTBY. B 3TOM ciaydae

IaHHOE TrOCYHNAapcTBO BOpase NpPeJOCTABHTL CBOE I'paKJAHCTBO JNHLY, YHIOMSHYTOMY B IyHKTe 1,
BHE 3aBHCHMOCTH OT BOJIHM 3TOr0 JHLA.

55/ OTHOCHTENBLHO BBLIPAXKEHHS "HASIEKAWIYIO CBI3B" CM. HVHKTHI 3) u 10)
KOMMeEHTapusa K craree 10.




Crates 8 56/

OTKa3 OT rpaXjaaHCTBa JPYroro rocyaapcTsa
K3aK_VCIIOBHE NperocTaBleHUs AHCTB

Korpa 3arparuBaeMoe JIHIO, KOTOpO2 HMEET OCHOBaHMS LIS npﬂoﬁpe'remm
rpaXXjxaHCTBa KaKoro—~au60 HOBOro rocygapcTBa-—-NpeeMHHKa, HMeeT rpa*XXaHCTBO Ipyroro
3aTparuBaeMoro rocynapcrba, rocyaapcTBO-npeeMHHK MOXCT 06YCJIOBFITI) NnpeaocTaBlIeHUC
CcBOero rpaXJaHCTBa OTKa30M Takoro JHALA OT rpaxXxNaHCTBa MPYyroro 3arTparmBaeMoro
rocyjxapcrea. OpHako 3710 Tpeﬁonaxme He NPHMMEHACTCA TaKUM o6pa30M ’ YTO6EL
3aTparuBaeMoe JIKLO B pe3yabTare OKas3ajoch, JaXe BPEMEHHO, JHICM 6e3 rpaXxXjgaHcTBa .

Kommenrapum

1) OG6lenpusHaHHO, YTO B KayecTBe CPENCTBA COKPALEHHS WM HCKIIOYEHHS JBONHOIO H
MHOIKECTBEHHOTO TPaKIaHCTBA FOCYNAPCTBO B KadecTBe YCIOBHS IJIS NPELOCTABJICHHS CBOETO
IPaKIAaHCTBA MOXET MOTPe6OBaTh OTKa3a OT rpaXkHaHCTBAa JAPYroro rocygapcrea. 3rto TpeGoBanue
TaKKe MOJXHO HaliTH B HEKOTOPHIX 3aKOHOJATENLHBIX aKTaX rOCYHapcTB-NIPEEMHHKOB, B YaCTHOCTH

B TOM, 4YTO KacaeTcs J.IOGI)OBOJIBHO!‘O HDHOGPCTCHHX UX rpaxpaHcTBa B MOMCHT ifIpaBOIpceMCTBa.

2) KoMuccuss He KOMIIETEHTHA npenjgarath, KakKyi0 NOJHUTHKY rocyjgapcTBaM Clenyer MPpOBOAUTH
B BOMpOcax [IBOMHOIO/MHOXECTBEHHOr0 TrpaxpaHcTBa. COOTBETCTBEHHO, NPOEKTHI CTareit
SIBIAIOTCA B 3TOM OTHOIUCHHH HeﬁTpaJIbHL[MH. KoMuccHio TeM He MeHee GECIOKOHT ONACHOCTDh
6e3rpax<nchTBa, CBSI3aHHAS C BbLINICYKa3aHHbLIM TpeﬁOBaHPleM O npelBapuTeJIbHOM OTKase OT
Ipyroro rpaXxXIraHcTBa. HO.[I,OGHOFO poma 006eCMOKOCHHOCTh BbICKa3biBaJIach TakKXKe ¥ Ha JAPYTHX
¢dbopymax 57/.

56/ Craresi 8 COOTBETCTBYET CTaThe 5, mnpepnaraeMoli CrnenMalbHBIM HOKJIATYHKOM B €ro
TpeTheM JOKNaje, HNOKyMeHT A/CN.4/480, crp. 51.

51/ CooreercrBeHHO, 3KcnepTsl CoBera EBponb! cpenajiy BBIBOZL O TOM, 4TO
"rOCYJapcTBO, KOTOpOe JHaeT 6e3ycioBHOEe oOelllaHMe NPENOCTaBIATh CBOE IPaKOAHCTBO, HECET
" OTBETCTBEHHOCTh Ha MEXJIYHApOXHOM YpOBHe 3a 6earpaXJaHCTBO de jure, KOTOpOe BO3HHKaeT B
CBSI3M ¢ OCBOGOXEEHHEeM TOr0 HIH HHOMO JHOAa OT ero MpembIAylero rpaXmaHcrsa B pesyibrare

Takoro ofeuiaHusi®. Report of the Experts of the Council of Europe on the
Citizenship Laws, op. cit., para. 56.



3)  IlpakTHKa TOCYHapcTs CBHEETENBCTBYET O TOM, YTO B CBS3M C NPABONPEEMCTBOM FOCYZADCTE
TpeGoBaHUe 06 OTKase NMPHMEHSAETCH JNMUIL B OTHOLISHWH TPAXKTAHCTBA APYIOr0 3aTPArHBAEMOrO
roCynapcTsa, a He TpaXXAaHCTBA "TPeThero rocymapcrsa” 58/. B mofoM ciydae JHuIb

MepBLIH aCHeKT BXOGMT B OXBar faHHOH TeMbl. COOTBETCTBYIOLIMM 06Da3oM COCTaBIEH H IPOEKT

CTarby 8.

4) B mepBOM npefNOoXReHHH NONYEPKMBAETCS, YTO KAXMIOe TOCYNAPCTBO-IPEEMHHK cBoBoHo
pelIaTh BONPOC O LeNIeCOOGPa3HOCTH O6GYCIOBIMBATL MPUOGPETEHHME ero rpaKHaHCTBA OTKA30M
3aTparnBaeMoro JMua OT IpaXkKZaHCTBA OPYToro 3aTparHBaeMOro rocygapcrBa. Taxyio GYHKLMIO
BBINONTHSET CJIOBO “MOXeT". BO BTOPOM NpemNIOXKEHHH pPaccMaTPHBAeTCS NpobaeMa
6GesrpaxmaHcrBa. B HeM He TIpeINHCLIBAeTCS Konxpe'mmﬁ 3aKOHOJATENbHLIN MeToL. B HeM
BCETO JIHIIb Hajaraercss obllee TpeGOBaHME O TOM, 4YTOBLI YCIOBHEe, O KOTOPOM HIET pedys, He
DPUMEHSIIOCh TaKHM 06pa3oM, 4YTOOLI 3aTparMBaeMoe JMIO, MYCTh JaKe BPeMEHHO, CTaHOBHIOCH

JunoM 6e3 TPaKIaHCTBA.

5) BeIpaxkeHue "HPYTOr0 3aTparHBacMOro rOCYHApCTBA" MOXET OTHOCHTBCH K rocymapcTBy~
NpeAUIeCTBEHHHKY HIH, B 3aBHCHMOCTH OT cly4yas, K JIPYromy rocygapcTey—npeeMHHKY,
TIOCKOJIBKY HODMa B CTaThe 8 MNPHMEHSETCS X0 BCeM CHTyallUAM INpaBOMNpPEeeMCTBA TIOCYyIapcTB, 3a

HCKIJIIOYEHHEM, pa3yMeeTcsi, OOBeIMHEeHHS ¢+ KOrIa rocymapcTBO-IIPpeeMHHK OCTaeTcd eIHHCTBEHHBIM

"'3aTparuBaeMbIM I'OCYIapCTBOM™ .

Cratest 9 59/

TpaTa T AHCTBA TDPH FOODOBOJLHOM TNPHOODETEHHH T aHCTBa

OPYIOro rocyaapcTBa

1. TocymapcTBO-NpeNIIeCTBEHHUK MOXET NnpenycMOTpeTh, YTO JHHLA, KOTOpPbIe B CBA3H C

NIPaBONIPeEeMCTBOM TOCYIAPCTB Z0OpPOBOJBHO HpﬂOﬁpeTaIOT TPAKHAHCTBO rocyrapcrea-
npeeMHMKa, YTPayHBAOT €r0 rpaXmaHcTBO.

2.  TocynapcTBO-NpeeMHUK MOXET MpPeIyCMOTPEThb, YTO IHMLA, KOTOPHIE B CBA3H C

npaBONPECMCTBOM IoOCyHgapCTB JIOG}JOBOJILHO npuoGperaoT TPaXIaHCTBO JAPYroro rocygapcraa-
npeeMHHKA HJIH, B 3aBHCHMOCTH OT OGCTOHTGJIBCTB, COXPaHAIT rpaXIaHCTBO rocymapcTBa—
NpeIlIeCTBEHHAKA, YTPAYHBAIOT €0 rpaXIaHCTBO, HNPHOGPETEeHHOE B CBS3H C TaKWM

PpaBONPEESMCTBOM .

58/ Cm. Tperuit JOKJal O IPaXHaHCTBE B CBA3H C NPaBONPEEMCTBOM rocygapcTs,
IOKyMeHT A/CN.4/480, myHKT (31) KOMMEHTapHs K NpoeKTaM cTaTed 7 M 8, NpPemNOXEeHHLIM

CrnenmanbHsM BOKITaIYHKOM .

59/ CraTbi 9 COOTBETCTBYET c.TaTLe 6, mpernoxeHHOH CnenMaNbHBIM MOKJIANYHKOM B €ro
TpetbeM HoOKName, HIOKyMeHT A/CN.4/480, crp. 52.




Kommenrapus

1) Kax ¥ B ciyyae mnpeiblmyilelfi CTaTbd, B CTaTbe 9 COHNEPXKHTCS MOJOXEHHe, BhITEKarollee
H3 HOPMBI Goinee OOLIEro NpUMEHEHMs, KOTOpas Gblla MPHCIOCOGIEHAa K CIyyasiM npaBonpeeMcrTBa
rocynapctB. IlomoxeHue 06 yTpaTe rpakHaHCTBa OZHOIO TOCYHapcTBa NPH NOGPOBOIBLHOM
OPHOGPETEHHH FPaXJAHCTBA JPYroro rocygapcrBa SABNSAETCS ONHHM M3 OGBIMHBIX HONOMXKEHHY B
3aKOHOJATeBCTBE rocynapcTs, NPOBOUSIINX MNOJNUTHKY HENPHUSITHS IBOMHOIO HIM MHOMXECTBEHHOI'O
rpaxpaHcTBa. B ToM xe Kmoue KoHBeHuuss MOHTEBHIEO O rpaXkJaHCTBe OT 26 Iexabps

1936 ropma npefaycMarpHBaeT, 4YTO M06as (MpPENNOIOXHTENBHO XOGPOBONBHAN) HATYpPAIH3ALHS
Kaxoro~iau60 JMua B rocynapcTBe—y4YaCTHWKe BieYeT 3a cO6OM YTPaTy CBOEro IepBOHAYAILHOIO
rpaxpaHcrea 60/. Ilomo6HeM 06pa3oM, B cooTBeTcTBHM ¢ KomBeHmmed 1963 roga o
COKpallleHH! CJIy4aeB MHOXECTBEHHOrO TIPaXKHAHCTBA M O BOGHHON OGS3aHHOCTH B CIydae
MHOXEeCTBeHHOrO T'PaXIAaHCTBA, 3aK/IOYeHHON B pamkax CoBetra EBpomel, IHma, KOTOphIe HO
CBOEH COGCTBEHHOM BOJNE NPHOGPETAIOT LOPYroe rPaXKLAHCTBO MyTeM HATYPAIH3alMM, ONTALHM WM

PeHMHTEerpalliy, YTPayMBalOT CBOe ObIBIliee IPaKHaHCTBO 61/.

2) ITonoxeHus MOXOGHOrO poja MOXHO TaKKe HAWTH B 3aKOHOLATENBCTBE, HPHHSATOM B CBA3H
C IpaBOMpeeMCTBOM rocymapctB. Tak, craTeks 20 3akoHa o rpaxpmancrBe Pecny6auku Benapych
OT 18 OKTA6ps 1991 roja NpegycMaTPHBaeT, HYTO "FPaXJAHCTBO PecmyGmvku Benapycs
YTPaUMBAETCSA. . . BCICACTBHE NMPHOGPETEHMS 3aTparMBaeMbIM JIMLIOM TIpaXkZAaHCTBA APYTOro
TOCYHapcTBa, €CIH HHOe He NPEeAYCMOTPEHO B JIOroBOpe, o06sA3aTeNbHOM IUIS Pecmy6mmku
Bemapych. .. YrTpaTa rpaXpaHCTBa HACTYNAeT ¢ MOMEHTa PerucTpanuu jauHoroe ¢dakra

HOJHOMOYHBIMH TOCYHapCTBEHHBIMH OpraHaMM..." 62/.

3) Craresf 9 npUMeHSETCS KO BCEM BHAAM NPaBONPEEMCTBA TOCYIAPCTB, 33 MCKIIOYEHMEM
OGBe[MHeHHs, KOrfa rocyAapcTBO-TIPEeMHHMK OCTaeTCS B KauecTBe EIMHCTBEHHOrO “3aTparuBaeMoro
rocynapcrsa”. OHa NpH3HAET, 9YTO M060e rocymapcTBO-MPEeeMHMK HIM MpeXLIeCTBEHHHK, B

3aBHCHMOCTH OT ciy4asi, NpaBOMOYHO JHUIHTBL CBOEI'0 TIPaXKAAHCTBA 3aTparuBaeMbIX JIML, KOTOpbIe

60/ Cratbst 1. Law concerning nationality, op. cit., p. 585.

61/ Crares 1. United Nations Treaty Series, vol. 634, p. 224.
BO3MOXHOCTD ISt TOCYJAapcTBa JHMUIHTH CBOEI0 TPaKJAHCTBA KaK CIENCTBHE J06POBOJILHOTO
npHOGpeTeHUs HPYroro rpaXJaHCTBa, TaKXKe NPHU3HAHA B COOTBETCTBHH C NYHKTOM 1 a
cratb#t 7 EBpomeNcKol KOHBEHIMM O rpaxpaHcrse 1997 roma. Coser EBpomsr,
XoKyMeHT DIR/JUR (97) 6.

62/ CM. Marepuannbl, NpelcTaBNeHHBble Bemapychbio.
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B CBSI3H C INPaBONIPEEMCTBOM TOCYJApCTB HOGPOBONBHO TPHOGPENM TIPAXKMAHCTBO JPYTroro
3aTParuBaeMoro rocymapcrsa. Omna OCTaBNiseT B CTOPOHE BOHNPOC O HOGPOBOJLHOM INPHOGPETEHHH

rpaXXJaHCTBa TPETHEIC TOCYJapCTBa, IOCKOJBKY OH BBLIXOAWUT 3a PAMKH JaHHOK TeMEi.

4) IlpaBa rocysapcTBa-mpeHUIeCTBEHHMKA (MYHKT 1) H NpaBa rocyJapcTBa-NpeeMHHKA
(MYHKT 2) H3IAraloTcs OTOENbHO JHHIb MO COOOpPAXKEeHHSM ICHOCTH. B TOM YTO KacaeTcs
OYHKTa 2, TO B 3aBUCHMOCTH OT BHJa NPaBOMpPESMCTBA TOCYIapcTB 34eCh HENAeTCH
OpefnonoxKeHue O HOGPOBONLHOM NPUOGPETEHHH TI'PAXZAHCTBA LPYTOTO TOCYLapCTBa-IIPeeMHAKA

(B cIydyae pacmafga) HMIM O JOGPOBONBHOM COXPAaHCHHM TPAXIAHCTBA IOCYyXapCcTBa—
NpefIIeCTBEHHHKA (B cily4ae OTHEIeHHS MIH Tepefadd 4YacTH TEePPUTOPHH) HIH Jaxe O TOM H

APYroM (B ciy4dae CO3IaHHS HECKONLKHUX TOCYEApCTB~NIPEeMHUKOB MyTeM OTHelNeHHs dacrei

TePPUTOPUH OT rOCYHapCTBa-MpeAlIeCTBEHHHKA, KOTOpOe NPOJOJMKAeT CYLIeCTBOBATH) .

5) B cratbe 9 He pacCMaTPUBAETCA BONPOC O MOMEHTe YTPaTsl FPAXHAHCTBA. IIOCKONBKY
MMEHHO CaMOMY 3aTPardBaeMOMY IOCYIapcTBY HAIJIEXKHUT MNPHHHMATL peltieHHe [0 OCHOBHOMY
BONPOCY, T.&. NH{INATL MM CBOEr0 TPAKIAHCTBA JHLEO, NOGPOBONLHO mpuoGpeTarollee
TPaXX@aHCTBO NPYTOro TOCYHApcTBa, HMEHHO STOMY TOCYIAPCTBY HANNEXHT H ONpeNelHTb, KOITA
Takoe NHIUEHHe NPHOGpeTaeT NEHCTBUTENBLHYIO CHIY. OTO MOXET CIYYHThCS NpPH NPHOGPETEHHH
TPaXXIaHCTBA IPYroro TOCYZapcTBa MAHM MO3THee, HaNpPHMep mocie (hakTHYeCKOTO NepeHoca
3aTparuBaeMbIM JIHLOM €r0 OOBLIYHONO MeCTa KUTeNbCTBA 32 Npeleibl rocylapeTBa, TIpakZaHCTBO
KOTOpOro OHO yrpaTwio 63/. B mo60M cilyyae 3aTparvBaeMoe TOCYJAPCTBO He JHIIaeT

CBOETO TPAXKNAHCTBA 3aTPAIMBAEMBIX IHML{, KOTOpHIE MHHIIHHAPOBAIH NPOHEeNyPy, HANpPaBIEeHHYI0 Ha
HpHOGPETeHHE TPaXXAaHCTBA HPYTOTrO 3aTparMBaeMoro rocymapcTsa, IO TOr0, KaK ®TH JHIa Ha

Ielle MPHEOOPETYT TPAXKIAHCTBO ITOrO NOCTICOHEr0 TOCYNAapCTBa.

Crates 10 64/
YBaKeHHe BOJH 3aTPATHBAEMBIX JTHI

1.  3arparuBaeMble IOCYHapcTBa YYMTHIBAIOT BOJIO 3aTDArMBAGMBIX JIMI[ BO BCeX CIydYasx,
KOrga STH JIMLA UMEIOT OCHOBAaHMSA IS MPHOOPETEHHS TrPaXkIaHCTBa JBYX HIH HECKOIBKHX

3aTparuBaeMbIX TOCYHApPCTB.

63/ Taxkum, HanpuMep, OblT ciryyall ycrynkd DUHISHIHEH YacTH CBOel TepPUTOPHH
Coserckomy Cor3y B 1947 romy. Cwm. BTOpON HOKIa O HpPAaBOTIPEeMCTBE TOCYOAapCcTB ¥ €ro
OOCHEeACTBHSX It TPaXAaHCTBA (DHU3MYECKHMX JHI B TOCYZApCTBEHHOMN NPHHALISRKHOCTH
IOpUIHYECKHX JHII, HOKYMEHT A/CN.4/474, nyHKT 895.

64/ Cratbi 10 COOTBETCTBYET CTAThiM 7 M 8, NpPeNTOXEHHBIM CremuaIbHbM
AOKITaIYHKOM B ero TpeTbeéM IOKIale, HOKYMeHT A/CN.4/480, crp. 54-55.




2. Kaxpoe 3aTparmBaemMoe rocyFapcTBO NpPeIyCMAaTPHBAET NpaBoO ONTALHH CBOEro
rpakgaHCTBa 3aTParvMBaeMbIMM JIMLAMM, HMEIOLMMH HAAJIeXalnyio CBS3b C BDTHM
rocymapcTBOM, eCiH 3TH JMIIAa B HPOTHBHOM Clyvyae CcTalmu Obl JUlaMM 6e3 TIpaKEaHCTBa B
pesyjbTaTe HpPaBOMpPEEMCTBa T'OCYHApCTB.

3. Korpga numa, uMeolive MPaBO ONTALMH, OCYWIECTBIAIOT TaKoe MpaBo, rocymapcrtso,
FPpaXXgaHCTBO KOTOPOro OHH BBIGHpaIOT, NPEIOCTABIACT CBOC IPaXITAHCTBO TaKHM JIHMIaM.

4. Korpa nuua, WMemolide MPaBO OITALMH, OCYLUECTBAAIOT TaKoOe MpaBo, rocymapcrBo,
OT TpaXAaHCTBA KOTOPOro OHH OTKAa3bIBAIOTCS, JHILAET rpaXOgaHCTBAa TaKWX JHL[, €CJIH
TOJNLKO B pe3yibTaTe 3TOr0 OBM HE CTAaHOBATCS JNHUIAMH 6e3 rpaXxXIIaHCTBa .

5. 3arpardBaeMbIM TOCYFAapCTBaM CIeLYeT IIPELYCMOTDPETL PAa3syMHBIX CPOK IS
OCYLIECTBISHHAS NpaB, NPEIYCMOTPEHHBIX B NYHKTax 1 H 2.

KoMmenTapuh

1) MHorouncienHble JOrOBOPBI, pPEryiNpyioLIMe BONPOCHI I'PaXKIAHCTBA B CBA3H C

NPaBONMPEeMCTBOM TIOCYHApPCTB, a TaKXKe COOTBETCTBYIOLME HAIlMOHANLHbBIE 3aKOHBI,
NpefycMaTPUBAIOT TPaBO ONTAUMM UIH HOZOGHYIO NpPOLELypy, MO3BOJSIOLIYIO 3aTparHMBaeMbIM

JUIaM [ONY4YMTh CBOE TPaXXJAHCTBO, IyTeM BBIGOpAa MEXIY rpaXITaHCTBOM rocyIapCTBa-—
NpeJiecTBEHHUKa M IPaXAaHCTBA TOCYHApCTBA~IIPEeMHHKA MIHM MEXAY rPpaXiIaHCTBAMHM OBYX WM

HECKOJIBKHWX TOoCyIapCTB~INPEEeMHHUKOB.

2) 3ro, HanpuMep, OTHOCHTCA K JoroBopy o MHpe, npyxk6e, rpaHMUAX M pacCeNeHHUM MeXIy
Mexcukoit 1 CoenunennoiMu IlltaraMu AMepukn or 2 deBpans 1848 roma umd K Joroeopy o

DPasTpaHMYEHUH TpaHML, MeXiay Mekcuko#t u I'satemanoit or 27 ceHTsa6ps 1882 roga 65/.
Mupuble XOroBOps!, 3aKIIOYEHHBIE MOCHe OKOHYAaHMS MEPBOM MMPOBOM BOMHBI, MNpeXycMaTpHUBaIH

IIpaBO ONTaildM IJIaBHBIM 06Pa3OM B KayeCTBE CPENCTBA KOPPEKTHUPOBKM TOCIHEXCTBHUN HX NPYIHX
[OJIOXEHUH 06 aBTOMAaTHYeCKOM MNpHUOGPEeTeHMH TIpaKIAHCTBA rOCYyHapcTBa-TpeeMHHKAa H yTpaTe

IrpaxmaHcTBa rocyjapctBa—-npefluecTBeHHMKA JHIIaMK, OOBLIYHO NPOKHUBAOUIUMH Ha TEpPpHUTOPHUAX,

5

65/ Tperuil HOKIaK O FPa’KJAHCTBE B CBSI3H C NPABONPEEMCTBOM TFOCYNApCTB,
IOKyMeHT A/CN.4/480/Add.1, myHKTHI 5) ¥ 8) KOMMEHTapus K HPOEKTY CTaThH 17,
npemyioxeHsoMy CrelUMalbHbIM JOKJIAIUYNKOM .




3aTParuBaeMsIX INIPABONPEEMCTBOM rocyiapcTB 66/. [IpemocrasieHne npaBa ONTALHHM BBLIO
TakXKe TpPeIyCMOTPes0 B CTaThe 19 MHPHOTO [OroBopa MeXAY COMO3HBIMH H 00BeIHHHBLIAMECS

EepxaBamu H Hranue#t or 10 despans 1947 roga 67/.

3) Hexoropete u3 ZOXYMCHTOB, KAaCAlOLUIUXCSA BOIIPOCOB rpaXXHaHCTBA IIPUMEHHTENLHO K
MEKOJOHU3AUNH, COHEPXKANHN INONOXKEHHS O MpaBe ONTalMH, a HEKOTOpbIe HeT. Tak, B AKTe 0
HEe3aBUCHMOCTH BHPMBI 1OCIE IONOKEHHS O TOM, YTO' KaTeropuu JIHI[, YKa3aHHbie B NEPBOM

NPUTOKEHHH K 3TOMY AKTY, aBTOMAaTHYeCKH YTPaYHBAIOT OPHUTAHCKOE MOLEAHCTEO,
NpefycMaTPUBANIOCh TakXKe B MOApasfelie 2 pasfeNa 2, YTO JO60e Takoe JMIIO, KOTOPOE

HEeNOCPENCTBEHHO Mepe]] TOCTHXKEHHEM HEe3aBHCHUMOCTH ObIIO TOMHIMIMPOBAHO MM OGBIYHO
TIPOXKHBAIO B NMIO6OM MecTe 3a npefieaMu BupMel, rme GpUTaHCKHe HOMIAHHLIE HAXOTHIVCH og,
IOPUCIMKLMeH OPUTAHCKOTO MOHapXa, MOMIO MOCPeICTBOM 3asBIEHMS, CHETAHHOIO N0 HCTeUeHHS
ABYXIIETHETO CPOKA C MOMEHTa OOpPETeHMS HE3aBHCHMOCTH, ONTHPOBATh B MONb3Y COXPAHEHHS
6PHTAHCKOTO MONNaHCTBA 68/. CBOGONHBEIN BHIGOP IPaXIAHCTBA NpeIycMaTPUBAICS TaKXxe B
cratbe 4 Cormawenuss mexny Huguedn m Ppanuuelt 06 yperyamposaHHu Bompoca O Oymyinem

GbpaHLYy3CcKHX nocenenndt B MEmmu, nommucanworo B Jenum 21 okTs6ps 1954 roma 69/.

66/ Cm. crared 37, 85, 91, 106 u 113 MupHOro JOroBOpa MeXOy COIO3HLIMH H
OGBS IMHNBUIUMHCA JEPXKABAMH H I'epManweli, NONNHCAHHOTO B Bepcane 28 HIOHS 1919 romga

(Materials on succession of States, op. cit., pp. 20, 28-32 ¢ 489), crarpy 78~
82 MHPHOrO [OrOBOpa MeXIY COMO3HBIMHA H OOBENWHHMBLIAMHCH NEPXKaBaMH M ABCTpuell,
nognycannoro B CeH-2KepMen—an-Jle 10 ceHTs6ps 1919 rofa (G.F. de Martens, Nouveau

recueil général de traités, third series, vol. XI, pPp. 712-713), cratek 3 u 4
Jlorosopa MeXHIy CONO3HBIMH M O6LEIMHHMBIIMMHCS NepXKaBaMH H Tloneuier, NOUIIBCAHHOIC B

Bepcame 28 wuroHs 1919 roga, JoroBopa MeXIy COIO3HBEIMH ¥ OODBeEMHHUBIIRMUCS JepxaBaMH H
YexocnoBakueli ¥ JIOrOBOPa MeXAY COIO3HBIMHM K O6BeIHHHBLIAMMCS mepxasamu H Cepbo-
XopBaTo-CAOBEHCKHM TOCYNapcTBOM, NONNHcaHHEIX B CeH-JKepMen-an-Jie 10 CEeHTAODS

1919 roma, a Takke [lapHXKCKOro INOroBOpPa MeEXMAY CONO3HBIMH M 06beIHHHBLIHMHCS JepxaBaMu
7 PyMblHuMe#t oT 9 mekabps 1919 roga (ibid., vol. XIII, p. 505, pp. 514-515, p. 524
and p. 531, COOTBETCTBEHHO), CTaThd 40 ¥ 45 MHPHOrO JOroBOpa MeXIY COIO3HBIMH M
06beIHHUBIIEMHCS NepXaBaMH ¥ Boxrapueli, HOZNHCAHHOrO B Hefn-crop-Cen 27 Hosbps

1919 roma (Materials on succession of States, op. cit., pp. 38-39), crarbio 64
MupHOro HOrosopa MeXmy COO3HBIMH M OGBeIMHMBIIMMHCS HAepXKaBaMH H Benr'l;{leﬂ,
nOoANHCcaHHOro B TpHaHoHe 4 wioHA 1920 roga (Martens, op. cit., vol. i1,
p. 440-441), crarthio 9 TapTycckoro MHPHOro jmorosopa ot 11 Oexabps 1920 roma
OTHOCHTENBHO YCTYNKH Poccuelt ®uHISHIMH paiioHa IleTcaMo (oM. TpeTHH LOKNamg o
FPpaXHaHCTBE B CBA3H C NpPaBONpPEeMCTBOM TOCYRApCTB, HOKYMEHT A/CN.4/480, mnyHKT 20
KOMMEHTapHUsl K MpOeKTaM cTaTell 7 M 8, OpPeINOXeHHHIM CreLHaNbHBIM JOKMATYMKOM) H
crathi 21 ¥ 31-36 JlozaHHCKOro JoroBopa 1923 rogma {Materials on succession of
States, gp. cit., pp. 46-47).

67/ Materials on succession of States, op. cit., p. 59.

68/ Pasmen 2, mompasgen 3. OcTanbHble MONOXEHHS pasfiela 2 O NpaBe ONTAOMH H ero
NOCHENCTBHAX CM. TakXe B nIofpasfenax 4 u 6; ibid., p. 146.

69/ Ibid., p. 80.
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Horosop 06 yctynke Ppanuueit nocenenuit ITouguurepu, Kapukan, Maxu u Snam, Mexny
Hunueit u Ppanimeii, nmomnucannuiii B Henu 28 Mas 1956 rofa, TakxkKe CONEpXKal MONOKECHHS

0 mnpaBe onranuu 70/.

4) B HepmaBHMX ciyyasdX npaBOMpeeMCTBAa FOCYNApCTB B BOCTOMHOM M IeHTpambHON EBpome, rie
BONPOCHI TPaXJZaHCTBA pPEryJMpoOBANNChL HE HJOrOBOPOM, a JIMIIL HAIMOHAIBHLIM 3aKOHOJATEJIHCTBOM
3aTparuBaeMbIX IOCYIapCTB, BO3MOXHOCTh BbI6Opa GblTa (aKTHYECKH YCTAHOBIEHA OXHOBPEMEHHO
B NpaBOBBIX CHCTEMax MO KpaiHel Mepe AByX rocygapcrB. Tak, 3aKOH O rpaXXIaHCTBe
CroBaukodt PecnyGnuKH comepxal JOCTATOYHO JNHGEepATbHOE MONOXEHHE O GbaKyJILTaTHBHOM
npuobpeTeHud rpaxpaHctBa. CormacHO MyHKTY 1 craThd 3, KaXHmbli, KTO ObUT Ha 31 gexka6ps

1992 roma rpaxjgaHHHOM Yexocmopauxoi PdemeparuBHON PecnyGiuku H He npuHobpeld ipso
facto rpaxpancrsa CnoBakMHM, HMeNI NpaBo BbIGpaTh rpaXkpmaHcTBo Ciosakuu 71/. s

$haKyJbTaTUBHOrO NPUOGPETEeHHS IpaXmaHCTBa CHOBAKHMM OBIBIIMMHU IpaXEaHaMH YeXOCHOBAKHH He
BLIIBHIaJIOCh HUKAaKHX APYTHX TpPeOOBaHMI, TaKMX, HampuMep, KaK INOCTOSHHOE MECTO

KHUTECHIECTBA HAa TEPPUTOPHH CiroBakuy .

5) OpgHako ¢yHKIMS, KOTOpPYIO B COOTBETCTBMM ¢ MEXIYHApOJHLIM MNPABOM BHIMOJHAET BOJS

JML B BOMpOCax NPHOGPETEHMS M yTpaThl IpaXkHaHCTBA B CNyYasX NpaBONPEEeMCTBA rOCYHZapCTB,
OTHOCHTCS K YMCIY BONPOCOB, N0 KOTOPHIM MHEHMY YYeHLIX CYLIECTBEHHO PACXOmSATCS 72/ .
HekoTopble cnenuanucTsl MONYEPKHBAIOT B STOM CBSI3H BaXKHOCTh NpaBa ONTaIMK 73/.

B To BpeMsi Kak GOJBUIMHCTBO M3 HHX CYHTAeT, YTO NpaBoOBas OCHOBA TaKOro MpaBa MOIKET

BBITEKATh TOJLKO H3 JOroBOpa, JIpYrie YTBEPXKEAIOT O HANMYMH HE3aBHCHMOrO Npasa OITAMH,
KaKk arpu6yTa NpMHLMIAZ CaMooNpeneicHus 74/.

70/ Ibid., p. 87.

71/ Cm. Tperull JOKJNAK O TpaXKIaHCTBe B CBSI3H C NPaBONPEEMCTBOM FOCYLAPCTB,
HOKYMEHT A/CN.4/480, nyHKT 30 KOMMeHTapusi K NpPOEKTaM cTaTeil 7 ¥ 8, NpemJOXKeHHBIM
CrienUabHBIM JOKJIQUYHKOM .

72/ Hmeercs 6OmbLIOE YHMCIO HAYYHBIX MHEHHIl, COIMTaCHO KOTOPBIM TIOCYIapCTBO-
NMPEeeMHHK IPpaBOMOYHO MNPEROCTABIAThL CBOE TIPakJAaHCTBO TeM JHIAM, KOTOpble MOFYT HpHOOpEecTH
TaKoe IPaXTaHCTBO B CHIIy H3MEHEHMsS CYBepeHHTEeTa, HE3aBHUCHMO OT IOXKeNIaHUIl STUX JIMIL.
O’Connell (1956), op. cit., p. 250.

73/ Cm., Hanpumep, Charles Rousseau, Droit international public, tenth
edition, Paris, Dalloz, 1984, p. 169 et seq.

74/ Cwm. Joseph L. Kunz, "L‘option de nationalité", Recueil des cours...
130~1I, vol. 31, pp. 109-172; "Nationality and Option Clauses in the Italian
Peace Treaty of 1947", American Journal of International Law, vol. 41 (1947),
pp. 622-631.
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6) ITo mHenuro KOMHCCHH, VBa)KeHMe BONM JIHLA SBISETCS (aKTOPOM, KOTOPBIA HO Mepe
pasBUTHS HOPM B O6NacTH npas 4YellOBeKa HPHUOBDEN NepBOCTeNeHHOe 3HAYeHHe. OIHAKO 3TO He
03HA4YaeT, YTO KaXKIBIA CIyyadl NpUOGPEeTeHMS TIpaXkIaHCTBA IPH [PABONPEEMCTBE IOCYLAPCTB
EOJKeH HMETbL NOTOBOPHYIO OCHOBY. CooTBeTcTBEHHO KOMHCCHS cuMTama, YTO NpaBo ONTAUE
AOJKHO WrpaTh ONpeNeNeHHYI0 pOfMb B PEelIeHHH NpobieM TPenoCTaBleHHs TpaXIaHCTBA
3aTparnsaeMbIM JHLIAM, NOMAJAIOMIHM B TaK HA3bIBaeMYI0 "CEPYI0 30HY" KOHKYPHPYIOLIHX

OPHCINKIUN 3aTparuBaeMbiX rocymapcre.

7)  TepmuH “oOnNTauMsA", WCHOONbL3YeMBIA B HAHHBIX MPOEKTAaX CTAaTed, He TONBKO O3HAYAET
BBIGOP MEXMIY rpaXKJaHCTBAMH, HO M MCIOIb3YeTCS B 60dee LIMPOKOM CMBICHE, OXBATHIBAS TaKKe
NpOUeAYPB! "MO3UTHBHOM ONTALMK", T.e. MOGPOBOIBLHOIO MPHUOBPETEHHS TPAXKTAHCTBA MYTeM
3asiBIeHUSl, W "HETaTHBHON ONTALMM", T.e. OTKA3a OT rpaXxIaHCTBa, NpHOOPETEHHOrD

ex lege. Takoe MpaBo OUTAUMM MOXKET ObITh NPENOCTABICHO B COOTBETCTBHH ¢ HALMOHAJHHBIM

3aKOHOJATEeJILCTBOM Jaxe 6e3 cormalueHus MEXIYy 3aTpariBaeMBIMH FOCYIApCTBaMH .

8) Hyukt 1 craten 10 uajaraer TpeBoBaHHe 06 YBaXeHHH BOJH 3aTpardBaeMore JIHlla, KOorga
Takoe JMUO HMEEeT OCHOBAaHMS [ NPHUOODPETEHHS TIPaXHEAHCTBA OBYX HIH HECKOSLKHX
3aTParuBacMbIX rocygapcTB. Ci0BO "YYMTHIBAIOT" MNOIPA3yMEBAeT, YTO CTPOrOro O6S3aTeNbOTBA
ApeNOCTaBAATL NPABO ONTALUM BTOH KaTerOPUM 3aTPAaTHBAeMBLIX IHMI[ He WMeeTcs. IIVHKT 1 He
HaHOCHT yillep6a INOJHTHKE eNHHOr0 HIM NBOMHONO TrpakIaHCTBE, KOTOPYIO MOXeT HpPOBOAUTH

Kaxuoe 3aTrparHBaemMoOe IocymapcTBO.

9) B nynxkTe 2 nogyepkuBaeTcs ¢YHKUMS NpaBa ONTAlMH KaK OKHOTO H3 cnoco6os,
HaNpaBleHHBIX HA YCTPAaHeHHe PHUCKa 6esrpaXXIaHCTBA B CHTYallUsiX NPaBONDPEEMCTBA I'OCYLApCTs.
Taxkoli MOOXOH, HampHMep, KHCHOIL30BAJCH B AKTe O HE3aBHCHMOCTH Bupmel 75/ unmu B

cTaThe 6 3aKOHa O TPHOGPETeHHH M yTpaTe TpaxKIaHCTBa YelLUcKOM Pecnybinuku 76/.
Komuccnss npeamouna ommcaTh CBSI3b, KOTOpas HOMKHA CYLIECTBOBATh MEXIY 3aTparuBaeMbIMH

JIALIAMH H KOHKPETHBIM 3aTparuBaeMbiM TOCYHApCTBOM € ITOMOLIBIO BBIpAXKEHMST “HaImexalas
CBSI3B", KOTOpOE ClIenyeT TOJKOBaTH B BoJsee UIMPOKOM CMBICTIe, HeXeNnu MNOHATHe "pealibHast

CBsI3B" . IIpuyuHO# TakKoOro TEPMUHOMOMHYECKOT0 BbIOOPA SIBISETCS HCKIIOYHTEIbHAS BaXXHOCTD,
KoTOpyio mnpupgaet KoMuCCHS HeZoOUYLIEHUO 6e3rpa.x<,uaH0TBa, YTO B JaHHOM KOHKPETHOM cClIy4yae

3aMeHseT Tpe6oBaHHE O HEHCTBUTENILHOM FpPaKTAHCTBE.

75/ CMm. OyHKT 3) HAHHOIO KOMMEHTApHS.

76/ Cwm. Tpermii JOKNAl O TPaKOaHCTBE B CBA3H C MPaBOMPEEMCTBOM rocygapcre,
IOKYMeHT A/CN.4/480, cHocKa 161.




10) OpHako HeKOTOpble WieHB KOMMCCHM CYHTANHM, YTO B OTCYTCTBHE OOGBLEKTHBHOTO KpPUTepHs
IUISL OnpelelleHHS HaNWYMS "HaNeXxallel CBA3H" HMYHKT 2 BBOOUT HEXeNaTeNbHbI 3IeMeHT
CYyOBEKTHBHOCTH. IIO3TOMY OHHM NONAragd, YTO OTXON OT YXe CHOXKHBLIErocs HOHSTHS
"peanbHasi CBA3b" He onpaBuaH. JIpyrve cuMTalM, 49r0 CYTh "Hajguexawmied CBI3H" B
KOHKDETHOM clly4yae H3maraercs moppo6uo B YacTy II M YTO KCNONBL30BaHHE KOHLEMIIUH
"peanbHOW CBS3U" B JIPYroM KOHTEKCTEe, HeXedM KOHTEKCT IMIUIOMATHYECKOM 3alllUTBI, CO3NaeT
TpymHOCTH. M HakoHel, OpyrHe GieHs! KOMMCCHM HONAraqd, YTO CIeAyeT HANTH WHOMN

aNbTepHATUBHLIN BAapHAHT.

11) KoMHCCHS NpuHANa pellleHHe CPOPMYIHPOBATh NMYHKT 2 B BHUAe O6SN3aTelbCTBA, C TeM
9TOGBI 06ECHEeYHTh COMTACOBAHHOCTh C OGS3aTENLCTBOM IO CTaTbe 3 O HeJONyILEeHHH
GesrpakIaHcTBa. !

12) B nyHKTax 3 ¥ 4 M3MAraloTcs NOCHeINCTBHS OCYLNECTBICHHS 3aTPAarWBaeMbIM JHIIOM IIpaBa
ONTAIIMK [N OGA3aTENLCTB YHOMSHYTHIX B HHX 3aTParMBaeMbIX TOCYAApcTB. O6s3aTelbCTBA
PasTHYHEIX TOCYIAPCTB, 3aTParWBaeMbIX KOHKPETHBIM MPABONPEEMCTBOM, MOIYT HeHCTBOBATH

COBMECTHO, KOrja IpaB0O OITallMH OCHOBaHO Ha J0roBope MeXIYy HHMH, HO TakXe H pa3jeNbHo,
KOrja mpaBo ONOTall¥H (B BHAE KaK INO3UTHBHOMN, TaKk M HEraTHBHOM ONTAaIMH } NpemOCTaBASETCH

HUCKIIOYUTCIBbHO B CHIY 3aKOHOJATCJbLCTBA JTHX TIOCYHapCTB. Tak, npuoﬁpeTeHHe OpH OIITalluH
rpaxXiaHcTBa OZHOIO 3aTParuBaeMOro rocyjapcrBa He O3HavdaeT HeH36eXHO 06s3aTelhcTBO Apyroro
3aTparuBaeMoro rocyfapctsBa JMIUMTL CBOEro rpakgaHcTBa. Takoe 00s53aTeNILCTBO CYLUIECTBYET
Juimib B TOM ciy4ae, €ClId OHO IMpPefyCMOTPEeHO B HOrOBOpe MeXIY 3aTpardBacMBIMH

rocymapcTsaMM HIIH €CIH JHLO, Bbxﬁupammee FpaXXmaHCTBO OJHOrI'O 3aTparMBaeMoOro rocygapctsa,
TAaKXKe OTKa3bIBaeTCs OT rpaXHaHCTBAa JPYroro B COOTBETCTBHHM C IOJOXEHHSIMH 3aKOHOXATEJNLCTBA

TOCIEXHEro .

13) B nynKTe 5 mpemycMarpuBaercss obmiee Tpe60oBaHHe B OTHOLIGHHH pPasyMHOI0 CpPOKa st
OCYLUECTBJICHHS IIpaBa ONTAllMM, HE3aBHCHMMO OT TOrCG, e OHO MNpPefyCMOTPEHO - B IOrOBOpe
MeXHy 3aTParMBaeMbIMH FOCYZAapCcTBaMH HIIM B 3aKOHONATENLCTBE OMHOIO M3 3aTParuBaeMbIX
rocygapcts. IIpakTHKa rocymapcTB CBHOETENLCTBYET O TOM, YTO NPONOIKHTENLHOCTL INEpPHOJa, B
TeyeHHe KOTOpPOro 3aTparvBaeMbie JMI@ MOFYT HCHOJB30BaTh NpPaBO ONTAllMM, CYIECTBEHHO
pasauyvaercs. Hanpumep, B JloroBope Mexngy VHpweit u dpanumeit 06 ycTylkKe TeppHTOPHU
YangepHaropa oT 2 ¢espanrs 1951 roga OCYLUECTBIEHME NpaBa ONTallMM NpPeLyCMaTPHBAIOCH HA

mepHon B LIECTh MecsleB 77/, B TO BpeMsl KakK HOroBop Mexny Hcmanmedt m Mapokko ot

17/ Ibid., pp. 77-78.



4 sHBapsd 1969 roma o Bo3Bpailenud Mcnawmweli Mapokko Teppuropuu Cumu HodHu
NpeIyCMaTPUBAeT TPeXMECAYHBIA MepHod 78/. B HeKOTOPBIX cIOydyasxX HpaBo ONTallU¥ OBLIO

IIPefOCTaBIEHO Ha 3HAUUTeNbHBIN HeprAof BpeMeHH 79/. [Ilpemensl "pasymHOro" copoxa,
MOTYT 3aBHCETb OT OGCTOATEINLCTE IMPAaBONMPEEMCTBA TOCYOAPCTB, HO TakKXe M OT KaTeropu#l, K

KOTOPbIM MNPHHAIJIEXKAT 3aTparvBaemble JHIEA, HMEOLUHE BO3MOXHOCTB OCYLIECTBASTH HpaBo
OOTaIlHH . Ilo mueruw Komuccul, "pa3yMHBIM CPOKOM™ SBJISETCA CpPOK, HeOGXOJIHMbIﬁ AJL

obecneyenus 3PGheKTHBHOTO OCYLIECTBICHHMS Npasa ONTALMH.

.

Crares 11 80/

EIWHCTBO CeMbLU

Korma mpuobpereHHe HIM YTPaTa FPaXmaHCTBA B CBS3H C IPAaBONPEEMCTEOM
FOCYHBAapCTB BIHSIOT HA EOWHCTBO CeMBbH, 3aTparMBaeMble TOCYIapcTBa MPUHHMAIOT BCE
HafJlexXalllde Mepsl K TOMY, YTOGBI 3Ta CeMbS OCTABANach eTMHOM HIM BOCCOeIHMHHIACH.

KommenTapui

1) B mpakTake rocymapcTB MOXKHO HalTH bl psiy NpUMepOB NOJOXKEHHI,
PaccMAaTPUBAIOWIHX NpobieMy oOlell CcynnOhI CeMell B CIyyae TpPaBONPEEMCTBA TOCYXapcTB.
B moroBopax, 3aKJIOYeHHBIX IOCHE€ HEPBOA MHPOBOM BOMHBEI, OOWAS MOJNHTHKA COCTOSIA B

06ecneUeHHH TOF0, WYTOGBI WIEHHI KakON-JMO0 CeMbH NMpPHOGPeTaNd TO Xe IPaKEAHCTBO, YTO H
riiaBa CeMbH, HE3aBHCHMO OT TOTO, NpHOGpen N NOCIeNHUI ero aBTOMATHYeCKH WIH IyTeM

omraruu 81/. Crarks 19 MupHOro [OroBopa MeXIY COIO3HBIMH U OOBeIHMHHBIIMMUCSH
HepXapamMu ¥ Hrtamued or 10 despans 1947 roga, HanpoTHB, He NpeaycMaTpHBAaeT
OHOBPEMEHHOI0 TNPHOOGPETEHHS CYNPYroW TpaXXOaHCTBA €€ CYIpyra IOclIe OCYUIECTBIGHHS KM
omrape. TeM He MeHee MajoNeTHHe HeTH aBTOMATHYECKH IPHOGPETAIOT TpakHaHCTBO, KOTOpoe

BBIOpaN rnaBa ceMbd 82/.

78/ Cwm. TpeTHH HOKJIajg O IpaXXOAaHCTBe B CBA3M C MPaBOOPEEMCTBOM [OCYIapCTB,
DOKYMEHT A/CN.4/480, NmyHKT 28 KOMMEHTapHSi X INPOEKTaM cTaTeH 7 H 8, NpeHI0XeHHBIM
CrieyanbsHBIM  JOKIATUHKOM .

79/ Cm. the Evian Declaration (Algeria-France) of 19 March 1962, United
Nations, Treaty Series, vol. 507, pp. 35 and 37.

80/ Crarbst 11 CcOOTBETCTBYeT cTaThe 9, MPeINOXKeHHOM CrnelmMaibHBIM TOKIATIMKOM B
ero TpeTheM HOKIame, HNOKYMeHT R/CN.4/480, crp. 71.
81/ CMm. monoXeHUS, NpuUBeJeHHbIE BHILE B CHOCKE [66].

82/ Materials on succession of States, op. cit. p. 59.




2) TIpUHIMN eIUHCTBA CeMBU TaKXKe BBIENSETCS, XOTS M B 6ojiee LUHPOKOM KOHTEKCTe, B
KOMMEHTapHH K CcTaThe 19 TI'apBapJAcKOro IpoeKTa KOHBEHIHH O rpaXjaHCTBe 1929 roma, B
KOTOpO# NpegyCMaTpPHBAaeTCsA, 4YTO "O6BLIO GbI B ONpEIeNeHHONM CTeNeHM XKeJaTelbHO, YTOOBI
YieHb! ONHOM CEeMbH HMMEJHM OHHO TIpaXJAaHCTBO, 4 NPHHIWN E€JUHCTBA CEMbH DPACCMATpPHBAJICS BO
MHOIHX CTpaHaxX B KauecTBe HOCTATOYHOrO OCHOBAHMS HJISI MCMOJBL30BAHMSA 3TOMO IPOCTOro

pelreHuda" 83/.

3) IMonxox, KOTOPbIE OOGLIYHO MCNONBL3OBAICS B npoliecce MEKONOHH3alMM, MNO3BONSN Cympyre
npro6peTaTh IPaXTaHCTBO ee cympyra nocie mnomadd 3asBIeHHS, O 4YeM CBUHETECILCTBYIOT

COOTBETCTBYIOLUHE MpaBOBble JOKYyMeHTh! Bap6Gamoca, Bupmbl, BorcBamer, Taltamer, SMa¥ku,
Manasu, Maspuxssi, Creppa-Jleone m Tpunugaza m To6aro 84/ WIM pas3nIMyHble KOrOBOpPHBIE

HONOXKEHMsI, TaKue, Kak NPHIOXKeHWe D K HOroeopy o co3manum Pecny6nuku Kunp or

16 aprycra 1960 roma 85/ u crates 6 JloroBopa Mexmy Uumuedt u Ppaummell 06 ycrynke
dpannysckux Buagenuit ITonmumepu, Kapukan, Maxm um Swam, nogmucansoro B emn 28 Mas
1956 roga 86/.

4) 3a6ora 0 COXpaHeHHH eIMHCTBA CeMbH TaKXKe HBJIAETCS OYEBUITHOM B HEKOTOPHIX
HaOMOHANBLHBIX 3aKOHOMATEJBHBIX aKTaX IOCYHEapCTB—IMpPEeMHHKOB, KOTOPBIE BO3HUKIM B pPe3yibTaTe

HeJlaBHero pacnajia rocyJapcTB B BOCTOYHOH H HeHTpadbHolt EBpome 87/.

83/ Kommentapuu K TIapBapickoMy NpOoeKTy KOHBeHIIMM O rpaxjaHcTBe 1929 rogma,

American Journal of International Law, vol. 23 (Special Suppl.) (1929),

P. 69. OcCHOBHON HENOCTATOK IOJOXKEHHN, NPeAYCMATPHUBAIOIMX ONHOBpPEMEHHOe M3MeHCHHe
TPaXIAaHCTBA BCEX YICHOB CEeMbH IIOC/IE HM3IMEHEHUS IpaXJaHCTBa IIAaBBI CEMBH 3aKIIOYaeTcqd B
TOM, 4YTO OHHM CTaBMIH KCHIIHHY B MNONYHHEHHOE MNOJNOXeHHWe. B nONbLITKe NIPEeoNoNeTh ITY
npobieMy CTaTbsi 4 DPe30NIONNM, NPHHATON HHCTHTYTOM MeXIYyHapOTHOro npaga 29 CceHTAOpPS
1896 ropma, npemycMaTrpuBana, 4ro “EciM MHOe npsAMoO He GbLIO NpPeNyCMOTPEHO B MOMEHT
HaTypanusalyy, H3MeHeHHe rpaXmaHCTBa OTLIA CEMbHM BlleYeT 3a COGOM H3MeHeHHe TI'PaKIaHCTBa
€ro Cynpyru, €cCiId OH He NPOXHMBAET OTHENLHO, H €0 HEeCOBEePIEHHOJETHHX JeTel, ¢
COXpaHeHHeM HpaBa CYNpPyrd BOCCTAHOBUTL CBOe ObiBLiee IPaXkKZaHCTBO MyTEM MNPOCTOTO 3asBICHHUS
M C COXpaHEeHHMEM TakXe IIpaBa ONTAlMHM feTell B IOAb3y KX ObIBIIEro IPaXJaHCTBa, JHG0 B
TeYeHHE Iofa IO HOCTHXKEHWHM COBEPINeHHOJeTHsI, G0 ¢ MOMEHTa HX SMaHCHMAUHH, C COIJacHd
HX amBokara". Iuwr. ibid. p. 75.

84/ ibid., p. 124, pp. 137-139, pp. 145-146, pp. 203-204, p. 246,
pp. 307-308, p. 353, pp. 389-390 M p. 429, COOTBETCTBEHHO.

85/ Ibid., pp. 173-177.

86/ Ibid., p. 87.

817/ CoorBercTByIOLINE nbumepm cM. B TpeTheM JXOKIalle O rpaXXHaHCTBE B CBA3H C
IIpaBONPEEeMCTBOM I'OCYJapcTB, NOKYMEHT A/CN.4/480, nyHkTel 20) ¥ 21) KOMMeEHTapHsi K
MPOEKTY cTaThd 9, npemroxeHHoMY CHnemHalbHBEIM JOKIATYHKOM .
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5) Komuccns npHIIa K BBIBOOY O TOM, ¥TO, XOTS BEChbMa JXKEJIaTeNbHO MO3BOJHTL WIeHAM

OMHOM CeMbLH NPHOGPECTH OTHO B TO JKe IPAKTAHCTBO B MOMEHT IpaBONpPEeMCTBA T'OCYIAPCTB,
HEeT HeoOxomuMocTH (bOPMYNUPOBAaTh IS BTOH LEMH XKeCTKYI0 HOPMY, €CHH TOJLKO IpHOGpeTeHHe

PA3IMYHBIX TPAXMAHCTB YICHAMH OTHONH CeMbH He OPeMATCTBYET WM OCTaThbCs eIHHBIMH HIH
BOCCOCAUHHUTLCA .« CoOTBeTCTBEHHO OﬁﬂSaTEJIBGTBO, H3NOXeHHoe B cTaThe 11, HMeeT OOLIHMIA
XapakTep. Hanpumep, Korga kKakas—iaHGo0 CEeMbi, CTPEMSACH MNPOXKHBATL COBMECTHO B KadecTBe

ofie#l A4YeHMKM, CTAIKHBAETCS C TPYTHOCTAMM BCIEACTBHE MOJOXEHHH HAIMOHANBHBIX 3aKOHOB,
Kacalouiuxcs NpaBOIpeeMCTBa IOCYIapCTB, 3aTparuBaeMble rocypmapcrsa OOS3aHBI YCTPaHHTH TakKue

3aKOHOJATENbHBIE MPensTcTBHA. ONHAKO CIOBa "HANJIeXallHe Mephl" TNpelHa3HayeHBl OIS TOroO,
9TO6Bl MCKIIOYUThL HEOOOCHOBAHHBIE TPeOOBAaHHS 3aTParHBaeMbIX JHIL.

6) Hekotopele unieds! KOMMCCHM TOJIAralld, dYTO CTaThsi 11 BBIXOIMT 32 PaMKH NAaHHOHK TeMbl.
OmHako Jpyrue CYHTAIH, 4YTO OHA TECHO CBA3aHa C BONPOCAMH TPAXKTAHCTBA B CBA3H C

OpaBOHpeeMCTBOM TOCYHAPCTB, HNOCKOJILKY npo(’mema CIHUHCTBA CeMBH MOXET BO3HHKHYTH B TaxoM

KOHTEKCTe B IIMPOKOM Maciurabe.

7) HexkoTopele 4neHb! KOMHCCHH BBICKA3alH COMHEHHE OTHOCHTEILHO MPHMEHHMOCTH
NPHHIMIIA, 3aKPEeIIEHHOIO B CTaTheé 11 H3-3a PasiUMYHOIO TOJNKOBAHHS KOHIENIMH "ceMbsi" B
DA3NMHYHLIX patoHaxX Mupa. JIpyrdue NOpHIepKHBAIHCL MHEHHS O TOM, YTO OOBIMHO
IPaBONPEEMCTBO TOCYHapPCTB 3aTParMBaeT rOCYNapcTBa H3 ONHONO pPEerHoHa, MpPHIEPKHUBAIOILIMECT
OJHOI'0 W TOr0 Xe HIM MONOOHOrO TONKOBAHHSA MAHHON KOHIEMIIHE, H IO3TOMY YKa3aHHas

npobreMa He BO3HHKAeT.

Crarps 12 88/

Pe6eHOK, DONUBINWKCS MOcHe TPAaBOHPEEMCTBA TOCYNADCTE

PeGeHoK 3arparmBaeMOro IHUA, DPORMBIIMNCS NOCIHe HAThl HPaBONMPEeeMCTBA TOCYIAPCTB,
KOTOpPbIf He NpHOOpes KaKoro-iubo rpaXmaHcTBa, HMMeeT HpaBo Ha rpaXXIaHCTBO

3aTpardBaeMoro rocynapcTsa, Ha TEPPHTOPHH KOTOPOro 3TOT peﬁeﬂox PORUIICA .

88/ CraTbs 12 COOTBETCTBYET NYHKTY 1 CTaTbH 1, npelioxeHHON CHelHalbHBIM
HOKIaNYMHKOM B €ro TpeTheM JIOKJIake, IOKyMeHT A/CN.4/480, crp. 34.




Kommenrapuit

1) Crarba 12 xacaeTcs Npo6ieMbl AeTel 3aTparvBaeMbiX JHI, POXUBHIMXCS IIOCHEe HaTHI
opaBonpeeMcTBa rocymapcts. M3 ee HasBaHUs BbITEKA€T, YTO AaHHAs TeMa OrpaHHYMBAETCS
BOHPOCaMM TPaXHAHCTBA TOJBKO B CBS3H CO CIY4YasiMH NpaBONPeeMCTBA rOCymapcTB. IlosToMmy
BONPOCHI IPaXIaHCTBAa, OTHOCSLUMECS K CHTYalM%M, KOTOPble BO3HUKIM KO HIM IIOCHE JAThI
NpaBoIpeeMcTBa, HCKIIOYAIOTCS M3 cdepbl NPHMEHEHHS HACTOSIIMX NPOEKTOB crateli. Bmecre ¢

TeM KomuccHs Opu3Hajla HeOGXOZMMOCTh HCKIIOYEHHS M3 XKEeCTKOro Kpurepus ratione
temporis, yCTaHOBJIEHHOrO B HACTOSINMX NPOEKTaX cTaTel, W OXBaTa TakKe HpPOGIEMBI,
Kacaroledics gereilf, POOWBLUIMXCSA MOCHe NPAaBONMPEEMCTBA TOCYHAPCTB Yy poiMTenelf, TIpakIaHCTBO

KOTOpPBIX IOcJe IpaBonpeemMcTBa He ObUIO ompefeneHOo. C y4eToM TOro ¢$hakrTa, 4YTO BO MHOTUX
MPaBOBLIX CHCTEMaX TPaXHaHCTBO TETEH 3aBUCHT B BHAYMTENLHOM CTENEHH OT IpPakmaHCTBA HX
popMTeNe, HEONpPEACNeHHOCTh OTHOCHTENbHO TPa’KHaHCTBa POINUTENEN MOXKET OKa3bIBaTh MPAMOe
BO3MENCTBHE HA TpaXkpaHCTBO pebeHKa. I'pakIaHCTBO peGeHKa, KaK NPaBUNIO, ONpemelseTcs
nocie OKOHYATENBHOIO pelleHUs Npo6GHeMbI, KacalouleWcs rpaXmaHcTBa POINUTENIel, ONHAKO B
UCKJIFOYNTEIBHBIX CHTYALMSIX MOXKET OCTaBaThCs HeonpeigelleHHBIM, €ClIH, Hanpumep, IO
OKOHYATEJILHOI'0 pellieHMsS yMHpaeT OOHMH U3 pomutenedi. Ilo sto¥ mpuurHe KoMuccHst couna

TIONIE3HBIM BKIIOYHMTH KOHKPETHOE IOJOXEHWe, Kacalileecs TpaXIaHCTBA HOBOPOXJIEHHBIX .

2) BrirouyeHue cTaThbH 12 ABJISeTCS ONPABNaHHBIM C YY4EeTOM GOJNLILIOrO 3HAYeHMs, KOTOpoe B
psime AOKYMGHTOB NpHJaeTcs IpaBaM JeTel, B TOM YHCle MX MpaBy Ha NpHoOpeTeHHe
rpaxpaHcrsa. Tak, B mpuHuune 3 Jlekiapauud npas pebeHKa NpeIycMaTPHBAeTCH, 4YTO

"peGeHKy TOJXKHO NIPUHAIJIEXKATE C €ro pOoXHeHHS TIpaBO Ha HUMS H IpaXIaHCTBOY. B mynkre 3
cTaTb 24 MeXAyHapoOOHOTO MaKTa O TPAXTAHCKHX M TOJMTHYECKHX IpaBax KaxJIoMy peﬁemcy

rapaHTHpYyeTCsl NpPaBO Ha HPHOGPETEHHE TIPaXHaHCTBa. B nNyHKTe 1 craTe 7 KOHBeHUuH O
npaBax peGeHKa MPeNyCMAaTPHBAETCSA, 4YTO "PeGEHOK [...] C MOMEHTa DOXJIEHMS MMEET NpaBo
Ha HMS M Ha npHOOpeTeHHe TpaXJaHCTBa..." 89/. ConocTaBieHde NAHHOTO HONOXEHUS H
OYHKTa 1 craThd 2 KOHBEHIIMM, B COOTBETCTBHH C KOTOPHIM "rOCYyZapCTBa—YYaCTHHKH YBAXKAIOT M
ofecneyUBalOT Bce NpaBa, NpPeNyCMOTPEHHbIE HacTosLied KOHBeHIMeW, 3a KaXIbIM peGeHKOM,
HaXOnAWIMMCS B TMpefesiaX WX FODHUCAMKINM, 6e3 KakoW-JHG0 NUCKPUMHHALMU™ (MOLYEPKHYTO

HaMH ), TOKa3bIBaeT, YTO €CIH peﬁeHOK He npno6pe"rae'r rpaxjgaHcTBa Jpyroro rocymapcrbsa, TO
OH HMECT B KOHEYHOM HTOre IpaBO HAa TPAXKJAHCTBO TOrO0 FOCyHapcTBa, Ha TESPPUTOPHHM KOTOPOro

OH DOIMICS .

89/ DBomee TOoro, B NyHKTe 2 3TOM Xe CTAaTBHH MpPEAyCMATPHBAETCS, YTO "roCyJapcTBa-—
YYaCTHHKH OO0€CHeYMBalOT OCYINECTBIEHHe 3THX NpaB [...], B YacTHOCTH, B clydae, eCHH Obl
HHavye peGeHOK He WMel TIpaXIaHCTBa".
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3) ITone3no TakXe HAaNOMHHUTL O TOM, 4YTO, COMIACHO CcTaTbe 9 [apBaplCcKOrc mNpoeKTa
KOHBEHIIMH O TpaXXHaHcTBe 1929 roma, "“a] TrocylapcTBO MPEeNOCTABISET CBOE IPakKJaHCTBO MNpH
POXIEHWH JHIY, PORUBIIEMYCS Ha er0 TEePPHTOPHM, eCiHH TaKoe JHIO IPH DPOXKIECHUH He
npurobpeTaeT APYroro rpaxpaHcrea" 90/. Aﬂanomqnmm ofpaszoM crarhsd 20 AMepHKaHCKOH
KOHBEeHIIMH O mpaBax vemoBeka ("ITakr Can-Xoce, Kocra~Puka") or 22 HoaA6ps 1969 roga
npenycMaTpuBaeT, YTO "KaXKIbIH 4YeJIOBeK WMeeT [paB0 Ha rPaxXmaHCTBO rocyJapctsa, Ha

TEPPUTOPHUH KOTOPOTO OH POIMICSK, €CIHM TONBKO OH He HMeeT MpaBa Ha IPaKTaHCTBO KaKoro-
b0 Ipyroro rocymapcrea".

4) Hmeercs yGeauTeNbHas apryMeHTAaLlMs B MOJL3Y MOXXONA, COBMECTHMOrO C

BBONCYNOMSAHYTBEIMM JOKYMEHTAMH, KOTOPast 3akKjlo4yaeTci B TOM, HYTO KOIJia rocygapcrso-
NpefIlecTBeHHUK HABIAETCS YYACTHUKOM JMIOOBIX TaKHX JAOKYMEHTOB, TOC B CHJIY HOPM O

OpaBoOlIpeeMCTBe B OTHOLUSHHH MEXIYHAapOOHBIX JOr'OBOPOB HX NOJMOXEHUS MOIryT 6LITH
OPUMEHHMBIMH K TroOCyfapcTBy—IpeeMHHKY, B TOM YHCIE¢ B CUATYyallu#, IIpB,!UCMOTpeHHOﬁ B

cTarbe 12.

5) Cratess 12 OrpaHHYHRAETCS peLICHHEM l'IpO6JIeMI>I, Kacawllelcs rpaxkzaHcTBa HeTel,
POIMBLIHXCA Ha TCPPHTOPHH 3aTPArHBaceMbIX roOCyIapcTB. B He#t He npemycMaTpHBaeTCs

CHUTYyalus, KOria pebeHOK, DPOIMTENeM KOTOPOr0 SBIAETCH JHIO, YIOMSHYTOe B CTaThe 12,
PONMICA B TpeThbeM rocymapctse. PacnpocrpaHedue cdepb! NPUMEHEHMS HOPMBI, M3JIOXKEHHOH B

craThke 12, Ha CHATYallMH, KOrZa peﬁeHOK POOMIICH B TpeTheM IOCyJapcTBe, O3HAYANO OBI

YCTAHOBIEHHE IS TOCYAapCTB TAaKOro O0S3aTeNhCTBA, KOTOPOe HE BXOJHT B YMCIO O6S3aTeNLCTS,
CBS3aHHBIX C NPABOIPEEeMCTBOM TroOcyZapcTB. IIpM Bcedt CnpaBeIIMBOCTH TOrO, YTO STH TPETHH

rocylapcTsa, SABJIAIOLIMeC y4yacTHHKaMu KOHBeHIIHM O TipaBaX peGeHKa, BO3MOXHO, yXe B
mo60M clyyae HeCYT TaKoe 0653aTeNbCTBO, CMpaBelidBO W TO, YTO 5Ta NMpobieMa BLIXOTHT 33
npemenbi cdepbl NPUMEHEHHS HACTOSLIMX IIPOSKTOB CTaTedl, KOTOpas MOJIDKHA NO-TpeXHeMY
OrpaHHMYHBATLCS MpoOaeMaMH, OCYCIOBIeHHBIMH TeM, YTO MO OOHY CTOPOHY IIPaBOBOro

0643aTeNbCTBA HAXOMUTCS "3aTparuBaeMoe JHLO", a M0 JIpyTryio - "3aTparuBaeMoe TIOCyXapcTBO.

90/ American Journal of International Law, vol. 23 (Specia1i8uppl.)
(1929), p. 14.




Crates 13 91/
Craryc O6BIYHO HPOXKMBAIOUINX I

1. Cratyc 3aTparuBaeMbIX JHUI[ KaK OOGBIYHO POXXHUBAIOLIKX JIML HE 3aTparuBacTcs
IIpaBOINIpEeeMCTBOM TIOCYIapcCTB.

2.  3arparuBaeMoe TrOCYIapCTBO NPHHMMAeT BCe HEOOGXONUMBbIE Mephbl K TOMY, YTOGBI
TO3BOJIMTh 3aTParuBaeMbIM JHMIAM BEPHYTLCS B CBOe OGBIYHOE MECTO KHTEJNhCTBA HAa ero
TEPPUTOPHH, KOTOPOE OHH OBLIIH BBIHYXKIOEHBI NMOKHHYTH BCIENCTBHE COGBITHII, CBA3aHHBIX C
NpaBONPEEMCTBOM TOCYNAapCTB.

Kommenrapwmit

1) IlyskT 1 craThi 13 ycTaHaBAMBAeT HOPMY, COMIACHO KOTOPOH CTAaTyC OGBIYHO
TPOKMBAOLIMX JIKML, He 3aTParuBaeTCs NPaBONPEEeMCTBOM TOCYHApCTB KaK TAKOBEIM HIM, JPYrHMH
CIIOBaMH, COrJIacCHO KOTOpPOM 3aTparuBaeMble JHMIIA, SBISIOLIMECS JNHIAMH, OOGBIYHO
APOXXVMBAIOIMMH Ha KakKOH-Tu60 TEPPUTOPMH Ha JIaTy NpaBONPEEMCTBA TOCYJAPCTB, COXPAHSIOT
Tako# craryc. Ilo muenuoo KomucCHH, TNpaBONPeeMCTBO IOCYHapcTB KaK TaKoBOe He IOJIKHO
Blleyb 3a COGOW HeraTHBHbIe MOCHEHCTBHS NS CTATYCa 3aTPparvBaeMEBIX IHL[ KaK JHI, OGBIYHO

IPOXHUBAIOLIMX Ha KaKOK-ITHOO TeppUTOpHM.

2) B mnysxTe 2 saTparmBaercs mpo6leMa, Kacarollascs OOBIYHO MPOKUBAIOUIHX JMIl B

KOHKPETHOM Cilyyae, KOrja MNpaBONpeeMCTBO TIOCYZapcTB NPOM3OLLIC BCIEICTBHE COGBITHI,
BEeyIIMX K IEPEeMEIICHHMIO 3HAUYMTENbHON YacTH HacelNcHMS. Lledh DTOr0 MONOXKEHHS

3aKII0YaeTCd B 06eCHedYeHnH NeHCTBUTENHbHOTO BOCCTAHOBIGHHS CTAaTyca OGBIYHO NPOXHBAIOLIMX
JIAL, 3alMIaeMOro COFJIacHO MyHKTY 1. KoMHCCcHs momarana, 4YTO C Y4eTOM OIBITa
HOCHeHero BPeMeHH XeJaTeNbHO NpPSMO 3aTPOHYTh HPOGIeMY, KacalolLUyIocs 3TOM ys3BHUMOMN

rpynmnel JHI. PSHI wieHoB KoMuccum BbICKasain OrOBOPKH B OTHOMICHHM 3TOr0 MNOJOXEHUIT.
Hekoropble u3 Tex uneHoB KOMMCCHMH, KTO HPHIEPXKMBAICH BTOM TOYKH 3PEHHS, YTBEPKIAIH,
YTO 9TO NOJOXCHHUEC SABIACTCA H3IMLIHMM C YYEeTOM IYHKTAa 1, a Ipyrde OTMeYalH, YTO B

NIYHKTe 2 3aTparuBaetrcs mpoGiieMa OGeXeHLEB M IO3TOMY OH BBIXONMT 3a Hpefefbl cdephl

TIIpUMEeHEHHsT JaHHBIX TPOEKTOB CTaTeM.

3) Bompoc 0 craryce OGBIYHO NPOXWMBAIOLUMX JIMI[, 3aTparMBaeMbIi B CTaThe 13, OTIMYaETCS ‘
OT BONPOCA O TOM, MOTYT JH Takue NUNA COXPAaHMTh IIPABO Ha OGBIYHOE MECTO XKHTENbCTBA B

3aTparMBaeMOM TIOCYJapCTBe, €CIHd OHHM TNPHOOGPETAIOT Iocie IIpaBOIIpeeMCTBa TIOCyIapcTB

91/ Crares 13 COOTBETCTBYET cTaThe 10, MHpeIIOXeHHON CheHalbHBIM TOKIAIYHKOM B
ero TpeTheM HOKNaJle, MOKYMeHT A/CN.4/480, ctp. 80.



rpaXIaHCTBO APYroro 3aTparusaeMoro rocymapersa. Xors Komuccms mpuimia K obuiemy
COrYacHio B OTHOLUIEHWHM NPWHIMIA, COrJacHO KOTOPOMY 3aTparnBaemMoe TOCYHApCTBO HeceT

06SI3aTeNbCTBO COXPAHHTHL NPaBO HA OBLIYHOE MECTO JKHTeNbCTBA [N 3aTParMBaeMbIX JIMIL,
KOTOpLIe TOCHe NPaBONpPeeMCTBAa TOCYIApcTB CTANM TPAXHAHAMH ex lege JPyroro 3aTparuBaeMoro

TOCYHapcTBa, OBUIM BBICKAa3aHbl CYLIECTBEHHO OTIHYAOLIKEcs APYT OT APyra MHEHHS [0 BOOpOCY O
TOM, OTHOCHTCS IH TO e caMoe XK OOBMHO WPOXHWBAIOIIMM JHMLIAaM, KOTOpble LOOGPOBOJLHO

cTany rpaXJaHaMH Jpyrorc 3aTparuBaeMoro rocylapcTBa.

4) HekoTopbie 4YJIeHbI Komuccun nonarann, YTO0 MEXAYHapOoJHOe MpaBO B Halle BpeMs
I103BOJSAET TOCYHapCTBY Tpeﬁona'rb, yTOOBI MOCHEeIHSAS KaTeropus Iyl NepeHecha CBOe 00BIYHOE

MECTO KWTEJbCTBa 3a Mpefelbl ero TepputTopuu 92/. Bwecre ¢ TeM OHM HOIYepKHBalH,
4YTO BaXXHO O6ECHeYMTb, YTOOBI TaxHMM 3aTparviBaeMbIM JIHIAM OBLIO NPESOCTABIECHO pPasyMHOE

BpeMs IS TaKOro NepeHeceHHWA MeCTa XHTEJIbCTBA, KaK 3TO NPENIOXHA CrenpaibabIi

OOKJaguHK B CBOeM TpeTheM JoKname 93/.

5) BMecTe ¢ TeM, TO MHEHWIO Ipyrux uinenos KoMuccuH, TpeGoBaHHe NepeHOCHTh MECTO

KHTENbCTBA HE YUYUTBIBAET HLIHELLHHH OSTAl PasBUTHS HODM Mpasa, KacalOMUXCS MpaB 4eJOBeKa.
OHHY [oJaraiy, 4YTO 3TH MNPOEKThI CTaTel NOJKHBLI 3anpellaTh YCTAHOBJICHHE TIOCYHapCTBaMH

92/ CruexyeT OTMETHTb, YTC COIVIaCHO OOrOBOpPaM, 3aKJIIOYEHHBIM C PSOOM Trocygapcts-—
NpeeMHMKOB HOCIe TepBOM MHPOBOM BOMHBI, ONTALMS TPaXXMaHCTBA KaKoro—iuGo rocynapcrsa,
AOMMMO TIOCYapcTBa OOBIMHOTO TNPOXKHBAHHS, BIeKNa 3a COOON 0653aTeNIbCTBO COOTBETCTBYIOLIETO
nepeHeCeHHsT MeCTa XHTeIhCTBA. TaKHe MNONOXKEHUS CONepXKarcs B COOTBETCTBYIOLIEH cTaThbe 3
Bepcanbckoro jgorosopa ¢ Ilombiueri, Cen->Kepmesckoro aoropopa ¢ ‘UexocioBakueit,
Cen-JKepmenckoro jmorosopa ¢ Cep6o-Xopeato-CuoBeHckuM I'ocymapcTBoM u IlapuKckoro
morosopa ¢ PymbiHueilt (G. F. de Martens, Nouveau recueil général de traités,
third series, vol. XIII, pp. 505, 514, 524 and 531 respectively). AHalOTHYHBIM
06pa3oM B HelaBHeM IMpOLULIOM YKasblBaloch Ha TO, YTO "B ClIyuae OTCYTCTBHS SBHO
3aNpPETHTENBHOIO MOJOXEHHA Ha DTOT cueT NpHoGpeTarllee TOCYHAPCTBO MOXET BBICENHTH TeX
XUTene#, KOTOPhble HCHOJBL30BANH NpaBO ONTALHH M COXPAaHHIH CBOe MNpeXXHee IPaKIaHCTBO,
IOCKOJBKY B HMHOM cllyyae Bce HacelieHlie YCTYIUIEHHOM TEePPUTOPHR MOXeT (aKTHYeCKH OKa3aThes
coCTOSLIMM H3 HHOcTpaHuesB". OCM. Oppenheim’s International Law, ¢p. cit.,

p- 685.

93/ Cwm. nymkr 3 mpoexkrta ctatbil 10, HOKYMEHT A/CN.4/480.




TAKOro TpeGoBaHMA. HekoTopble wieHsi KOMHCCHM OTMeTHIH, 4TO 9TO Biever 3a co6oi

BropxeHHe B chepy lex ferenda 94/.

6) C ydyeroMm Tako# cuTyauuu KOMMCCHS MOCTAHOBMJIA He BKIIOYATL B MPOSKTBHL CTaTe¥t KaKoe—
AH60 MONOXEHHE IO HAHHOMY BONPOCY, BHICKA3aBIUKMCh TAKHM 06pa3oM 3a HelTpanbHOe

peluenne. Kak mnosicasnocr B IIyHKTEe 1, KOMHCCPI}I, OMHAaKO, TBepHO NPHEECPXKHUBACTCA MHCHHA ,
COIIaCHO KOTOPOMY IPaBONpeeMCTBO roCygapcTB Kak TakKOBOe He 3aTparuBaeT B KOHIE HBanUATOrO

CTOMETHS CTaTyC 3aTparMBaeMBIX JIMI[ B KaYeCTBE JIMI[, OOBIYHO NPOXHMBAIOLIMX Ha KaKON-Tu6o

TEPPUTOPHH .
Cratbs 14 95/

EQQEQK PUMHHAITUA

3arparuBaeMble TOCYHApCTBa He OTKAa3bIBAIOT 3aTparuBaeMbIM JMIIAM B NpaBe Ha
COXpaHeHWe HIM NPUOGPETeHHe TPaXkAaHCTBA MM B Mpase ONTAallMM B CBI3U C
NpaBONpeeMCTBOM TOCYIapcTB NyTeM THCKPHMHMHALMM MO JIOGOMY NPU3HAKY .

KommenTapum

1)  Crpemienue He KONMYCTHTH NUCKPUMMHALHMOHHOIG O6pallleHHs] C TOYKH 3PeHHA BOMPOCOB
TPXKIAHCTBA B CBA3M C MPaBONPEEMCTBOM TIOCYNAPCTB OGYCIOBMIIO BKIIOYEHHE onpeNeeHHbIX

COOTBETCTBYIOLIUX MOJOXEHUN B HECKOJBKO MCXKIYHAPOOHBIX AOrOBOPOB, 3aKMIOYEHHBIX MOClHe

24/ B cBA3M C ITHM CIENyeT OTMETHTb, YTO B HeIaBHUX CIyyasix HpaBolIpeeMcTBa
rocynapcts BocTouHo#t u LlenTpanbHoit EBpoOmbI, XOTSI 3aKOHOIATENbCTEO HEKOTOPBIX TOCYHAapCTB~
TPEEMHMKOB MpPENyCMATPUBANO, 4YTO HX TpaXkfaHe, KOTOPbie NOGPOBOIBLHO npuo6penu
TPaXIAHCTBO JPYroro rocynapcTBa-NpeeMHHMKa, aBTOMATHYECKHM YTPauMBAlOT HX rpaxIaHcTBO,
TaKoe 3aKOHONATENLCTBO HE TPeGOBaJO OT 3aTparMBaeMbIX JMIL MEePeHeCeHHMS WX MecTa

KUTENLCTBA. B 3TOM OTHOWeHMM EBpomelcKast KOHBEHIHS O rPaXJIaHCTBE MpeaycMaTpHBaeT,
9TO "rpaxmaHe rocyJapcTBa-npeNlIecTBeHHHKa, OGBIYHO NPOXHBABIIMe Ha TEePPUTOPHH,
CYBEPEHMTET Hal KOTOPOM TNepefaeTcs roCyNapcTBY-NPeeMHMKY, M He npuobpeTinMe ero

TPRXKIAHCTBA, HMEIOT NpPaBO OCTaBaThCA B 3TOM rocymapcrse". CM. OYHKT 1 a) craThH 20,
BokymeHT CoBera EBpomel DIR/JUR (97) 6. AHamormyHbIM 06pa3oM B cTaThe 16
BeHenuaHCKON meKiapanuu HpenycMaTpUBACTCA, 4YTO “OCYLIECTBIEHHe NpaBa BbIGUpPAThH
TPaKNAHCTBO TrOCYHAapCTBa-~NpeNlUecCTBEHHMKA WIH OLHOIO M3 rOCyRapCcTB~NPEeeMHHKOB He HOIKHO
HMCETh HMKAKMX NaryGHbIX NOCHEICTBHM NI TeX, KTO DellaeT STOT BBIGOP, OCOOGEHHO B
OTHOLICHUY MX NpaBa NMPOXHMBAHMA B TOCYAAapCTBE~NpEEeMHHKE M MX HaXoOsuIerocs B HeM

ABHXKHMOT0 MU HEOBHXUMOINO HMMyliecTBa". CM. Hdoxyment CoBera EBpomnt CDL~NAT (96)
7 rev.

95/ Cratbha 14 COOTBETCTBYET CTaThe 12, NpelNOXeHHOH CHeLHaNLHLIM HOKJIaIYUKOM B
€ro TPeThEM JMOKJIaKe, NOKYMeHT A/CN.4/480, crp. 87.

- 74 -



MepBON MHPOBOK BOHHBLI, O YeM CBUIETEILCTBYET KOHCYJNLTATHBHOS 3aKitouyeHHe ITOCTOSHHOMN
Manater Mexnynapognoro IlpaBocynus no geny "Acquisition of Polish Nationality", B
KoropoM Ilamara 3asiBHila, 4YTO "OJHA M3 MEpBLIX NPoOIEeM, KOTOPHie BO3HHKIM B CBS3H C
HeOOXOAUMOCTHIO 00eCHeuYnTh 3aUIUTY MEHBUIHHCTB, 3aKJI0Yajlach B HEIONYLIEHHH TOrO0, 4YTOGBI
[...HOBbIE IOCYZapcTBa, KOTOpPble B pPe3yibTaTe BOMHBI 3HAUHMTENBHO PACUIMPHIH CBOIO
TEePPHTOPDHIO H, CHAEHOBAaTCABHO, HACCNCHHEC KOTOPHBIX HE 6bLIO YETKO ONPECHCIHUBIINMCA € TOYKH
3peHHS MOJMTHYECKON NOSINBHOCTH] MO COOGPaKeHHMSIM DPachl, pPeNHTHH MIH A3bIKa OTKA3bIBANH B

CBOEM TIpaXHAHCTBE OINpeJeNeHHbIM KATeropusM JHL[, HeCMOTPS HA TY HEMCTBHTEJIBLHYIO CBA3b,
KOTOPYIO OHH HMMEIOT ¢ TeppuTOpHell, NepelaHHOM TOMY HIH HHOMY H3 YKa3aHHBIX

rocymapcre” 96/.

2) Ilpo6GieMa ITHCKPHMHMHALIMM B BOMNpOCaX paXXIaHCTBA TAaKXKe 3aTparvBaeTcs, XOTS H B Gojee
of1eM KOHTekcTe, B cTarhe 9 KOHBEHIMH O COKpalueHHMH OesrpaxpaHcrsa 1961 roma, koTopas
3anpelliaeT JHINATL IPaXJaHCTBa 110 PACOBBIM, ODTHHYECKHM, pPEJIWIrHO3HBIM MAH HOJHTHYECKHM
OCHOBaHHSIM, a TaKXe B craThe 5 MeXOyHapOTHON KOHBEHIMH O JHKBHIALIHH BCeX GOpM
pPacoBO¥ AMCKPUMUHANMH, KOTOPAs NpPeINHUCHIBAeT TOCYIapcTBaM OOeCleuHBaTh pa‘auonpaane
KaXJIOro YeJOBeKa nepel 3aKOHOM, 0e3 pPa3IuyMdA pachl, LBeTa KOXH, HallHOHANLHOTO HIH

9THHYECKOI0 MNPOHCXCXKIEHHH] B OTHOIIEHHH OCYHISCTBICHHA IPaBa Ha IPpaXIaHCTBO.
EBponeiickasi KOHBeHIIHMS O TpaXJaHCTBe TakKiKe CONEDPXKHT OOluee sanpelleHHE JTHCKPHMHHAIIHH B

BOMPOCAX TPaXmaHCTBA: TYHKT 1 crathd 5 KOHBEeHIIMM NpelycMaTpHBacT, 4YTO "IeHCTBYIOLIHE B
KaXJIOM TIoCylapcTBe~Yy4acTHHKE HOPMB! O TPaKmAHCTBe HE CONEpPKAT pa3lTHUYHM M He BKIOYAIOT

Kaxyio-JInb0 TPaKTHKY, PaBHO3HAYHYI0 MHCKPHMMHAIIHH 110 NPH3HAKY NOJa, DEJUrHH, pachl,
IBeTA KOXH MIH HAlHOHANLHOrO HIH STHHYECKOTO TPOMCXOXIeHHMS" 97/.

96/ P.C.I.J. 1923, Series B, No. 7, p. 15.

97/ Crates 18 KoHBeHLMH HOPIMO YCTAHABIMBAET, YTO HTO MNOJOXKEHHE SBIAETCS
NPHMEHUMBIM H B Cy4Yasx MpaBorpeeMcTBa rocymapcrs. Joxyment Cosera EBponsl
DIR/JUR (97) 6.
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3) XO0TS HUCKPUMHHAUWS B GOJBLIMHCTBE CIy4aeB OCHOBBLIBAETCS Ha BBIIEYIIOMARYTRIX
KPUTEpHSX, MOIYT BCe XKe CYINeCTBOBATh M APYrde NPU3HAKM VISt KMCKPHMHHAIMH B BOMPOCAX
TPAXMAHCTBA B CBA3H C IpPaBONPeeMCTBOM rocymapcts 98/. Ilosromy Kommccus pelMia He
BKIIOYATb B CTaThiO 14 MOSCHUTENLHBIA MepedeHb TAKMX KPHTEPHEB M cleiala BHIGOp B MOJNbL3Y
o6wie#i GhOpMyNBI, 3anpewiaolied TUCKPAMMUHALMIO IO "mo60My NPHU3HAKY", u3beras B TO XKe

BpeMs pHUCKAa KaKoro-iM60 TOJKOBaHMS a contrario.

4)  Crareqa 14 3anpewiaeT THCKPHUMHHALMIO, NPHBONSIIYIO K OTKAa3sy KaKOMY-THGO
3aTparuBaeMOMYy JIMIy B NpaBe Ha KOHKPETHOE TPaXaHCTBO MIM, B 3aBHCHMOCTH OT
OGCTOSITENCTB, B NpaBe ONTaUMH. OHa He KacaeTcs BOMPOCA O TOM, MOXKET JTH 3aTparusaeMoe
TOCYRapCcTBO MCHONB30BATh JNIOGOM K3 BLIUEYNOMSHYTHIX HIA aHANOTHYHBIX KPHTepHEB IS

PaciIMpenusl Kpyra JIHMI, KOTOpble BIpaBe MPUOGPECTH €ro IPaxHaHCTBO 99/.

5) Hexoropele unensl KoMuccuM BBIpasHIM COXAlleHHe MO NOBOJY TOro, 9YTO CTaThsi 14 He
KacaeTcst BOHPOCA O MWCKPAMMHALIMOHHOM OTHOHMIGHMH TFOCYHapcTBa-HpPEeeMHHKA K CBOKM
TpaXJaHaM B 3aBHCHMOCTH OT TONO, MMeNH JIM OHH €ro IPaXXHaHCTBO JO MpPaBONpPEEMCTBA
TOCYRapcTB MM XKe NPHOOGPENHM 3TO TPaKHAHCTBO B PE3YNLTATE TAKOFO

npasonpeeMcTBa 100/. [lpyrde uireHbi KOMHCCHM moNaraii, YT0 3TOT BOIPOC OTHOCHTCA K
cdepe npaB YyeaoBeKa M HOCHT Goixee OGLUHI XapaKTep M MO3TOMY BBIXOOHT 32 Npefelbl chephl

OPpHAMEHEHUs HACTOAIIHX INPOEKTOB cTraTell.

28/ CM., HanpuMmep, MTOTH HeJaBHero OGCYXIEHHS BOIPOCOB, KacaluuXcss NpUMEHeHHs
TPe6OBaHMs 06 OTCYTCTBHM CYJMMOCTH INpH IpeNOCTaBICHHH FPaXXHaHCTBa [0 OOTaUMH. B CBA3M

. ¢ 3THM 3KcrepTsl CoBeTa Esponer 3asBastnm ¢ YTC "[Xx0TsL] TpebGoBanue 06 OTCYTCTBHH CYITHMOCTH

B KOHTEKCTe HATypalM3alNM SIBISETCS OGBIMHBIM M HODMANBLHBIM YCIOBHEM H COBMECTHMO C
eBPONEHCKMMH HOPMaMH B 3TOM 06MacTH, ...HaHHas NpoGiema NpHOGpeTaeT HHOM XapakTep B
KOHTEKCTe NpaBOMpeeMCTBA TOCYAapCcTB, [KOTHa] MpeNCTaBIseTcs COMHMTENLHBIM TO, MOryT

JH. .., COrIAaCHO MEXAYHApDOLHOMY NpaBy, rpaxfaHe, KOTODble XKHIH NECSTHICTHAMH HA KAHHON
TEPPHTOPHH ¥, BO3MOXHO, HJaKe PONUIMCH TaM, ObITh JMIUEHBl I'PAXKIAHCTBA TOJNBKO NoToMy,
9TO OHH HMMEIOT CYAHMOCTh..." (Report of the Experts of the Council of Europe on
the Citizenship Laws, op. cit., paras. 73 and 76). AHaJOrMYHas TOYKA 3PEHHS
Oblta BbIcKasaHa axcmepramu YBKB, no MHenuio KOTOPBIX, "BBIGBVMXXEHHE TaKOro YCIOBHS IHpH
[IpEMOCTABICHNM TPaXIaHCTBA B KOHTEKCTe NPAaBONPEEMCTBA OCYJAPCTB SIBISETCH HeonpaBEaHHBIM
[H] 6bIO GBI DHCKPUMMHALMOHHBLIM 110 OTHOLUGHHIO K YacTH HaceJIeHHMsI, KOTOpas HMeeT

PeasbHyI0o U ReHCTBHTENBHYIO CBA3h C [TOCYXapCTBOM-NPEEMHHKOM ] " (The Czech and Slovak
Citizenship Laws and the Problem of Statelessness, op. cit., para. 76).

99/ CM. KOHCYNLTaTHBHOE 3aKJIOYeHHe MeXaMepHKAaHCKOro Cyma Mo npaBaM YeNoBeKa OT

19 smBaps 1984 rojma mo Hejay "Amendments to the naturalization provisions of the
Constitution of Costa Rica, International Law Reports, vol. 79 p. 283.

100/ CM. nox 3THM YrioM 3peHHS NYHKT C) CTAaTbH 8 BeHenuaHcKON geKkNaparyuu,
KOTOPBI HEMOCPEeACTBEHHO KacaeTcss 3TOro BONpPOCa M npegycMaTpHBaeT, 4YTO: "Te JMIA,
KOTOPBIM OBLIO HPENOCTABIECHO [rpaXKIaHCTBO rocymapcrBa-npeeMHHKa], MOJL3YIOTCS a6CONIOTHO
PaBHBIM OOpallleHHeM Hapsgy ¢ APYTHMH FpaXXIaHaMy rocymapcTBa~mpeeMHHUKa" .
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Cratbs 15 101/

Qg;ggggﬂng MPOH3BOJBHBIX pelIeHWH MO BOINPOCAM TPAXIAHCTBA

[Ipr nprMeHeHHH MONOXKeHHH JIOG0ro 3aKOHA HIH MEXIYHApOLHOrO IOroBopa

3aTparHBaeMble JHIlAa HE MOryT OBITh TMPOMU3BOJBHO JHIUCHBI TPaXKIaHCTBA rocymgapcrsa-—
npenlIecTBeHHNKA B HM HE MOXeET ObLITH HPOW3BOJNBHO OTKa3aHO B IpaBe qa npnoﬁpe’re}me

rpaXgaHcTsa IocyiapcTBa-IpeeMHHKa HIH Xe¢ B NpaBe ONTaLlHH, KOTOPBIMH OHH 06Jajaior
B CBSI3H C IIPaBOMPEEeMCTBOM I'OCYHapcCTB.

MM H

1) Craths 15 OpHMeHseT K KOHKPETHOW CHTYAWM NpPaBONPEeMCTBAa TIOCYIApCTB NPHHIMH,
BOMJIOLIEHHBH B NMyHKTe 2 CTaThH 15 BceoGlieli meKIapanpM NpaB YeOBeKa, KOTOPBIH

[IpefyCMaTpHBaeT, YTO "HHKTO HEe MOXeET OBbITh NPOH3BOJBLHO JMLISH CBOEr0 TPAaXKIaHCTBA HIH
IpaBa H3MEeHHTb CBOE TPaXZAHCTBO". 3anpellieHHe MPOM3BONBLHOrO JNHIIEHHS IpaX[AaHCTBA OBLIO
DONTBEpXJeHO B psife APYIrUX HOKYMEHTOB, TakKHWX, KaK KOHBEeHLHS O COKpalleHHH
GesrpaxmaHcTBa 1961 roga 102/, KoHBeHIMs 0 mpasax peGenka 1989 roja 103/ u
EBponeiickasd KOHBeHUMS O rpaxpgaHcTBe 1997 roga 104/.

2) Crarsd 15 cONEepXKHT HBa ayeMeHTa. I[lepBLIM HIEeMEHTOM SABIICTCS 3anpellecHHe
TIPOM3BOJNBHOrO JIMINEHMS rOCYAapcTBOM~MPEALISCTBOHHEKOM CBOSr0 IpaXXJaHCTBA 3aTPardBaeMbIX
JA¥L, KOTOPHIE BOpaBe COXPAHHTH TaKOe rPaXMAHCTBO TMOCKe MPaBONPesMCTBA IOCYNapCTB, H
3anpellleHde MPOH3BOJLHONO OTKa3a rOCYAapCTBOM-IPEeMHHKOM NpPENOCTaBHT: CBOES TPaXAIHCTBO
3aTparMBaeMBIM JHIAM, KOTOpble BIpaBe NMPHOGPECTH Takoe TPAXAAHCTBO JHGO ex lege, 6o B
pesyibTaTe ONOTALMH. BTOpOH 3JEMEHT 3aKJII0YaeTCs B 3alpellleHHH MPOM3BOJNLHOIO OTKasa
KakoMy-Ju60 JMiy B OpaBe ONTAlMH, KOTOPOe SBIAETCH BLIPAXKEHHEM €ro 7paBa H3MEHHTL CBOE

rpaXXIaHCTBO B KOHTEKCTe IIpPaBONpPeeMCTBa rocynapcrs.

3) BpomHOe CIOBOCOYeTaHMe "NPH NPHMEHEHHH MNOJOXEHHH Nio60ro 3aKOHA HIH
MEeXIYHapOJHOrO JONOBOPA™ YKa3bIBAaeT, WYTO LEJb STOM CTAThH 3aKJIIOYaeTcs B MPEeXOTBPALICHAM
aNOynoTpeGiieHnlt, KOTOpble MOIYT COBEpLIAThCS B MpoLlecce NPUMEHEHHS NPaBOBBIX NTOKYMEHTOB,

101/ Crares 15 COOTBETCTBYeT CTaThe 13, NpemnoxeHHOH CrelHaNbHBIM TOKIaTIHKOM B
ero TpeTheM IOKJame, IOKYMeHT A/CN.4/480, crp. 91.

102/ [IIyekrT 4 cratse 8.
103/ Crates 8.

104/ IIyHKT c) craThd 4 H CTaThi 18,




KOTOpBIe caMH MO ceGe SBAAIOTCS COBMECTHUMBIMH C HACTOSUHIHMH IIPOCKTaMH CTaTeH.
Bmpa)xeuue "IOJIOXKEHHS JMIOOO0ro 3aKOHa MM MEXAYHapOIHOro mOorosopa” CICHYeT TOJKOBaTh KaK

CChUIarOlieecss Ha 3aKOHOHATeNbHble MONOXEHMS B IHEPOKOM CMBICIE 9TOr0 TePMHHA HIM Ha
JOTOBOPHBIC IOJNIOXKEHMS, KOTOpPble MMEIOT OTHOLUGHHE K NPeNOCTAaBICHHIO MIH JHUISHHIO

TpaxXHaHCTBA HIU Xe K NpPH3HAaHHUIO HpaBa ONTALUMM 33 KOHKPETHBIM 3aTparuBaeMbIM JIHIIOM .
BeipaxkeHue "KOTOPbIMH OHHM O6NamaioT" 03HaYaeT Cy6beKTHBHOE IpaBo JIO6OI0 Takoro JIvla,
OCHOBBIBAaIOHICECS HA BBIUCYNOMSHYTBIX MOJOXEHUSX .

Crates 16 105/
!IQOHSEYQBI. Kacaroumuecs BCOIIPOCOB PAXIAHCTBY

3asiBNeHHs O NPHOGPETEHHH, COXPAHEHMH MM OTKase OT rpaXKIaHCTBA NHG0
OCYLIECTBICHHH MNpaBa ONTALMHM B CBA3M C MPABONPEEMCTBOM T'OCYHAPCTB PaccMaTpHBAIOTCS
6e3 HEONMpPaBIAHHON 3alepXKH, M COOTBETCTBYIOLHE PELUEHHSI H3TAIOTCA B MHCHMEHHOM
BUNe H OTKPEITBL JJIS NMEPeCMOTPA B PaMKaX HNeVCTBEHHOM amMHHHCTPATUBHON MM Cyme6HOM

NPOLEAYPEI.

MMEHTapun

1) Crates 16 mpusBana o6ecHeyYMTb, 4YTOGBI npouenaypa, WHCHONb3yeMas B OTHOLUCHMH BONPOCOB
TPaXJaHCTBa B CIy4asix HPaBONPEEMCTBA TOCYHApPCTE, ObLIa YHOOPSTOYEHHON C YYeTOM ee
BO3MOXHOrO KPYIMHOMACIUTaGHOr0 BO3EHCTBHS 106/. DIeMEHTbI, HM3IOXEHHBIC B HTOM

HOJIOXKEHHUH, SBIAIOTCS MUHHMANLHBIMU TpeGOBAHUIMH B 5TOM OTHOIUEHHUH .

2) Ipomecc mepecMOTpa pellleHHP, KACAIOLIMXCH IPaXIaHCTBA B CBSI3H C MPABOMIPEEMCTROM

’rocy,n;apcrs, OCHOBBIBAJICSI B IPAaKTHKE Ha MOJOXEHUSX BHYTPHIOCYHapCTBEHHOI'0 IipaBa,
PEryJIHPYIOLIMX MEPECcCMOTP AEMHHHCTPATUBHBIX DPEINeHMN B meaoM. Takol epecMoTp MOXKeT

OCYBIECTBIATHCS KOMIETEHTHBIM AIMHHHCTPATHBHLIM HIIH YrOJOBHBIM CYZOM B COOTBETCTBUH C

105/ Crarea 16 COOTBETCTBYeT cTaThe 14, mNpemnokeHHOH CrHemHambHLIM DOKJIANYHUKOM B
€ro TpeThbeéeM HOKIaje, AOKYMeHT A/CN.4/480, crp. 93.

106/ B cBa3u ¢ HCNABHHMH CIyYassMH IIPaBOIIpPEEeMCTBa rocymapctB HcnonHure nbHbIH

komuTeT YBKB mNOgYepKHYN BaXXHOCTD MCIIONb30OBAKHUS CIIpaBeJJIMBLIX M OBICTPHIX HpOLIEAYD,
OTHOCHIIMXCA K BOOPOCaM FpPaXHaHCTBa, HONYEPKHYB, 4YTO "HEBO3MOXHOCTD YCTaHOBJIEHMSA

TPAXNAHCTBA. . . MOXET NPUBECTH K... NepeMelleHHo”. (Jokiaan HCHOMHHTEILHOIO KOMHTETS
TIporpammer BepxosHoro kommccapa Oprannsamun O6benuneHHsx Hamuit no JenaM GexXeHUeB O
paboTe ero COpoK uIecTol ceccuu, OdHIMAILHBIE OTY Thl I'eHepasbHOU A JIGH , OSATHECCHT

geccus, IOmonHeHue N 12A (A/50/12/Rdd.1), nyHKT 20.)



BHYTPEHHHM TIPaBOM KaXKAOro rocymapctsa 107/. Kpome TOro, BoIpaXeHHe "IEPECMOTP B

paMKax... aIMHHHCTPATHBHON HIH CyNeGHOM NpOHEeNypHI", HCIONB3yeMOe B TEKCTe BTOH CTaThH,
He HaBOZWT Ha MBICHL O TOM, YTO [Ba YKa3aHHBIX BHIA MPOLELYPHI SBISIOTCS

B3aUMOHUCKIOYaomumMy 108/,

Cratea 17 109/

O6Men_HHDOPM e, KOHCYJLTAIHH M _IeperoBOpbI

1. 3BarparuBaemsle rocylapcTBa OOMEHHMBAIOTCS HHbOpPMallHed M MPOBOHSAT KOHCYJNbTALHH
B LedsSX BBISBICHHS MIOOBIX OTPUIATENBHBIX IIOCIEACTBHM, KOTOPhIE MOTYT BO3HHKHYTH B
peayibTaTe MNpaBOTIPEEMCTBA OCYZAPCTB IS 3aTParHBaeMbIX JIMI[ B OTHOLIEHHH HX
rpakJaHCTBAa M JPYTHX CBSI3aHHBIX ¢ BTHM BONPOCOB, KAaCAIOILIMXCSH HMX CTaTyca.

2. 3aTparuBacMble IOCyZapcTBAa CTPEMSATCH, KOTOA 3TO HEOOXOOMMO, HaWTH pelIeHHe C
[eIbI0 YCTPaHEHHS HIH CMSAIYeHHS TAaKHX OTPHUATENbHBIX MOCHEICTBHI IyTeM IeperoBopoB
W, B COOTBETCTBYIOLIMX CAy4Yasx, MIOCPENCTBOM COTJIALIEHHS.

KommeHnTapun

1) KoMmuccus cownta, 4r0 oOMeH HHDOPMAIIHEW U MpOBeldcHHE KOHCYIBTAIIME MeXIy
3aTpardBaeMbIMH TOCYIapCTBAMH SBISIOTCS XKH3HEHHO BaXHBIMM KOMIIOHEHTaMH JIO60T0

IeIeHaNIpaBlieHHOr0 HM3y4YeHHsI IMOCHeHCTBHUN INpPaBONpPeeMCTBA TOCYZAPCTB LS 3aTparvuBaeMbIX JIHL .
ue.TIb TAKUX YCHIMM 3aKNIO4YaeTcs B ONpefelieHMM OTPHUATENBbHBIX IOCIEICTBHH, KOTOphIe

Kakol-1u60 KOHKPETHBIN CiIy4ail NpaBONPEeeMCTBA FOCYIapCTB MOXET HWMETh Kak IS I'paXXIaHCTBA
3aTpParWBaeMslX JHI[, TAaK ¥ B OTHOWIEHHH HPYrHX BONPOCOB, BHYTPEHHE CBSA3AHHBIX C

rpaXXHZaHCTBOM.

107/ CMm. "Nationalité, minorités et succession d’Etats dans les pays
d’Burope centrale et orientale", CEDIN, Paris X-Nanterre, Table ronde,
décembre 1993, responses to the Questionnaire (He MyGJIMKOBAIOCH) .

108/ Takum xXe 06pasoM cTaThs 12 EBpPONEWCKOW KOHBEHIMH O TIpaXIaHCTBe
VCTaHABIHBAET TPeOOBAHME, COMVIACHO KOTOPOMY DELIEHHS, KAaCalolMecsd IPaXIaHCTBA, "OTKPBITHI
OIS TepecMOoTpa B paMKaxX AQIMHHHMCTPATHBHONM HIH cymebHoM mnpouemypsl”. KoHBedmus Jaliee

nopepycMaTpuBaeT Cledyrliie TpeﬁOBaHKH B OTHOLUIEHHH NpoLeayp, KacalLIHXCA TPpaXIaHCTBa:
Pa3yMHBI1 NepHON BpeMeHH IJSI PacCMOTPeHHs 3asBAeHHNM N[O BOINpOcaM TIpaxKIaHCTBa, H3JIOXeHHe

OPYYMH NPH NPHHATHH pellleHHH MO STHM BOMpocaM B MHCAMEHHOM BHJe M DasyMHBIE COOPBI
(cratem 10, 11 u 13, coorBercTBeHHO). Jlokymenr Coseta EBpoumsl DIR/JUR 97 (6).

109/ Cratbs 17 COOTBETCTBYET CTaThe 15, mNpemiioXeHHOV CnelnualbHBIM IOKIATYHMKOM B
ero TpeTbeM NOKIame, ITOKYMeHT A/CN.4/480, crtp. 94.
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2) B nyHKTe 1 ycTaHaBIHBaIOTCS 06si3aTeNIbCTBA 3aTparuBaeMbIX T'OCYHAapCTB B 3TOM OTHOLUSHUH
B Goiee 061X BBIpaXeHHsAX 6e3 VKa3aHHSd Ha TOYHLIA OXBaT TaKHX BOIIPOCOB, KakKHe IOJIXKHBI
CTaTh NpPeIMETOM KOHCYIBTALIMM MEXIy HHUMM. Oz u3 Hambollee BasKHBIX BOIIPOCOB KacaeTcs
npenoTBpalieHus Oe3rpakgaHCTBa. BMecte ¢ Tem 3aTparuBaeMbie roCyJapcTBa TaKiKe pellaloT
TaKHe BOIpPOChI, KakK JBOHHOe TPaXKIaHCTBO, pa3felieHHe ceMel, BOHMHCKAs 065[33.HHOCTI>, IICHCHH

U Ipyrde nocoGHs B pPaMKaX CHCTEMBI COLHANbHOrO OGecreveHMs, MpaBo Ha TpPOXKKUBaHHE K T.H.

3) B cBi3H C NYHKTOM 2 Lelnecoo6pa3HO OTMETHThL JBa acIeKTa. Bo-nepBsIx, 0653aTeNLCTBO
NIPOBOIHMTL NEPETOBOPLI € LENbi0 HAWTH pelleHHe He CYLIeCTBYeT aGCTPakTHO: TOCYIapCeTBa He

MOJDKHBI BECTH NEPEroBOPLI, €CIIH OHM He ONpPENeNMIM KaKHe-NHM60 OTPHIATENbHble NOCHeICTBUS
RIS 3aTParvBaeMbIX JMI NPHMEHUTENbHO K BHIIEYTIOMSIHYTHIM BONPOCaM. BO~BTOPBIX, BOBCe He

npeagnoiaraeTcsa, 4YTO JIO6bIe NeperoBOpel MOJLKHLI HEHU36EXHO BecTH K S3aKJIICYCHHIO cOoIianleHus.
Hanpnmep, WX Heib MOXeET OBITh HOCTHMIHYTa BCEro JIMINL IIOCPEICTBOM COIIACOBAHUS

HALMOHANLHOrO 3aKOHONATENLCTBA WM aIMMHHCTPATHBHBIX pelleHMH. OIHaKO 3aTparuBaeMile
TOCyHapcTBa MOIYT MPEANOYECTh 3aKIOYMTh COTNMAlIeHUe IS DPElleHHUs NpoGleM, KOTOpLie ObLLIH
MMM BBIIBIEHBI 110/. OO6s3aTeNLCTBO, YCTAaHOBIEHHOE B MYHKTE 2, CHELYET MOHUMATH C

YYeTOM 3THX HABYX COOGpPaKeHHM .

4) Mo muenuro Kommccunu ¢ CYLIECTBYET TECHasl CBSI3b MEXIYy o00s3aTelbCTBaMH ’
YCTaHOBJIICHHBEIMM B CcTaThe 17, U NpaBoOM Ha FpAXIOaHCTBO B CBsI3M C IIPaBOIIPEEMCTBOM

FOCYRapcTB, 3aKpeIIeHHBIM B CTaTbe 1, TNOCKONBKY Lelb HMEPBBIX 3aKIIOYAeTCS B O6ecHeyYeHuH
TOFO, WYTOGHI MpaBO Ha TPaXKJAHCTBO SBIAIOCH HEMCTBYIOLIMM OpaBoM. CraThs 17 TakiKe

OCHOBBIBACTCS Ha OOLUeM NPHHIMIIE HOPM [PaBa, KACAIOLIMXCS MPaBONpPeeMCTBA rOCYZapcTB,
KOTOPBIA NPefyCMATPUBAET YPEryJHPOBAHHE HEKOTOPLIX BONPOCOB, OTHOCSLIMXCS K [PaBOMPEEMCTBY

TIOCPENICTBOM  3aKIIOYCHUS COIVIALIEHHMST MeXNIY 3aTParBaeMbIMH FOCYZapCTBAMH M KOTODBI
BOIJIOLIEH B BeHCKOW KOHBEHIMH O IIPaBONpeeMCTBE IOCYQapCTB B OTHOLIGHHM roCyEapcTBEeHHON

COGCTBEHHOCTH, TOCYLapCTBEHHBIX ApXHBOB M roCyIapCTBEHHBLIX JOJAros 1983 rona.

110/ Hanpumep, Yewckas Pecny6muka u ClOBaKHS 3aKJTIONMIM HECKOBKO corjalueHul
TaKOro xapakTtepa, Hampumep I[OroBop O BpeMEHHOM mNpaBe (GUIMYECKUX H [OPULUYECKMX JIMLL
SaHMMaThCS NPEeNpUHUMATENECKON HesITeNbHOCTHIO Ha TePPUTOPHUM Mpyroii Pecny6iuki, Iorosop
O B3aWMHOM TPYNOYCTPOHCTBe rpaxnaH, JOroBop O Mepegaye NpaB H O6SA3aTENbCTB MO TPYLOBLIM
ZOroBopaM rpaxKfiaH, paGOTaBIIMX B OPraHax M yupexIeHHsSX YellcKol wu CioBaukomn
PepeparusHON Pecny6auku, Joroeop o nepefade IpaB M OO5I3aTeNbCTB CIIYXKAllUX demepanbHoi
NOMMUMHM M CIYXalHMX BOMCK MMHHCTEPCTBA BHYTPEHHHX fes, JOrOBOP O COUMANBHOM
obecnie4eHHM W aJMHUHHCTPATHBHLIN pPErIaMeHT K aromy JloroBopy, JloroBop o ciyxk6ax
3HpaBOOXPaHEHHS, J[OroBOP 06 YIOCTOBEPEHHSAX JMYHOCTH, NPOE3THBIX JOKYMEHTaX, BOIHTEILCKHMX
YROCTOBEPCHHAX M TEXHHYECKMX ITacNOpPTax aBTOMOGHIEH, JIOroBOp O NPH3HAHHM NUIIOMOB M
y4eHbIX cTeneHeidi, CornalleHWe O 3alUNTe WHBECTMLMN M DI IPYruX COMalleHui, KacaloluMxcs

HHAHCOBEIX BOMPOCOB, BONMPOCOB HANOrOOGIOXKEHWS, B3AUMHOW NPABOBOE NOMOIIH,
COTPYZHMYECTBA B AIMMHMCTDATHBHBIX BOMPOCAX H T.J.
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5) Crares 17 He KacaeTcs NpoGlIeMsi, KOTOpas BO3HUKAET TOrHAa, KOTLa OQHO U3
33TparuBaeMbIX TOCYIApCTB He JefCTByeT B COOTBETCTBHH € €€ IOJOXEeHMAMH HIH KOTia
fIeperoBOpbl MeXXOy 3aTparHBaeMBIMH [OCYZapcTBamM# npepBaHel. OIHaKo JaXe B TakHX
CHTYALMSiX 3aTpardBaeMbleé TOCYZapCTBa HecyT onpefelieHHble OGA3aTENbCTBA, M OTKa3 OZHOH
CTOPOHBI TMPOBOIMTL KOHCYNBTAllMM H MeperoBOPhI He BiIedyeT 3a co60#i MOJHOM CBOGOMBI IEHMCTBHM

OISt Xpyro CTOPOHBI. DTH 06s3aTe)IbCTBa BKIIOYEeHBI B YacThb I HAcTOALUIMX MPOEKTOB crarel.

Crarss 18 111/

Ipoune rocvaapcrsa

1. HuuTo B HACTOSIUMX [IPOEKTaX CTaTe# He TpeGyeT OT rOCYAApcTB paccMaTpHUBATh
33aTparHBaeMbIX JMI[, He WMEIOLMX NEeHUCTBHTENbHON CBA3H C 3aTparHBaeMbIM TIOCYLapcTBOM,
B KadecTBe IpaXKHaH STOr0 FOCVIApPCTBa, €CHH TONBKO 3TO He MpHBEJeT K TOMY, 4YTO 3TH

Juna OGyOyT paccMaTpuBaThCcs B KauecTBe juil Ge3 rpakpaHcTBa.

2. HuyuTo B HACTOSHIMX MpoOeKTax craTell He MeliaeT rocyaapcTBaM paccMaTpHBaTh
3aTpardsaeMbiX JIHI[, KOTOPhIe¢ CTaNH JNHIIAMHA 6e3 TpaXIaHCTBa B PE3YyJaLTaTE

NpaBONPEeMCTBA TOCYIapcTs, B KavecTBe TPaXgaH 3aTparMBaeMOro IOCYHapcTBa,
IPaXIaHCTBO KOTOPOro OHH OYOyT Bhpase MPHOGPECTH MM COXPAaHHTh, ©COM 3TO OTBedaer

HHTepecaM TaKHX JIHII.

KomMeHTapuh

1) IMysxT 1 3al0MIAeT NPaBO MHBIX TOCYZApCTB, HEXEAH rocyJapcTBO, MNpeNocTaBHBLIES CBOE
IPaXJaHCTBO, He INPH3HABATL TPAaXITAHCTBO, NPeROCTABIEHNOe KaKMM—AHO0 3aTparnBaeMbiM
rOCcYmapcTBOM B HapyllieHMe TpeBoBaHuMs o HedcTBuTenbHol cessu. Camo no cebe
MeXIYHapOIHOEe MpaB0 He MOXKeT aHHYJIHUPOBATL HIM KOPPEKTHPOBATh ME#CTBHE HALMOHAIBLHOIO
3aKOHOZATENLCTBA O IpaxigaHcTBe (U3HYMECKHX JIML], HO HOMYCKAaeT “ONpeleNeHHBI KOHTPOIb 34
TeMm, YTOOBI TOCYHApcTBa HeE NPOSBIASIH 4pe3MePHON aKTHBHOCTH B MNPeNOCTABICHHH CBOEro
rpaXkmaHcTBa, JIWIUAS TakKve pelleHHs OGONbLIIMHCTBA MEXAYHApPOOHBIX NOCIENCTBUH", HOCKOIBKY

"pEelIMMOCTh KaXJOr0 rocygapcTBa NpPefOCTaBUTL CBOEC TPaXHaHCTBO BOBCC HE 0653aTeLHO

111/ Crares 18 COOTBETCTBYeT CTarbe 16, NpefnoxXeHHOR CnelMalbHBIM AOKJIAIYHKOM B
ero TpeTheM HOKJIane, NOKYMeHT A/CN.4/480, crp. 97.




HOIKHZ OBITL 6e30rOBOPOYHO HPHUHSTA Ha MEXAYHAPOLHOM YpOBHE" 112 /- B Koneynom
cYeTe pOJIb MEX[AYHapOLHO-TPABOBBIX HOPM, KACAIOLIMXCS TPaXZaHCTBa, B LENOM, MO KpalHel
Mepe ¢ TOYKHM 3peHHs] OOGIUMX NPHHUMIOB H OOLIYAEB, B ONPENENEHHOM CMBICHE SBISETCS

HeraTUBHON 113/.

2) Heo6xomuMOCTh "NpPOBECTH pa3indhe MeXAY y3aMH IpaXaaHCTBa, KOTOpBIe SIBIISIIOTCS
HpPOTHBONOCTABMMBIMHM B OTHOLUGHMH JAPYTHX CYBEPEHHBIX TOCYJapcTB, H y3aMH, KOTOpbIe
TaKOBEIMH HE SBISIOTCS, HECMOTPS Ha MX JEHCTBEHHOCTh B MpefeiiaX IOPHCHMKIHM [ TaHHOIO]
rocymapcrBa" 114/, mnpHBENO K CO3TAHHIO TeOpuH 3¢ eKTHBHOrO rpaxpaHcrsa 115/.

YTo KacaeTcsl KOHKDPETHOH CHTYaItuul NpaBonpeeMcTBa TOCYHAPCTB, TO TaKXKe LIMPOKO IPHU3HAHO,
9TO0 "“HOJDKHA HMMEThL MECTO JOCTAaTOYHAsL CBA3b MeXX Iy rocynapCcrBOM—~NpeeMHHUKOM U JIHIaMH ,
KOTOpPBIX OHO OOBABISET CBOUMM rpaXxXxjgaHaMH B CHIIY npaBonpeeMcTBa, H HOCTATOUYHOCTL TOM
CBA3HM MOXeT OBITh NOABEPTHYTa HPOBEPKE, €CHM TOCYNAPCTBO~IPEEMHHK TOMBITAETCS OCYIHECTBUTD
IOPHCIUKIIUIO Ha)I 3THMH JHIAMH B OGCTOHTBJILCTBax, HeGJIaronpnx'mo paccMaTpuBaeMbIX B
MeXOyHapoOOIHOM MpaBe, HWIH NONBITAETCS B3AThL Ha cebOS MX OTUIINIOMAaTUYEeCKOe

IpelCTaBATENBCTBO; BCE 3TO BO3MOXHO MNPH TOM YCIOBHM, YTO HalHeTCs IOCYyHZapcTEO,
ob6jagaroliee KOMIETEHIIMEH TNPOTECTOBATh OT HMEHH 3THX Jan” 116/.

112/ Oppenheim’s International Law, op. cit., p. 853.

113/ Cm. Rezek, op. cit., p. 371; Paul Lagarde, La nationalité
frangaisge, Paris, Dalloz, 1975, p. 11; Jacques de Burlet, "De 1’ importance
d‘un ‘droit international coutumier de 1la nationalité’", Revue critique de

droit international privé, 1978, vol. 67, p. 307 et seq. CM. TakXe NYHKT 4

KOMMEHTapusi K npeamoyJe.
114/ Rezek, op. cit., p. 357.

115/ Cm. Brownlie (1990), op. cit., p. 397 et seq.; H.F. van Panhuys,

The Role of Nationality in International Law, Leyden, Sijthoff, 1959, p. 73

et seq.; Paul Weis, Nationality and Statelessness in International Law,

second edition, Germantown, Maryland, Sijthoff-Noordhoff, 1979, p. 197 et
seq.; de Burlet (1978), op. cit., p. 323 et seq. Ilo Muenuro Illapas Pycco,
TeOpust 3(h(PEKTHUBHOTO TPaXKTAHCTBA SIBISETCH "KOHKPETHBIM acHeKTOM Golee obuielt Teopuu

3] GPEeKTHBHOrO MPaBOBOI0 CTATYCA B MeXIYHapPOLHOM npaBe" (Rousseau, op. cit., p. 112).

116/ oO’Connell (1967), op. cit., p. 499.
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3) Psag aBTOopoB 117/ paboT IO TeMe TpPaBONpeeMCTBa IOCYHapcTB, KOTOPBIE

NpHUAEPXKUBAIOTCA MHEHHS O TOM, YTO FOCYIapcTBO-IIPEEeMHHK MOXKET ObITh OrpaHH4YeH0 B CBOHX
MOMHOMOYMSAX PacTpOCTPAHSITL CBOE T'PAXIAHCTBO Ha JHL, He HMEIOWIHUX IeHCTBUTEILHOW CBS3H C
3aTparuBaeMoOM TeppHUTOPHEM, OOOCHOBBIBAIOT CBOH apryMeHTHI pelileHHMeM Mexnynapogroro Cyma
no meny "Nottebohm" 118/. B cBoem pemennn Cym yKa3al HEKOTOpPHIE 2JIEMEHTBI, Ha
KOTOPBIX MOXET OCHOBBIBAThCH 3¢deKTHBHOE IpaxnmaHcTBO. Kak ykasan Cypm, "BO BHUMaHHe
TIPHHEMAIOTCS DAa3MYHBIe aCMeKThl, 3Ha4eHHe KOTOPBIX 3aBHCHT OT KOHKPETHOrO [ela:  BaXKHBIM

$aKTOpoM SBIAeTCS OOLIYHOE MECTO JKHWTEeNICTBA JAMIA, HO €CThb M Hpyrde GakTOphl, KakK=TO:
KDYT ero HMHTEpPecOB, ero ceMmeilHble CBS3H, €r0 ydYacTHe B OOLUECTBEHHOHN >KH3HH, OPMBS3AHHOCTH

K KOHKPETHOH CTpaHe, NposBIseMasds HM CaMHM M BOCOHMTAHHAas TakKXe B ero JeTsX,
HT.H5." 119/. OpgHako clegyeT OTMETHTb, YTO HMTAJO-aMepHKaHCKas KOMHCCHR 0o

NpYMUPEHHUIO, paccMaTpHBas Helo "Flegenheimer" (1958), npuulga K BBIBOEY O TOM, HTO
OHa HeIpaBOMOYHA OOGBABHTHL HeNeHCTBHTENLHLIMM Ha MeXAYHAPOSHOM YPOBHE MOCIEXCTBHSI
IPaKIZAHCTBA, HPEIOCTABISHHOrO TOCYJZAapCcTBOM, JaXe MpPH OTCYTCTBHM HelCTBUTENbHOW CBA3M, 3a

HCKIK4YEeHHEM ClIy4aces MOLLICHHHYECTBA, Heﬁpexmocrn WK Cephe3HO¥ OIIROKHU 120/.

4) Ha npaktuke miIs ONpelefieHUs KOMIICTEHIIMH TOCYyHapcTBa~NpeeMHHKA NPelIOCTABIATh CBOE

rPaXIaHCTBO ONpPefeleHHLIM JHLAM DACCMATPHBAIHCH HIH HPHMEHSINCh Da3sAWYHbIE KPHUTEpHH,
TaK¥We, Kak OOGLIYHOE MECTO KHTEJNLCTBA MIH MecTo poXieHus. Tak, Hanpumep, B

117/ Cwm. HampmMep, Ruth Donner, The Requlation of Nationality in
International Law, 2nd ed. (Irvington-on-Hudson, New York, Transnational
Publishers, 1994), p. 260; O’'Connell (1967), op. cit., p. 510; and Karl
Zemanek, "State Succession After Decolonization”, Recueil des cours...
1965-I11I, vol. 116, p. 272.

118/ TIlo muenuro Cyma, "rocygapcTBO He MOXET 3asiBISATb, YTO [YCTAHOBICHHBIE HM
HOPMBI [0 NPHOOPETEHHIO IpaXOaHCTBa] MOJKHBI NPHU3HABATLCA IPYIrHM TIOCYIapcTBOM, eCIH
TONHKO OHO HE MpeciemoBalio 3Ty OOUIYIO IIeNib CONIACOBAHHS IOPHIMYECKOH CBA3HM IpaXXTaHCTBa H
NONJIMHHON CBSI3H HMHIMBHIA C I'OCYIapcTBOM, KOTOpoe OepeT Ha ceOsl 3alIUTy CBOMX T'paiKIaH OT
IeHCTBHM HOpPYrHX rocymapcrB". I.C.J. Reports, 1955, p. 23.

119/ Ibid., p. 22. IlpaBga, pewenre CyZa BBI3BAJIO ONPEIENEHHYIO KPHUTHKY.
B uacTHOCTH, yTBepXmaiock, 4To Cyn mepeHec TpeGOBaHHEe O NeMCTBHUTENLHON CBSI3U U3

KOHTEKCTa HBOMHOIO TIpaXTaHCTBa B CHTYALHIO, 3aTParHBAalOLIYIC JIHUIb eJUHCTBEHHOS
rpasXgaHCTB0, H YTO JHIO, KOTOpOoe HMEJIO0 TOJBKO OIOHO TrpaXHmaHCTBO, HE ,KOJ'I?KHO
paccMaTpHUBATECA KakK HE HUMEKOLICe OCHOBaHHE ONHPATLCS Ha Hero B OTHOLUEHHHM HpPYyroro
rocyapcTBa, NOCKONBKY OHO HMeNO HeWCTBHTEJ]bHYIO CBA3b JHLUIL C TPEThHM TOCYHAPCTBOM, a He
¢ rocymapcTBOM TIpaXIaHCTBa.

120/ CMm. United Nations, Reports of Internaticnal Arbitral Awards,
vol, XIV, p. 327.




MHPHBIX TNOroBOpax, 3aKJIIOYEHHBIX MOCHe MepBOM MHpPOBOM BOWHBI, a TakXe B HPYTHX
AOKYMEHTaX B Ka4YeCTBE OMHOTO M3 OCHOBHBIX KpPHTepHEB MCHOJL30BAJICS KPHTEPHUI OGBLIYHOIO
MeCTa XHUTenbeTBa 121/. OfHako, Kak ObLIO YKa3aHO, "XOTS OGBIYHOE MECTO KHUTeNIbCTBA
npefcTasiser cobolf Hambolee YIOBIETBOPHTENBHEIY KPUTEpHMH onpeleieHHS KOMIETeHLINH
rocyaaperBa~mpeeMHUKa DAacHpOCTPAHATbL CBOE IPAaXJAHCTBO HA YKa3aHHBIX JIMI, €ro Helb3s ¢
YBEPEHHOCTHIO OOBABIATh €MUHCTBEHHBIM KDHTEPHEM, IpHEMIEMBIM [0 MEKIYHApOTHOMY

OpaBy" 122/. HeKoTOpble aBTOPBI BBICTYHAIOT 3a MCIONBL30OBAHHE KPHTEPHS DPOXICHMS Ha
TEPPUTOPHMH, 3aTParMBaeMO¥ NpPaBONPEEMCTBOM B KauecTBe MOKA3aTENbCTBA NEMCTBHTENbHON CBS3H
C TOCYHapCTBOM-NpeeMHUKOM 123/. B HemaBHMX ciIy4asix pacmaga rocygapcTs B BocTOYHOMN
EBpone OCHOBHON aKIEHT 4YacTO HNeNajcs Ha “IpaXkIaHCTBe" aIMHHHUCTPATHBIO~TEPPUTOPHMATBHBIX
06pa3oBaHulM pacmaslerocs GexepasbHOro rocyapcrsa, KOTOpOe CYLIECTBOBAIO MNAPAIECHLHO C

demepadbHEIM rpaXkKHaHCTBOM 124/ .

5) TepMHH “CBSI3B" B IYHKTe 1 craTbi 18 KBaIHDHULMPYETCS NpHIIaraTeJbHbBIM
"BEeWCTBHTENbHAs". B HaMepeHHe aBTOPOB BXOLHIIO HCIIONL30OBaHHE TEPMUHOJIOIHHU

MexpaynapogHoro Cyga mo geny "Nottebohm" 125/. Xorg BOIIPOC ©
HCNPOTHUBONOCTABHMOCTH FpaXNaHCTBAa, HEe OCHOBAHHOTO Ha HEUCTBHTENLHOH CBI3HM, HMeeT 6Goiee

o6umis Xapakrtep, chepa NpUMEHeHHUS NyHKTa 1 orpaHuveHa HENpOTHUBONOCTABHMOCTHIO

TPAXMAHCTBA, NPHOGPETEHHOTO MIIM COXPaHEHHOrO I0CIE MPAaBONPEeMCTBA FOCYLAPCTB.

121/ Opnaxo Cen-JKepmenckuii u TpHaHOHCKMH MHpHbBIE OOrOBOPBI IPHHSIIH KPHTEpH
pertinenza (indigénat), KOTOpPBLII Heo6A3aTeIbLHO COBIIaJall ¢ KputepueM OOLMHOrO MecTa
JKUTEJILCTBA .

122/ oO‘Connell (1967), op. cit., p. 518.

123/ B pene "Romana v. Comma" B 1925 rofy ersmerckuil cMelIaHHBI
ameJUIANOHHBIA CYK, OCHOBLIBASCh Ha OTOM KOHUENUMM, NPUHSI pellieHHe 0 TOM, YTO JIMIO,
poxpgeHHoe B Pume u mpoxmpBarouiee B Erunre, CTAHOBUTCS B pesyiabTaTe aHHeKCcHMH PumMa B

1870 romy HUTaNLAHCKHM IpaXKIaHMHOM. Annual Digest and Reports of Public
International Law Casges, vol. 3, No. 195.

124/ Cm. Tperudi JOKNaj O TPaAXEAHCTBE B CBSI3H C NIPaBONPEEMCTBOM TOCYIJapCTB,
HOKYMEHT A/CN.4/480/Add.1, paras. 5-10 KOMMEHTapHs K IIpOEKTY cTarhu 20,
HPeAIOKeHHOMY CrelHalbHbIM HOKIafuuKoM .

125/ Cruenyer OTMETHTB, 4YTO B TeKCTe DELICHMS CyQa Ha AHITHHMCKOM SI3bIKE TAKIKe
HCIONB3YeTCS. BBIPAXKEHHEe "genuine connection", SKBHBAJEHTOM KOTOPOrO B TEKCTEe Ha

¢$paHIy3cKOM s3BIKe ABNSETCS BhIpa’keHUe “"rattachement effectif". I.C.J. Reports,
1955, p. 23.
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6) B myHkTe 2 paccMaTpuBaeTcs mpobieMa, KOTOpad BO3HHKAeT, KOrEa KaKoe—-JHGo
33TparkBaeMoe roCyIapCcTBO, € TOMOLULIO JHCKPHMHMHAUKOHHOTO 3aKOHOIATENLCTBA HIH
TIPOM3BOJLHOIO DelIeHHAs], OTKA3bIBaeT KaKOMy—IHOO 3aTparMBaeMOMy JHIy B TIpaBe COXpaHHThb
HIH NpHOOPeCTH ero rpaXIaHCTBO, B De3yjbrarTe 4Yero TaKoe JHI0 CTAHOBHUTCS JMIOM 6e3
rpaxpaHcTBa. Kak yXe NOO4epKABAJIOCh, MEXAYHAPOIHOE NPaB0 HE MOXKET KOPPEeKTHPOBATHL

HEe[OCTATKH B HAIlMCHAIBHBIX 3aKOHONATEJbHBIX aKTaX KaKoro-iub0 3aTparHBaeMoOro rocymapcTsa,
Haxe ecJU OHM NPHBOUAT K Oe3rpaXIaHCTBY. OTO, ONHAKO, He O3HAYaeT, 4YTO [LPYTHM

rocynapcTBaM OTBelleHa NHacCHBHAsL poiab. JIeMCTBHTENBHO, HMENHCh CHyYaH, KOrha Trocygapcrsa
He MNpH3HABANW HeHCTBHE 3aKOHONATEIbCTBA HEPYTOro TOCYHApCTBa, HAIIEJEHHOr0 Ha JIHIIIeHHE
CBOEr0 IPaXAAHCTBA HEKOTOPBIX KaTeropuii MAHIl, XOTH M B APYrOM KOHTEKCTe, HeXXeld
MpaBONPEeeMCTBO TIOCYJapCTB: TakOBOK OblIa TO3HIMSA COO3HHKOB B OTHOWIEHHMM HAUMCTCKOTO
3aKOHa © rpaXJaHCTBe, JHIHAIOLIET0 IPaXMAHCTBAZ HEMEIKUX €BpeeB, a4 TakKXe NO3ULUS
MeXIYHapOAHOro coofllecTBa B OTHOLIEHHH co3fgauus IOxno#t Adpuxoi

"GaHTyCTaHOB" 126/.

7) Ionoxenre myHKTa 2, OXHAKO, He OrpaHHYeHO CJIy4aeM, KOrjia 6e3rpakHaHCTBO SBIAETCH
Pe3ynbTATOM JEeHCTBHSL KaKoro-juto 3aTPparuBaeMoro rocyzapcraa. OHO TakXxe NpUEMEHACTCA B
TEX cray4yasgx, KOTHa 3aTparvBaeMoe JIHHO CBOEH XaJaTHOCTHI0 CHOCOOCTBOBANIO BO3HHUKHOBEHHIO

TaxoW CHTYaLMH.

8) ITyHKT 2 HMeeT Helbio OOGJerddTh, a He elle Gojiee OCHOXKHHTBL, IIOJIOXKeHHEe JHI 6e3
rpaxnaHcTBa. COOTBeTCTBeHHO, 5TO NOJOXKeHHe OOYCIOBIEHO TpeGOBaHHEM O TOM, 4YTOOBI
ofpallieHHe ¢ TAaKMMH JHIAMH KaK ¢ rpaXXgaHaMH KaKoro—IH60 KOHKDETHOIO 3aTparuBaeMoro
rocymiapcTBa OTBeYaJ0 HMHTepecaM HOaHHBIX JHI, & He BPeIWIO HM. B MPaxKTHYeCKOM IUIaHe 3TO

03HAYaeT, HYTO [ApYrde TOCYHapCcTBa MOrYT pPACHPOCTPAHMTh Ha BTHX JIHI GIArONPUSTHEIN pexXuM,
IIPefOCTaBIsIeMbI IpaXXJaHaM JaHHOTO rocyHapcTBa. TeM He MeHee OHH, Hanpumep, HE MOryT

OEMOPTHPOBATh TAaKHX JIHAL B 3TO I'OCYTApCTBO, KAK OHH MOIYyT 3TO CIelaTh CO CBOAMMH
HBIHCUTHUMH TIpaXKIaHaM# (NpPH YCIOBUM HAJIHYUS 3aKOHHBIX OCHOBAHHUN OIS NPHHATHS TaKOH

MepBI) .

126/ Cm. Lauterpacht, op. cit. Ocyxgeuue Opranuzanuest O6benuHeHEsIX Haumi
CO3MaHHsA "OaHTYCTaHOB", cM. pesouionuio IenepanbHoM Accambiem 31/6 or 26 oOKra6ps
1976 rojma.




9)  Hexoropble wieHs! KOMHCCHE BBICKa3al¥ OTOBOPKHM B OTHOWIGHMH CTAThH 18 B LEIOM MIM
B OTHOHIIEHMH OJHOIN0 H3 €e JBYX NHYHKTOB. B 4YacTHOCTH, 6bUTIa OTMeYeHa TPYIHOCTH
NpUMeHEeHMsI 3TOH CTaTbM Ha npax’rﬁxe, a Takxe TOT (pakT, UYTO HaHHOE IMOJOXKEHHE IO3BOJIMIO
GBI rocynapcTBaM "B3ATh NPaBO B CBOH DYKM". B OTHOLUEHHH NYHKTa 1 YTBepXEAIOCh, YTO OH
paccMaTpuBaeT mpoGieMy Goiee OGLIEro XapakTepa, KOTOPYIO He CIEHyeT peliaTh B KOHKPETHOM
KOHTEKCTe MNpaBonpeeMcTBa rocymapcrs. Hekoropele wimens! KoMuccuH BO3paxkand NpOTHB
BKJIIOYCHHUSI HNYHKTAa 2, MNOCKOJBLKY OHH CHYMTAIM, YTO OH NPUIAET CHMIIKOM GOJIBHIOE 3HaYeHHe
KOMNETeHIMH HAPYrUX rocygapcts. OmHAKo HeKOTOpble WieHbI KOMHCCHM 3asBHIH, YTO OHH
MOTYT COMJIacCHThCS C OTHM IYHKTOM, €CIH B HeM GyJeT 4eTKO NpeIyCMOTPeHO, YTO ZpyrHe
rocygapcTBa MOTYT PacCMaTpUBaTh JMIO 6e3 rpaXKmaHCTBa B KadyeCTBe IpaXHaHUHA KaKOro—iuGo
KOHKPETHOI0 3aTparvBaeMoro rocymapcTBa, JHMIIb “ANs Liedel CBOEro0 BHYTPEHHEr0

3aKOHOATEILCTBA" «

- 86 =



YACTb II. TIIOJIOKEHHA, KACAIOIMMUECS KOHKPETHEIX KATETOPUM
ITPABOITPEEMCTBA T'OCYIAPCTB

Craths 19

Ilpumenenne Yacty IT

T'ocymapcrBa NPUHAMAIOT BO BHHMAaHHe MNMOJOXeHMs YacTd II, NPUMeEHSS MIOJ0XKEHUS
Yactu I B KOHKPETHBIX CHTYaIlMAX.

Kommenrapuit

1) Xorsa nmonoxeHuss Yactu I ABISIOTCS OOGLIMMH IO CBOEMY XapaKTepy, B TOM CMBICHE YTO

OHH INPUMEHSAIOTCA KO BCeM KaTeropHsM MNpaBOMNpPEeeMCTBA TOCYXApCTB, nojoxenud Yacru IT
YKa3bIBalOT, KaK 3TH O6LIMe TOIOKEHHS MOTYT NPHMEHATLCS K KOHKDPETHLIM KaTeropuam

i
npasonpeeMcTBa. CTaThd 20-26 HMEIOT OCHOBHOH UEJbI0 COPHEHTHPOBATH 3aTpParvBaeMble
rOCyIlapcTBa, KaK B XO@e HX IEPEercBOPOB, TaK M NPH pa3paboTKe HALMOHANBLHOIO

3aKOHOJATENLCTBA, B OTCYTCTBHE KaKOro-iu60 COOTBETCTBYIOLEro norosopa. Tak,
3aTparuBaeMsle rocyNapcTBa MOIYT COTNIACHTHCS [PHMEHSTh B OTHOMIEHHSX MeXIY cOGOMH

nozmoxenus YacTH I, oTxoms oT nomoxenwdst Yactd II, eclH 3T0 OymeT 6oJee YMeCTHBIM ¢

y4eToOM OcoBeHHOCTeH KOHKPETHOr0 BHAA IIpaBOMpeeMCTBa TIOCYHapCTB.

2) OnpefesieHHe HOPM, perylIHpYIOUIMX pacnpefelieHHe ML MeXIy rocyZapcTBaMH,
3aTparuBaeMbIMH MPaBONPEEMCTBOM, B 3HAYHTENLHON Mepe 3aBHCHT OT NpHMeHeHHs NpPHAIENA

20 PeKTHBHONO TPaXXIAaHCTB2 K KOHKDETHON CHTYAallMM IIPaBOIpPEeMCTBA rocygapcre. UTO KacaeTcd
KPHTePHS, HCHOJIB3YeMOTO NS YCTAHOBIEHHS HODM OTHOCHTENHLHO NPEHROCTABIeHHMS TIpaxKIaHCTBA
rocyfapcTsa—MnpeeMHHKa, JHLISHHS FpaXXMaHCTBA FOCYHAPCTBA-TPEHNIIECTBEHHMKA H TIPU3HAHHS
npaBa onrauun B YacTH II, Komucoms MCXOZS H3 rOCYIAapCTBEHHOM IIPaKTHKM YOelMiIa 0co6oe

BHUMaHHe KPHTEPHIO OOBLIYHOTO MecTa KHTelbcTBa 127/. OXHAaKO Takue Apyrde KpUTEepHH,
KaK MeCTO POXMEHHS MIH NpaBoBas CBA3b C aJAMHHHCTPATHBHO—TEPPHTOPHANLHBIM OBpa30BaHHEM

roCyRapcTBa-INpelieCTBeHHUKA, HOproOpeay 3HaveHHe LIS ONPEUCIICHUA TIpaXKITaHCTBa

127/ Cm. BTOpO# HOKTAl O NpPaBOMpPEEMCTBE TOCYIApCTB M €ro IOCHEICTBHAX IS
TPaXJIaHCTBA (DHU3MYECKHX JIMI, M FOCYNAPCTBEHHON NPHHAANEXHOCTH HOPUIMYECKHX JHII,
OOKYMEHT A/CN.4/474, myHKTHI 50-81. CM. TakxXe NYHKT 4 KOMMEHTapHS K CTaThe 4.

YTO KacaeTCd 3aKOHOB O TPaXKTAHCTBE HOBBIX HE3aBHUCHMBIX [OCYIapcTB, TO CHeNyeT OTMETHTB,
YTO, XOTA HEKOTOpbie CTPaHBl IPUMEHSIIHM KPHUTEPUH MECTa XKHTENILCTBAa B KayecTBe OCHOBHOIO
KpUTEpHsi, MApYrHe HCIONBL3OBAIH TaKHe KPHTEPHH, Kak jus soli, jus sanguinis u pacoBymo
OpHHaUIeXXHOCTh. CM. Yasuaki Onuma, "Nationality and Territorial Change:

In Search of the State of the Law, The Yale Journal of World Public Order,
vol. 8 (1981), pp. 15-16; and Jacques de Burlet, Nationalité des personnes

physiques et décolonisation" (Brussels, Bruylant, 1975), pp. 144-180.




3aTparMBaeMbIX JHI[, KOTOpPble HMEJIH CBOe OOGLIUHOE MECTO JKHTENLCTBA 334 npeneiiaMmu
TEPPUTOPUN TOCYHapCTBa-NpPeeMHHUKAa, B YaCTHOCTH, KOrja OHU YTPA4YMBaIOT I'PaXXgaHCTBO
rocynapcrBa—NpeJlLISCTBEeHHHKA BCJICICTBHE HCUYE3HOBEHHS HOCIHEIHEro. Beuio 6b1 HeOonpaBoaHHO
BO3TCPXKHUBATLCA OT HCIOJNL30BAHMSA 3THUX KpUTEepHeB B TaKOM CHUTyallMH, NOCKOJIBLKY 3TO MOIIO ObI

NIpUBECTH K GQBI‘pa)KJIaHCTBy.

3) INonoxenust YacTi II pa36uTLI HAa YeThipe pasmena, KaXObid M3 KOTOPBEIX paccMaTpHuBaeT
KOHKPeTHBI BHI MPaBONPEEMCTBA FOCYyHZapcTB. B NpPHHLMIE 5Ta THUNOJOFHSN CIENyeT THIONOIUM
Berckoli KOHBEHIMHM 1983 roga 0 NpaBONpeeMCTBE roCcygapcTB B OTHOLUEHMH rOCYyZapCTBEHHOW

COGCTBEHHOCTH, TOCYHapCTBEHHBIX apXHMBOB M TOCYSAPCTBEHHBIX NOMroB. HecMOTps Ha TOT (akT,
9T0 KOMHCCHsSL HOMKHBIM 06pa3soM y4ia NPaKTHKY FOCYAapcTB B NpPOLeEcce NEKONOHU3ALMM IS

Lened NOKTOTOBKH IONOXeHHH YacTH I, OHa NPMHSANA pelleHHe OrpaHMYNTL KOHKPETHBIE
KaTeropus INpaBONPEeMCTBa, paccMaTpuBaeMble B YacTu II, cleAylOIUMMH: NepeNaudd YacTH

TEPPUTOPHH, OOBESUHEHHe TOCYJAPCTB, pachal FOCyJapcTBa M OTHENEHHE YACTH TEpPPUTOPHH .
KoMuccus ne skimioymna B 3Ty YacTe OTHeNbHBIA pasfen "HoBble He3aBHCHMBbIE rocygapcraa”,
TIOCKONbKY OHa CYHMTala, 4TO OAWH H3 BBIICYKAa3aHHBIX YeTbIpeX pasfesioB GyfeT HPHUMEHSTHCS B

6ynymieM, mutatis mutandis, K m060My OCTAICIUIEMYCS CIyYaio HeKoJoHM3alMH. OpHako
HEKOTOpble uNeHbl KOMHCCHM BBICTYNANM 32 BK/IOYEHHE TAKOFO NOMONHHTENLHOO paslena.

PA3IEN 1

NEPENAYA YACTH TEPPUTOPHH

Cratest 20 128/

Ilpegoc'rgsnenue rpaXxXaaHcTBa rocypapcTBa—NipeeMHUKa M JMILEeHUEe
TPAXIOAHCTBa YOCYHAPCTBA-NIPEIIIECTREHHUKY

B ciyuae mepenauyd rocyfapcTBOM HacTH CBOeH TEPPHUTOPHH IPYrOMY OCYAApCTBY
rocymapcTBO-NpeeMHHUK TNPENOCTaBIsAeT CBOE PaXKZAHCTBO 3aTParMBaeMbIM JHMLAM, KOTOpBIE

UMeNM CBOe OOGbIMHOE MECTO XKMTENhCTBA Ha IlepefaBaeMON TEPPUTOPUH, a TOCYHAPCTBO-
NpeMIIECTBeHHHK JIMLIAeT TAKHUX JIML CBOEr0 rPaXKZaHCTBA, €CHH HHOe He OGYCIOBIEHO

OCYHIECTBJICHHEM NpaBa ONTalluM, KOTOpPOE MPeHOCTaBISETCS TaKUM JHIIaM.

128/ Crartbsi 20 COOTBETCTBYeT craThe 17, mpemIoKeHHON CrieHUaIbHBIM HOKJIaNUUKOM B
€ro TpeTbeM HOKIajme, HOKYMeHT A/CN.4/480/Add.1, crp. 8.
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KomMmenTapuit

1) Pasmen 1 COCTOMT H3 ONHOM CcTaThd, a HUMEHHO cTaThil 20. Kak Ha 3T0' ykasmiBaer
BBOOHAS GOPMYJIHMpPOBKAa "B Ciyyae Nepefayd TrocyJapcTBOM YacTH CBOEH TEPPHTOPHH EPYToMY
rocygapcTBy", crarbkd 20 NPHUMEHSECTCH HPH YCTYNKE TEePPHUTOPHHU MEXOY IBYMS TOCYHapCTBaMH I10

UX cormacuio. XoTsS 3Ta (POPMYIHMPOBKA KacaeTcss CTAaHNAPTHBIX BHIOB TepefayH TEPPHTOPHH,
CYLIeCTBeHHAsT HOPMa, BOILIOLIEHHAas B CTaThe 20, TakXKe NpuMeHseTcs mutatis mutandis B

CHTyallMH, KOIJa 3aBHCHUMAas TEePPHUTOPHSA CTAHOBHUTCH 4acThi0 TEPPATOPHH rocymapcrsa,
OTINYAIUErocs OT TOTO rocymapcTsa, XOTOPOe HECHO OTBETCTBEHHOCTh 33 €€ MeXIVHapoOHbIe

OTHOLUEHHMSA, T.€. B clIyyae HecaMOYHPaBIAIOUIEHCSs TEePPUTOPHH, KOTOpas IOCTUraeT cBoel
HCeKONMOHHU3AMHH NyTeM MIPHCOCOIHHEHHSA K rocyjapcTBy, omﬁqaromeuycx OT KOJOHHAIBHOM

HEepXaBbl. !

2) Hopma B cratbe 20 OCHOBaHa Ha mnpeo6Giajaroiliedl NPaKTHKE OCYRapcTB 129/:
3aTparMBaeMbie JHILa, KOTOpPble HMEIOT CBOe OOBIYHOE MECTO JKMTENhCTBA Ha IMepefaBaeMoi

TCePPHUTODPHH, npnoﬁpe’ram'r rpaXIaHCTBO TOCYHApCTBA-INIPCEMHHKA H, CHeJ0BaATEeNALHO, TEpsAIOT
rpaXJaHCTBO TOCYIApCTBa-NpellleCTBEHHHKA, €CIH TOJBKO OHH He BBIGHpaIOT rpaKIaHCTBO

HOCIeQHEre MyTeM ONTamuH 130/.

3) Kacasich He/iCTBHTENBHONM HaThl, Ha KOTOPYIO 3aTparMBaeMble IHIA, He OCYIlecTBUBIIHE
fpaBa ONTALMH, CTAHOBATCH IpaXpaHaMH TocyfapcTBa—TipeeMHHMKa, KomuccHsS mpHmua K
YOeXIeHHI0, YTO TaKasd [Hara 3aBHCHT OT KOHKPETHOrO XapakTepa Mepefayd TEpPUTOPHH:  TakKuM
o6pa3oM, eciIu mepefaya TEPPHTOPHH 3aTParuWBaeT OGONBILOE HaceleHHe, TO M3MEHEHHEe
rPaXJAaHCTBA HpuUOGpeTaeT CHIY HAa HATY NPABONDEEMCTBA; HANPOTHB, B Cliyyae Tepemayl
TEPPUTOPUH, 3aTDArHBAIOLUEH OTHOCHTENbHO HEGOJLUIOE IO KOJNHYECTBY HaceleHHe, Golee
IOpaKTHYHBIM MOXeT OBITh BapHaHT, IPH KOTOPOM H3MeHeHHe IpaXKaHCTBa MPHOGPETaeT CHIY NO

HCTeYEeHHH NepHcIa IOIA OCYLUCCTBICHHS ONTALOHH. [Tocrnemuuix BapyBaHT He INNPOTHBOPEYUT

129/ CM. TpeTHI HROKJAJL O rpaXJaHCTBE B CBA3H C IIPABOMPEEMCTBOM IOCYHApCTB,
IOKYMEHT A/CN.4/480/Add.1, DyHKTHL 1-27 KOMMEHTapus X NpOeKTy crarbu 17,
npelnoXeHHOMY ChnelMAaTbHBIM HOKIATYUKOM .

130/ Cwm. TakXke OYHKT b) crarbd 18 TapBapHcKOro NpPOeKTa KOHBEHIMM O IpaXIaHCTBe
1929 roga, TrHEe IOBOPUTCH, 4YTO "KOCEA 4YacTh TePPUTOPHH OZHOIO TOCYLApCTBA NEPEXOOMT K
IpYTOMY TIOCYHapcTBY [...], TpaxgaHe HEepBOro TrOCYHAapcTBa, KOTOpPbie NO~IIpexXHEMY
MPOXUBAIOT HA BTOW TEepPUTOPHH, NPH OTCYTCTBHH HHLIX JOFOBOPHBIX IIONOXKEHHH, YTPauHBaIOT
rpa’XjJaHCTBO 3TOr0 TOCYHapcTBa M CTAHOBATCA [PaXXJaHaMU TOCyIapcTBa~lpeeMHHKA, €CH¥ TOJBKO
B COOTBETCTBHH C 3aKOHOJATEJLCTBOM T[OCYHEapcTBa-IipeeMHHKAa OHH He OTKa3biBAIOTCA OT €ro

rpaxpancrea”. OCMm. American Journal of International Law, vol. 23 (Special
Suppl.) (1929), p. 15.

- 89 -




NMpelyCMOTPEHHON B CTaTbe 4 TNpPe3yMIILHUH ABTOMATHYECKOrO0 H3MeHeHUS rpaXXpgaHCcTBa Ha pary
npaBonpeeMcTBa, IIOCKOJBKY YNOMSIHYTAsl Ipe3yMOIMs MOXKeET ObITh ONpoOBEepruyra, Kaxk 3TO

NOSICHAETCS B KOMMEHTapuM X JaHHOM cTaThe.

4) BHe 3aBHCHMOCTH OT HaThl NPHOGpPeTeHMS TPakMAHCTBA rOCYNapCTBa-MpeeMHHKA,
TOCYAapCTBO—TIPE/IIIECTBeHHMK MOJKHO BBITIOJHUTH CBOE OGH3aTENBCTBO MO MPENOTBPALICHUIO

6e3rpa>xnanc1‘3a mo cratbe 3 M, TakuM o6pa3oM, HE JHUINAET TaKUX JIMI] CBOEI'O0 IpazKiaHCTBa 10

Takon parbr 131/.

5) XoTs uMes MecCTO pAX ciy4daeB, IPH KOTOPBIX IpaBO ONTalMHA B MNOJbL3Y COXPAHEHUS
FpaXXJaHCTBa rocymapcTBa—MpeaUIeCTBCHHUKA IMPeROCTABIANIOCh TOJNBKO HEKOTOPBIM KaTeropusam
JHI, NpPOXHUBAIOIHMM Ha nepemaBaeMoil Teppuropmy, Komuccus co4sa, 4YTO 3TO IMPpaBO HOJKHO

65ITh NpejoCTaBiIeHO BCEeM TaKUM JMIIAM, JaXKe eCIHM 3TO MOoBIeYeT 3a coBOoi HporpeccHBHoOe

Pa3BHTHE MEXJIyHapoOHOro mnpaBa. COIMMIaACHO OZHOMY MHEHHIO, TaKoON NOIXO0H O3Havyaer
CIMIIKOM 6ONbLIOE OTCTYMIEHHEe OT CYLIECTBYIOLIEH MpaKTHKHM, W NPaBO ONTAIMH JOJIKHO
HNPeROCTaBIsATLCH JIMIIL TEM 3aTParuBaeMbIM JIMI[AM, KOTOPbIeé HMEIOT HEeOCHOpPHMEIe
IEeHCTBUTENbHBIE CBSI3HM C IOCYHNAapCTBOM=-NPeNINECTBEHHUKOM, MPE3IOMHMPYS, YTO OHH KeIaloT
COXPaHUTb TIPaXKAHCTBO 3TOro rocymapcrsa. COINIACHO 3TOMY Xe€ MHEHHMIO, ObLIO GBI
Helejiecoo6pasHo MPeNOCTaBIATL NPaBO ONTALMH JIMIAM, KOTOpble HMEIOT TaKHe XKeé CBS3HM C
rocymapcTBoM-npeeMHHKOM. C mpyro#i croponsl, Komuccusi He Oblia y6exneHa B
HeOOXONMMOCTH 3aTparMBaTh B cTarhe 20 BONPOC O TOM, CYIIECTBYIOT JH KaKHe—JIHGO KaTeropuu
rpaXxpaH rocyHapcTBa-TpeIUIeCTBeHHUKA, HMeIolMe cBoe OGBIYHOE MECTO JXHTEJIbCTBAa 3a
npefiellaMi NepeflaBaeMoO TEPPUTOPHM, KOTOPHIM JNOJXKHO NPeNOCTABIATHCS NMpPaBO ONTALMHK IS

]!QHOQQQTGHHH rpaXXJaHcTBa rocyjapcrBa—npeeMHHKA. EcrecTBeHHO, rocy1apCTBO-NpeeMHHUK NO-—
NpeXHEeMY BOJIBHO C YYETOM HOJNOXEHMH dactH I NPEeLJIOKHUTL CBOC rpaXpgaHCTBO TaKHM JMLaAM,
€CIIM Yy HHX €CTb HaIJeXallas CBsI3b C IlepefaBaeMOM TeppuTOpHeli.

131/ B ToM Xe Ayxe B craThe 12 BeHeLMaHCKON meKJapaiiu OpeayCcMaTpHUBaeTCsa, YTO
“rocyfapcTBO-NpPENUIECTBeHHHK He JIMINAeT IPaKIAHCTBA Te€X CBOMX TIpaXkiaH, KOTOPHIE OKA3AJIMCh

He B COCTOSHHM NpHOGpPECTH TIpakIEAHCTBO rocyHapcrBa-npeeMHMKa". CM. Council of Europe
document CDL-NAT (96) 7 rev.

B KouBeHuuu 1961 roga 0 COKpalleHHM 6e3rpaXXmaHCTBa NpoGlieMa 6e3rpakiaHCTBA B
ciyyae Iepegavd TEPPHUTOPHM DPACCMATPHUBAETCH ¢ WMHON TOYKH 3peHHSA: B COOTBETCTBHM ¢
OYHKTOM 2 CTaTkH 10 B TOM cilyyae, €CIM Kakoe—JMG0 JMIO CTAHOBUTCS JULIOM 6e3
FPaXJaHCTBA B pe3yNbTaTe Mepefayd TEePPUTOPHH H NPH OTCYTCTBHM COOTBETCTBYIOLIMX
AOrOBOPHBIX MOJOXEHHH, TOCYNAapCTBO-NPEEMHHUK NPENCTABISET CBOE IPaXTaHCTBO TAKOMY JIHILY.
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6) Ilo muHenuwio KoMmuccmuM, 3aTparHBaeMble JIHHA, KOTOPble H36paid IyTeM ONTAIHH
rPaXXIaHCTBO TIOCYJapcTBa—NpefiecTBEHHHKA B COOTBETCTBHM ¢ IONOXEHHSIMH CTATBH 20, 4TO
OTMeHSEeT TPe3yMNIHIO, YCTAHOBIEHHYIO B CTaThe 4, MOJDKHBI CYHMTATRECS COXPAaHAIOINUMH TaKoe
FPaXHAHCTBO C JaThl IPABONpPEeeMCTBA. BDTO MO3BOIHT HM306eXaTh KaKUX—JIH60 pa3pblBOB B

o6anaEui FpaXIaHCTBOM IoOCymapcTBa-InpemalleCTBCHHHKA ..

PA3JIENT 2-

OBBEIMHEHHUE T'OCYOAPCTB

Crarbg 21 132/

I peIOCTABIICHWES TPAXKIAaHCTBA TOCYIAPCTBaA—OpPEEeMHUKA
|

Be3 ymepba st NOMOXKEHHNM CTATHH 7, €CHIM fBa HMIHM HECKONLKO FOCYIapcTB
06beIHHSIOTCE M O6pasyloT OFHO rOCyIapCTBO-IpPEeeMHHK, HE3aBHCHMMO OT TOro, SBASeTCH
JHA TOCyIapcTBO-IIPpeeMHHK HOBBIM TOCYJApPCTBOM M SBJSETCS JIH erg MpaBocy6BEeKTHOCTH

HOEHTHYHOM MpPaBOCYGBEKTHOCTH ONHOIO #3 OGBeTHHHBLIHXCS TOCYIAPCTB, TOCYXApCTBO—
NpeeMHHWK NPeJOCTaBISAET CBOE TPaXKIaHCTBO BCEM JHIAM, KOTOpPhbIe Ha JaTy

TIPaBOIPEEMCTBA IOCYEAapPCTB HMENHM TPaXFAHCTBO FOCYHapCTBa-IpelllecTBeHHUKA.

KoMMeHTapul

1) Pasgen 2 TakXe COCTOHT M3 OJHOU CTaThM, a HMMEeHHO crathk 21. Kak Ha 3TO

yKasbiBaeT (GOPMYNHPOBKA “eCIH HBa HIH HECKOIBKO TOCYHapcTB OOGBEIHHSIOTCS M O6PasyloT ORHO
rocyJapcTBO—IIpeeMHHUK, HEe3aBUCHMO OT TOr0, SABIAETCH JIH TOCYZApCTBO—-NPEEeMHHK HOBBIM
TOCYZapCTBOM ¥ ABIAETCA JH €ro NpaBocyOHeKTHOCTh HIEHTHYHOW MPaBOCYOBEKTHOCTH ONHOIMO H3
O0BeIMHUBUIHXCS TOCYRApCTB", CTaThi 21 KAacaeTCA TeX XK€ CaMbIX CHTYyaldd, XOTOphIe
OXapaKTePU30BaHbBl B KOMMEHTAapMsAX K NPOEeKTaM CTaTell O NpaBONPEeMCTBE TIOCYIapcTB B
OTHOLIEHWW JACrOBOPOB M B APYrUX O6JacTIX, HNOMHMO ROrOBOPOB, IPHMEHHTEJIBLHO K CHYYAio
oObenuHenHst rocygapcrs 133/. KoMucCHS Npenmodina INperycMOTPeTh HBa BO3MOMHBIX

cueHapHus B TeKCTe CaMOM CTaThbH.

132/ Crarbss 21 COOTBETCTBYeT cTaThe 18, mnpemnoxkennol CroeuualbHLIM TOKIATYHKOM B
ero TpeTheM JHOKJIaNe, HOKYMeHT A/CN.4/480/Add.1, cTp. 22.

133/ ExXerogHuk...1974 rox, Tom II (uacThb HmepBast), cTp. 309 M manee,
IOKYMeHT A/9610/Rev.1l, KOMMEHTApUH K MpOexkTaM cTaTell 30-32; EXerogHwk...1981 rox,
TOM II {4YacTh BTOpast), CTp. 51, OOKYMeHT A/36/10, KOMMEHTapHHM K TMNpOeKTaM CcTaThil 15.
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2) O6nenuHeHHe TOCYJapcTB, O KOTOPOM TrOBOPMTCS B CTaThe 21, MOXET BeCTH K MOSBICHHIO
YHHTapHOTO TOCYNapcTBa, ¢elepallid MIH KOHCTUTYIIMOHHOTO 06pa3oBaHust B JF0GO# Apyroi

dopMe. Opnako Heo6XOOMMO MOXYEPKHYTh, 4YTO CTEMEHb CAMOCTOSTENBHOM NPaBOCYGHEKTHOCTH,
COXpaHsSIeMOH IepBOHAYANbHBIMH TFOCYZApPCTBAMH MOCHe OOLEIHHEHHS B COOTBETCTBHM C
KOHCTHTYLIHE! TOCyJapcTBa-NpeeMHUKa, HHKAaK He BIMSET HAa XeWCTBHE MOJOXKEHUS,
IPefyCMOTPEHHOr0 B 3TOM cTaThe 134/. Heo6X0oOMMO TaxXe NMOKYEPKHYTb, 4YTO CTAThd 21

He NPUMEHSIETCS K CO3JaHHUI0 acCONMAaluM FOCyJapcTB, KOTOpas He OGTajaeT aTpuGyTamu

rocymapcra—-npeeMHuka 135/.

3) IHockonbky yrpara rpaXJaHCTBa rocylapcTBa-npenlleCTBEeHHHKAa MM rocymapcTB—
TIPEOLICCTBEHHHKOB SBJSICTCS OYEBUIHBLIM CHACACTBHEM TEPPUTOPHAIBHLIX H3MEHEeHH! B pesyawrare

HCYe3HOBeHMS] MEeXIYHapOIHONM NpaBOCYGHEKTHOCTH IIOZOGHOr0 IOCYIAapCTBa MAM MNOKOGHBIX
rocyHapcTB, OCHOBHas mpo6iemMa, KOTOPOM IOCBSLIEHA 9Ta CTaThsi, — 3TO MNpeNOCTaBIeHUe
TPaXJaHCTBa rOCYfapcTBa—MpefIIeCTBEHHNKA 3aTpParuBaeMbIM JHMI[AM. B 3TOM cliyyae TepMUH
"3aTpardBaeMble JHUIA” O3HAYaeT BCIO COBOKYHHOCTH FpaXXkjaH rOCYJapcTBa—-IpeNIeCTBEHHMKA HIH

rocymapcTB—INpeAIeCTBEHHHKOB BHE 3aBUCHMOCTH OT HX OOBIUHOIO MECTa XXHUTEJIbCTBA.

4) B cOOTBETCTBHM C STHM CTaThs 21 NpPEefyCMATPHBAaeT, YTO B NPHHIHUNE TI'OCYNAPCTBO—
OPeeMHHK O00SI3aHO NpPeNOCTaBHThL CBOE IPAXKTAHCTBO BCEM 3aTparMBaeMbIM JMuaMm. OQHAKO B

OTHOLLUICHHWH 3aTParuBaeMoro JHIa, KOTOPOe HMEET CBO€ OOGBIUHOE MECTO KHTEeJLCTBa 3a
OpefeNaMi TePPHTOPHM TrOCYAapCcTBa-NpeeMHHKAa M IIPH OTOM TakxXe o6JagaeT IpyruM
TPaXXJaHCTBOM, OyAb TO IPaXXJAHCTBOM IOCYJAPCTBA MECTa XKHTENbCTBA MM FPasKIaHCTBOM
JOGOr0 JPYrOr0 TPETBETO TOCYJApcTBAa, FOCYHapCTBO-NIPEEMHHMK HEe MOXKET MpPeNOCTAaBIATL CBOE
TPaXJaHCTBO TaKOMY JIMIY NPOTHB €ro BOJH. DTO M3BATHE NPHHATO BO BHHMaHME INYTEM

BKIIIOYeHHST GOPMYIHPOBKH "6e3 yuiepba I IONOXKEHHN CTAThbH 7".

134/ Takoe Xe MHeHHe GBLIO BbIpaXXeHO KOMHCCHeN B CBA3H C NpPOEKTAMHU

crateft 30-32 0 NpaBONpeeMCTBE TOCYJAPCTB B OTHOLIEHHM JOTOBOPOB, EJXerofHuK...1974 ron,
TOM II (9acTb mepBas), cTp. 309, HOKYyMeHT A/9610/Rev.l, NYHKT 2 KOMMEHTaphUI K OSTHM

CTaTbsIM .

135/ Takum 06pa3oM, Hampumep, Hen0 OGCTOMT B ciyyae EBpomedckoro coI03a,
HECMOTpPsL. Ha TOT &akT, 4ro MaacTpuxrckuit moroeop o EBpomeiickoM corose nperycMaTpuBaeT

"rpaxpgancTBo Coro3a”. CorjlacHo cTaTbe 8, "Kaxpmoe JHIO, HMeollee rpaXgaHCTBO

rocynapcTBa—4ieHa, SBIAeTCA rpaxpaHuHoM Coro3a". CM. International Legal
Materials, vol. XXXI (1992), p. 259. KommuccHus OTMEYaeT, YTO KOHIIEeNIIHS

rpaxgancrea EBpomnelickoro corsa He COOTBETCTBYET KOHLEMIWH IpaXHZaHCTBA, pacCMaTpHBaeMON
B HaCTOSLIUX MNPOEKTax crareH.



5) TIlomoxeHwe B cTaThe 21 OTPaXkKaeT NPAKTHKY rocymapctB. Ecid B pesyiabraTe
O6BeIUHEHUS NMOABISETCS HOBOE IOCYHAPCTBO, TaKOe IOCYIapcTBO HpPeNOCTABINeT CBOe

TPaXOaHCTBO OBIBIIMM rpaxkjaHaM BceX OOBeIMHUBLIMXCH FOCYNApcTB, Kak 5TO cHelaia,
nanpumep, OGbemuHenHas ApabGckas Pecny6muxa B 1958 romy 136/. B cmyuae

06beTUHEHHS nyreM BKIIOYEHHsS OIOHOI0 rocymapcTBa B COCTaB IPYyroro rocymapersa,
COXpaHMBIICIO CBOK MEXIYHApPOIHYIO HpaBOCyﬁ’BeKTHOCTB, NOCHeIHee MNPpenoCTaBisgAeT CBOE

TPaXXIaHCTBO BCeM rpaXiaHaMm mnepBoro 137/. Tak o6CTOSNO HeIo, HanpHMep, KOrma
Cunranmyp nprcoegMHWICS K Manaiickolt Penepanuu B 1963 romy 138/. Komuccns
ybexeHa B TOM, YTO HOPMa, COIEpXallasics B cTarbe 21, HOOCTATOYHO LIMPOKA, YTOGHI

BKJIIOYaTh B cebs p6xsa’renbc1‘3a rocymapcTBa—TipeeMHUKA N0 OG0HM CLEHAPHAM .

136/ Crarsss 2 BpemeHHON KOHCTUTYUHH OOGbeNHHeHHONM Apabckod PecnyBIHKH OT
5 Mmapra 1958 rofa npemycMaTpHBaNa, YTO "rpaXpmaHcTBOM OOGnemuHeHHOH ApabGokodl Pecmybiamxu
06.ua,11a10'r BCS JHIIa, HMELIue CHprICKOe HIH CerafeTCKoe TrpaXIaHCTBO, HIH JAHIIA, HMEHIOHue
TPaBO Ha erc NOJydYeHHe B CHIY 3aKOHOB MM TIOCTAHOBIEHHE, gedcTByromMx B CHpHH WM
Erunre Ha MOMEHT BCTYIJIeHHS Hacroswield KOHCTHTYTYHMH B CHIY" (TeKCT BOCHPOH3BOEWTCS IO

Eugéne Cotran, "Some legal aspects of the formation of the United Arab
Republic and the United Arab States", The International and Comparative Law
Quarterly, vol. 8 (1959), p. 374). 3T0 NoJOXKeHHe OBLIO BOCIHPOH3BENSHO B CTaThe 1
3axkona o rpaxpaHcrse OObeguHeHHOU Apabekoll Pecnmy6nuxu.

137/ TapBapaockuit NpOeKT KOHBEHIMM O IpaXIaHCTBe 1929 roja Kacalci HCKIIOYUTEIHLHO
ciay4yasd OOGBbeIWHEHHs MyTeM HHKoOpnopauud. [IYHKT a) CcTaTh¥l 18 npefycMaTpHMBaI, 4YTO "KOTHA
BCS TEPPUTOPHSA TOCyHAapcTBa MNpuobGpeTaeTcs HPYTEM TIOCYRApCTBOM, JHila, SBIABLIHEcH
rpaXaaHaMH MNEepBOTO rOCyHapcTBa, CTAHOBATCA rpaXHaHaM# TIOCyZapcTBa-IIpeeMHMKa, eClH TOJbKO
B COOTBETCTBHH C IOJOXEHHAMH €0 3aKOHONATENLCTBA OHYM He OTKA3bIBAIOTCA OT rpaXKIaHCTBa

rocymapcTBa-npeeMHuKa". Cm. American Journal of International Law, vol. 23
{Special Suppl.) (1929), p. 15. B KOMMEHTapMH X STOMY MOIOXEHHIO MOIYEPKHBAIOCH,
4YTO 3Ta HOpMA "IPDHMEHSeTCS X HaTypalM30BaHHBIM JTHALaM, & TakXe X TeM, KTO npnoﬁpen

FpaXXHaHCTBO IO poxXJeHu". CMm. Ibid., p. 61.

138/ [Ilocme o6bemuHeHMS IHIA, KOTOpble OBUIE rpaxkipanamMe CuHranypa, nproSpern
TPaXmaHcTBC Pellepaliii, HO NPH ITOM TAKKe COXPAHHIH craTyc rpaxmgaH CHHramypa xak
OIHOro W3 06pa3oBaHHlM, BXOFALIMX B cocTaB Pefepamu (Goh Phai Cheng, Citizenship

Laws of Singapore (Singapore, Educational Publications), pp. 7-9.

CM. Marepdaiibl, NpercTaBieHHble CuHranmypoMm). O [PYrHX CIyyadX OOGBLEIMHEHHS IYTEM
HHKOPTIOPalldH, a HMEHHO BXoXJeHuM ['aBaeB B cocraB CoenuHeHHbIX IIITaTOB W BOCCOGIMHEHUH
Fepmanun oM. TpeTHH OOKJIAK O IPaXIAHCTBE B CBA3H C [IPAaBOMPEEMCTBOM TOCYIApCTB,
IOXyMeHT A/CN.4/480/Rdd.1, COOTBETCTBEHHO MYHKTHI 2 M 5-6 KOMMEHTApUS K IIPOEKTY
CTaThH 18, npemnoXeHHOMY CrelUalbHBIM KOKIATYHKOM.
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6) Ilo muenmio KomuccuH, cTaThd 21 OTpaxkaeT HOPMY OGBIMHOIO MEXIYHAPONHOTO INpaBa.
B mio6oM ciydyae rocylapcTBO-NPeeMHHMK, KOTOPOE C AaThl MpPaBONPEEMCTBA SBISETCS

SOVHCTBEHHBIM OCTAIOLIMMCS 3aTParWBaeMbIM FOCYN2pCTBOM, HE MOXET 3aKJII0YaTh ¢ HPYruM
3aTParnBaeMbIM OCYNAPCTBOM KaKHMX—JHM60 corjalleHuii, KOTOpPble CONEpXKajiu ObI OTCTYILIEHHS OT
BBILLICNIPUBECHHOrO ToJOXeHusi. Kpome Toro, 6buIo Obl TPYIHO NpefCTaBHTh cebe, Kak

rOCyHapcTBO~NpPeeMHHUK MO0 Obl HMHaYe "BBECTH B JelicTBUE TMOJOXeHUS 4YacTu I".

PA3MIEN 3

PACIIALl 'OCYIAPCTBA

Crares 22 139/

HQegOCTaBHeHHe I'PAXIAHCTBA TIOCYXapcTBa—-NpeeMHHUKA

Korma kaxoe-mm60 rocyfapcTBO pacHafaeTcss W NPeKpalllaeT CBOE CYLIEeCTBOBaHME, a
PasIHUuHble YaCTH TEPPUTOPHM TIOCYIapCTBa-NpeRlIeCTBEHHUKA O6pasyioT IBa HIM HECKOJBKO

rocyfapcTB—IpPEeEeMHHKOB, KaXKJo0e TOCYHaPCTBO-IPEeMHHK C YYeTOM IOJOXEHHI CTaThu 23
TIPEXOCTABIISIET CBOE IPaXXKIaHCTBO: .

a) 3arparkdBaeMbIM JHIIAM, HMEIOIIMM CBOE OOBIYHOE MECTO KHTEJILCTBA HA €ro
TEPPUTOPHH; H

b) 6e3 yiuiepba I NOJOXKEHHH CTaThH 7:

i) 3aTParMBaeMbIM IHilaM, He OXBATbIBaeMBIM MNONNYHKTOM a) M

HMEMIOINUM HaJJIeXallyio NpPaBOBYIO CBA3b C aAMHHUCTPATHBHO~
TEPPUTOPHAIEHLIM O6pa3oBaHMeM TOCYZapCcTBa-NpeNliecTBeHHMKA ,
KOTOpO€ CTal0 4YacThKy ITOr0 IOCygapcTBa-TpPeeMHMKA;

ii) 3aTparvBaeMbIM JIMIIAM, WMEMOLIMM CBOE€ OOLIYHOE MECTO XHUTENLCTBA
B TPEThEM TOCYIApCTBE, KOTOpPble DONWINCHL WM, Npexge 4eM
DOKHHYTh TOCYJapcTBO-HPENIIECTBEHHUK, HMEIH CBOe IOCHeIHee
OGLIYHOE MeCTO JKMTENbCTBA Ha TEPPUTODPHMH, CTaBLISH TeppUTOpHel
9TOr0 FOCYHapcTBa-NpeeMHHKa, WIM HMEIOLIMM I06YI0 IpYyryio
HajJeXalllyio CBSI3b C 3THM TIOCYHZapCTBOM—TpPEeMHUKOM .

135/ Crarbst 22 COOTBETCTBYeT CTaThiM 19 u 20, NpefyiokeHHbM CreliHalbHLIM
JOKNaIYUKOM B €ro TPeThbeM HOKNage, INOKYMEHT A/CN.4/480/Add.l, crp. 27.
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Crates_23 140/

IpenocrapaeHue Tipasa ONTAIMK TOCYIAPCTBAMH—NpeeMHHKaAMH

1. TocynapeTBa—NpeeMHMKH TIPEJIOCTABISIIOT IPaBO ONTALMM 3aTrparuBaeMbIM JIHIAM,
OXBATHIBAEMBIM HOJOXEHHSMH CTaTbH 22, KOTOpPble HMEIOT OCHOBaHUS AN NpHOGpeTeHHS

rpaxXpgaHcTBa JBYX HJIH HECKOJNBKHX TOCYIapCcTB—IPEEMHUKOB.

2. Kaxmgoe rocyzapcTBO-IpeeMHHK NOPeJOCTABINET TpaBO ONTALMH CBOEro TpakKIaHCTBA
3aTparmBaeMbIM JIHMIIaM, KOTOpbIe HE OXBATHIBAIOTCSA INOJNOXEHHUAMH CTAaTbH 22.

KoMMeHTapuK

1) Pasmesn 3 COCTOMT M3 OBYX cTared, CTATBH 22 H C¢TaThd 23, W NPHMEHACTCSI K CIYyYaio
pacmaja TOCYEAapCcTB, B OTIMYHE OT cNydyas OTHENeHMS YacTH WIM YacTell TeppHTOPHH, NpPA 3TOM
OOCJHeOHMI ciydall siBisieTcs OOGBEKTOM pasiena 4. XoTd Ha NpaKTHKe, BUIHMO, He BCErma
MPOCTO NPOBECTH pas3lIHM4YMe MeXLYy STHMH IBYMS CHTYAIlUSIMH, TaKOe pasiuvée SBISAETCH
HeobxomumMbIiM. Korgma rocymapcTBO HceUe3aeT B pe3yibTaTe pacnafga, €ro rpaXxaHcTBO TaKXke
WcYe3aeT, B TO BpeMs KaK B CIyyae OTHeNeHHS YaCTH TEPPUTOPHH TOCYAAPCTBO-IpeqIUISCTBEHHHK

MPONOJIKaeT CYHISCTBOBATh H TaKXKe INPOHOJXKACT CYLISCTBOBATH €ro TpaXXIaHCTBO 141/.

2) MaTepHanbHBIE HODMBI, 3aKpeIUieHHBbIE B CTAThIX 22 M 23, NpUMEHAOTCS mutatis
mutandis, KOIrma pa3iaHyHble YacTH TEPPUTOPUH TOCYIapcTBA—-IIPeHIIeCTBEHHHKA He CTAaHOBSTCA

HEe3aBHCHMBIMH TOCYHApPCTBAMH B pPe3yibTaTe pacnafa, a BKIIOYAIOTCI B JIpPYrHe, paHee

CYLUECTBOBABIIHEe, IOCYZapcTBa. B TakoM cirydae o0s3aTenscTBa, U3NaraeMble B CTaThAX 22
H 23, BO3JIararOTcA Ha STH TOcygapcTBsa.

3) ITocKONBKY yTpaTa rpaxmaHCTBa rocylapcTBa-IIpellICCTBEHHUKA ABISAETCS aBTOMATHYCCKHM
CIeNCTBHEM pacmamna, B pasgese 3 pacCMaTPHBAIOTCA BONPOCHI O MNPeIOCTABICHHH TpaXKTaHCTBA
TocynapcTB—NpeeMHHKOB 3aTparnBaeMbIM JIHIIaM ¥ O HNPCHOCTABJICHHH MNpaBa ONTAllHH HEKOTOPbIM

KareropusaM 3aTparuBaeMbIX JHI.

140/ Crartks 23 COOTBETCTBYeT cTaTbe 21, MpelaoxkeHHON CnelMaNnbHBIM IOKIATYHKOM B
ero TpeThbeM HOKNHale, TaM Xe, crp. 32.

141/ B cuiay cxoxmx mpuuyuH KoMuccHs TakKe HpOBeNa pasiuuve MeXIy "pacnagoM" Hu
"oTOeJeHHeM" TIPU PACCMOTPEHMH €K BONPOCa O MPAaBONPEEMCTBE TOCYIapcTB B JEPYrux obIacTsx,
mOMHMO goropopoB. Cm. Exeromuwk, ... 1981, ToM II (Yacts Bropast), cTp. 53,
OOKYMEHT A/36/10, NyHKT 3) KOMMeEHTapHs K IIpoeKTaM crared 16 u 17.




4) CoBOKYNMHOCTh rpakIaH KaXmoro rocyfapcTBa-mpeeMHHKa ONpemeNnseTcs B OyHKTEe a)
CCBIIKOM Ha KpUTepUM OGLIYHONO MeCTa JKHTEeNbCTBA, KOTOPLIN COrIacyeTcss ¢ npesymruuet B

craThe 4. STOT KPUTEPHil, LIMPOKO NPU3HAHHBIN CHEUHANMCTAMH MO MEXIYHAPOXHOMY
npaBy 142/, HCHOJB3OBANCA AOCTATOMHO LIMPOKO, B YacTHOCTH NS pEIieHUs BONPOCa O

NpefoCTaBlIeHHH TpaXZaHCTBA MOCKe pacnaja ABCTpo-BeHrepckod ummepuu 143/.

5) B HemaBmux cimyyasx pacnaga IOrocnasum M “{eXOCIOBaKHM HEKOTOpbIE TOCYZapCTBa-
NPeEeMHMKH MCTIONb30BAAM KPUTEPHH "IpaXkHaHCTBA" Pecny6iMK, SBASBIIMXCSH CYGheKTaMH

Gbenepauuu 144/, Kak OCHOBHOW KpPUTepHUM HpPH ONpeNeseHMH HMX TpakIaH, HE3aBUCHMO OT

MX OOGBLIYHOTO MeCTa JKHTeNhcTBa 145/. COOTBETCTBEHHO, HEKOTOPble rpaxjlaHe

142/ CM. Onuma, op. cit., CHOCKAa 5/, CCbUIAIOLIAsiCi Ha DPasiIHYHBIX ABTOPOB.

143/ TocuencTBus ANA TpaxJaHcTBa pacriaja ABcTpo-BeHrepckolii MMNepHH, MOBIEKIero
32 cOOOM TakXKe pacmaj COBOKYITHOCTH AYyaluCTHYECKOM MOHAPXHH, pPeryidpOBAKCH
HOCTaTOYHO eNMHOO6pasHbIM o6GpasoM. CraThsi 64 MHpPHOrO IOroBopa, NOXMMCAHHOIO B
Cen-2Kepmen-an-Jjle, npelfycMaTpuBaia, YTO "ABCTPHS NPHU3HAET U OOBLABISET aBCTPHICKHMMH
rpaxnaHami ipso facto u 6e3 Tpe6OBaHMS KaKO#-JIHG0 Apyrodi ¢hopMambHOCTH BCeX IHII,
O6rajalouX Ha HATy BCTYINIEHHS B CHIY HacTosiulero JIOroBopa mpaBaMH Ha TPaKIaHCTBO
(pertinenza) B npefenax aBCTPHHCKOM TEPPHTOPHH, KOTOPble He SBIAIOTCH IpPaXXKIaHAMH
KaKoro-iu6o Hpyroro rocymapcrsa". (Laws concerning nationality, op. cit.,
p. 586). Ilomo6Hble NOJOXEHHUS colilepKaTcs B CTaThe 56 TPHAHOHCKOro MHPHOrO IOroBopa
OTHOCHTEJHO NPHMOGPETeHHS BEHrepCKOro rpaxpaHcersa (Ibid., p. 587).
O HeomnpemeleHHOCTH KOHILIENMIMH pertinenza, CM. CHOCKY 119/ Bbuue.

144/ Kak ykaspiBan Pesek, "mmerorcs demepanuu, rie ¢denepanbHOe T'PasKIAHCTBO
COCYLUECTBYET C BEPHOCTBHIO NPOBMHIHH, H rocyxapcrso (demepaTHBHOE) HHOrIa NPaBOMOYHO
H3[aBaTh 3aKOHOMATEJbHBIE AKTbI N0 3TOMY BOMPOCY... <DelepalbHOE TPAKTAHCTBO
NpejCcTaeT INMb KaK CIeNCTBHE rpaXIaHcTBa [demepaTHBHOrO) rocymapcrsa,

YCTAaHABIMBACMOr0 COrIacCHO HOpPMaM, ONpeleNsieMbIM DPa3sNUYHBIMH NPOBHHIHUAILHEIMM OpraHaMu" .
{Op. cit., pp. 342-343.)

145/ Cm. crateio 39 AxTa 0 rpaxpancrBe CIOBEHHHM OT 5 HIOHA 1991 roma
("Nationalité, minorités et succession d’Etats dans les pays d’Europe
centrale et orientale", documents 1, CEDIN, Paris X-Nanterre, 3acegaHUs Kpyrjoro
crona, nekabpr 1993 rogma); crathM 35 M 37 3aKoHa O rpaxpgancTBe XOpBATHH OT 26 HIOHS
1991 roma (ibid.); crarbio 46 3akoma o rpaxuascree IOrocmasmu (N 33/96,

CM. MaTepuanbl, mpexcrasleHHble IOrocnaBueit); crathio 1 Yewickoro 3akoHa o

TPUOGPETEHHUN U YTpaTe rpakHaHCTBA OT 29 Xeka6bpa 1992 roma (N* 40/1993, Col. of Laws,
CM. MaTepHAbI, npencraBieHHble Yemickow Pecmy6umkoit); craThio 2 3akoHa O IPaXIaHCTBe
CrnoBaukodt Pecnnybmuxku or 19 siHBaps 1993 roma (M 40/1993, cM. Marepuasl,
npencraBieHHble CioBakueli) ; NYHKT 1 craThd 26 3aKOHa O IpaXHAHCTBE ObIBIIEN IOTOCIABCKOLN

Pecniy6imvky Makegonnn or 12 Hos6ps 1992 roga (cM. Carol Batchelor, Philippe
Leclerc, Bo Schack, Citizenship and Prevention of Statelessness Linked to the
Disintegration of the Socialist Federal Republic of Yugoslavia (UNHCR,

3 April 1997), p. 21); © crathio 27 3aKOHa O rpaXHaHCTBe BOCHHH H I'epieroBUHBl OT

6 OKTsibps 1992 roma (ibid., p. 27).
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rocyIapcTBa-IpeqUIeCTBEeHHUKA, OOLIYHO NNPOXKHUBAUINE HAa TCPPUTCPHUH KOHKPETHOrO rocymapcraa—
NpeeMHHKa, HE NOJIYYHIH rpaXKIaHCTBa NOCHSIHEro. B 3akoHoOmaTenLcTBE rocynapcTa=—
NpeeMHHKOB CONEPXKAJIHUCh OTHENLHBIE NOJOXEHUS O NPHODPETEHHH HX FPAXEAHCTBA TaKHMH

aumamu 146/. B Tex ciyyasix, KOTAa MM Obila TpelNIoKeHa BO3MOXHOCTb HpHOBPECTH
TPaXMIACTBO TOCYZApCcTBa HMX MeECTa JXXHTEIbCTBA, MOYTH BCE OHH BOCIONB30BATHCH TaKHUM
npeanoxenneM 147/. Korma Takue BO3MOXKHOCTH ObLTM Cephbe3HO OrpaHHUYeHbI, BO3HHKIH

3HAUUTeNbHbIE NPaKTHYeCKHWe TPYIHOCTH 148/.
|

6) PaccmoTpeB NpPaKTHKY TOCYHapcTB, BKIIOYas caMble MOCHeZHHe COOLITHS B BTOM obnacru,
KoMuccusi nmomrTBepIuia BaXKHOCTb KPUTEpHsS OOBIYHOIO MeCTa XUTEILCTBa H pemra npuberaTh K

KPUTEPHIO "IPpa’kHaHCTBA" AOMHHHUCTPATHBHO-TEDPPUTOPHANLHLIX OOpAa30BaHMII TOCYIAPCTE JHMIIL B

OTHOWISHHWH JHIL, NPOXHBAOUIHX 33 HpelesaaMU TePpPHUTOPHH Kakoro-iaubo KOHKPETHOTO

146/ Tak, cratbid 40 AkrTa o rpaxpaHcree ClOBeHMH OT 5 MIOHS 1991 roma
NpefycCMaTPUBAaeT, YTO "rpaXiaHWH Hpyro#i pecmybmnuku {IOrocmaBckoét Pemepauuu),
MOCTOSIHHBIM MECTOM XKHUTEJbLCTBZ KOTOPOro, IO COCTOSHUIO HAa JeHb NpoBeleHus MieBHciouTa 0
He3aBHCHMOCTH H aBTOHOMMH Pecnybmuxu CioBenuu 23 Jekabps 1990 roma, sBAsfeTCS
Pecniy6iuka CnoBeHHMsS W KOTOPBIM (DAaKTHYECKH INPOXKHBAET TaM, MOXET TPUOBPECTH IPAKIAHCTBO
Peciy6nuku CoBeHHH, eCIM OH NOJACT 3asBleHHe B KOMIETEHTHBIN agMHMHHCTPATHBHBI opra”
BHYTPEHHHX HeJl TOH OOGLIMHBI, B KOTOPO¥ OH IpPOXKMBAET..." {"Nationalité, minorités et
succession d’Etats dans les pays d’Europe centrale et orientale", documents 1,
op. cit.); mnyskT 2 crathl 30 3akoHa O rpaXigaHcTBe XopBaTHM OT 26 WIOHE 1991 rogma

IpefycMaTpuBaeT, YTO J000e NHIO0, NPUHANNeXalllee K Hapony XoOpBaTHH, KOTOpOe He HMENo

XOPBaTCKOT0 TPaXXIAHCTBA Ha JMeHb BCTYMMIEHHS B CHIy 3aKOHAa, HO KOTOpOE MOXKeT H0KazaTh,
YTO OHO 3aKOHHO MPOXHBAIO B Pecnybmuxe XOpBaTHHM IO MeHbLIEW Mepe HECATH JIET, OYHeT

CHYHATATHCSA XOPBATCKHM TPaXKIaHHHOM, €CJIH OHO oﬁpa'rm*cs{ C NMHCbMEHHbLIM 3asBICHHEM, B

KOTOPOM OHO 3asBHT, 4TO PacCcMaTpuBaeT ceOsS B KadecTBe TpaKJaHWHA XOpPBAaTHH {(ibid.);
4 craTed 29 3akOHa O rpaxgaHcTBe Bocuum W IeplieroBUHBI, C NONPaBKAMH, BHECEHHLIMH B

anpene 1993 roga, mpegycMaTpUBaeT, YTO Bce TpaxkpgaHe OniBliedl CoOUHANHCTHYECKOM
DenepatusHon Pecnybnuku IOrocnaBuy, NpOXHUBAOUI¥e Ha TePPUTOPHMH BocHuM U TeplieroBHHEI,
4BTOMATUYeCKHM CTaHOBATCA ¢ 6 ampess 1992 roma rpaxijaiaMu BochHuu u I'eprierOBHHEBI

{(cM. Batchelor, Leclerc, Schack, ogp. cit., p. 27).

147/ Kax cBHEeTeILCTBYeT, Hampumep, npaktuxa Yewmickolt PecrmyGIMKH, IOYTH Bce
OGBLIYHO TPOXXHUBABUINE HA €€ TEePPHTOPHM 3aTpParkMBaeMbie JHMIIA, KOTOpPble He MpPHOGpeNH YewicKoe
IFPpaXXJAaHCTBO exX lege B CHIIY BLILIEYNOMSHYTOrO KPUTEPHS "TpaXXHmascTBa”, NpHOBpeNH Takoe
FpaKIaHCTBO MyTeM OCYUIESCTBIEHMS MpaBa oNTauuu. Tak, nopsaka 376 000 cIOBalKUX
rpakfaH NpuoGpesH 4YellcKOe TIPaXKIaHCTBO B Hepuom ¢ 1 sAHBaps 1993 roma mo 30 MIOHA
1994 roma riaaBHBIM 06Pa3OM NYTeM ONTALMM B COOTBETCTBHH CO CTaThell 18 YellICKOTO 3aKOHa O
NpUOOpPETeHHH ¥ yTpaTe TIPakIaHCTBA. DTOT pe3yJbTaT CYLIECTBEHHO He OTIMYAETCS OT
pesynsTara, NOJYYECHHOTO B pe3yabTaTe KCHOJNB30BAHHS KPHTEpPHS OOBMMHOIO MecTa KHTeJIbCTBA.

CM. Report of the Experts of the Council of Europe on the Citizenship Laws,
op. cit.,, para. 22 and note 7.
148/ Batchelor, Leclerc, Schack, op. cit., p. 4 et seq.
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rocyJapcTBa-IpeeMHEKa. B TOM Xe Jyxe IYHKT a) CTaThH 8 HENaBHO NPHHSTON BeHemuaHCKOIX
IDekJnapalMi TOJATBePXKIAeT MPaBHIO O TOM, 4YTO "BO BCeX CHy4Yasix NpaBONpPEEeMCTBA TOCYHAPCTB

FOCyJapcTBO-NPeeMHHUK MNpPeNOCTABIAET CBOE IPaKHAHCTBO BCEM IPAXXKAAaHAM TrOCYJapcTBa-
OpefiuecTBEHHHUKa, IOCTOSHHO NpPOXMBAIOUIMM Ha [ero] TeppuTopuu”™ 149/.

7) B nyHKTe b) H3MaraloTcs HOPMBI NPESOCTABICHMS TPaXKIaHCTBA IOCYHapcTBa~MpeeMHUKA
3aTparvBaeMbpiM JHIAM, HMEIOLIMM CBOe OGLIMHOE MECTO JKUTENLCTBA 32 HpelelaMH ero
TEPPUTOPHUH. B NONNYHKTe i) pacCMaTpPMBAIOTCH BaTparMBaeMble JHIIA, KOTOPHIE HMEIOT CBOE

O06BIYHOE MECTO JKUTEeNbhCTBA JIMG0 B TPEThEM rocymapcTBe, Ju6o B APYrOM rocyjgapcrae—
npeeMHUKE . B RmaHHOM ciiyyae B KadecTBe KPUTEPHA MCIIOJABL3yeTCs "HamjIeXXauwas IpaBOBasg CBI3b

C agMHHHMCTPATHBHO-TEPPUTOPHANLHEIM 06pa30BaHMEM TOCYNAPCTBa-IIPENLUECTBEHHUKA", KOTOPOe
CTaJI0 YacTHI0 KOHKPETHOF0 roCyJapcTBa-npeeMHHMKa. CaMo co6Ol pasyMeeTcsi, YTO 3TOT
KPHTEPHUH MOXKET HCIONb30BATECS IHINL B TeX CIyYyadX, KOILa B COOTBETCTBHH C BHYTPEHHUMH

3aKOHaMH 3TOro TrocylapcTBa MMeEeETCS CBSI3b MPAaBOBOI'0 XapakTepa MeXIy AIMHIHHUCTPATHBHO~
TEPPHTOPHAIBHBIM oﬁpasosaxmem rocyiapcraa—-npenluecTBCeHHHKa M 3aTparuBaeMbIMH JULIAMM .
Kak YKa3bIBaeTCS BbILIE, B5TO TIJIaBHLBIM 06pa30M NPOUCXOOUT B Cliyyae HEKOTOPBIX (penepa'msmalx

rocymapcrs 150/.

8) Korga mpumenum TMOAIYHKT i), 6GONBLLIMHCTBO 3aTparuBaeMsbIX JMI[, HMESIOLIHX CBOe

OOBIYHOE MECTO KHTEeNLCTBA 32 npeneliaMy TEPPUTOPHH KOHKPETHOrO IocylapcTBa-IIpeeMHHKA,
BKIIOYAIOTCA B 3TY KaTeropMio, H NONOYHKT ii) BCTYHNaeT B Hrpy JHLIbL B HCKJIICYHUTEILHBIX

ciydasix, T.¢. B OTHOLICHHHM JHUI[, He OXBATHIBAEMBIX HNOENYHKTOM 1i). B uHOM clryyae
KPUTEPHH, H3JIOXEHHEBIE B INONNYHKTE ii), SBISIOTCS OCHOBHBIMH KPpUTCPUSAMHE ISt
NpenOoCTaBICHUS TIPaXAaHCTBA 3aTpardBaceMbIM JIHIAM, KOTOphle Ha HaTy NpaBONpeeMcCTBa

FOCYHapcTB HMeNH CBO¢ OGBLIYHOE MECTO XKMTENbCTBa 3a NPENe]aMH TEPPUTOPUH TOCYIAPCTBA-
npepuiecTBeHHHKa. Takum o06pa3soM, BONMpeKH MONNYHKTY i), HONNYHKT ii) KacaeTcs JMHIb

3aTpParuBaeMbIX JIHI[, KOTOpble HMeENH CBOe OObIYHOE MECTO KHUTEILCTBAa B IPEThEM rocyjgapcrBe.

9) B momnynkTe ii) maercs cchlIKa Ha KDHTEPHH, KOTOpble Yallle BCEro HCHOJB3YIOTCS B
rOCYHapCTBEHHOM MNPaKTHKEe, a HUMEHHO KPWUTEPHHM MeCTa DOXICHHUS M MecTa HOCHeIHero OBGhMHOI0
MECTa KUTeJbCTBA HA TEPPHUTOPHM TrOCYIapCTBa-NpemuIecTBeHHHKa. OnHako KoMHccHS He

HaMepeHa HCKIIOYaTbh HMCIOJB30BaHUE HAPYrUX KPHTEPHEB, O YeM rOBOPAT CJIOBA "HIJIH HMEIOLLHM

149/ Council of Europe document CDL-~NAT (96) 7 rev.

150/ Cm. Bolue CHOCKY 144.



MO6YIO APYIyI0 HAIJNEXAIyI0 CBA3b ¢ 3THM IOCYZAPCTBOM—MPeeMHHKOM". B TO Xe BpeMs OHa
TIOAYePKHYNa, YTO MCHIONb30BaHHE JIO60IM0 TAKOMO KPHUTEPHS IOJIKHO COMIACOBBIBATLCE C OOHIMM
0653aTeILCTBOM O HeJIMCKPUMHHAIIMH B COOTBETCTBHM €O cTaThelt 14. HeKoTopble UNeHE!
KoMHCCHH BBICKa3aH OrOBOPKH B OTHOLUGHHHM TepMHHA "HamiexXaiias CBS3b", KOTOPbOI OHH

CUMTAOT CIHIIKOM HEsSICHBIM H OPeIIaraloT 3aMeHHThb €r0 BbhIpa’kKeHHeM "pealibHas CBA3bL".

10) B crarbe 22 He paccMaTPHBAETCH BOMNPOC O cnocobe NPpEHOCTAaBJICHUSA I'OCynapcTBOM~
NpeeMHHKOM CBOEro IpaXmaHcTBa. IocymapcTBO-NpPpeeMHHK MOXKET BBIIOJIHATL CBOe

0653aTelIbcTBO B COOTBETCTBHHM C ATHM HNOJOXeHHEM JHO0 C IOMOIILI0 aBTOMATHYECKOro
NperocTaBIeHHsT CBOECr0 TPAXKIAHCTBA 3aTpardBaeMbIM JHIAM, HIKB HOyTeM MNPeIOCTAaBICHHA 3THM

rpaxjanaM npaBa npnoﬁpe'ra'rb TakKoe rpaKIJaHCTBO IIYyTEeM OITallHH.

11) IlpuMeHeHHWe KpPUTEPHS, MNPEILYCMOTPEHHOIO B CTaThe 22, MOXKET IPHBECTH K TOMY, 4TO
Kakoe-Ju60 3aTparBBaeMoe JWNO OYyIeT ¥MeTh OCHOBAHME MIA NMPHOGpPETeHHSA TPAKIAHCTBA
HECKOJBKUX TOCYJapcTB-~NPeeMHHKOB. B TakoM cllyyae NpeJOCTaBNeHMe rpaXIaHCTsa GymeT
3aBHCeTh OT BbIGOPA HTOTO JHIZ, KaK HTO YKa3aHO B HYacTH Pasbl "¢ YYeTOM IIOJOMKEHHM
cratbl 23". Bomee TOro, TyHKT b) 06YCIOBIEH MNONOXEHHEM CTATbH 7, B KOTOPOM
TOCYAAPCTBY 3alpellieH0 IPeNOCTABIATL CBO€ FPaXTAHCTBO 3aTParHBaeMbIM JIHIIAM, HMEIOLIUM CBOe

OGBIMHOE MECTO XHTeNbCTBA 33 INpelelaMH CBOel TePPHTOPHH, INPOTHB HX BOJIH.
COOTBETCTBEHHO O0S3aTENBCTBO TOCYJAPCTBA B COOTBETCTBHM € HYHKTOM b) HOJIXKHO

OCYILEeCTBISTLCS JNHOO0 MyTeM NpPOUCHYPLl "HO3UTHBHOM ONTALMH", HIH OYTEM IIPeIOCTaABICHUSN
ex lege CBOEro rpaxiaHCTBA ¢ BapHAHTOM OTKaza OT Hero (Nponemypa "HeraTHBHOHN

onTaguu") .

12) T[IysxkrT 1 crarbd 23 mnpelycMaTpHBaeT NpasB0 CHTAIMH 3aTparMBaeMBIX JHL, KOTOpble HMEIOT

OCHOBaHHEe IJS NpHOOpeTeHHs IpaXKIAHCTBA IBYX HJIH, B HEKOTOPHLIX CcIydasx, Haxe Goxpimero,
YeM MOBYX, 4YHCIA ToCynapcTB-NpeeMHHKOB. Takoe "[OBOMHOE OCHOBaHHMe" MOXKeT HMETh MecTo,
HanmpuMep, B TOM <Cliydae, KOorga Kaxkoe-Ju60 3arpardsaeMoe JHIO, OOGBMHO IIPOXRMBAIOlUee B

OITHOM TOCyZapcTBe—IIpEeMHHKE, o6namano, OO pacnama, FpaxXkHaHCTBOM “aIMUHHCTPATUBHO—




TEPPHTOPHANBLHOIO 06Pa30BaHUA rOCYHapCTBa-NpelleCTBEHHUKA, KOTOPOE CTAN0 YACTHIO APYroro
rocyzapcTBa—npeeMHMKa. B HeZaBHeM NpOLLIOM MMeeTcS HECKONbKO NPHUMEPOB IOCYHApCTBEHHOU

NPaKTHKH, B KOTOPHIX NPaBO ONTAUMA 6GbUIO NPeHOCTaBIEHO B TaKUX OGCTOSTENLCTBaX 151/.
DTO MOXKeT TakKe MPOM3OUTH, KOIja 3aTParMBaeMoOe JMLO, OGLIYHO MPOXHBAIOUIEE B TPETHEM

TOCYHapcTBe, PONMIOCH Ha TEPPHTOPMHM, KOTOpas CTAla YacThi0 TrOCYINapcTBAa—IIPeeMHUKA, HO
KOTOpoe TakXKe HMeeT HamieXalyio CBA3b, TaKyl0, KaK CeMeMHbie Y3bI, C IPYIHM

rocygapCTBOM~IIpEEeMHHKOM . )
|

13) B nyHKTe 2 TOBOPHUTCS O 3aTparwBaeMbIX IMI@X, OGBIYHOE MECTO JKHMTENbCTBA KOTOPBHIX

HAXONMTCA B TPETLeM TFOCYNApCTBE H KOTOpble He OXBATHIBAIOTCS NOJOXEHHSIMH IYHKTA b)
CTaTb¥ 22, TakKHX, KaK Te, KTO NpHOGPeNM rpaXmaHCTBO TIOCyZapcrBa~NpeqiliecTBEHHUKA IO

CeMeMHbIM OCHOBAHHSAM MIH yTeM HATypaliu3ali¥ U HUKOrga He ObUIM ero KUTEISIMH. Ecimu
TaKHe AHLa MMEIOT IpaXXAAaHCTBO TPETHEr0 TIOCYAapcTBa, TO OHU CTAHOBATCS JTunaMn 6e3
TPpaKIaHCTBA . OnHako Helnb ONTAalHMH, NpelycMaTpuUBaeMoit B COOTBETCTBHH ¢ NOAIYHKTOM 2, He
OorpaHuvyeHa npepynpexigeHueM 6e3rpax<,manc1‘3a, a4 COCTOMT B TOM, 9YTOOBI HO3BOJUTEH TaKHM

T aM ano6pecm IpaXIaHCTBO IO KpaMHeH Mepe OIOHOr0 rocynapcrBa~NnpeeMHHKa, TeM CaMEIM

OpeTBOpsAs B KUBHL IpaB0 Ha I'pakKIaHCTBO, 3aKpeIllieHHoe B cTrathe 1.

151/ Ilyskr 1 cratem 3 3akoHa O rpaxpaHcrBe CroBaukol Pecny6muxu
NpefycMaTPUBaeT, 4YTO JNI060€e JNHMUO, KOTOPOe SBIANOCH Ha 31 Jekabps 1992 roga rpakIaHUHOM
Yewcko#t u Cnosaukoit denepaTuBHON PecnyGiaMKH K He MpHOGpeno rpaxjganHcTeo CllOBakHH
ipso facto, HMeeT HpaBO ONTHPOBATh FPaXXJAHCTBO CIIOBAKMH. IJIaBHBIM 06pazoM 3TO
Kacajloch TeX JIHL], KOTOpbIe B CHIY 4YeLICKOrO0 3aKOHAa CTald ex lege rpaxpaHamu Yexuy, HO
HMeNH CBOe OOBIYHOE MeCTO XHTenbcTBa B CnoBakumm. (CM. MaTepmaibl, NpelCTaBlIeHHbIE
cekperapuaty Ciopakued.) ITomo6HbIM 06pa3soM B cTaThe 18 4YeWICKOrO 3aKOHa O HPHOGPETEHUM
H yTpaTe¢ rpaXXIaHCTBAa M3JIAraloTCs YCJIOBHA IS GaKyJLTATHBHOrO HPHUOGPETEHMS WYeLICKOro
FPaXJAaHCTBA JIMLAMH, OGBIYHO mHpoxHBaiowuMu B Yewickolt Pecny6imke, KOTOpbIe npuo6pern
ex lege rpaxpaHctso CiaoBakuu. (CM. MarepHanbl, NpencTaBIeHHBbIE cekperapuary YelrcKoH
Peciy6uukoit. )  IpyruM npuMepoM siBisieTcsl 3aKOH O rpaXpjaHcTBe IOrociasuu (N 33/96).

B nononHeHwe K OCHOBHBIM MONOXEHHSAM, KaCAOUIUMCS NPHOGPETEHHS ex lege rpaxpgaHcTBa,
CTaThsi 47 NpefyCMaTPHUBaeT, 4YTO “IOFOCHABCKOE IPaXKJaHCTBO MOXET ObITh MPHOGPETEHO JIOGBIM
rpaxganunom Conmanucrudeckolt defepaTHBHOM Pecny6auku IOrocnaBuu, KOTOpPEIM 6BLX
TPAXIAHUHOM JPYroH... pecny6iauxu (denepanyu)... U MECTOXHTENILCTEO KOTOPOrO Ha nary

nposo3riaiieHuss KOHCTHTYLRM HaXOommnoch Ha Teppuropus IOrocmasuu™. (CM. MaTepuamsi,
npencTaBlieHHble cekpeTapuary IOrociasuer. )
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PA3NENT 4

OTAENEHUHE YACTH WJIH YACTEN TEPPUTOPUU

Cratbst 24 152/

CHOCTARNCHHLE AHCTBA TOC CTBaA—-NIDEeMHHK3

Korma vacts umu uactu TEePPUTOPHHU rocyixachBa OTHEIAOTCS OT BTOrNC rocymapcrBa H

06pasyloT OJHO MIIM HECKONBKO IOCYNapCTB-IPEEMHHKOB, B TO BpeMs KaK TOCyZapcTBO-
NpeIUICCTBEHHUK NPOMOIDKAET CYLUECTBOBATh, TOCYNAapCTBO-NpPEeMHHMK C YYETOM ITOJOXKEHMN

CTaThbH 26 MPENOCTaBIAET CBOE FPpaXXIaHCTBO:

a)  3aTparuBaeMbiM JHLAM, KMEIOLIMM CBO€ OOBIYHOE MECTO JKHTEIbCTBA HA €ro
TEPPHTOPHH; H

b)  6e3 yuiep6a WIS NOMONKEHHH CTATHH 72

i) 3aTparuBaeMbIM JIHIIAM, He OXBaTbIBAeMBIM NOINYHKTOM a) H

HMCIOINUM HAIJIEXKAIY0 IPABOBYIO CBI3L C AIMHAHUCTPATHBHO-
TEePPHTOPHANHHBIM 06pa303aHueM rocymapcTBa-MpeRINecTBeHHNHKA ,
KOTOpO€ CTal0 YacThI0 3TOTO0 rocygapcTBa-IpeeMHHKA ;

ii) 3aTParuBaeMuIM JHIIAM, HMEIOLIUM CBOe OGBIYHOE MECTC XHTelILeTBa
B TPETbEM TrOCYJapcTBe, KOTOPble DOZWNNCH MIH, MpPEXHEe 4YeM
[NOKHWHYTh TOCYNapcTBO-NPEALIECTBEHHHK, HMeNH CBOe IOcIemHes
OOGBIYHOE MECTO XKHTEJILCTBA HA TEPPUTOPHH, CTraBlLiel TeppuropHel
9TOr0 rocynapcTBa-NpeeMHHKA, HIH AMEIOLIMM JIIO6YI0 FEPYTYIo
HameXallylo ©BS3b C STHM IOCYHAapCTBOM—IIPEEMHEKOM.

Cratey_25 153/

HIUGHHEe T HCTBa_TrocC CTBA—-NIPSHUISCTBEHHHK

1. C y4eTOM NONOXEHUH cTarbH 26 rocyZapcTBO-MpPeIIeCTBEHHHK JHINAeT CBOEro
FPAXKTAHCTBA 3aTPArMBAEMbBIX JIML, MMEIOLUMX OCHOBAaHMS NJIS NPHOOGPETEHHS T'PAKIAHCTBA
rocyxapcTBa— MNpeeMHHKAa B COOTBETCTBHMM €O CTaThell 24. OImHako OHO He IWMIAET TaKUX
ML, TPaXKJaHCTBA IO TOrO, Kak OHH NPHOGPETYT TIPaXkITaHCTBO TOCYHAapCTBa-MPEeeMHUKA .

'

152/ Crates 24 COOTBETCTBYET CTaThiM 22 H 23, npennoxeHHBIM CrelAAIBHLIM

AOKIaAYHKOM B €ro TpeTheéM MNOKNafe, HOKYMEHT A/CN.4/480/Add.1, cTp. 36.

153/ Cratea 25 COOTBETCTBYET cTaThe 24, NPeNIOXKeHHOH ChnemualbHbIM JAOKNag4YHKOM B

€r0 TPEeTbeM HOKIale, TaM Xe, CTp. 44.
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2. OpHako C y4eTOM NOJOXEHUH CTaTbd 26 roCyNapcTBO-NpeNIIeCTBEHHHK He IHIIaeT
CBOEro rpaxjiaHCTBa JHI{, YNOMHHaEMEBIX B MYHKTE 1, KOTOpbIE:

a) HMMEIOT CBOe OOBIYHOE MECTO XHTEJLCTBA Ha €ro TCPPHUTOPHH ;

b) He OXBAaTbIBAIOTCA MOINMYHKTOM a) M HMMEIOT HaljleKalyl0 NpaBOBYIO CBI3b C
aIMHHHCTPATHBHO-TEPPHUTOPHANLHEIM 06pa30BaHKEeM rocyzapcrBa—-npegluIecTBeHHHKa, KOTOpoe
OCTaJIOCh YacThI0 rOCYNapCTBa-NperlIeCTBCHHUKA ;

C)  HMMEIOT CBOe OOBbIYHOE MECTO JKMTENbCTBA B TPETheM TIOCYHApCTBE M PONUINCH
HIA, OpeXJe YeM MOKHHYTh IOCYyHapCTBO-NpPefiUeCTBEHHHK, HMENM CBOE NOCHeIHee
OGLIYHOE MECTO XXHTENhCTBA HAa TEPPUTOPHH, KOTOPas OCTANAch UACTHIO TEPPUTOPHM
rocyaapcTBa-npefUIeCTBEHHHKAa, MIH HMEIOT IOGYI0 APYrylo HaaeXallyio cBA3b C STHM
rOCyJapCcTBOM .

Crarbsg_26 154/

CHOCT: CHHE TpaBa ONTANWH TOCYIapCTBOM-—TIPERIISCTBEHHUKOM
B _TOCYIapCcTBOM—IIPEEMHUKOM

TocymapcTBO~-NpeIIeCTBEHHUK H TOCYJ{apCTBO-NpPEEeMHUK MPENOCTABIAIOT IIpaBo
onTanMM BCE€M 3aTParvBaeMbIM JIMIIAM, OXBAThIBAGMbIM IMOJOXEHUAMHU cTarelli 24 H 25,
KOTOpble HMMEIOT OCHOBaHHA IS o6najgaHus FPaXNAaHCTBOM KaK rocymzapcraea-—
NpEAIICCTBEHHHKA, TaK U rocylapcTBa-NpeeMHHKa UMM JBYX HIHA HECKOJBKMX rocyuapcra-
NIPpECMHHKOB.

Kommenrapuii

Pasgen 4 cocTOHMT H3 Tpex crarteif, T.e. crarefl 24, 25 u 26, W HOpuUMEHSETCI K

CiiyyasM OTHENeHHs! YacTH WM 4YacTeH TeppUTOpPHH. Pasnmuuve MeXmy STol cHTyaumell M

ciydyaeM pacrmajga rocysapcrs OOTBACHSETcA BbIlie B KOMMeEHTapuH pasgena 3. Kak noJ[YepKHuBaeT

Kommcenst, B CBOMX KOMMEHTapHsix K NpOeKTaM crareli 14 @ 17 O npaBonpeeMcTBe TFOCYHapcTB

B HApyrux oﬁnacmx, IIOMHMMO JIOroBopoB 155 / ; CHOyYall OTHENeHMS YaCTH HIM dacTell

154/ Crarbsi 26 COOTBETCTBYET CTaThe 25, NpeANOKEHHON CIemMaTbHLIM JOKJIATYUKOM B

ero TpeTbeM JOKJIame, TaM Xe, cTp. 51.

155/ Exeromsux... 1981 rop, ToM II (Yacrts Bropaf), crp. 43 um 53,

ROKYMeHT A/36/10, HYHKT 2 KOMMEHTAapHS K HpPOEKTY CTaThH 14 H NYHKT 5 KOMMEHTapui K
NPOEKTY CTaThH 17.
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TEPPUTOPHH TOCYAAPCTBA JNOJIKEH TaKXKe OTIHYATECH OT CJyYas NOSBIEHHS HOBBIX HE3aBHCHMBIX
TOCYRapcTB, TePPUTOPHST KOTOPHIX OO JAThi MpPaBONPEeeMCTBA HMeJIa "CTaTyC, OTHEeNbHBIM H

OTIMYHBIA OT TePPHUTOPHH TIOCYIAapcTBa, YIPaBISBUIEr0 ew" 156/.

2) Opuako MarepHalibHble HOPMBI, COINEPXKAILHECH B CTAThAX 24-26, MOTYT NpPHMEHSITHCS
mutatis mutandis K mO6G0MY BO3MOXHOMY B GyIyIeM CIOy4alo INOSBIEHHUS HOBOIO

HE3aBHCUMOI'0O rocyapcrBa.
{

3)  VYuuTsiBas TOT (aKT, YTO HA NPAKTHKE HMHOTHA TPYNHO OTIMYMTL PAcmaf OT OTHeJIeHMS,
KoMuccHs cuuTaeT Ba’KHBLIM, YTOBBI HOPMbI, NPUMEHUMBIE K STHM JBYM CHTYAIMSM, OLLIH

SXBHBAJICHTHLIMH . COOTBeTCTBEHHO CTaThs 24 O NPEeROCTABICHUH TpaXIaHCTBA rocygapcrbBa=—
IIpeeMHHKa COCTaBjieHa B COOTBETCTBHH © CbOpMyanOBK&MH CTaThH 22.

4) B nyHKTe a) CTaThu 24 H3MAraeTcs OCHOBHOE MPAasulc O TOM, YTO rocyIapCcTBO~NPEeeMHURK
NpeIoCTABAIET CBOE TPaXKITAHCTBO 3aTPArMBaeMBLIM JIHLIAM, WMEICLIMM OOBIYHOE MEeCTO KUTENbCTBA
Ha ero TeppuTopHH. CieflyeT HallOMHHTH, YTO aHAJNOTMYHOE IOJOXKEHHE, Kacalolieecs ciayyas

OTAelieNnst, ObUIC BKIIOYEHO B HYHKT b) cTaTed 18 Iapsapickoro mpoexta KOHBEHIMH O

rpaXxpgaHcrBe 1929 roma 157/.

156/ Cwm. Jleknapanuio O NPUHUMNAX MEXIYHAPOSHOrO NpaBsa, KacaroLUMXCH
JPYXECTBeHHBLIX OTHOWICHHMN ¥ COTPYZHHUYECTBA MEXMAY rocylapcTBaMH B COOTBETCTBHHM C YCTaBOM
Opramnsauun O6benuHeHHBIX Haumit, pesomouus 2625 (XXV) TeHepansHON Accambied OT
24 okTaA6Gps 1970 rogja, NPHIOXEHUE.

157/ Dro nomoXeHHe MpPENyCMATPHBAaeT, 4YTO "KOINa KakKas—Iu60 YacTb TeppHTOPUM

rocynapcTBa. . .« CTAHOBMTCS TEPPHUTOPHEH HOBOIO rocygapcTBa, rpaxpgaHe IepBOTO TrocygapcTea,
COXpaHSAIOIIHe CBOe OOBIMHOE MECTO KHTEJIbCTBAZ Ha 3TOM TEePPUTOPAY, YTPAYHBAIOT IpaKIaHCTBO

3TOr0 TOCYHApCTBA H CT3HOBATCH rpaXIaHaMU TI'OCYIAapCTBa~NpeeMHHKa B OTCYTCTBHE JOTOBOPHBIX
NONOXKEHHUH 06 WHOM, eCIHM TONBLKO B COOTBETCTBHH ¢ 3aKOHAMHM rocynapC'rBa-npeéMHnKa OHH He

OTKAa3bIBAIOTCS OT €ero rpaXXpmaHcrsa". (American Journal of International lLaw,
vol. 23 (Special Suppl.) (1929), p. 15.)
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5) OTa HOpMa NpHMEHsNTachb Ha NPaKTHKe NOCIe MEePBOH MMPOBOM BOMHBI B ClIy4Yae CO3TAHMS

Bonpnoro ropopa JHanmura 158/ u pacuieHeHHS ABCTpo-BeHrepckoi HWmMmnepun 159/.
Ilo3gHee oHa NpuUMeHSNACh B ciyyae OTHeleHus Baurmagemi or IlakucraHa B

1971 romy 160/, a TakXe, Korga Ykpauna 161/ u Bemapycs 162/ craimu
He3aBUCUMBIMH rmiociie pacnaga CoBerckoro Comos3a. MOXHO TakKe OTMETHTb, 4YTO KPHUTepHi
OGLIYHOrO MeCTa JKHTENLCTBA HCIOJB30BAICS HA NPAaKTHKEe HEKOTOPHIMH HOBBIMH HE3aBHCHMBIMH

rocymapctBamMu 163/.
]

6) Wno¥ét KpuTepuii HCNONB3OBAJNCS B ciiyyae OTHeneHuss Cumranypa ot Pemepamun Manadisuu B
1965 rogy, a MMEHHO KpHUTepHil "rpaxpgaHcTBa" CHEHranypa KaK COCTaBHOIO Cy6HeKTa

Pefiepaliny, KOTOPOE CYLIECTBOBANO NapajUTeNbHO ¢ rpaxpaHctBom Pemepanun 164/. Emwe

158/ CM. crateio 105 BepcalhCKOro MHPHOIO HOroBopa, Materials on succession
of states, op. cit., p. 489.

159/ Cwm. crarbio 70 Cen-2KepMeHCKOr0 MHpHOro gorosopa, ibid., p. 496. 3rTa
HOpMa NpHUMEHSIeTCSI B DaBHOM CTENEHHM K rOCyJapcTBaM, IOSBHBLUMMCH B Pe3yibTaTe OTHeNeHHS,
W K FOCYHapCcTBaM, MNOSBUBIUMMCS B pe3yibTare pacmaga. OHa Takxe 3aKpenieHa B
COOTBETCTBYIOIEeH cTaThe 3 Bepcamnckoro poroBopa c¢ Ilombluedt, Cen-3KepMeHCKOro LOroBopa ¢
Yexocnosakueit, Cen-2Kepmenckoro morosopa ¢ Cep6o-Xopsaro~CrosenckuM ['OCYymapcTBOM M
Iapuxckoro moroBopa ¢ PymumHueit. (G.F. de Martens, Nouveau recueil gé&néral de
traités, third series, vol. XIII, pp. 505, 514, 524 u 531, COOTBETCTBEHHO.)

160/ [IlpoxmuBaiiHe Ha €€ TEPPHUTOPHH PACCMATPHBANOCH KAaK OCHOBHON KpHTepHil st
NPeROCTaBIeHNs IpaxgaHcTBa BaHrnmanmeumr, He3aBHCHMO OT JMIOOLIX JIpYyrux cooGpaxeHuii. OIHaKO
OT XKHTeJieH TEPPHTOPUH HEeOGEeHTalbCKOro TPOMCXOXKAEHHS TPeGOBANOCH CHEeNaTh NMpPOCTOe
3asiBlieHHe, € TeM YTOOBI OHM MOTIH OBITh NPU3HAHEI FPaXkKIaHaMH BaHrnmafmeli; OHH MOINH

TaKXe ONTHPOBATh B IONB3Yy COXpaHEHHS MAKHUCTAHCKOro rpaxpgaHcrsa (cM. M. Rafiqul Islam,
"The Nationality Law and Practice of Bangladesh", in Ko Swan Sik (ed.),
Nationality and International Law _in Asian Perspective (Dordrecht, Martinus
Nijhoff, 1990, pp. 5-8).

161/ Crarbs 2 3aKOHa O rpaXmpaHcTBe YKpauHbl N 1635 XII oT 8 OKTA6ps 1991 rona
(CM. MaTepMalbl, NPEACTABICHHbIE CEKpeTapHaTy YKpauHOH) .

162/ Cratbs 2 3aKoHa O rpaxpuaHcrBe Pecny6iuku Bemapych oT 18 okTa6ps 1991 roga
C InonpaBKaMH, BHECEHHBIMH 3aKOHOM OT 15 HIOHA 1993 ropma, u 3asBiaeHue BepxosBHoro CoBeTa
Pecnybunuku Benapych or 15 uioHss 1993 roma (CM. MarepHwaibl, NpPeICTABICHHLIE CEKpeTapuaTy
Benapycuro) .

163/ Cm. Onuma, op. cit., p. 15.

164/ Goh Phai Cheng, op. cit., p. 9. CpaBHHUMbIe KPHTEPHH HCIOIL30BATHCE
TaKXXe HEKOTOPBIMM HOBBIMHM HE3aBUCHMBIMM TOCYHapcTBaMHM, € TeM YTOGBI ONpPeNelUTh
COBOKYITHOCTb HX TrpaXxJaH B Xole mponecca XekomoHuszauuu. Cm. de Burlet (1975),
op. cit., p. 120, KOTOPBIM CCHUTAETCS Ha "OCOObIe BMILI rpaxXgaHcTBa" ... CO3HaHHbIE B
npefnBepuy OGPETEHUS] HE3aBHCHMOCTH, [KOTOPble] MOIIH NONHOCTBIO PACKPBHITLCS JMIUb HOCHE
TOCTUXEHMSI 3TOW He3aBHCHMOCTH". CM. TakXe pp. 124 # 129. CM. TakxXe HpHUMep
PunMNNuH, npHBOZMAMBII OHYMOM, op. cit., note 96,
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ONMH KDHTEDPHI - MeCcTO pPOXIeHHS — ObII NpHMeHeH B ClIyyae OTIelieHUS IDpuTper 0T Dduonuu
B. 1993 romy 165/, BepOsSTHO, TIOACKA3aHHLIA MNpelblIyHIeHd NPAKTHKON DpiIfga HOBBIX

He3aBHUCHMBIX I'OCYHapcTB 166/ .

7) Kak oHa MOCTYnMIa B CTaThe 22 B OTHOIIEHMM ciyyas pacnaga, KoMuccus NpuHANa
peuiedde NPUOErHYTL K KPUTEPHIO OOGBIMHOTO MECTa JKHTENBbCTBA IJIS ONpelelleHHs COBOKYITHOCTH
HacejeHHs TOCYHapcTBa~mpeeMHHKa. [Ipd 3TOM OHa NpPHHANA K CBEeHEHHIO KaK MPeo6rafarolIyro
[IPaKTHKY, TaK H HEeSOCTATKH HCIOJL30BAHHUS ZJIS DTOM LENH HEPYTUX KPHUTEpHEB, TakKHX, Kak

npeBpaliceHye 3HAYMTEJbHOY YacTH HAaceJleHWS B HHOCTPaHIUeB B CBOeM oTeyecTBe 167/.

8) Yro KacaeTcs MyHKTa b), TO OH Obll BKIIOYEH B CTaThi0 24 MO NPUYHHAM, CXOOHBIM C
MpUYMHAMH, KOTOpble NPHBENIH K BKJIIOYEHHIO IMYHKTA b) B craThio 22 168/. IloaromMy

KOMMEHTapHUil K NOCAeIHEMY IMONOXKEHHIO TaKKe MOXHO OTHeCTH H K NHYHKTY b) cTaTbu 24.

9) B OyHKTE 1 CTaThHU 25 paccMATPHBAETCS BOHOPOC O JHUIEHWH IpaXHmaHCTBA TOCYyIapcTBa-—
OpeIlIeCTBCHHMKA B Ka4yecTBe CJIICOCTBHA npnoﬁpe're}mﬂ FpaXxXIaHCTBa TOCYHRAPCTBa-NPCCMHHUKA.
OTO MOJOXEHHe OCHOBAHO Ha OPaKTHKe TroCymapcTB, KOTOpasi, HEeCMOTps HAa HEKOTOPYIO

165/ CM. Britrean Nationality Proclamation No. 21/1992 of 6 April 1992
{(Text in Eritrea - Referendum of Independence, April 23-25, 1993 (AdpukaHo-
AMEpPHKAaHCKUM HHCTHTYT), pp. 80-84).

166/ IIpumMepbl TaKoM MNpPakTHKH cM. Onuma, op. cit., pp. 13-14, u Tperun
OOKJam O TpaXIaHCTBEe B CBA3M C IPABCNPEeMCTBOM rOCYIapcTB, HOOKYMeHT A/CN.4/480/Add.1,
TNYHKTBI 15~18 XOMMeHTApHsi K TPOeKTY cTaTbH 23, OpeliloxKeHHOMY CrenHalbHbIM

JOKIAIYHAKOM .
167/ Cm. Onuma, op. cit., p. 29.

168/ CMm. Bbllle OYHKTBL 7)-9) KOMMeHTapus K pasgeiny 3. IIpakTuky, KacaroUIylocs
HCHONB30BaHUSI KPUTEPHUS, YIOMMHAEeMOro B NOJNYHKTe b) i) cratek 24, CM. BBIIE
CHOCKY 164. UHcnomb30BaHME KDHUTEPUS MecTa POXKIeHHS, YIOMHHaeMOro B NOANYHKTe ii),
CM. TpPeTHMH JOKIAK O TIpaXZaHCTBe B CBA3W C INPaBONIPeeMCTBOM IOCYIapCTB,
IOKYMeHT A/CN.4/480/Add.1, NyHKTBI 5 B 6 KOMMEHTAapus K MHPOEKTY CTaThy 23,
npemIoxReHHoMy CreiHadbibIM TOKJA{YHKOM. CM. TakXKe NYHKT 2 CTaTbhH, 2 3akoHa O

FPAXOAHCTBE YKpPaWHBI, HPelyCcMaTPHBAIOLIEr0, 4YTO B YHUCIO TIpaXKjaH YKpauHbl BKJIHOYAKOTCS

"HLA, KOTOpbIe... IIOCTOSHHO IPOXKUBAIOT B IpPYyrol cTpaHe, ecClI¥ OHHM DOOMIMCL Ha YKpauHe
HJIM [OO0Ka3alH, 4YTO Mepel OTHe3I0OM 3a IpaHHLlY OHH MNOCTOSSHHO IIPOXWBAMK Ha Yxpaune, npu
YCIOBHH, 4YTO OHHU HEe SABJAIOTCS rpaxumanamv iupymx roCyIapcT8 H HE INO3AHee 4YeM 'epe3 NAThH

JeT mocje NPHHATHS HacTOsIero 3aKOHAa BLIPAXKAIOT XKeJaHHe CTaTh rpaXiaHaMU YKpauHbI"
(cM. MaTepHalbi, MPeICTaBIeHHbIe CeKpeTapHaTy YKpaHHOMH).
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HEIIOCACeNOBATENbHOCTb, CBHACTENLCTBYET O TOM, YTO TaKOe JHINEHHWEe B 3HAYKTENLHON CTENeHH
OBLIO aBTOMaTHYECKHM CHENCTBHEM NpHOGpeTeHHs 3aTParuBaeMbIMH JUIAMM TI'PaKIaHCTBA
rocynaperBa-mpeeMHHKa 169/. JIuulenwe rpakgaHCTBa roOCyJapcTBa-MpeiilecTBeHHHKA

CBASAHO HByMsS YCHOBHSAMH. BoO-mepBbIX, HEOGXOZHMO, YTOGBI JIMLO, HMMeIOLee OCHOBAHMS Qs
TIpHOGpPeTEeHNsT IpaXHaHCTBA rocyllapcTBa~NpeeMHUKA, He BBICKA3alOCh 33 COXpPaHEHHe IPAaXMAHCTBA
FocyrapcTBa~NpeAUICCTBEHHHKA B COOTBETCTBHM CO CTaThelf 26. TakKoBO 3HaYeHHe BBOIHOMN
$hOpPMYNHPOBKH "C YYETOM NONOXEHUN CTATHM 26" . Bo-BTOpBIX, 4YTOGHI Taxoe JIHINEHHE He
OPOH3OLLIO 1O (aKTHYECKOrO NMPHOGPETeHMS TIPaKIaHCTBA rocygapcrsa~npeeMHuKa. 9TO ycroBHe
HMEET LEJbI0 NpeHynpefuTh HAcTymieHue 6e3rpaXmaHcTBa, IYCTh aXKe BpPEMEHHOro, KOTopoe

MOXET CTaThb Pe3yJbTaTOM INpPEXACBPEMEHHOr0 NHINEHMs FpaXkmaHcTBa 170/ .

10) B nyHKTe 2 cratbu 25 [IepEeYMCICHbl KaTeropuy 3aTParuBaeMbIX JIML, KOTOPble HMMEIOT

OCHOBaHHS IS npﬂoﬁpe'remm FPOXAAHCTBA TOCyHapcrBa-IpeeMHHUKA, HO KOTOPBIX TIoOCYyHmapCcTBO—
NpEemIIeCTBeHHHUK He JHIIAeT CBOEro FpaxnancTea, eCliH TOINBLKO OHH He ONTUPYIOT B NOJBL3Yy

TPaXJaHCTBA IOCYAapCTBa—NPEEeMHHKA, = YCIOBHE, KOTOPOe OTDAXKEeHO B BBOXHOM ¢opmynpoBke
"C YYETOM MOJOXEeHMI CTaThM 26". IS OnpefeNeHuss STHX KaTeropHit JHIL HCOOJIB3YIOTCS Te

Xe KDHUTepHH, YTO U KPUTEPHUH, HCHONb3YeMble B CTaThe 24.

11) Hekoropeie uigeHs! KOMHCCHM mONaraiy, YTO STOT NYHKT SIBISETCS JMIIHMM, B TO BpeMs
KaKk Jpyrue CYHTAJIM ero HeOGXOMMMEIM IS Hefdell onpememcHH KaTeropuil JIHL, KOTOPBHIM
BOIDKHO OBITh IpPENOCTABIEHO HpPaBO ONTALMH MEXHY TpaXXHaHCTBOM IOCyZapcTBa-IpeliecTBeHHUKa

H rocyHapCTB-IIpeeMHUKOB.

" 12) B craree 26 baccMaTpHuBaeTcsl NpaBO oONTauMH. B NpPaKTHKE TroCyHapcTB HMEJIHCHh
MHOTOYHCICHHBIe CIy4YaH, KOrga HpaBo ONTalMUK NPeLOCTaBIsAIOCh B ClIydae OTHCICHUSA YacTH HIH

yacrelf Teppuropun 171/.

169/ [IlpuMepsl U3 NPaKTHKM TI'OCYHApCTB CM. TPETHH JAOKJIag O TIpaXXHZAHCTBE B CBSI3H C
[paBONpeeMCTBOM T'OCYHapCcTB, MOKYMeHT A/CN.4/480/Add.1, myHKTH 1-8 KOMMEHTapus K
NPOCKTY CTaThH 24, NpeMIOXKeHHOMY CneimaibHbIM HOKJIaTYuKOM. B ToM uTo Kacaercs
TEOpHH, CM. BBIIIE CHOCKY 157. :

170/ Cm. TakXe crathio 12 Benemmanckol HIeKJapaliM¥, KOTOpast 3alipelaer
FOCYyAapCTBY~NPEAIICCTBEHHUKY JIMIIATh CBOEr0 IPaXIAHCTBA CBOHMX COGCTBEHHBIX rpaxgaH,
KOTOpbIe He CMOTJIM NMPHOGPECTH TPaXkJaHCTBO IOCYHapcTBa~IPeeMHHKA. Hokyment CoBera
Epponsi, CDL-NAT (96) 7 rev.

171/ Cm. TpeTu#i HDOKJIam O TpaxKGaHCTBE B CBS3H C NIpaBOTIPEEMCTBOM TFOCYJapcTB,
HOKYMEHT A/CN.4/480/Add.1, HYHKTH 1)-5) KOMMEHTAapHusi K MPOEeKTYy CTaTbd 25,
MpeMIoKeHHOMY CrenyaibHbIM JIOKAaIIUKOM .
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13) Crarpd 26 OXBaThiBaeT KaK ONTAIlHI0O MeXAY IpaXmaHCTBOM IOCYRapCTBa-HpeNLIeCTBEHHHKA
H.rocygapcTsa-TpeeMHHKA, TakK W ONTALMIC MeXJy FpaXEaHCTBOM [BYX HIH HECKOJBKHX
rocyJapcTB~TIPEEMHHKOB. BOIpeKM TOMY, YTO NpPeIyCMOTPEHO B CTaThe 20 B OTHOLUISHHH
nepenaud TEPPHTOPHH, B ClIyvaé OTHeNIEHHMS YAacTH HIH YacTeHM TEPPUTOPHH, IIPaBO ONTALHH B
NONBb3y COXPaHeHHS TPaXKEAHCTBA TOCYJapcTBa-NpeNlleCTBEHHMKa He NpefycMaTpHBaeTCs I Beex

3aTparuBaeMbIX JIHI, HMEIOLIAX OCHOBAHHS JEJIA npno6pe'reﬂnx rpaxXpa”HcTBa rocynapcrsa~-
NpeeMHHKA . 310 mpaBo OrpaHMYeHO TeMM JHIAMH, KOTOpble OTHOBPEMEHHO YIOBIETBOPSAIOT

ONHOMY M3 KPHTepHeB, NPEIyCMOTPEeHHBIX B CTaThe 24, M OTHOMY H3 KpUTepHeB,
NPeIyCMOTPEHHBIX B MyHKTe 2 cTathM 25. Takum, HanpuMmep, OymeT ciiyualt 3aTparHBaeMoro

JuIa, OOGBIYHO MPOXMBAIOLIETO B TPETheM TOCYHapcTBe, KOTOpPOEe DOJUIOCH Ha TEPPUTOPHM,
CTaBuIell TOCYIapcTBOM-IpPEeMHHKOM, HO, MNpeXae 4YeM BbieXaTh 32 CPaHUIy, HMeIO0 NochenmHee

OOLIMHOE MECTO XHTeJIhCTBa Ha TEePPUTOPHH, KOTOpas OCTaach YacThio rocymapcraa-
npenuieCTBeHHAKA .

14) TlogoGHBIM 06pa3’oM MpPaBO ONTALMH MEXEY rpaXIaHCTBOM [BYX HIIH HECKOIHKHX
FOCYHXapcTRB—-IIPEeMHHKOB MOJUKHO OBITh NPeJOCTaBIeHO NWHIb TeM 3aTparnBaeMbiM JHIaM, KOTOpEHIE
B CHIy KPHTEDHS, NPeIyCMOTPEHHOTO B CTaThe 24, HMEIOT OCHOBaHHS [OIA NpuoGpeTeHHS
rpaxXmaHcTBa Goliee YeM OIHOIO rOCyZapcTBa-npeeMHuKa. OCTaBIss B CTOpOHe ciyvaii, B
KOTOpOM 6ygeT ﬂpHMeHHM' KDHTEDHI, YNOMHHaeMbIH B MOZNYHKTe b) i), NpaBo ONTALNH
NpelyCMOTPEeHO IHIIbL AN HEKOTOPLIX 3aTPATHBAEMBIX JIHML[, OGBIMHO NPOXHBAIOLIUX B TPETheM

rocynapcrse.

15) CornacHo OogHOMY #3 wieHOB KOMHCCHH, IocyJapcrso-NpeNuIecTBEHHHK He 00653aH0
NIPpenOCTaBIATh NPABO ONTAIMH, TOCKOJBKY TaKasd CHTyallds, @0 ero MHCHHIO, He¢ ABISICTCA

NpaBOMpeeMCTBOM .

16) Hekoropele wredsl KOMHCCHH Ionaraiy, UTO MOJOXEHHS pasfena 1, KacalollHecs
nmepegaud TEepPUTOPHM, M pasfiena 4 06 OTHeNeHHMM ZOJXKHBI GbITh COCTABIEHBI B OMHHX
$OpMYIHpPOBKaX, NOCKOJLKY OHM He BHIAT OCHOBaHMM [Nt NPHMeHEHHS pa3NH4HbIX HOPM B DTHX

BBYX CHTYALHSX .
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Crateg 27

C M_1P3BONpeeMCTBA TOCYIapcTB, II ve II HCTB
OJLUNX MPOEKTOB CTaTeH

Bes ywmep6a misi mpaBa Ha rpaXXJaHCTBO 3aTPArMBaeMBIX JHII HACTOSIME HPOEKTHI
cTaredl MPUMEHSIOTCA K NOCHENCTBHSAM MpaBoONpeeMcTBa TOCYZapcTB, KOTOpoOe
OCYINECTBIIACTCS B COOTBETCTBMHM € MEXIYHapOIHLIM MPaBOM M OCOGEHHO B COOTBETCTBHH C
OpHHLUMNAMHA MEXOYHapOmHOrO MpaBa, BOINIOLIEHHBIMM B Ycrase OpraHusaipu
O6beguHeHHbIX Harmi.

Kommenrapuit 1

1)  Kak yXe NMOTYEPKMBANOCH B KOMMEHTapHH K CTaTbe 6 MPOEKTOB CTaTel O MPABONPEEMCTBE
TOCYHapCcTB B OTHOUIEHMH NOrOBOPOB, "HPH MOAIOTOBKE MPOEKTOB CTaTelf MO KOZH(DHKALMH HOPM

MeXIyHapOJHOrO NpaBa, KacalOUIMXCA OGBIYHBIX CHTyauui, KOMHCCHS, eCTeCTBeHHO,
NpefmoaraeT, 4YTO 3TH CTaTbH JO/DKHBI IPUMEHSITBCS B OTHOLUGHMH (DaKTOB H CHUTYAIMHl,
COOTBETCTBYIOIIMX MEXJYHapOLHOMY mpaBy. IIosTOMy OHa, KaK NpaBWiIO, He OrOBapHBAET, YTO

KX NpUMEHEHHE OrpaHHM4YeHO TakMM o6pazom. KommccHs paccmarpuBaeT bakThI MIH CHTYALMH,
He COOTBETCTBYIOIME MEXAYHAPOSHOMY TNpaBy, JHINb B TeX CIy4asiX, KOTNa STH BOMPOCHL

TPeGYIOT KOHKPETHOTO DAacCMOTDEHHSI MM YNOMHMHaHMA" 172/. TeM He MeHee B 0Gemx
BeHCKHX KOHBEHUMAX O MpPaBONPEEeMCTBE TIOCYZAPCTB COREPKMTCS INONOXKEHHe, HENBYCMBICIEHHO
OrpaHHYHBaloOlllee BX 06JacTb HNPUMEHEHHS NPaBONPEEMCTBOM TIOCYAapCTB, KOTOPOE OCYIUECTBISETCS

B COOTBCTCTBHH C MEXKIYHapOZHBIM MpaBoMm 173/.

2) [ua menedt obecriedeHHS COOTBETCTBHS NOAXONY, NPHHATOMY B cliydyae JBYyX
BBIUEYNOMSIHYTHIX KonBeHuuit, KOMHCCHS npuHsiIa pellleHMe BKIIOYMThH B CTATHIO 27 HACTOSIHIUX

OpOeKTOB cTaTel MOJIOXeHHe + KOTOpPO€ OCHOBAaHO Ha COOTBETCTBYIOLUUX IOJOXEHHSIX DTHX

172/ EXeromHuk... 1974 rom, ToM II (Yactb nepsad), cTp. 218,

HAOKYMEHT A/9610/Rev.1l, NyHKT 1) KOMMEHTapHus K IIPOEKTY CTAaTbH 6.

173/ CMm. craTeio 6 BeHCKON KOHBEHLMH O HpaBONpPEeeMCTBE FOCYLAPCTB B OTHOLIEGHHM
BOTOBOPOB M CTaThi0 3 BeHCKONM KOHBEHIIMM O NPABOIPEEMCTBE IOCYZapcTB B OTHOMICHHMHU
TOCYHapCTBEHHOM COGCTBEHHOCTH, TIOCYJapCTBEHHBIX apXMBOB M TOCYZApCTBEHHBIX NOJIOB.
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IIOKYMEHTOB, XOTS OYEBHIHO, 4TO HACTOSIIHE IPOEKTHI CTATEH 34TPArHMBAIOT BOOPOC O
rpaXIaHcTBe GU3HYECKHX IIMIl B CBS3H C INIPABONpPEEMCTBOM TOCYHAPCTB, KOTOPOE OCYLIECTBISETCS
B COOTBETCTBHYM ¢ MEXIYHApOEHBIM IpaBOM. KOMHCCHS OTMETHIA, YTO B Kpyr ee 3ajgad He

BXOOHT pacCMOTpPeHHe BOMNPOCOB TPAXIAHCTBA, KOTOPbBIE MOTYT BO3HHKHYTH B TaKHX CHTYallHdX,
|

KaK BOeHHas OKKymauus 174/ WIH He3aKOHHAS aHHEKCHS TeppPHTOPHI.
3) KomuccHs cowiga XeNaTeAbHbIM O0eCHeYHTh 3alliUTy MNpPaB 3aTParHBaeMbIX JIMIL, KAaKOBHEI GBI

HA OBLIH YCIOBHS OCYLIECTBIEHHS IIpPaBONPEeMCTBR, B COOTBETCTBHE C MNPHUHIHNAMH,
HU3I0XKeHHbIMH MexmyHapogusiM CynoM B ero KOHCYJIBTATHBHOM 3aKIIOYEHH# IO Iy O

Hamubunu 175/. OpgHako HeKOTopble 4ieHBI KOMHCCHMH BbIpa3sHIM OrOBOPKH B OTHOLIEHHH
OTOr0 MPeIJIOXKeHHSN, IOCKOJBKY, N0 HX MHEHHIO, OHO NPHEaeT BCeMY MOJOXKEHHIO HEKOTODYIO

HBYCMBICIICHHOCTD.

4) TTockoabKy ITaHHOE MOJIOXKEHWe OLLIO BKIIOYEHO B IMPOEKTBI CTATel Ha MO3THEHM CTagHH
paborel KoMuccur mo 3To¥ TeMe, KOMHCCHS OTHOXHIIA pellieHHE BOIpOCca O €ro OKOHYATEIBHOM
MecTe IO INpPOBeHeHHS BTOPOTO 9YTeHHN. OJHAKO OYEBHIHO, YTO CTaThs 27 He BKIIOYaeTcs B

pasgen 4 Yactu II.

174/ Cruemyer OTMETHTh, 4YTO CTaThid 40 BeHCKONM KOHBEHIIMH O NpaBONpeeMCTBe
rocyiapcTe B OTHOLUSHHH HOrOBOPOB TNpPEeIycMAaTPHBAaeT, YTO "MONOXKeHHS HacTosiel KoHBeHIHM
He MpejpelIaloT HH OZHOI0 H3 BOIPOCOB, KOTOPble MOrYT BO3HMKHYTH B OTHOLIEHHH KakKOro-iu6o
EOTOBOPA M3 BOEHHON OKKYMAalluM TEepPHTOPHH".

175/ See Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding Security Concil
Resolution 276 (1970) Advisory Opinion of 21 June 1971, I.C.J. Reports, 1971,
para. 118,
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ITIABA v

OI'OBOPKH K MEXKIOYHAPOOHBIM INOI'OBOPAM

A. Bpenenwue

44. TenepanpHast Accambiiess B cBOe# pesomoums 48/31 or 9 mekabps 1993 roma omo6puiaa
pemtenne KoMHCCHM MeXAYHapOZHOrO MpaBa BKJIIOYHTh B NPOrpaMMy paGoOTBI CBOeM COPOK LIECTOM
ceccum (1994) Temy “IIpaBO M MpPaKTHKa, KacalolLI@ecs OTOBOPOK K MeXIyHapOIHbIM

IOroBopaM™ .

45. Ha cBoe#t copok mecTod ceccud KoMMccHs HasHaumma r-Ha AneHa [lemre ChemuambHbIM

JOKNAmYMKOM N0 3TO¥ TeMe 176/.

46. Ha cBoe#t copox cembMOl ceccHHM B 1995 rogy KOMHCCHS MONyYmia paccMOTpena NepBLId

Joknan CrnenualnbHOre ZOKIagumxa 177/.

47. Ilo OKOHYaHMM paccMoTpeHHust aToro Jmokiaga Komuccuedt CnenuanpHbil HOKJIagYHK KpaTKoO

H3JIOXHJI BBIBOIBI, KOTOPble OH CHEJNal MO pe3yibTaTaM OGCYXueHHI KommuccuelMl 3TOH TeMsl;
BBIBOJBI KacallUCh Ha3BaHMSI TeMbI, KOTOpas NOJNXKHA OTHBIHE TIacHThb: "OFOBOPKHM K

MEXIYHAapPOOHBIM HOTOBOpaM", OPMBI Pe3yJNbTaTOB MCCIEHOBAaHM, FHOKHMX METOEOB pPabOThI
Komuconn mo JaHHOM TeMe M KOHCEHCyca cpelM wWieHoB KOMHCCHM OTHOCHTENHHO TOTO, YTO He
CHEeNyeT H3MEHSATh COOTBETCTBYIOIUME NONOXEeHHS BeHCKMX KOHBeHHMH 1969, 1978 u

1986 rogos 178/. Ilo MHennio KOMHCCHM, BTH BBIBOEBI HPENCTABISIOT COGOHN pe3ynbTar

' IpeABapHUTENILHOrO0 MCCIEXOBaHUSA, 3ampolieHHOro I'eHepanbHOHM AccaMbiieell B ee

pesomouuax 48/31 or 9 mekabps 1993 roma u 49/51 OT 9 Hmekabps 1994 roga.

48. B 1995 romy KoMHCCHSL B COOTBETCTBMM C NpeXbLIylied NPakTHKON 179/ MOpydmia
CrenMabHOMY HOKJIRMYHKY TOSTOTOBHTH NOAPOGHL BONPOCHUK, KAaCAIOLIMMCS OrOBOPOK K

MEXIYHapOUHBIM JOrOBOPaM, C ILIEJBIO BBISBIEHHS MPAKTHKM H Hpo6iieM, C KOTOPHIMH

176/ Odvupansubie 0T4eThI I'eHepanbHON AccaMGlieH, CODOK NeBSTAas ceccHs,
Hononnenue B 10 (A/49/10), nyHKT 382.

177/ HoxymeHT A/CN.4/470 u Corr.l.

178/ Cm. Odwvumanphble oT4eThl I'eHepannHOU Accambiiey, NSTHISCATSS CECCHS,
Hononsenpe N 10 (A/50/10), myskT 491.

179/ Cm. Exeromsuk... 1993 rogm, ToM II (YacTh 2), NYHKT 286.
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CTAJKUBAIOTCA TIOCYZAPCTBA M MEXIYHApPOOHbIE OpPraHM3ailMH, B YacTHOCTH Te HU3 HHUX, KOTODEIe
SBJISIIOTCS AEMO3UTAPHAMH MHOTOCTOPOHHHX KOHBeHIME. OTOT BONPOCHHK OBUI pPa30CiaH
CeKpeTapuaToOM COOTBETCTBYIOLIMM alpecaTaM. [eHepaibHas AccamMbies B cBOe#

pesomonuy 50/45 or 11 mekalps 1995 roga npUHAJIa K CBeJeHHI0 BbIBOZbL KoOMHcCHM H B TO

XKe BpeMs TIpOCHJIA €€ "IPOTO/KHMTL CBOKO pabOTY... B COOTBETCTBHM ¢ IPHHUMIIAMH,
H3MOXKEeHHBIMH B JOKJame", ¥ TaKXKe MNPeNJ0XKHIA TOCYZAapCTBAM TIPEICTABHTh OTBETHI HA

BOIIpOCHHMK 180/.

49. Ha cBoe#i copox BOCbMOH ceccHM Kommuccuu Obul MpefcTaBIeH BTOPOM TOKIAN
ChneuHanbHOrO JOKIATYMKa Ho aToM Teme 181/. CrHelHdaNbHBI TOKJIATYMK PHCOSIHMHHI K
CBOEMY IOKJIady MNpOeKT pe3omionuu Komuccny MeXIYHapOgHOTO IIpaBa 00 OroBopKax K
MHOIOCTOPOHHHM JOTOBOPaM, BKIIOYAS HTOTOBOPHI O IpaBaX 4YeJgoBeKa, mis [eHepanbHON
AccaMbiied, ¢ TeM YTOObI YTOYHHMTH MPABOBYI0 OCHOBY B3TOM NpoOieMbl W HOSCHHTH

ee 182/. CrielpanbHBIM HOXJIATUYMK HPegcTaBUI 3TOT HoKnag Komuccud Ha ee

2460~M 3acemanuu, 16 HIOIA 1996 roga. OnoHakKo 3a HeWMeHHeM BpeMeHH KOMHCCHS He
CMOIJIA PacCMOTPeTh HH HOKJAll, HH MNPOEXT Pe30NIOLMH, XOTS HEKOTOpble WIeHbi BBICKA3AJH
CBOIO TOUKY 3peHHMS [0 JOOKJNamy. KOMHCCHS NO3TOMY HPHHSIIA DelleHye NepeHeCcTH OOCYyXIeHHe

STOHM TeMbl Ha CHEHYIOLIME I'oj.

B. PaccMoTpeHHe TeMBI Ha HAaHHOM CecCHH

50. Ha Texyuleit ceccHd Ha paccMoTpeHHH KOMHKCCHH BHOBb HAXOIWICS BTOPOM ITOKIAH
CrneLlManbHONO JOKJIaguMKa 1o 3ToM TeMe. OHa paccMoOTpeNa 3TOT HOKJIAn Ha cBoeM 2487-M 4
Ha CBOMX 2499-2503-M 3acCelaHHAX, COCTOABIUMXCA B TEPHOL ¢ 3 MIOHS MO 2 HIOIAL

1997 roua.

51. [IIpuauMas BO BHHMaHHe TOT ¢akT, 4TO cocTaB KOMHCCHH MeXOYHapoOHOro IpaBa OblLI B

3HAYMTENLHON CcTeneHH OOHOBIEH TOcHe BLIGOPOB, COCTOSBLOMXCS 11 HOA6pst 1996 roga,
CnermanbHbni JOKJIATYHK BHOBb HMPEICTABHI CBOW BTOPOM MOKJIAN.

180/ Ilo cocrosHuio Ha 30 wuioHs 1997 roga Tpuauars (30) rocygapcts M
BOCEMHAILATh {18) MeXIYHAPONHBIX OpraHM3alli NPeNCTaBHIM OTBEeTHI Ha BONPOCHHK.

181/ A/CN.4/477 u Add.1.

182/ Odwuuansuple oTYeTsl [eHepanbHol AccaMOied, HATHIECAT MePBasg CECCHS,

Hononnenue ¥ 10 (A/51/10), nyHKT 137.
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1. nggm‘asnenne CﬂegHaJILHB[M JOKJaTUMKOM BTOPOrO JOKJANng

a) Hcropugeckuti 0630p

52. JHusa HOBIX wieHOB KOMHCCHHM M B CBS3M ¢ TeM, YTO HOCIe paccmoTpenust Komuccuell ero
nepBoro Hoknaga 183/ mpouuio MHOro BpeMeHM, CHeLMaNbHBIN TOKIAKYMK CHeNal o61um
0630p TeMbI M NPHHATBIX PelUEHWi, BBHIPA3HB BMECTE C TeM HaleXXOy Ha TO, YTO yXe He OymeT

NOCTaBIE€HO IIOJ COMHEHHe pelleHHe, mnpuHaToe Komuccueit unu IlecTbmM KOMHTETOM .

53. CrenuanpHBIA JOKIa YK HATOMHII O TOM, 4YTO BONPOC 06 OrOBOPKaX K MeXIYHapOIHbIM
AOroBOpaM OTHIONL He SABISETCS HEMUIBECTHOW OGMacThio misi KoMmuccuu, KoTopas yxke
HEO[HOKPATHO pacCcMaTpHBaja STOT BONPOC. B 9TOM CBS3M, COCHaBUINCL HAa HOKIA

r-Ha JI>xeitMca Bpaiiepnu 1951 roga, B KOTOPOM OH BBICKa3all MHeEHHMe, NPOTHUBODEYHBHIEE
PELIEHHIO, MPUHATOMY MEXIYHapOIHBIM CYSOM B €ro KOHCYJILTaTHBHOM 3aKNIOYEHHH 0O NOBOY
OroBopok kK KOHBEHUHMH O NpeNyNpeXKeHUM NPECTYINICHWMS TeHOLMIA W HaKa3aHUM 33

Hero 184/ ¥ NpUepKHUBAICsS CTapolt JOrOBOPHOM CHCTEMBI TPHMHSTHS. OTFOBOPOK BCEMM

CTOpOHaMHM, OH HANOMHHUI, YTO HOKNax capa Xsmdbph Yonmoka B 1962 romy 185/
OPeNCTaBIs COGOH OTXOR OT MpeXHeW MO3uuuM KOMHCCHM M momBesn ee K NpUHSTHIO Goxee

TUOKOM CHCTeMBI, OCHOBLIBAIOLLEHCS Ha TNPaKTHKE JaTMHOAMEPHKAHCKMX TOCYIAPCTB ( OTPAXKEHHOM
B BLIMICYNIOMSTHYTOM KOHCYJILTATUBHOM 3aKIIOYEHHM), KOTOpas B CBOIO Ouepemb MNpHBeNa K

BBEICHHIO DEXKHMMA BEHCKHX KOHBECHLIUM, YYpeXIEeHHOr0 B COOTBETCTBHM C OyHKTOM 1 d)
CTAaTbH 2 W CTaTbIMH 19-23 BeHCKOM KoHBeHIMH 1969 roga o0 npaBe MeXIYHapOITHBIX

AOTrOBOPOB M HONOJNHEHHOr0 B 1978 rogy BeHcKO#f KOHBeHLMel O MpaBONpPEEMCTBE rocygapcTB B
OTHOLIEHHHM HOrOBOPOB (cTaThs 20), a 3aTeM COOTBETCTBYIOLIMMM MOJOXEHHSIMHM BeHCKOM
KOHBEHIHH O MpaBe HNOTOBOPOB MEXNIY rOCYHAapcTBaMM M MEXAYHAPOLHLIMH OPraHU3AIUSMHK HIM
MEKIY MEXAYHapONHLIMH OPraHM3ALUMAMHK (NYHKT 1 4 cTaThM 2 H cTaTbM 19-23). T'HOGKOCTL M
MPHUCTIOCOBIAEMOCTL 3TON CHCTEMBI, OTPaXKaroLuei MO3NTHBHOE NMpaBoO B HaHHOM o6iacTH, a
TaKXe ee HNONONHUTENLHLIA XapaKTep, KOTOPBIA SIBISETCS BaXKHOM OCOGEHHOCTBHIO Haxe qist

FOCYNapcTB — YYaCTHMKOB BeHCKMX KOHBeHLMIl, TNO3BONSET eil HeHCTBOBATL BHOJHE MPUEMIIEMO .
TakuM 06pazoM, BO3HMKAaeT BONPOC O TOM, MO KAKOW MNpHYHMHe BONPOC 06 OroBopkax mOJKEeH

6LITh PacCMOTpPEH BHOBL.

183/ A/CN.4/470.

184/ I.C.J. Reports 1951, p. 15.

185/ Yearbook... 1962, vol. II, p. 27.
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54. CroenuanbHbill JOKJIAOYMK HADOMHHMJI O TOM, 4YTO, M3YYHB NpPelIOXKeHHe JBYX TOCYIapcTB,
BblIBHHYTOe B IllecroM KomuTeTe B 1990 romy, rpynna KOMHCCHM 00 ONaHHDOBAHHIO B

1992 romy cmeaana BBIBOO O TOM, 4YTO BTO NpeNJoXKeHHe 3aciyXHuBaeT BHMMaHMs. OmuH H3

yeHOB KOMMCCHH, KOTOpPBIY BNOCAEHCTBHH Obll Ha3HaYeH CHellHalbHbIM LOKJTATUYHKOM,
HNONrOTOBUA B 1993 romy ofbuiyio cxeMy (A/CN.4/454), KpaTKO OTPa3HB OCHOBHBbIE NpoOIEMBI,
COOTBETCTRBYIOLIIHE IOKYMEHThI, CYLIECTBYIOUIHE TeOPEeTHUYEeCKHe H3BICKaHHS W INpeHMyllecTBa H

HeOOCTATKH B CBA3H C BO3MOXHOMN komudHKalueH. BbIBOABI 3TOH CXeMbI, COIMNTACHO KOTOPLIM
rIy60KOe HCCIeNOBaHMe TeMbl SBISeTCS OGOCHOBAaHHBIM, ObLiM mogmepxkaHb! Komuccuel, a Takxe
omo6pennsl I'eHepalbHOM Accambieeit B ee pesomouui 48/31 or 9 pgekabps 1993 roga. Bo
UcNoJHeHue 3TON pesomonyd Komuccus HasHaymia CoelManbHOrO JIOKJIAOYMMKa I10 3TOH TeMe Ha
CBOEM COPOK IIECTOM CeCCHH M OH MOATOTOBHJ MpeRBapHTe/IbHOEe HCcleloBanue (A/CN.4/470 u
Corr.l u 2), Kacamolleecs mnpegbigyiuied paborbl Komuccuu mo BeHCKMM KOHBEHLIMSIM, IepevHs
npoblieM, BO3HMKINMX B DPaMKaXx OTOM TeMbl, H MacwTaGoB U ¢opMel Oynywmie#t paboTh

Komuccun.

b)  HeonpenemeHHOCTH "BeHCKOr0 pPeXXHUMa" K mpobelbl B HeM

55. CrHenyalbHBIM HOKJIAOIYHMK OTMETUI, 4YTO, HECMOTPS Ha B LEJOM YIOBIETBOPHTEJILHOE
GYHKUMOHHUPOBAHHE BEHCKONO peXXHMa, IMOCTOSHHBIM M, BHOKUMO, HepaspelUMMBIM "cHop"™ MexXIy

LIKOJON [IPOTHBOMOCTABMMOCTY M LIKONOM JOMYCTUMOCTH 186/ CBHUIETEJBCTBYeT O HaNH4HH
HeONpeIeeHHOCTEM M HesICHOCTEHM B OGJIAaCTH OrOBOPOK, KOTOpPhie NAHHBIH PeXKHM HE I03BOJSeT

YCTPAHHUTH. Kpome TOro, mnoOCIHeICTBHS B NPAKTHYECKOM ILIaHe TaKoro cropa OTHOCHTENBHO
JOOYCTHUMOCTH H TPOTHBOMOCTABHMOCTH OICBOPOK MOTYT ObITL BecbMa pasiMYHLIMU B 3aBUCHMOCTH

OT TOW MIM HWHOH WIKOJNEIL.
56. HesichocTH, IaBHbBIM 00pa30oM, KacalHch TpeX OCHOBHBIX BOINPOCOB, a HMEHHO:

a) MDUHSATHSI OrCBOPOK,
b)  BO3paXeHUPM NPOTHB OTOBOPOK, a TaKXKe

c) NOCHEACTBUN KaK IPHUHSATHS OrOBOPOK, Tak H BO3pa’KeHHl MNpOTHB HHX,

186/ CrOpOHHMKH LIKOJLI MPOTHBONOCTABUMOCTH CUMTAlIH, YTO €JHUHCTBEHHLIM KPHTEPHEM
HeHCTBUTENLHOCTH OFOBODKHM SBISIETCS KDUTEPH BO3pasKeHMIt IPYrdX rocymapcTd, B TO BpeMs Kak
NPEeJCTABUTENH LIKOJLI MONYCTHMOCTH CUHTANM, YTO OTOBOPKa, MPOTHBOpevalias OOLEKTY M LEeNH
HOTOBOpa, cama TOo cebe SABIAETCS HENeHCTBUTENbION, HE3a8UCHMO OT BO3MOXHON DeakIyH
HOI'0OBAPHBAIOLIUXCA TOCYAAPCTB.
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YYHTBIBA TEM HE MEHee BaXKHbIe HpOGJ’IeMBI, CBAZaHHBIE C YCIOBHSMM HONYCTHMOCTH HIH

HEZONMYCTHMOCTH OI'OBOPOK, a TakK¥Xe HX KOHCcTaTalluu 187/.

57. C npyroit CTOPOHBI, OCTaeTCs PSA DPOGENOB, B YaCTHOCTH, KacaloluXcs OnpefeNeHus

QrOBODOK M _33SBNCHWH O TQIKOBAHHMH, OTOBOPOK K IOJOXEHHSIM, KOEHbHIHpYIOWUM Jus

cogens, y4acTH OrOBOPOK, HPHHATHA M BO3PAXEHHN B CIyyae NpaBONpPEeMCTBA rOCYIapcTB,
YPEryiMpoBaHHus CHOPOB, CBS3aHHBIX C PEXHMOM OTOBOPOK, a TaKXe HOPM, NPHUMEHHUMEIX B

COOTBETCTBYIOLIIMX CJIy49asiX B OTHOLIEHHH OrOBOPOK K HEKOTOPBIM KaTeropusm HOTOBOPOB, M B

JacTHOCTH K JHOroBOpaM O mpaBax denoBeka 188/.

c) s T3 I HHOW TeMe

58. CpHenManbHBI HOKJNAYMK HAIOMHMI O TOM, 4YTO HamnpaBieHue Oymyuiel paboTbl HeH36eXHO
OMpefesiiioch, ¢ OFHOM CTOPOHBI, €e COYETaHWeM C CYLIeCTBYIOLIMMY KOHBeHUMSIMH H, C Hpyrofi
CTOPOHBI, (POPMOK pe3yNbTaTOB 3TOM paboThi. B TOM YTO KacaeTcs NocJIegHe, TO B CBOEM

OepBOM JOKIane OH He BBICKAa3all KaKOH-JIu60 onpefeIEHHON TO3MIHH B OTHOLISHHM dopmeI,
KOTOPYIO [HOJKHBI NPHUHATE pPe3yJbTaThl pabotel Kommccnn ¢ JHIIb YKa3aB, YTO CYIUECTBYET

AOCTaTOYHO INHPOKHH CHEKTP BO3MOXKHOCTEH, BKIIOYas MNPHUHSATHE JONONHHUTENBHEBIX MPOTOKOJIOB K
CYWICCTBYIOIIHM KOHBEHUMSIM HIM NPOCTBIX THIOBBIX TNONOXKEHHH, WIH COYeTAHHE Pas3IMYHbBIX
MmeTonoB 189/. Kpome Toro, CrenmambHblil HOKIAOYUK TaKKe HalOMHHI O ]

BbIBOfaX 190/, KOTOpBIE OH CHENAn B pPe3yNsTaTe OGCYXJeHHM, NPOXOAMBLIMX HA COPOK

cenpmolt ceccmu Kommccenu u CYTh KOTOPBIX MOTYT HepelaTh JBa OCHOBHEBIX HanpaBieHHs ¢

a)  BO-NEPBBIX, COXPaHEHHME yXe NOCTHIHYTOrO, B TOM BHMEE, KaK 5TO KOIUHIEPORIHO
PeXUMOM BeHCKHUX KOHBEHIMI, NOCKONLKY OHHM CyMeiM OGeCIeqdTD npuemMieMoe M ymoGHOe
paBHOBEeCHe, BKIOYast B ceOst 6a30Bble HOPMBI, KOTOpDBbIE, HE3aBHCHMO OT HX XapakTepa B

MOMEHT INpHHATHA, Ceifyac MOXHO paccMaTpuUBaTh KaK HOPMbBI, CTaBlIME IIO CYTH 00OBINaeM H

187/ Donxee NONHEIN mepeyeHb "HeonpeieIeHHOCTEH" CM. NepBBIM HOKIaL,
TOKyMeHT A/CN.4/470, nyuxt 124.

188/ Cm. B 3TOH CBA3M NYHKTHI 148 ® 149 DnepBOoro nHokiaga (A/CN.4/470) m
OYHKTEI 10 ¥ 19 BTOpPOro HOKJIaxa (A/CN.4/477).

189/ A/CN.4/470, myHKT 182.

190/ Cm. TakXKe Bbllle OyHKT 47.
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b) BO-BTOpPBIX, KoMuccuH B npHHUMIE clelyeT NPHHATH NPaKTHYCCKOE PYKOBOICTBO B
OTHOLICHHH OrOBOPOK, IMOJOXKEHHA KOTOPOre MOIIH 6b! OPHEHTHDPOBATL IMNPAKTHKY roOCyIapcTB H

MEXIVHAPOOHLIX OPraHM3alyi B 3TOM Bompoce 191/.

59. CpenpanbHbli JOKIAAYHK HANOMHHI O pe3omiouuy 50/45 TeHepanbHOM

Accambien 192/, KOTOpas NpPHHANIA BO BHHMaHHMe 3TH BeIBOILI. Kpome Toro, ou

HAaIIOMHMJI O TOM, YTO OOJBIIMHCTBO, €CJIH He BCe Hejeraliyl, BBIPasdiiM HA OATHIECATON H
OATHHECAT NepBOM ceccusx I'eHepannHOM AccaMOleM TOYKH 3peHHS, KOTOPbIE MOPA3HTENHLHO
COBIAZAlOT C TOYKON 3PeHMs, BBICKa3aHHOM wWieHaM#u KOMHCCHHA KaK B OTHOIIEHHH
HEeOOXOOUMOCTH COXPaHeHMS HOCTHXKEHHMM BEHCKOrO PeXHMa, KOTOpPbIi O06ecnedyMBacT MpHeMIeMOe
PaBHOBecHe, TaK ¥ B OTHOLUGHMH OYepPeTHOCTH WOCTABJIEGHHBIX HM HIIM OCTABIEHHLIX 6e3 pellcHHs

npobieM.

d) O6uias cxeMa WcCHeIOBaHHS W OpMa ero De3vILTATOB

60. CnemMalbHbII TOKJIAIYHMK YKa3ad, YTO HMEHHO Takad OYepeIHOCTh NpobieM OMpemelnia
MEPBYI0 TiaBy €ro BTOpPOro mokiaaga "O6ias XapakTepHCTHKA HCCIHefOBaHUA", KOTOpas
mOCBsiieHa Oyoymied pabote KOMHCCHM mO HaHHOM TeMe H npeliaraeT OOLIMN NpeiBapUTEIbHBIN

IJIaH HCCICeIOBaHHA.

61. Otm nmpobiemsl 193/, mo MHeHHIO CHeOWAIBHOIO IOKJIATYWMKA, BINCHIBAIOTCH TakXe B

Ooliee HIHPOKHH Kpyr TpoGiaeM, KoTopsle KOMHCCHMS He CMOXET OCTAaBHTH B CTOPOHE.
BnpoyeM, HMMEHHO TO 3TOH NPHYMHEe O6LUAA CXeMa HCCIeOOBaHHS 194/, MOCTaTOYHO

ONPOOHO OXBATHIBAS TEMY, SIBISETCS JHIIL BPeMEeHHOW H He IpeTeHEyeT Ha TO, 4YTOOBI OLITH
OKOHUATEJIBHOH HIHM HaXe NOJHOH. CrelHadbHBIN HOKJIaTUYHK 3afBHI O TOM, YTO OH MNPEKPacHO
CO3HaeT DHCKOBAHHBIN XapakTep ©BOero NpeIIpHUATHS, TeM 6oJiee 4TO, MOMHMO CHOXHOCTH M

TEXHHYECKOro XapakTepa 3TOH TeMbI, HEKOTOpPble H3 AaCHEKTOB SBISIOTCH BechbMa IJEeNMKATHBIME C

191/ Cm. OdwunuannHble oTderhl [eHepalnbHol AccamMBieH, CODOK IeBSTAS CECCHS
Honoanenpe N 10 (A/49/10), myrxT 491, B ITOKyMeHT A/CN.4/477, NyHkT 2.

192/ Cwm. Bbllle HOYHKT 48.

193/ Cm. Takxke A/CN.4/477, nyukt 10. Cwm. Boune "HeompeIeieHHOCTH H
npobennt", MyHKTBI 55-57.

194/ A/CN.4/477, nyHKT 37 H NOOCIeIYIOIIHE.
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MOJINTHYECKON TOYKM 3peHHf. I[loaTomy CrnenuanbHLIM TOKIAMIHK IOMBITANCS ONIpeneIMTh LU
ofwie#t CXeMBI HCCIeKOBAHHS CKOpee B NpParMaTHYecKOM, HEXelH B JOKTPHHATLHOM
mia”e 195/.

62. CroemyanbebDi JOKNANMIMK TAaKXe 3asBUI, YTO OH He NMHUTAeT HHKAKAX HLLIO3UN B
OTHOLUEHHH CBOCIO BECbMa CMENOr0, XOTS M JMIIL IPeNBAPHUTENBLHOrO IUIaHA. B 3TOH CBI3H OH
HalleeTcss, YTO CMOXET MpencTaBUTh KOMHCCMM nBa HoKiaga B 1998 romy: omud — 06
OOpeReNIeHNH OrOBOPOK M DAa3IMYMM MeXIY HHMH ¥ 3asBICHUSMH O TOJKOBAHHM, 4 TakKke O
$OPMYNHPOBaHNK H CHATHH OrOBOPOK, O HPHHATHH M BO3paXEeHHSAX, a Hpyrod, eciu 3To

OKaXeTCi BO3MOXHBIM, = O NOCIHEICTBHUIX OroBOpOK, NPHHATHY U BO3PAXKEHHSX .

63. B TOM uTO Kacaercs POIVILTATOB WCCIHCHOBIHHS, a HMEHHO NpPaKTHYECKOro pyKoBoacrsa B

061acTH OroBopoK, CHeLMaNbHBIA TOKIATuMK HANOMHHJI, YTO B COOTBETCTBHH G IO3HIIHeH ,
3anATON KoMuccueid, peub HIET O NPOEKTaX CTaTel, COMPOBOKIAEMBIX KOMMEHTapHsIMH BMecTe C

THIICBBIMH ONOXCHUSAMH, €CIH B 3TOM OyAeT HEOGXOOMMOCTh 196/. DTHM mpoeKTam
craTell OYNYT NpelLIeCTBOBATH MOJOXKEHUS 06 OroBOPKAaX, yXe BKIIOYEHHbIe B BeHCKHe
KOHBCHIIMH 1969, 1978 W 1986 romoB, ¢ OmHON CTOPOHBI, YTOGHI NpHIaTh HaHHOMY
PYKOBOACTBY 6oOjice MONHBIN XapakTep M, ¢ APYrofi CTOPOHBI, YTOGBI OGECHEeYHTH ero
COIIaCOBAHHOCTE C yXe CYLUECTBYIOLUMMHM MONOXEHMSMH. THIOBBIE NOTOXEHHS MOIIHM GbI

CIIYXHTDb 06pa3u0M M9 TOCYXapCTB M MEXIYHApPOOHLIX OPraHU3allfi, KOTOpEIE, BO3MOXHO,
MOXKEJAIOT BKIIOYHTh HX B 3aKiO4aeMmbie B Oymyliem JOroBOpBI, ecim Oymer OLIYIUATHCA

HNOTPEGHOCTh B HCNONB30BAHWM KOHKDETHBIX MOJOXEHMH OO6LIero npaBa B HEKOTODPBIX OCOGLIX
obnactsix. Kpome TOro, 3TH THNOBBIE MONOXEHMS! HOMKHBI GBIThH chOpMyINPOBAaHBI TaKUM

06pa3oM, YTOGBI COKPaTHTh H0 MMHHMYMa BO3MOXKHOCTH BO3HHUKHOBEHHS pasHorjlacuii B

OymylueMm. |

64. CpenmanbHBIY HOKIafYUK HANOMHHI O TOM, YTO €ro BTOPOM NOKIAX BKIIOYAET TPH
npunoxenust. Ilepsoe 197/ COHEPKHUT O6CTOSTENLHYIO 6ubnuorpaduio Mo JTaHHOMY

BONPOCY, KOTOPYIO MOXKHO OyHeT NOMOJHUTh B GymymieM. JIBa APYrMX NPHIOXEHHS BKITIOUAIOT
JBa BONPOCHHKA, KOTOpbIe Komuccust nopy4dnia CIIelIHaJILHOMy OOKJIaoYHKy pasociarbh ¢
NOMOULIIBIO CeKpeTapHara rocygapcrsaM M MEXIYHAPOIHBIM OpraHu3agusiM, ¢ TeM YTO6RI MOZKHO

6bL10 YCTaHOBHTH TY NPaKTUKY, KOTOpPOM OHHU NpHEEPXKUBAIOTCI B O6GJIaCTH OT'OBCPOK ..

195/ Tam Xe, OyHKT 34.
196/ A/CN.4/477, nyaxrer 19-32.

197/ A/CN.4/478.
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e) Bonpoc 0 eIMHCTBE WM MHOrOOOPAa3sHH IOPHIHWYECKOrO DEXHMMA OrOBOPOK K

MEXIVHAPOIHLIM JOTOBOPAM, B YACTHOCTH K MEXIVHADOZHBIM JIOrOBODPAM O TIPaBax
JeJjoBeKa

65. B rmaBe II #OKNaja PacCMaTPHBAIOTCH HBe MPOOGIEMBI CYLIECTBA, KOTOPble TeM He MeHee
TECHO CBSi3aHbI, a HMEHHO: BONPOC O €IHMHCTBE MMM MHOr0OGpasHH OPHIHYECKOr0 pPeXHMAa
OrOBOPOK K MEXIYHAPOIHBIM JIOrOBOPAM M, C IPYro#l CTOPOHBI, OCOBLIN BOMPOC 06 OroBOPKax K
IOrOBOpaM O IIpaBaX 4YejOBeKa. B paMKaX 3TOro mOCHefHero BOIPOCA PaccCMaTPHUBAIOTCS TAaKkKe

TIOAHOMOYHNS OPraHOB IO HaOMIONEHUIO 32 BBLINOJHEHHEM AOroBOpPOB IO IpaBaM deJIOBEKa.
B 2T0it cBa3d CneuumanbHBIN JOKIATYMK CYHTAET, 4YTO KOMHCCHS NOJKHA CHENaTh YeTKHEe H

SICHbIe BHIBOOBI. PeakliMs rocyfapcTB Ha BBIBOABI, COHEpXKalIHecs BO BTOPOM IOKIage, BO
BpeMsi oOGcyXpeHns B I[lecToM KOMHTeTe Ha MATHLISCAT IEepBOM ceccHH I'eHepalbHOH AccaMGied
6blTa, KaK MNpPeAcTaBIseTcsd, cKopee, OuaronpusTHoM. KpoMe TOro, HMCKIIOYATENBHAS BAKHOCTH
¥ aKTYalIbHOCTH TeMbI 198/, a TaxXe TOT (akT, YTO PSSO OPraHoB N0 HaGIIONEHHIO 3a
BLINIONTHEHHEM JOTOBOPOB O IIpaBaX YejoBeKa 199/ OTIOXKMIH MOMEHT NPHHSTHS pelleHus

00 3TOMY BONPOCY N0 IOJYYEeHHS pPe3ynsTaToB paboThl KoMHCCHHM MeXIYHapOAHOrO Npasa,
nobyxmaroT KoMuccuio K BeIpabOTKe YeTKOW NO3HuMM. CHenWagbHBII JOKIaIdMK TakXKe 3asBHI,
YTO HEKOTOPble HOBBIE BDIEMEHTHI, HOSBUBLIHECS B XOlIe NpPEeHHM, XOTS B HeJOM H VKPenmWIH ero

B CBOeM MO3WI[HM, TeM He MecHee crejanyd ee OoJiee THOKOMH.

66. Ilpexne Bcero, Kacasich BONPOCA O EIWHCTBE HAH MHOrOOOGDA3HH IOPHUOMYECKOTO DPEeXHMa

OTOBOPOK, CnenManbHBIA NOKMAANHK TOCTAaBHI IOX COMHEHHE HeOOXOHHMOCTh HM3MEHEHHS pPeKuMa
OroBOPCK B 3aBHUCHMOCTH OT OOBEKTa H/MIM Xapakrepa OOroecpa. OH HaIOMHHI O TOM, 4YTO
OCHOBOW 3TOr0 peX¥Ma OroBOPOK SBJIAIOTCS COOTBETCTBYIOLLUHME NONOXEHHS BeHCKO# KOHBEHLIHH
1969 roga O IpaBe MeEXIOYHAPOIHLIX NOTOBOPOB, NOJOXEHHS, BOCIPOHU3BeNeHHLIE BIOCHEICTBUH B
KonBenuun 1986 roga (crarbd 19=-~23), OH TakXe KOHCTAaTHPOBalI, 4TO KOHBEHIIHS
npenycMaTpusaeT NPHMEHeHHe KOHKPETHBIX HOPM K HEKOTOPBIM KaTeropusiM

IOToBOPOB 200/. CremoBaTedbHO, npo6ieMa eIMHCTBA MIHM MHOroo6pasus HOPM,

198/ CroeuManbHbIi OOKNATYHK COCHANCS Ha HEOAaBHUM KOJIOKBHYM B Kem6Gpuixe,
OPTraHU30BaHHBLIA B MapTte 1997 roma npod. IxKeiiMcom KpoydopaoM npH COTpPyIHHYECTBE

npod. Purunna ANCTOHA, a TakKe DpaHIY3cKOro ofllecTBa MeXIYHapOLHOrO IpaBa MO BOMPOCY
"MexXIyHapomHOe IPaBO M MpaBa 4HelioBeka".

199/ Kak, HanmpuMmep, KoMHTeT no AHKBHIALIMH BceX (OPM NHCKPHMHHAUHH B
OTHOIEHHM XeHUIMH Ha CBOell LIeCTHANNATON CecCHH B sHBape 1997 roma.

200/ TIlysHkTtsl 2 ¥ 3 craThbBl 20 H3NAraloT KOHKPETHBIE YCIOBHS 3aKOHHOCTH OrOBOPOK K

MEeXIYHAPOAHBIM HOroBOpPaM, 3aKIIOYeHHLIM OrpAHHYEHHBIM YHCIOM TOCYIapcTs, HIM K
yYpeIHTEeNbHBIM aKTaM MEeXOYHAPOOHBIX OpraHM3allyii.
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NpHMEHHUMBIX K OrOBOPKaM, HeE YCKOJB3HYJa OT BHHMaHHS aBTOPOB BeHCKOM KOHBEHLHH,
KOTOpEIC He NpeMHHYIH IuddepeHIHpoBaTh NX, KOr@a 5TO NPEeACTABILIOCH MM HEOOXOTHMBIM .
Kpome Toro, korga aBTOpel BeHCKOM KOHBEHIHH HaMepeBalnuCh TPENYyCMOTPETh OCOOBIN pPeXXHM

BISL KaKOW-JM60 KOHKDETHOM KaTeropHH IOrOBOPOB, OHH HeJIalH 3TO OTKpbITO 201/. 3TH
4BTOPLI, XOTA H CO3HABATM TOT GaKT, 4YTO O6LIas HOPMAa He MOXET NpPHMEHSTHCI OLMHAKOBO KO
BCEM MOroBopaM, BCe XKe Pa3paGoOTAIM MX B HafieXJde Ha TO, YTO OHH GYIYT NPUMEHATHCS KO
BeceM MHOTOCTOPOHHMM HOrOBOPaM, 3a MCKIIOYeHHeM YETKO MOMMEHOBAHHBIX KaTeropuit

rorosopoB 202/.

67. CrhenyanbHLIA HOKJIAagYHK, OIHAKO, MOMYEPKHYJN, 4YTO HHKaKOoe HUCKIIOUeHHe He
NPEICTaBIACTCA IOJE3HBIM B OTHOLUEHMH IIPHMEHUMOCTH 3TOro PeXHMa IJIsI HOPMaTHBHBIX
AOroBOpoB, TaKHX, Kaxk KOJIHQ)HIIPIPYIOLHPIG KOHBCHIHHM MJIHA IOTOBOPBI O IMIpaBax uYesOBEKa, XOTS

OHH HMMEIOT CBOM OCOOEHHOCTH BBHAY HX OYeBHIHOI0 HEOBYCTOPOHHEro XapakKTtepa.

68. CuoennanbHEIM HOKJIaf4YHMK OTMETHJI, 4YTO C TeX NHop 3dTa npoﬁnema BO3HHUKJIIZ BHOBb ¥ 4TO
DX aBTOPOB 3asBIANHM O HENPUMEHHMOCTH BEHCKOIrQ pPeXHMa X HOPMaTUBHBIM ,lId!‘OBOp&M B
obiactu OroBOPOK, ¥ B YacCTHOCTH K [IOroBOpaM HO IIpaBaM 4YeloBeKa. Bta Hpes, Koropas
PacnpoCcTpaHUIaCk B TOM YHCJe cpedud OpPraHoB Mo IipaBaM Ye€JIOBE€Ka, 3acClyXWUBAeT OTHEIBHOrO

paccMoTpeHust Komuccueli MeXIYHapOIHOrO NpaBa, SBISIOINEHCS OOHHM H3 OpraHos,
IOeWCTBYIOLUMX B O6GIAacTH MEXIYHAPOIMHOrO IpaBa.

69. B arofi cBAsm CreuHanbHBI HOKNATYMK NONYEPKHYN, YTO TAK HasbiBaeMble "HOPMATHMBHbIE

HOrOBOPEI", COOTBETCTBYIOIIHE 6Oilee CTapOMy NOHSTHIO "IOTOBOPBI~3aKOHBI", SBISIOTCS BEChMa

Pa3HOPOIHOHA KaTeropHeld, BKIIOYAOLeH KOTMGbUUHPYIOLINe KOHBEHIHH MEXIYHAPOZHONO YaCTHOIO
mpasa, komseHmMH MOT, IOroBopsl, KacalollHecs [paBa BOOPYXXEHHBIX KOH(DIMKTOB, TOPTOBIH

#T.n0. KpoMe TOro, HOroBOp pemko 6BIBAET MONHOCTBIO HOPMATHBHBIM MIH MOZHOCTHIO

ABYCTOPOHHHMM: B GONBIUMHCTBE CIlyyaeB, B TOM YKCIe B OGNAcTH MpaB 4YelOBeKa 203/,
AOroBOp BKIOYaeT ONHOBPEMEHHO MOTOBOPHBIE NONOMKEHHS, NPH3HAIOUIME B3aHMHbie NpaBa U

OGS3aHHOCTH, W “"HOPMATHBHbIE" NOJOXeHHMsl. C BTOM TOYKM 3peHMS HOPMAaTHUBHEIH HOrosop -
STO NPOCTO [HOroBOp, B KOTOPOM KOJMYECTBEHHO NPeOGAafaloT HOPMATHBHBIE MONOKEHMS .

201/ Kak, HanpuMep, B ciyyae HyHKTa 5 CTaThbH 60.
202/ Cm. mysxTbl 99~111 BTOPOro mOKJIanma, HOKYMeHT A/CN.4/477/Add.1.
203/ KBHMHTSCCEHIIMS HOrOBOPOB O MpaBax YeNIOBeKa, KakoBOW sBisieTcsi KOHBeHLHS ©

FeHOLMAE — NPOTOTHN HOPMATHBHOrO MNOrOBOPA B COOTBETCTBHH C pelHEHMSMH MeXIyHapOLHOrO
Cyma or 1951 u 1996 romoB, CONEGPXKHT 3JEMEHTbI B3aHMHOCTH .
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70. ChneuMaibHBI FOKTAOUMK OTMETHJI, YTO HpofiieMa, TakKHWM 06pa3oM, COCTOMT B TOM,
yTOGBl OMPENeNNTh, ATANTHPOBAH JH BEHCKHM DEXHMM B O6NacTH OroBOPOK K MeEXIYHapONHBIM

JOOroBopaM, K "HOPMaTHBHBIM MHMOJOXEHHAIM"™ HOOTOBOpPOB, H pasmesd II ero HOKJIala HBITAaeTCS

JaTh HA S5TO OTBET, ONHOBpeMeHHO de lege lata ¥ de lege ferenda.

71. OH TakXe HAMOMHHA O JOK7Tagax KoMucCHH MeXIYyHAapOOHOTO MpaBa 1962 W 1966 rojos,
xorga Komuccus mpusHana uHTepec B GHOPMYJNHPOBAHHE HOPM, TPHMEHSEeMBIX K OGOJBLIOMY YHCIY

ciyyaeB 204/. BeHckas KOHdepeHIMS 3aKpenusia TaKyl0 TOYKY 3PDEHHS, PYKOBOZCTBYSCH

NPaKTUKON JaTHHOAMEPHKAHCKHUX TOCYIApCcTB MO MNPHYMHE ee rUOGKOCTH ¥ MPUCIOCOBISEMOCTH,
XapaKTepHBIX TaKXe MOJIA BCEro BEHCKOr0 peXuma.

72. CrnenualbHBI IOKITAMUNKX TOJYEPKHYJ, 4YTO 3TOT TUMOKHMH M amalnTHPYeMBIM XapaxTep
00eCreyHBalOT TPH CIHeAYIOUIMX MeXaHM3Ma: a) 3ampelleHHe (crathd 19 i) BeHckoM

KOHBEHLIMH) (OPMYJIMPOBATh OrOBOPKY, NDOTHBODEYAIVIO OOBEKTY W LEJH [IOroBopa, - o6mias

HOpMa, KOTOpaf HCKIIOYAaeT BCAKYIO HermOKOCTh, CCBLIAsiCh HA caMy CyThb IOrOBODA;
b) cHcremMa CBOGONBI, YCTAHOBIEHHAS CTaThIMH 20 (4, 5), 21 ¥ 22, NO3BONAOLIAL

rocyIapcTBaM—ydYyacTHMKaM He ObITh 3aTPOHYTHIMM OFOBOPKOH, IIPOTHB KOTOPOM OHH MOINIM

TIPUHSTL PellieHHe BO3paXkaTh, M HaKOHEl, <¢) [IONONHMTENLHBLIA XapakTep CHCTEMBI, -
OCHOBHAs OCOGEHHOCTh, KOTOpas MO3BONAET BEHCKOMY DEXMMY OLITh HEe OKOBaMH, a

CTPAXOBOYHOM CETHIO. DTO O03HAYaeT, YTO OT HAHHOM CHCTEMBI MOXHO OTOMTH, eClH

TocygapcTsa TOrO MNMOXeJaroT.

73. CoemHanbHbLIN JOKIaO4YMK CHelald JBa OCHOBHBIX BbIBOLA B pPe3yJdbTaTe NPOBENEHHOrO WM

aHall|u3a:

a) BeYHBIHA Cliop © JIONYCTHMOCTH OroBOpoOK K MEXIYHapOIHBIM HOOTroBOpaM ABIACTCA
GecnnogHpiM. OroBOPKH - 3TO pealbHOCTh; Glaromaps cBoel FMOKOCTH BeHCKHEe HOPMEI

HCKJIIOUAIOT JI000e CyIIeCTBeHHOe "HCKaXKeHHe" CMbICIa HOroBOpa, HOMYycKas, BMeCTe C TeM,
fojlee IIMPOKOE YYacTHe B HeM: [HeWCTBHTENLHO, SIS rocyJapcTBa fyyile NPUHATL 4acTb

HOroBOpa, HeXelH BOOOLUE OTKAa3aTbC CTAaTh ero YYacTHHKOM;

b) HET HMKAKHX OCHOBAaHMH IS TOr0, 4YTOOBI BO3paXXaTh IIPpOTHUB MNPUMEHEHHsS BCHCKOI'O

PeXXHMa K TaK Ha3biBaeMbIM "HOPMATHUBHBEIM" gOrosopamM 205/.

204/ Yearbook ..., 1962, vol. II, doc. A/5209, p. 180; Yearbook ...
1996, vol. II, doc. A/6309/Rev.l, p. 206.

205/ Cm. mepssil JOKJIan, OOKYMEHT A/CN.4/470, nyHKT 163.
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74. TlogBoms WTOr CBOEro aHalnu3a, COomepXKalerocsi B IyHKTax 136-162 cBoero BTOpOro
Joknaga, CHeuMaJibHBIN JOKJIAM4YHMK HanoMHMI O TOM, YTO, HaXXe eclIHd OrOBOPKH IIOCATAIOT Ha

HeNOCTHOCTL HOIMOBOpa, OHH HHKOrEAa He MOryT nocsArath Ha QQ’B&KT H penp, T.€. Ha ero cyrth,
HHa4Ye OHHM CTAaHYT HeIONMYCTHMBIMH . Bnpoqu s TaKasd HEJOCTHOCTL SIBISETCS OCOOEHHOCTHLIO He

TONLKO HOPMAaTHBHBIX HOrOBOPOB, HO M TaKXe NBYCTOPOHHHMX HOTOBOPOB. B TOM uTo Kacaercs
apryMeHTa OTHOCHTENBHO HEB3aMMHOrO XapaKTepa HOPMATUBHLIX NOroBOPoB, CrelHATbLHBIN
AOKNIQIYHK CYMTACT MapafoKCalibHLIM, YTO Ha KPHTHYECKOe OTHOLIEHHEe K OrOBOPKAM B CBSI3H ©

T€M, YTO OHH JeJaroT HEeBO3MOXHOI B3aMIMHOCTDB, BBICKa3bIBaeTCsA B cilyyae 065[33.T6JILCTB,
KOTOpbIe HO CBOEMY XapakTepy He SABISIOTCH B3adMHBLIMU. B KOHeuyHOM cueTe BIleMEHT

B3aMMHOCTHY H€ IOJHOCTBIO OTCYTCTBYET B HOPMATHBHBIX AOrosopax, ¢ INOMOLIBIO KOTOPBIX

rOCyHapcTBa B3aMMHO TapaHTHPYIOT HPYr JApYry NpHMeHEHHe OFHHMX M TeX Xe HopM. Bnpouem,
CrieniuanbHbIi HOKNAAYMK MOJNAraeT, 4YTO APIyMEHT, KAaCalOIIMICS HapyLUeHHUS DPaBeHCTBA MeXIy

CTOPOHaMH HOPMATHBHBIX JOTOBOPOB, HApPYIUEHHUH SKOGLI BBI3BAHHOM BO3MOIXHOCTBIO
GOpMyNMpPOBaTL OTOBOPKH, TaKXke SBISAETCH BechbMa CHelUMdHYECKMM: HAMHOFO 6olee OYeBUIHOE
HEPaBeHCTBO BO3HMKIO 6bI MEXAY FOCYyIapCTBOM~YUYAaCTHHKOM H TOCYHapcTBOM, KOTOpOe BOBCe He
6pUI0 6bI YYaCTHHKOM KaKOro—jiu60 HOPMAaTHUBHOIO Jorosopa. HakoHell, rocygapcTsBo MOXKeT
BCerna BOCCTaHOBHThL MEPBOHAYANIbHOE DPABHOBECHE, BO3Pa3MB NMPOTHB CHOPMYIHPOBAHHON OFOBOPKH
HIH NpuGerHys K BO3MOXHOCTH, MPeRyCMOTPEHHON B NYHKTe 4 b) crathi 20 KoHBeHLHH

1969 roma, KOTOpasi COCTOMT B TOM, 4YTOGbI MOMELIATH JOrOBOPY BCTYIIHTH B CHIy B

OTHOLIEHUAX MEXAY CO60H H rocygapcTBOM, BBLICKA3AaBIIMM OrOBODKY .
f) BeHCKMH DeXHM W HOTOBOPHL O MpaBaX YeSIOBEKA

75.  C yyeToM 3THX BbIBONOB CHeNMaibHBLIN NOKNATYUK CIPAHIMBAET, NPUMEHMMBI JH
KOHKPETHbIE HOPMBI K 3TOM "OCOGOH" KaTeropHd HOPMATHMBHLIX IOTOBOPOB, KAKOBGLIMH SBJISIOTCS
AOTOBOPLI O MpaBaX 4ejoBeKa. B ITOM OTHOWIEHHM OH OTMETHMN, 4TO, HECMOTPS Ha
KpacHOpeuMBbIe BLICTYIUIEHHs CNELMAJHCTOB MO MpaBaM 4YeloBeKa B MOJB3Y 0COGOr0 pexuMa
OroBOPOK K JOroBOpaM O mpaBaX 4YejoBeka 206/, HM OJMH apryMeHT He 0GecleyHBaeT

yéenwrenbumx IOBOLOB B MNOJNBL3Y 0CO60r0 pexumMa OroBopok. B neixcmu'renbuocm, no cJjoBaM

206/ BeiueynoMuHaeMbIHi KOJUIOKBMYM PpaHILy3CKOTO OGINECTBA MeXXAYHAPOIHOrO npasa
10 BOMpPOCaM MEXAYHAapOAHOro IpaBa M MpaB 4YeloBeKa, CM. BLIE CHOCKY 198.
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CnernuansHoro JOKJIaogYuKa, o0 COMHeHHe CTaBATcH npoﬁenH KB HeONpPeHeJIeHHOCTH BEHCKOro
pexwuma, npobeib! H HEONPECACIICHHOCTH oﬁgero pPEeXHMa, a He ero MpUMeHeHHe K HeKOTOPbIM

KaTeropusiM JIOrOBOPOB.

76. ChoeunalibHBIH HOKJIAIMHK HAIlOMHHI, YTO OH OTBETHJ OTPHIATENbHO Ha BOIPOC O TOM,
HMeTcS i yOeluTeNbHbIE OPHYHHBI JJSL HENPHMEHEHHSA BEHCKOTO peXuMa K ZOroBopaM o

npaBax yejoBeka 207/, N0 CIHENYIOLUKM NpHINHAM :
[
a) BEHCKMH DeXHM Obll paspabOTaH M YHMBEPCANLHOrO NpPHUMeHeHHS 6e3 KaxHX—~IHG0

HCKIIOYEHHH; B KOHLe KOHLOB He clelyeT 3abbiBaTh O TOM, 4YTO €ro OTHPABHON TOYKON G6LLIO
KOHCYNLTATHBHOE 3aKNoyeHMe MexnayHapogHoro Cyma o6 orosopkax, chOpMYIHPOBAHHBIX K

KonseHuu npoTd8 reHOLHAA, KOTOpPOe Kacaloch INpeXXIe BCcero JOorosopa O IpaBax 4YeIoBeKa;

b) CO BpeMeHH NpPUHATHS BeHCKUX KOHBEHLIMNM HHM NPakTHKA TOCYHApCTB
inter se 208/, HHM Jgaxe JOrCBOPHBIE OpPraHbl MO HPaBaM 4YeJNOBEKa, He OCNAapHBAIH
NPpUMEHHMOCTb BEHCKOTO peX¥Ma K JOroBopaM © NPaBax 4YeloBeKa. boJjee TOM0 GOMBIIHHCTBO
HOrOBOPOB O [paBaX 4eNO0BeKa, 3aKIIOYeHHBIX MOCHe NPHHATHS BEHCKHX KOHBEHILMM, JIHOO
COTEPIKAT DKCIIUIHTHBEIE TOJOXKEHHMS 00 OrOBOPKaxX, CcblUIarolpecsi Ha BeHCKYI0 KOHBEHIIHMIO HMIH
HCIIONB3YIOLHe NPERYCMOTPSHHBIE B HEH KpUTEpUH "OObeKTa H LieNH" JOroBopa, NHOGO He
COMEPIKAT TNOJOXEHUN 06 OroBopkax, HO TpebYOT (GaKTHYECKOro WPHMEHEHHS BEHCKOrO peXpMa
KaK BBIpaXeHHs "OOLIero mpasa", 4TO, BIPOYEM, BBITEKAJIO M3 INOATOTOBHTENHHON pabOTHl B
CBA3H C STHMH JIOKYMeHTaMH 209/ M nocriegywuled NpakTHKU. CrneluanbHLIE TOKIAgYHK
HallOMHHII O TOM, 4YTO HaXe B 3aMeyanuH obllero mopsgka N 24 Komureta no npasam
4YelIOBeKa, KOTOpPOe BbI3BAIO CHOPBI NO APYrHM AacleKTaM, HeOJHOKpPAaTHO [efalluch CCBLIKM Ha

BeHckne KOHBEHIIHH .

77. TeM He MeHee CrienmmanbHbli JOKIAIUMK CUELYIOUIMM O6PasoM YTOUHMI COEepXKaHHe

OPeIbIIyIiero MyHKTa:

207/ Cm. BropoW Zokjaal, KOKYMeHT A/CN.4/477/Add.1l, OYyHKTHl 165-176.

208/ CrheunanbHBIN JOKNAFgYMK HANIOMHMI O TOM, 4YTO B Xofe IpeHdit B IHecToM

Komurere moutH Bce rocygapcTBa, KOTOpPBbIE BBICKA3aJH KOMMEHTAapPHH MO 3TOMY HOKAany,
NOOTBEPIHIM 3TY HNO3UIHKO.

209/ HckirouyenvieM, pasymeeTcs, SBISIOTCS IOTOBOPEI, KOTOpHIe, KaK, HampuMep,

MexpyHaponHast KOHBEHUMSA O JIHKBUIAUHMH BceX (OPM pPacoBONM IHCKPHMHHAIMH, COHepIKaT
oco0ble NOAOXKEHHS 06 OroBOPKax.
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a) BIOJIHE HONMYCTHMO, YTO TOCYHapcTBa — YYaCTHHKH HOroBOpOB MO IMIpaBaM 4YelOBeKa
NMOXEJAOT CHENaTh MCKIIOYEHHS] HIH TIPHHATH O0COOble PeXHMBI: B STHUX HeNSX ObIIO GHI
pasyMHBIM, 4YTOGLI B OyAyllieM rOCyAapcTBa HEIBYCMBICACHHO YTOYHSUIM B KOHBEHLMSAX O mHpaBax
YellOBeKa, SBISETCA JHM HEHNPHMEHEHHe KaKOro-imG0 IOJIOXKEHHS IOCSAraTedbCTBOM Ha "06DHeKT" U

Ha "LleNb" JOrOBOpa H, €CIH Ia, B KakoM Mepe;

b) NOJIE3HBIE OHANOT MOXET YCTaHOBHTBCA MEXJIY TOCYHapCTBOM, COPMYJIMpPOBABLUNM
OrOBOPKY, ¥ BO3PaXXAIOUIMM TrOCYHapCTBOM JM60 CaMONPOM3BONLHO, JMO0 HA OCHOBE CHELHAJBHBIX
DOJOXEHHN, BKIIOYEHHBIX B JOFOBOP C ATOM WLembio. Tako¥f "MeTOZ" MOr 6Bl BOCCTAHOBHTD

PaBHOBeCHE MEXJIy PEXHMOM OrOBOPOK H CHEHMHYHOCTHIO IIpaB 4YeJlOBEeKa;

c) OpHako, KoOrga He HMeeTcs KOHKPETHRIX HOPM, TO OpraHbl IO HaGIIOHEHMIO 32
BBINIOJTHEHHEM IIOTOBOPOB MO MNpaBaM dYeJIOBEKa NPONOJIXAIOT NPUMEHSITh B BONMpOCax OroBopok

BCHCKHME HODPMBI.

g) Pouab opranos nmo HaGmIONeHHIO B Bompoce 06 Orosopkax

78. CoenuanbHbiil JOKIIYMK MOTUEPKHYI, YTO B TPETheM YacTH DAaccMAaTPHBAETCS CaMBIN
CHOPHBIE BONPOC, a MMEHHO DPOJb OPraHOB NO HAGNIONEHMIO 32 BLITONHEHHEM [OrOBOPOB MO

npaBaM 4eJIOBeKa B BOIIPpOCaxX 3aKOHHOCTH OrOBOpPOK.

79. OH HanoOMHHI O TOM ¢y YTO IO 3TOMY BOIIPOCY BBICKa3bIBAIOTCH OBe KpaliHHe IMO3HUIIUM :
COINIAaCHO ONHON M3 HHX, JHIUbL rocyJapcTBa—-y4aCTHHUKH KOMIIETEHTHBI pellaTh BONPOC O

OpHEeMIIEMOCTH M HeWCTBUTECNLHOCTH OTOBOPOK: TAaKOBOM 6bLIa NO cepemuHbl 90-X roIoB
TPpagULIMOHHAsl TNO3ULHUS rocymapcte 210/, ropHcKOHcyasTa OpraHusanuy O6neIHMHEHHBIX

Hamuli, 4YacTH y4YeHBIX H HaXXe CaMHX OpPraHOB NO HaGIIOZEHHIO.

80. BmecTe ¢ TeM CTOPOHHHKM JIPYrod NO3MLHH YTBePXKMNAIH, YTO OpPraHbl MO HAGIIONEHHIO He
TONBKO KOMIIETEHTHBI peliaTh BONPOC O NONYCTHMOCTH OrOBOPKHM, HO YTO OHM MOTYT TaKXe
HeNaTb B CBSI3H C TaKOW OLEHKONM Bce HeOGXONMMEIe BLIBOILI, M B TOM 4YHCIEe O TOM, YTO
TOCYRapcTBa, CHENAaBLIME OrOBOPKY, CBSI3aHBI BCEMM IOJIOXKEHHSAMH JOrOBOpa, BKIIOYAs

IIOJIOKCHHUE, KOTOPOro KacaeTcs OroBOpKa.

210/ OrTa nosuuMs OTpaXKeHa B KOMMEHTAapHSX TPeX TFOCYZapcTB MO BOMPOCY O
3ameyanuu obuiero mopsaka N 24 (A/50/40 mA/51/40).
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81. CrnemHalbHbIH JOKMAOUHK 3aSBHI, YTO HHM OfHA M3 STHX MO3SHUME He NPeNCcTaBIsercs
yEoBneTBOPUTeNbHONU. OH cuMraer, ure KOMMCCHH KaK OJHOMY H3 OpPraHos B cdepe

MEXIYHApOZHOr0 fipaBa HAIJIEXKUT HaliTH OTBET, OCHOBAaHHBIM Ha IpaBe.

82. [Ilo muenmo CrnenuanbHOrO AOKJIaIUKa, [BBa CICOVIOUIMX BBIBOJA MOryT 060CHOBATL TaKOM

OTBeT:

a) OpraHbl, O NpaBaM YeJOBeKa MOIYyT H OOJIXKHBI OLUCHHBATH NONYCTHMOCTL OrOBOPOK,
eCIM 3TO HeOOGXOTHMO MNPH BBNIOJHEHHH HMH C¢BOMX GyuKu##i. TeM He MeHee OHM He MOryT

06/1ajaTh MO STOMY BONpPOCY OONblIed KOMMETeHILIHeH, 4YeM Ta, KOTOpas HM HeoOXomumMa IJis
BLITOJIHEHUS CBOEM OCHOBHOM 3ajavyd. B 3Toi cBsisy ChnenuaiabHBI JOKIAOYHK OTMETHI, YTO
HAJIHYHE OPraHoB N0 HaONIONEHMIO 34 BBLINOMHEHHEM IOFOBOpPa He MPUCYLIe TOJBKO JOroBOpaM II0
npaBaM 4YeJOBeKa, HO OHH MOIYT CYLIeCTBOBATH M CYINECTBOBAIM B HPYTHX OBNACTIX
(pasopyxeHHe, OKpyXamwllas cpela M T.X.). Ilo npuMepy opraHa, 3aHHMAIOLIErocs
yPeryJInpoBaHueM CHOPOB, KOTODHI MOXeT ¥ HONXKeH B CBS3M C BbIHECEHHBIM Ha ero
PacCMOTpeHHMe CIODPOM BBICKA3BIBAThCS O HEeWCTBHTENBHOCTH OTOBOPKM, IIOCKONBKY B IPOTHBHOM

cioy4Yae OH He MOr Obl BHITIOJIHWUTL CBOIO (YHKIHIO 211/, Bce Opradbl MO HaGIIOJEHHIO,
BKJIIOUas OpPraHsl WO [IpaBaM 4YelNOBeka, OBUIM CO3NaHLI W NPH3BaHBI CTOPOHAMH HaOMIOZATh 33

BEIMOJHEHHeM faoroeopa. <C 3Toff Ieabio UM MNPHIIIOCH ONPENelHTh TOMHbIE O6S3aTeNhCTBA
CTOPOH MO KOHKPETHLIM JOrOBOPaM, BKIOUYAs OTOBOPKH. ECIH DTH OPraHsl ObLIHM CYINEOHLIMH
opraHaMHu (Kak, Hanpumep, Esponefickull cyg nC mnpasaM 4YellOBEKa), TO OHH HMEIH

NOJHOMOYHS NPHHHUMATH DEHICHHS, HMeoUlde O0643aTebHYI0 CHIY OIS COOTBETCTBYIOHIMX CTOPOH.
Ecnu 3TO ObLIM OpraHel KOHCYJBTATHBHOIO XapakTepa, TO HMX 3aKIIOUEHHS He HMEJH

063aTeILHOM CHJIBI, HO TroCyHapcTBa-y4aCcTHHKH MIOJXKHbLI 6bUIH YYHUTBIBATE TAaKOC 3aKJIIOYUCHHEC;

b) ¢ mpyro#t cropomsl, CrnenMaibHbIA NOKIAMYMK YOEXIEH, 4YTO UMEHHO Ha HTOM
OpexpallaeTcss KOMIETEHIIMS 3THX OPraHOB: OHH He MOIYT HeNaTh BBIBOIIOB W3 TAaKO¥ OLCHKH B

OTCYTCTBHE DPeLIeHHS €O CTOPOHBI COOTBETCTBYIOLUEro IOCYZapcTBa.

211/ Kak »T0, Hanpumep, Obuio B jmene o6 HMpvasckoM Mope, B KOTOPOM PpaHIIUs

npotuBocrosiia CoegmHenHoMy KoponesctBy. CM. United Nations Reports of
International Arbitral Awards, vol. XVIII.
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rocymapcrs 212/. CdopMynupoBaHHLIE OrOBOPKH "eIMHOCYLUHBI" COINIACHIO OCYXAapcTBa

OBITH CBSI3QHHBIM JOTOBOpoM. Ha HbIHelUHeW CTalMM DasBHTHS MEXIVHapOLHOIO COOGIIECTBA
TOJILKO FOCYZApCTBO MOXKET 3HATh TOYHYIO DONL CBOEH OrFOBOPKH B €ro corimacuu. ITo MHEeHHIO
CrnelManbHOrO NOKNAamuMKa, HeNb3S M JaXe HeXeNaTeNbHO, YTOGHL DKCIEPTEI, JErUTHMHOCTD
KOTOPBIX OMpENeNAeTCs AOrOBOPOM (T.€. BONEH rOCYHapcTB), BBICKA3bIBAIHCH BMECTO M3GPaHHLIX

IIPaBUTENLCTB O HaMEPEeHHAX 3THX IHpPaBHTEILCTB.

84. TeMm He MeHee CrmenManbHBIA NOKIANYMK OTMETHN, YTO MO 3peJIOMy PasMEBINIICHHUIO OH
HECKONBKO OTOLISNI OT CBOMX BBIBOHOB, CHENaHHBIX B 1996 rofy: 9STH BBIBOOBI He OTHOCSATCH K
PCrHOHANbHBIM OpraHaM, HajlelleHHBIM IOJHOMOMMSIMHM INPUHUMATh OOS3aTeNbHbIE pelleHus
(EBponmefickuit cy; 1Mo npaBaM 4YeioBeKa, MeXaMepHUKaHCKUN cyn). XOTH OH H COXpaHseT
HEKOTOpble COMHEHHS B OTHOLIEHHM OGOCHOBAHHOCTH HEKOTODHIX pelneHumit 213/ aTHX

opraHoB, CnenyaibHOM KOKNANYMK MPH3HAN, 9YTO GONbLIAS CONMTAPHOCTb B PErMOHATLHOM,
HeXeNH B YHHBEPCANBHOM, IUIaHE MOXET OGBACHHTh TOT aKT, YTO MEXaHW3MbI, CO3HAaHHLIE B

PaMKax DPEerHOHAIBHLIX IOrOBOPOB, HaueleHLI 6olee LWIKPOKHUMH ITIOJTHOMOYHUSIMM, YTO KaK pa3 4

OTpaXKaeT 3TH 6oJiee TeCHbIe CBA3H 214/.

85. Opnako CneuyanbHbI ROKIANYAK YKas3al, YTO STH DerdOHAILHLIE pEIleHHS He MePEHOCHMEL
Ha rIo6anbHbml yPOBeHb: TAKOTO POJA "pelIEHHS" CO CTOPOHBI OPFaHOB, KOTOpble NOmOBHO
Komurery mo mpasam wemoBeKa, He HalielleHBI rOCYJapCTBAMH—YYaCTHUKAMH TONHOMOUYMSIMHE

NPHHAMATL pEIieH¥si, NPOTHBOPEYHIH ObI OGLIEMY MeXIYHapONHOMY IpPaBy.

86. B sroMm ciyuae rocynapcTso, chopMmyaupoBasliee OrOBOPKY, MOXET HNPHHATH CIenyiollue

MeEpbl, HCXOAs M3 BBIBOLOB OPraHoB IO HaGNIOmeHHIO 215/:

a) TOCy#apcTBO, pacCMOTPeB BBIBOJBI bona fide, MOXeT COXpaHHTHL CBOIO OT'OBOPKY ;

212/ BeHckas KOHBEHLHS O NpaBe MEXIYHapOOHbIX IOrOBOPOB, CTaThid 11, United
Nations, Treaty Series, vol. 1155, p. 331.

213/ Cm. pewenust EBpomeidckoro cyma mo mpaBaM 4eloBeKa B: Belilos v.
Switzerland. of 1988, in European Court of Human Rights, Series A, vol. 132,
and in Loizidou v. Turkey, ibid., vol. 310 (preliminary objection) and for
decision of December 1996 on merits, see International Legal Materialsgs,
vol. XXXVI, p. 438.

214/ [axe B TakMX paMkax CHeLHANBHBIM MOKIaTUYHMK HAOMHHUI O TOM, 4YTO HEKOTOpLIe
"PEINCHUSI" BTHX OPraHOB BBI3BANH COMHEHHMS CO CTOPOHBI 3aTParHBaeMbIX rocygapcTB, Kak 3TO
660, Hampumep, B ciyuae IIseliapuu B Oelle "Belilos".

JIyY

215/ Bropo#t noxmam, XOKyMeHT A/CN.4/477, NyHKTHI 241-251.
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b) rocyoapCcTB0 MOXKET O0TO3BaTh CBOK OrOBOPKY;

€)  TroCymapCcTBO MOXKET "YPeryiHpOoBaTh" C©BOE MOJOXKEHHE, 3aMeHHB CBOIO

HenpaBOMepPHYIO OrOBOPKY IIPaBOMEPHOM OI'OBOPKOH.
d) IrOCYIapcTBO MOXKET OTKa3aTbCA OBITh YYaCTHHKOM JOTOBOpa.

87. W HakoHern, CnelHalibHBIN IOKJIAIYUK BO3PasHI l‘npomB ypesMepHOM mnperensurd KomuTeta
[0 MpaBaM YejoBeKa Ha poib EIUHCTBEHHOI'O CYIbH NOMYCTHMOCTH OroBOPOK. Kak mOXYepKHYI
CrenuanbHbId JOKJIANYNK, 3Ta NPOBepKa NONYCTHMOCTH OrOBOPOK HE SBASETCH MOHONOIHEN
OpraHoB mo HabarogeHuio. I'OCyZapcTBa IMyTeM BO3PAXKEHHMM MOTYT OCYIIECTBISATL HPYroff BHI
NPOBEPKH, M 3Ta "IBONCTBEHHOCTH" IIPOBEPKH 0O0ecmeyuT O8abluyi0 3¢ GeXTHBHOCTL NeMCTBHS
JOroBopa; KpOMe TOr0, BO3PaXKEHUS TIOCYITApCTB YacTo SBISIOTCA He TONBKO CPEHCTBOM
CYLIIECTBEHHOrO "“IaBieHUS", HO M TaKXKe MOJe3HbIM OPHEHTHPOM LIS OLEHKH NOMYCTHMOCTH

oropopky camumMm KomuTeTOM.

h) IIpoeKT pe30JIoLuH

88. CnenuanbHbI HOKNAHYHUK HPeNCcTaBUN INpeljiaraeMbll HM IIPOEKT PE30NIOUMH, COIepRauHcs
B TPHJNIOXKEHWH K €rc BTOPOMY HOKJAMY ¥ KacaloUIWMCA OroBOPOK K MHOTOCTOPOHHHM

HOpPMATHBHBIM [JOrOBOpPaM, BKIKOYad IHOrOBOPBI O NpaBax YesOBeKa.

89. CrenmuanbHBI NOKJIAXYHK TaKKe YTOYHHJ, YTO 3TOT NPOEKT BKIIOYAET OCHOBHBIE BBIBOXBI

ero JIBYX MTOKIAIOB.

90. B TOM uTO KacaeTcsi (OPMBI STHX BBIBOMOB, 8 MMEHHO MPOEKTA PE3ONIONMH, CHemuabHbL
DOKJIaNYKHK NOXYePKHYN, YTO pPACCMATPHUBAEMBIA BONPOC XOPOINO HOAXOLHT IS TakoM ocoboi
¢OpMBI, XOTS MPHU STOM He HCKIIOYAIOTCS, DPasyMeeTCs, IPYrHe BO3MOXHBIE (OPMBI, C
IDOMOILBI0 KOTOPBIX MOXHO BBIPasHTh NO3HLIMI0 KOMHCCHH, - OpraHa, KOTOPOMY HOpPYYeHO
COIeMCTBOBATh MIPOTPECCHBHOMY DAa3BHTHIO M KOIHGHKAMHM MEXIYHApPOTHOTO nNpaBa Mo OBIIHAM

npofneMaM B O6JacTH OTOBOPOK.

91. CHoeumHadbHbI TOKJIaTYHK NPeLIOXKNAI, YTOOBI 3TOT IIPOCKT PE3OIIOIIHN 6bLI NPpHHAT Ha
COPOK JHeBdATON ceccMB KOMHCCHH H 3aTeM- MPENPOBOXIEH IS KOMMCHTApHeB rocyrapcrsaM H
COOTBeTCTBYIOLIUM OpPraHaM IIO0 IpaBaM dYelIOBEKa. Komuccuss morma 6wl OPHHATL OKOHYATEJIbHOC

peUICHHE C YYeTOM HUX DeakIiHH.
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2. Pe3roMe TIpeHwuil

a) Obmue 3amevanus

92. Yuaenst KoMuccuu Bosgamu momxHoe CrHenuanbHOMY MOKIaZYUKY B CBSI3M C AOJIOTOBKON MM
JoKkiama. Bbul0 NMOZYEPKHYTO, YTO JaHHAS TeMa NPENCcTaBiIsSeT ONMH M3 OCHOBHBIX ACIEKTOB

MEXIYHapOgHOIO npaBa.

93. Heckonbko wienoB KoMuccHM NOCTaBMIM NOJ COMHEHHE WeJNecOOGPasHOCTh PAcCMOTPEHHS Ha

TaKOW paHHEN CTagu¥ OroBOPOK K JOTOBOPaM O MNpaBax 4eJOBEKa, MOCKONLKY, O HMX MHEHHIO,
STO He BNUCHIBaeTCSI B OOGbIYHYI0 mpouemypy Kommccuu.

94. Heckonbko wieHoB Komuccuu BBLIPa3HIIM CBOE corjiacue ¢ MHeHMeM CrielHMaJbHOr0

JOKNaf4YMKa OTHOCHUTENHHO HEO6XOTMMOCTH COXPaHEHUSA HOCTHUXECHUN BeHCKHUX KOHBEeHUM,
KOTOpbIE, KpOMEe TOro, KOTHMDHLMPYIOT 3HAYUTENBHYI0O YacTh OOBIYHBIX HODM . HCKOTOPBIS JIICHBL

Komucenn nopdepkHymu, 9TO BEHCKMM DPEXHMM, HECMOTPS Ha HEKOTOpPHIE HEONpPeHeNeHHOCTH,
BelCTBOBAN HEINIOXO 6Jarofaps cBoedl T'MOKOCTH H NPHCIIOCOGISeMOCTH M OGeCHeuMi paBHOBecHe

MEXIY DEJOCTHOCTBI0O M YHHBEPCAIBbHOCTLIO HOrOBOPOB, KOTOpPOE He CclienyeT Hapyuiarb.
HeKOTOpBIe TaK¥Xe HONUYEPKHBAIH, YTO, XOTHI ITOT PEXHM H He SBISETCS IMOJHOCTBIO

YOOBJIETBOPHUTEIBHBIM , JYYLIENO peXXUMa MOKa He WMeeTCs.

95. B TOM 4YTO KacaeTcsi TEOPETHYECKMX CIHOPOB MEXIY IIKOJOM HOHNYCTMMOCTH M LUKOJON
TIPOTHUBOIIOCTABUMOCTH, CHelMaNbHLIN JOKJaTYHK B OTBET Ha BOIIPOC OJHOr'0 M3 YJIEHOB
KomuccHH 0 BO3MOXHOCTH HPUMHPEHHS 3THX JBYX TOYEK 3PEHHsl, 3asBHJ, YTO OH MPEeLyCMOTpel
nopo6Hoe COMMXKEHHe B CBOEM INEPBOM [IOKJAajge, HO Bce GONbLIE COMHEBAETCS B BO3MOXKHOCTH
HOGHUTECS. TONOXKHUTENBLHOTO Pe3yJbraTa, MOCKOILKY KaXHas M3 STHX JBYX LUKON IPHIePKUBAETCS
cBoeii COOCTBEHHON JOTHKH. CoruacHo OIHOMY H3 YJIEHOB Komuccuu KOHOenuyus
NPOTHUBOIIOCTABMMOCTH JIy4llle OTpaXaeT TOT (aKT, HTO TrOCYNAPCTBA SBISIOTCS UCTUHHBIMU
"TBOpLaMH" JOroBopoB. C 3TON TOYKM 3PeHHS COBMECTHMOCTb C OOGBEKTOM M LEILIO JOroBOpa
Morna Gbl TeM He MeHee CIYXKHTh OPHEHTHPOM JUIS NPHUHSATHS OFOBOPKM WIM BO3DasKeHHS NMPOTHB

Hee.

b)  Hcropmyeckuit 0630p

96. BbICKasbIBalOCh MHEHHME O TOM, YTO HOPMbI BeHCKOM KOHBEHIMM 1969 roma, Kacaroluuecs

OrOBOPOK, SBIASAIOTCSI pPE3YILTATOM "KOMILIEKCHOM LOTrOBOPEHHOCTH" , IOCTUIHYTOM B XOIE
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paspaborku KouBenruu, Mexmgy nosunueili CCCP, mnpeIycMaTpuBaBUIel NPAKTHYECKHU

HeOTpaHWYeHHOe MpaBO0 TOCYIAPCTB HeJlaTh OrOBOPKHM, H 60Jiee CTPOrOH 3amafHOW NO3HIIHeN.
Hexoropsie unedanl Kommccuu, yvacTBoBaBiuHe B paboTe »ToM KoHdepeHIHH, TeM He MeHee

OTKJIOHHJIM HIel0 NOKOOHOINO0 KOMIIPOMHCCAZ HIH "KOMIUIEKCHOW HNOTOBOPEHHOCTH". BoJee TOro,
OHH 3afBHIH, 4YTO M3MEHEHHS B PeXHMe OroBOpoK B mnpoexte KMII He 66ulM CYLIECTBEHHBIMM .

97. CnenyaibHbIM JOKJIaNYNK KOHCTATHPOBAJN, 4YTO, OCHOBBIBASICh Ha OTYeTax O pabore BeHckoi
KOH(pepeHLHH, Helb3s CHEJaTh BBIBOL O “cHelaKke"”, TeM He MeHee MOXHO IpPefNOIO0XHTb, YTO

peys HIOET O ¢ TPYAOM JOCTHMIHYTOM DaBHOBECHH MEXIY IBYMS OJIOKaMH.

98. Kpome Toro, ChnenuanbHbIM NOKJIATYMK OTMETHN, YTO, IaXKe €ClH NOJoXKeHUs BeHCKON
KOHBEHLIMH 1969 rogma, KacaloLUMecs OroBOPOK, OBLIH De3YJIbTATOM KOMIIPOMMCCA, IOCTHIHYTOTO
B MOCHENHIOW MHUHYTY, 9TO TeM He MeHee He INOMEWIall0 CHCTeMe OelCTBOBAaTh
YEOBIETBOPHTENHbHO. A caMa OCOOEHHOCTH INpaBa 3aKIIOYaeTcs B TOM axTe, 4HTO MOCHe
NPUHSTHS HOPMAa TIPUMEHSeTCA KO BCeM, BKIIOYAas BeIMKHe JepXKaBbl. B dToM cBA3H OH

OTMETHJI, HYTO B HalllH IHH TroCymapCTBa TpPETbero MHPA TAKXKe INpHBEpPXKEeHbl BEHCKOMY pPeXHUMYy,
KakK H NPOMBILUICHHO pPa3BHUTHIE TOCYIapcTBa.

99. C gpyro# CTOPOHBI, OBLIO BBHICKA3aHO MHEHHe O TOM, 4YTO OOGCTAHOBKA B OGJAcCTH OFOBOPOK
H3MEeHHNACh €O BPEMEHH IDHHSATHS BeHCKMX KOHBeHIHH, - SMOXH, KOrIa COMHATHCTHYecKHe

CTPAaHBI NPH MOJNEpPIKKe pPa3BHBAIOLIMXCH CTPAH HACTAMBANH Ha NpaBe (OPMYIHPOBATHL OrOBOPKH.
Opnako, no OOleMy MHEHHIO, STOT BONPOC He BO3HHKAN B (GOpMe MNPOTHBOPEUYHS MeEXKIY

PasBATHLIMM CTPaHaMH H pasBUBAOLIAMHUCH cTpaHaMu (Cepep-}Or) yudTeIBas TOT HaKT, YTO

MeTOIObl OrCBOPCK HCIONB30BANHMCh KaK OJHHMH, TaK H APYrdMHM B CHIY pPa3HBIX [IPHYHH.

c) Hegngegeaenuoc’m "BEHCKOI'0 DPeXHMa" u HQOGEJIBI B_HEM

i

100. [IlpusHaBas HeOOXOOHMMOCTb YCTPaHeHHS IO Mepe BO3MOXXHOCTH NpO6esoB H
HEeONpeeIeHHOCTe! BeHCKMX KOHBeHUIMH B CYLECTBYIOLIHX paMKaX, HEKOTOpbie uiaeHbl KOMHCCHH

OOpaTHIH BHMMAaHHME Ha CIIOXHOCTh H B BbICLUEH CTeNEeHH MOJIMTHYECKHH XapaxTep 3TOH TeMEI.

101. CornmacHO OJHOMY MHEHHIO MOJHUTHYECKMH KOHTEKCT, KOTOpPBHIM JeXHT B OCHOBe
nponenypbl HOPMYIHPOBAHHUS OTOBOPKM, SBISAETCS BAXKHBIM M 3a4acTVIO ONpPeNelsIOWUM M CIYXKHT

CPEICTBOM OIEHKH CBS3d MeXIYy CaMOH OrOBOPKOM M HOKYMEHTOM, K KOTOpPpOMY OHa OTHOCHTCH.
D10 3HauyeHHe JAorosopa H OrCBOPOK KaK aKTOB, NOMYEPKHBAIOUIHX H BbIpaXAKIIHX NOJIUTHYECKHE

UHTepechl, CTaN0 60jee OUYEBHIHLIM B KOHIle XX Beka, KOrjga LIMpPOKOe MHOroobpasue

MEXIYHApOIHOro cooGbliecTBa HeH3GexKHO BLIPAXKAETCH B PA3HOOGPA3NH 3aHUMAEMBIX NO3HLIMH.
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102. Opun u3 uyneHoB KomuccuM naXe 3aMeTHNI, 4YTO NPAKTHKAa OrOBOPOK CTajda HPUMEHSTHCS
VXe B cepefHHe XIX BeKa B ClIy4asdX 3aKJiIOYEHHUsS MHOTOCTODOHHMX HOroBopoB. ([eHepambHBIH
Bproccensckuli akT 06 oTMeHe pabcrBa 1890 rojma @ Taarckue KoHdgepeHUIMH MHpa 1899 u

1907 romos.)

103. [Hpyro#t umen KomuccuH OTMETHI, YTO BEHCKHH pPeXWM, BKIIOYas TEOPHUI0 OTOBOPOK,
BbIpaXKaeT TOYHOEe BHIEHHE MEXIYHAPONHOr0 NpaBa ¢ TOYKHM 3pEHHS BEJHMKHUX JepXaB, KaKHM OHO

CIIOXKHJIOCH B MEepHoOl, XONOZHON BOMHEI. OH 3apmancs BONNPOCOM O TOM, YyMecTeH JU
no-npexHeMy STOT peXuM, H He OONXKHA U Komuccusi, He OrpaHH4YMBasICb H3JIOXKeHHEM
HBIHELIHEro COCTOAHHUSA HO3WTHBHOI'O IIpaBa, 3aHATLCA NPOrPEeCCHUBHBIM pPa3BHUTHEM H nepecMoTpeTh

STOT DPEXUM.

104. Ilo MHeHHIO HeKOTOpbIXx uineHoB KoMmuccuu, crienyer o6paTUThL BHHMaHHE Ha IOCIEICTBHS

OroBOPOK JISI AOrOBOPOB H Ha HMX BO3MOXHYIO pPOJib KaK HCTOYHMKA OOBIYHBIX HOpM.
CyiiecTBeHHBIE TPYOHOCTH BO3HHKAIOT B CBS3M C HEKOTOPHLIMHM acHeKTaMH HNpoLenypb!

$hOpMYJNHPOBaHNUS OrOBOPOK W BO3pa’KeHHHN, a TAaKXKe METOHa ONpefeleHHs TOMYCTHMOCTH
orosopox. Opun u3 uneHoB KOMHCCHH BBICKa3aJl MHEHHME O TOM, YTO CHEIHaNbHBIH MOKIALIAK
BMOJIHE CHPABEIJIMBO BBIICINN OCOOBIA PEXHM MHOFOCTOPOHHMX [OTrOBOPOB, KOTOPLIE OTpaXKaloT

HHTEpEeChI MEXIYHapOIHOro co0b61IeCTBa B IICJIOM .

105. [Opyrue wieHbl KoMHCCHMM OTMETHJIM, YTO, HECMOTPS Ha COOTBETCTBYIOLIME MOJOXKEHHS
Konseniuu 1969 ropma, KacarolIHecs OrOBOPOK (B YacTHOCTH, CTaTbIO 19), paccMOTpeHHe
"OONYCTHMOCTH" OrOBOPOK, OCOOEGHHO TeX M3 HHX, KOTOpbleé CYMTAIOTCS NPOTHBOPEYAlllMMHM
OGBEKTY M LielM HOroBOpa, BHECHO 6Bl CYMIECTBEHHYIO NMYTAHWUNY B OTCYTCTBHM EIMHOrO
aBTOPHWTETHOIr0 OpraHa, KOTODPBIE MOr 6b! HPHUHSATH pellleHHe IO STOMY BOHpPOCY, a TaKXKe C
y4eTOM TOro ¢axkrta, 4TO KaXKHOe rOCYZApCTBO CaMCG OLI NMPOBOAMIO TaKkyi0 OLEHKY. DTO

NpuBeNno Obl K HapyLUISeHHIO eIWHCTBA HOTOBOPA M K CHOXHON CETH [BYCTOPOHHHX COMIALLIEHME .
Hopmel, copepXalirecs B BeHCKHMX KOHBEHLHUSX, XOTS M OGNafalOT HEOCMOPHMMON ILEHHOCTHIO,
SIBISIIOTCS. BECbMa CIOXHBIMHM M 3a4acTyi0 TPYIHBIMM [JIsi MOHMMaHHWs. T[OBOPHUIOCH TakXe O

BO3MOXHBIX HNOJTHOMOYMSAX HENO3UTAPUA MO IPOBEPKEe MONMYCTUMOCTH OrOBOPOK.

106. Yto Kacaercs Bompoca 06 OrOBODKAax K NOJIOKEHWSM JOrOBODA, NONTBEDKIAOMIMM HODMY

OOBIMHOrO mpaBa, 4ieHbl KOMHCCHH, BBICTYIMBIIIHE [0 STOMY BONPOCY, GBLIM COTNACHBI CO
CnenyanbibiM JOKIaTUYAKOM B TOM, 9YTO TAaKOM BHJ OrOBOPOK B NPHHIUNE SIBISETCS
JonyctiMbiM.  Hekoropble M3 uwilenoB KOMHCCHM mOmarajid, 4TO 3TO BO3MOXHO, IaXe KOrIa

peyb HMICT O NOJOXKEHHIX, BOCHPOM3BOISAIIMX HOPMBEI jus cogens. TeM He MeHee B 3TOM
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cilyyae OroBOpKa MOXKET KaCaThCs JHIIb OTKa3a TOCYIapCTB COTNTACHTECHE € TeM, 4YTOOBI 3TH
HOPMBE! (jus cogens) OBUIM BKIIOYEHB! B COFNACOBAHHLIA TEKCT. YKas3blBajloCh, YTO CHUTYAUMS

BO3paxamwuiero rocymapcrsa MOXeT G5ITh Gonee HIOAHCUDOBAHHOA B Cclyvae OOBLIYHOH HOPMBT.
OmHak0 YacTo B NOJOGHBIX cily4vasiX OroBOpPKa SBISETCSH HENOMYCTHMOM, NOCKOJNLKY OHAa

NPOTHBOPEYHT OOBEXTY M LedM goroBopa. HopMbl jus cogens OCTalOTCA OOS3aTeNbHBIMH,
HEe3aBHCHMO OT JOTNOBOPeHHOCTH FOCYHapcTB MeXny co6oi. OroBopka K NONOBHBIM HOpPMaM He

MOXKET WMETh HMKAKOro IelcTBHS. B 3Tolt cBsA3d ObLLNOC 3asBIEHO, YTO HE3aBHUCHMO OT TOro,
CTAaHOBATCS JH rocyJapcTBa Y4YacTHHKAMM KaKoro-im6o IOroBopa, MeXIyHapomHoe OOLIYHOE HPaBo

TIIPOJOJIKAeT PeryiMpoBaTh BOIPOC, KOTOPOTO KAaCAIOTCA 3TH HOTOBOPhl. B 3TOM KOHTEKCTE
HeKOTOpble uleHs! KOMHCOHH HAalOMHMIH O (YHIAMEHTAIbHOM BONPOCE, a HMEHHO 06
onpenelIeHUH Memyﬂaponnoro OGBIYHONO IpaBa M PasAUUUSX, CYLIECTBYIOIIMX B TOIKOBAHMH
BTOr0 MOHATHA. IIOMYEepKMBANOCh, WYTC OrOBOPKM CYIIECTBYIOT AHINL KaK peakiiys HAa 9Ty
HeyBepeHHOCTb.  CrelManpHBId MOKNAZUMK OTMETHJ, YTO MOXHO INPENCTaBUTh ceGe OrOBOPKH Kax
K o0s3aTeNsHBIM HOpMaM (jus cogens), Tak B K o§smm=1m HopmaM. Ho B TO BpeMs Kak B
[IePBOM cliydae TOCYIapCcTBO MOXET BO3PaXKaTh MPOTHB lxonsenuaannaaunn HOpMEI 6e3 yuepba
IUISL CylecTBa NpaBa, BO BTOPOM Or0BOPKA MOXKeET KacaThCS CaMOM CYTH HOPMBI, HOCKOJLKY

TOCYHapcTBa BCErNa MOFYT NO B3aHMHOMY COTJIACHIO OTCTYNATh OT OOGBIYHBEIX HOPM 216/ .

107. Dburo BBICKa3aHO MHEHHE O TOM, 4YTO BEHCKMI DPeXHM MpeiCTaBISeT coBOM CcKopee
CHCTeMY, OYHKIHOHHUDYIOUIYIO "32a HeHMeHHeM JyYylIero", HEeKOTODHIE acleKThl KOTOpOW He B

NOJHOM Mepe SIBAAIOTCS YEOBIETBOPUTENBHLIME, OCOOESHHO €CIH Y4YecTb HCTOPHYECKUM KOHTEKCT.
BBUIO NMOXYEPKHYTO, YTO BEHCKHE HOPMB! HABJAIOTCA HE TOJbLKO HENOJHbIMH, HaIpuMep B TOM,
YT0 KacaeTcsd HOCIeNCTBUYN 3anpellleHHBIX OroBOPOK, HO H BKIIOYAIOT TAaKXKe HEeKOTOopsle SBHO

HeMoCKeN0BaTelbHbIe NONOXKEeHHS, Kacaloluuecs, B YaCTHOCTH, IOCHEHCTBHM NPHHITHA Or'OBOPOX

¥ BO3pakKeHMI! NPOTHB HHX, KOTOPble MOINIM 6Ll NpPHUBECTH K 3TOMY Xe pesymbrary. He 6bur
TaKXKe pelieH BONPOC O TOM, MPHUMEHSIOTCS JHM TIONOXKEHHS, KACAIOUIHEecs OroBOPOK, TONLKO K
paspelleHHbIM OrOBOPKAM HIM TakKXe K 3ampelleHHbIM OroBOpKaM. B mepBoM ciryyae BeHCKHH
PEeXHM He CONepXHAT HOPM, NPHMEHHMBIX K 3alpelliecHHBIM OrOBOPKaM, H 3T0 SBISETCH
CYLIECTBeHHBIM Hpo6GesloM. Bo BTOpOM cilydae pesylNbTaTOM OKaXKeTCS CBeJEeHHE MHOrOCTOPOHHMX
JOrOBOPOB K KOMIUIEKCY IBYCTOPOHHMX [PABOBBIX OTHOLUEHMI, YTO He FONMTCHS EIS HEKOTOPhIX
KAaTeropuil IOroBOPOB, B TOM YHCIe JUIS HOFOBOPOB O MpaBaX 4YeloBeKa. B 3TOH CBA3M OLHH M3

4wieHoB KoMuccHu OTMeTHI, 9TO crarhd 19 KoOHBeHIHH 1965 ropma sBIsieTCS CBOeOGPa3HbIM

216/ Cm. nyHKT 145 BToporo nokmama, A/CN.4/477/Add.1.
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TAJIOHOM, YCTAHABIMBAICLUUM OPHIHAYECKHE YCIOBHUS, TpebGyeMble IUIS HOMYCTUMBIX OrOBOPOK.
Mexngynapogusnit Cyx B CBOeM KOHCYJNBTATHBHOM 3aKIIOYEHHMM 1951 roga o6 Orosopkax K

KonBenmyu o npefynpeXieHHM NPeCTYINICHHUS IeHOLMIA B HaKa3aHUH 32 Hero 217/ yxe

CO3IaN BO3MOXKHOCTM [JIS YCTAHOBINEHHMS “KPHUTEPHUS" IONYCTHMOCTH OrosBopokK. Takum o6pa3oM,
CTaThl 20-23 KacaloTCs JHIIb JOMYCTUMBIX OFOBOPOK, a He 3ampelieHHBIX OroBopok. B 3Tol

CBSI3W CTaThs 19 He MPOBOTUT Pa3NU4HA MEXKIY OroBOPKaMH, HE COBMECTHMBIMH C OOBEKTOM H
LICJIBIO OroBOpa, M OrOBOPKAMH, 3alpelieHHBIMH JOrOBOPOM:  HEXOMYCTHMMOCTL OCTAeTCs BCerna
opHolt M ToM XKe. Takum o06pasoM, TPYIHO NPERCTABUTH cebe, YTOOLI Kakoe-iu6o
rocyHapcTBo, KOTOpPOe B CHIY TOM MM MHOM NPHUYMHBI He BBICKA3aioCh B OTHOMICHHU
3alpelIeHHON! OroBOPKH, CUHTAIOCH NPHHABINMM ee. OTMEYaloch, YTO B TaKOM clydae ClemyeT
CYNTaTh, YTO TaKoe FOCYyIapCTBO COXPaHHIIO 3a COBGOM CBOM MpaBa B COOTBETCTBHM C
MEXJIyHapOgHBIM OGIUYM NpPaBOM, KakK OHO cOPMyJTHpOBaHO B craThe 19. C 3TOM TOYKH
3peHHsl, npoLegypa NPHHSITHS OrOBOPOK M BO3pa’KeHHS IPOTHB HHUX JOJUKHA MrpaTh

CYLICCTBEHHYIO DOJIb B KOHTEKCTE€ HNONYCTHMLIX OrOBOPOK.

108. JHOpyrofi wied KOMHCCHH OTMETHJ, YTO CaMH MOHATHS O6LEKTa M IleNy TPeGYIoT

pPashiCHEeRMsI. 3a HeMMeHHEM MaTepHaNBHBIX HOPM MONE3HOCTh MPOLENYPHBIX HOPM SBISIETCS
6eccriopHOli: B 3TOM OTHOINEHHMH HMeETCS "HelleHTPaNM30BaHHAs" CHCTeMa, OCHOBaHHAS Ha
HHIWBUOYANBLHON peakIiy TOCyHapcTB, M IEHTPANIHM30BaHHAS CHUCTEMa, MOBepeHHas OpraHy IO

Ha6IIONEeHHUIO .

109. DBbura cmenaHa CChUIKa Ha MPaKTHKY HEKOTOPBIX TFOCYHApCTB, 3aABISAOLIMX, YTO
Kakasi—nub0 OroBopKa He HMeeT HHKAKOTO IOPUIHYECKOrOo MEWMCTBHUS W He 3aTParuBaeT
06s3aTenbcTBA MO 3TOMY HOTOBOPY TIOCYIapcTBa, CHENABIIEr0 OrOBOPKY. B ciyyae obLoux

OroBOpOK HEKOTOpbIe rocymapcrsa OGBABISAIOT OroBOPKY HenpHeMJIeMOM U MPOCST rocygapcrso,
cpeliaBiliee OroBOPKY, NPeXCTaBUTH HOMOJIHUTENHLHYI0 HHGPOPMALMIO, HMEMOMIYIC UeJLIO

oﬁecnean;,, YTO TaKast OroBopka COOTBETCTBYeT oG’sex'ry B LOeJn Joroepopa. B TtOM u4rO

KacaeTcsl LHEeHTPanK30BaHHBIX CUCTEM, TO COCTaB OPraHoB, KOTOPHIM IIOPYYEHO €€ OCYLIEecTBIIeHHuEe,
a TakXe NOCIEICTBHS HX DPEKOMEHIaUMH NpeNCTaBISAIOT LIMPOKHE KpPyr BO3MOXHOCTeM HayuHas oOT

TOCNIEACTBHY erga omnes X0 NOCIENCTBHN, HEHCTBHE KOTOPBIX CTPOr0 OFpaHHMYEHO ABYMS

CTOpOHaMH .

110. ToBopst 0 HOCHENCTBHSX BBIBOJA O HENOMYCTHMOCTH, HEKOTOpble uileHbI KOMHcCHH
MOAYEePKUBAIIM, YTO BBIXOK KakKoro-jaubo rocymgapcTsBa M3 JOrOBOpa, XOTS TaKast BO3MOXHOCTL M

He npepycMoTpeHa BeHCKON KOHBeHIMeli, OCHOBLIBaeTCH Ha noApasyMeBaeMOM MIPHHITHIIE

217/ 1IcCJ. Reports, 1951, p. 15.
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cormacusi. Echou TrOCYIapcTBO peIlaeT BUAOH3MEHHTHL CBOWO OFOBOPKY, TO OHO MOXET CHEENaThb
3TO JHIIL B PaMKaX CBOMX OOS3aTeNbCTB 1O BTOMY XOrOoBOpPY. ECHH, HampOTHB, TOCYHApcTERO He
cOGHpaeTCA CTAHOBHTLCS YYACTHHKOM MHOTOBOpA, TO €ro NepBOHAYANBHYIO OTFOBOPKY H €ro
[EePBOHAYAIBHMOE COINAcHe CIeIyeT DACCMATPHBATh KaK HeOeHCTBHTeNbHble. Takoe H3MeleHHe B
hOpMYyIHpPOBKEe MOrI0 Ob! UMETh O0paTHYI0 cHiy. COriacHO 9TOH TO4YKe 3peHHS KOMHCCHH
ClleLyeT PacCMOTpeTh MOAPOGHeH TOouHble (OPMbI BTHX NPOLEIZYP B STH KpalHe CIOXHbIE

BOIIPOCHI.

111. CrenuaapHblil SOKJIATYHK BBICKA3al CBOE COMVIacHe ¢ HOeel O TOM, 4YTO eci# TOCYyJapCTBO
OpU3HaeT a posteriori, 4YTO OHO ¢HOPMYNHMPOBANO HEHOMYCTHMYIO OFOBOPKY, ¥ COINIALLIAETCS

ee U3MEHHTh, TO OHO BOJBHO CUYHTATL cebs ab initio CBA3AHHBIM MNONOXKEHHSMH HOrOBOPA.
Ecmu, ¢ Ipyroi crTopoHBI, OHO NOJAraer, YTo OroBOpKa OOGYCIOBIMBAET €ro NMPUHSTHE, TO TOrIa

OHO MOXET CYHTATh, YTO HHMKOrga He OBINO CBA3aHO 3THM HTOT'OBOPOM. B m060M ciyuae CYIMTh

06 3TOM HAJJIEXHUT CaAMOMY TOCYZApCTBY .

112. CormacHo OZHOMY MHEHWIO, OrOBODKHM K [BVCTODOHH¥M [IOTOBODaM MNpPHOBPETAIOT BCe

Conblllee 3HAYCHHe, 4YTO IOATBEPXKIAETCH NPaKTHKON ceHaTa CoeguHeHHBLIX IHTaTOB AMepHMKH H
nmapinamenTa PoccHH, H CBHAETENLCTBYET O MOSBIGHHH HOBBIX TeHIeHIui. [loaTOoMy, cormacHo
TaKOW TOYKE 3peHus, SHTOT BOOPOC 3aciHyXKHBaeT GoJiee TUIATENLHOTO H3y4YeHHs, TeM 6ojee HUTO

BEHCKHE KOHBEHLHMH He 3alpeuialorT (popMyTHPOBaHHME OrOBOPOX K J[ABYCTOPOHHHM [OTOBOPaM.
COoriacHoO IpyroMy MHEHHIO, OrOBOPKH K JBYCTOPOHHHM LOrOBOpPaM IO CYTH SBISIOTCH OTKA30M

3aKJII0OYHTHL JOFOBOD MIHM NpemIoXKeHueM BO30GHOBHTHL neperoBopbl. Hekoropele uienbt KoMuccuu
3aMaHCE BOIPOCOM O TOM, SBISETCH JH BONpPOC OO OroBOpKax K JBYCTOPOHHHM HOrOBOpPaM
YacTLIO PACCMaTPHBAEMON TeMBI H MOXKHO JIM CChINATLCS HA OTOBOPKH K MOTOOHOrO pOma
poropopaM. CrenMadsHBOI HOKTATUYMK YTOYHHI, 4YTO MOIMYHKT €) 4acTH II npeBapUTeNbHOTO
[IIaHa HCCheNoBaHuMs 218/ clelyeT MOHMMATh KakK BONPOC, a He KaK YTBepIUTENbHBIN

orBeT. OH NAaHHPYeT HEHCTBOBATH IeNYKTHBHBEIM 06pa3oM, T.e. 3aHaBaTh BONPOCEI M Ha
OCHOBe A3y4MeHHS NPAKTHKH, TEOPHH ¥ CyHebGHO¥ TIPaKTHKM H3BICKMBATL OTBETHI, KOTOpEIE

clenyer Unarb Ha 3TH BONPOCHI. '

d) Onpegenerme Or'OBODOK M 3afBJIEHHM O TOJKOBAHWU

113. Pag wienos KOMHCCHH BbICKa3aluCh 3a PACCMOTpPEHMe 3TOro Bompoca. Olu

NOJYEepPKHYJIH, YTO IPOBEIAcHHE PAIHUYHA MeXIOY OroBOPKAMH H 3asABISHHSIMH O TOINKOBAHHH

218/ A/CN.4/477, nyskTt 37, rnaea II e).
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MOXeT CO031aTh HPOGJIGMBI, 0co6eHHO B OTCYTCTBHE OINpeneSIeHUN H TOYHBIX HOpM, YyKa3aB, 4TO
XapakTep H MNOCHENCTBHUA 3asBJICHUN O TOJKOBaHHM, SBHO NPOTHBOpEYalIuX HOOroBOpy, elue

NIPEACTOHT H3YYHTD.

114. Opun u3 unesoB KomHccuy BbIcKasal MHEHHE O TOM, YTO CJenyeT, BO3MOXHO, BEBIMTH
32 paMK# OOBIMHOI'O KPDHTCDHS Da3NHYydsl MeXOy IBYMs TIOHATHSMM, KOTOPbOI KacaeTcs npeaMera
B HEJIOM, H H3YYUThb (YHKIIMIO DTHX ABYX "METOZOB" IO OTHOLUEHHIO K CHCTEMe r K KOTOpOH
rocymapcrBa MM Jpyrue oﬁpasosalmx HaMEpeHBl MpHHALJIeXKaTh, COXPAaHSAA IIpM STOM CBOM

cO6GCTBEHHbIE HMHTEpPECHI.

115. [pyro¥t uireH KOMHCCHM CYMTal, YTO BORPOC O pasrpaHHYEHUH OrOBOPOK H 3asBIEeHHH O
TOJIKOBAHMM HOJKEH, HECOMHEHHO, OBITb PacCMOTpPeH, YYMTBHIBAs, YTO HET HHUKaKMX ONpaBIaHU
ot hOopMyIMpOBaHHS OTNOBOPOK B BHAE 3asBIeHUN O TOJNKOBaHMH . Hekoropele 4ienst Komuccuu
BLICKa3alii MHEHME, 9YTO 3asBICHHS O TOINKOBAHHM KaK TaKOBble He MOJIKHBI BKIIOYAThCS B DPaMKH
HCclenoBaHMs. B 9Tod cBA3KM CreLMaNbHBIA JOKJNAAYMK, HANpPOTHB, CYMTAN, 4YTO cliegyer Goiee
rny6oOKO M3YYHTh 3Ty MpoGieMy, HaXe eCiH OYeBHIHO, YTO 3asBIEHMS O TONKOBAHMH He

SIBISIFIOTCA OrOBOPKaMHU.

e) O XEMa HCCICHOBAHUA M _(OpPMa erg pe3yibTaToB

116. Heckonbko unenos KomHccnmM 3ajaiM BONpOC O TOM, He SBISETCS JM MOATOTOBKA
NpaKTH4YeCKOTO PYKOBOACTBA, MpedoXeHHOro CHeuualtbHbIM HOKIaIYMKOM, OGbEeMHON M
Upe3BLIYANHO CIOXHOM 3amadeli. B TakoM pPYKOBOACTBE CHENYeT NPHHATH BO BHHMAaHHe

- TeHIEHIMHM M NPaKTHKY, OTMe4YeHHble KaK Ha PerHOHANLHOM, TaK M Ha MHDOBOM YpoBHe. OmHE
TaKXe KOCHYJHMCh BOHpPOCA O BO3MOXHON aBTOPHTETHOCTH STOr0 PYKOBOACTBA MO CPaBHEHHMIO ¢

BEHCKHM [OOI'OBOPDHEIM PEXHMOM, YYHMTHIBAsA, YTO DYKOBOICTBO He HMeENO O6b! 06SI3aTENLHON CHIIBI.

117. Tlo MHEHHIO HEKOTOPLIX 4ieHOB Komuccuu, 3amaya KOMHMCCHH COCTOMT B
$OpMyTMPOBAHHN HOPM OOCIIEH NPHUMEHHMOCTH, WMEIOUMX LEedblo OGIEryuTh YpPeryIvMpoBaHHe
CIIOPOB FOPUIMYECKOTO XapaKTepa M COPHUEHTHPOBATH IOCYZApCTBA B IOPUIMYECKH HEONpemeTeHHbIX

CHTYaUHAX, KaKOBEIM, HalpuMep, SBISETCS CIy4Yall OTOBOPOK K HOrGBOPaM O MpaBaX YeJoBeKa.

118. [pyrue unmens! KOMHCCHH, XOTS M NO3MTHBHO DAaCCMATPHBAIM TaKOWH NOIXOK,
COMHEBANMCh B MPAaKTHYECKON MOJE3HOCTH OCOOBIX MOJOXEHHMN, YYATHIBAas, YTO

"3aKOHOJATeNbHAs" 3MOXa yXKe HpouuIa, OCOGEHHO B 06JacTH IpaB 4YeJOBeEKa. Onu NOsACHUIH,
49TO0 €CJIH He 6YJI6T HOBBIX AOI'OBOPOB IIO IpaBaM deliOBeKa, TO HeIb3sd 6y1|;e'r HCNOJIB30BATL Taxue

IIOJIOXKEHHUS «
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119. DBpUIO TakXKe OTMeYeHO, YTO BHECEHHe INONPABOK B CYLIECTBYIOLIHE IOrOBODPBLI ~ BTO
AIHATENIbHBI W TPYOHBIK mpomecc. B 9Tofl CBA3M yKa3bIBaloch, YTO OJHOM M3 BO3MOXHOCTEH
6bU10 6bI HAYANO OHATOra MeXAy TOCYZapCTBAMH H OPraHaM# N[O HAGMIOZEHMIO 33 BBIMOJHEHHEM
JMOTOBOPOB © TpPaBax 4eNO0BeKA, KOTOPEIM MOr Obl MPHBECTH K DeLIeHHSM, [pHeMIIeMbIM M Beex

3aTparnBaeMbIX IMapTHEPOB.

120. Opgue u3 wiesoB Komuccuu 3ajaJl BOHIPOC O TOM, MOrYT Ji¥ THNOBLIE MNOJOXEHHS
NPUMEHSATHCS K BEeChMa Pa3IHYHbIM CHTYALHUsiM B He ObUiH Obl Hojee NPpeanoOYTATEAbHBIMH

CICHAJNIbHBIe HOPMELI H pPEeXHMEI.

121. CoeudanbHBIM JOKNATYMK OTBETHI, YTO, XOTH TEOPETHYECKH TAKOi BBIBOX ABIAETCS
OpaBUNLHBIM, HA HETO0 HeNb3s OMMpPAThCS B HOPMATHBHOM MJIaHE, TOCKONBKY BEHCKMI pexXuM

DONB3YyeTCst BCeoOLued MOMNEePXKKOH, B TOM YHCIe OPraHOB, 3aHMMAIOLIMXCH NPaBaMH dellOBEKa.

122. [ipyrde uyneHsi KOMHCCHM BBIDA3HIIM CBOE cOrjacHe C Hueel PYKOBOHCTBA, BKIIOYArOLIEro
TAaKXKe COOTBETCTBYIOLIIHE MIOJOXKEHHS BEeHCKHX KOHBEHLMH W THINOBLIE INOJOXEHHS BMecCTe ¢
KOMMEHTapus MM X HMM. OHH HaNOMHWIM, 9TO BEHCKHe KOHBEHLIMH BCTYIMJIH B CHIY 110

HCTEYCHHH MOOCTAaTOYHO INHUTENLHOr0 IIePHONA BPEeMEHM H UTO He CiIedyeT CO3JaBaTh IyTaHHLy,
IoGaBass IpyrHe JOKYMEHTBI NOZOGHOro popa. Pewtenne, OpejjaraeMoe TakHM DPYKOBOJICTBOM,
KOTOpOe HMeJI0 Obl JOMOMHUTENbHbBIN XapakKTep, mOpelcTaBlideT HEOCHOPHMBIE NpeHMyLIecTBa C

TOYKH 3PeHHS THOKOCTH, OCTABNAS B LENOCTH H COXPAHHOCTH BEeHCKYIO CHCTEMy. DTo

PYKOBOZCTBO MOrAO Obl BOCMONHMTH NpoGedbl B 3TOM CHCTEMe M CTaTh CO BpeMeHeM locus
classicus B OTHOWIEHHH BONpPOCOB, OTBETHl HA KOTOPBIE HENB3S INONYYHTh B BEHCKHUX

KOHBCHIIHAX .

123. B TOM 49TO KacaeTcs aBTOPHTETHOCTH M "O6GS3aTeNBbHON CHIBLI" Takoro PYKOBOACTRBA,
CroeunansHpl JOKJaMYMK YTOUHMI, YTO OH He pacCMaTpHBAET MEXAYHapOmHOE MpaBO KakK pPsAj

00si3aHHOCTEN H 3anpeToB; TeM HE MCHEee DYKOBOASIUHE TPHHLUILI [PH YCIOBHH, YTO OHH

NpaBAIIEHO CQ)O})MYJIH})OBaHbI, MOIYT OKa3b[BaThb BO3MeHCTBHE Ha MNOBeleHHe rocynapcTB.
I'lo:a'romy ecan Komuccus JOTOBOPHTCA B paMKaX KOHCEHCYCa HJIM KBa3sHKOHCEHCYCAa O BaXHBIX

YTOUHEHHSX, TO OHH CMOFYT IOJb30BaThHCH GONBILHEM ABTOPUTETOM Y TOCYIAapCTB.
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£) IOpuaHYecKHH PeXHUM OrORODOK K MEeXEVHADONHLIM JOTOBODAM ¥ HODMATHBHEIM JOroBopam,
4 T'OBOPBI O I X _4YeJOBOKa

124. Muorne uirensl KoMmuccHn nommepxkanu BbiBog CHenHaNbHOro Hokjiaguyuxa 219/,
COTMIACHO KOTOPOMY DEXHM OroBOpOK, 3axkperuieHHbi! KoHBeHImHSMH 1969 M 1986 romos, B

L[eJOM NPUMEHHAM KO BCeM MHOIOCTOPOHHMM JOI'OBOpPaM, He3aBUCHMO OT HX o6bexTa 220/,
M, TakuM o06pa3oM, K HOPMATHBHBIM JOTOBOpaM, BKIIOYasi HOrOBOPHI, O MNpaBaXx dYelOBeKa.
Bou1o oTMeyeHO, UTO peXHMM, 3aKpenJeHHbI BeHckoll KOHBeHIMel, O6bUI HM3BECTEH rOCYHapCTBaM

B MOMEHT NPUHATHA HEKOTOPBIX MOOrOBOPOB O IPaBax YeNIOBEKa; IO3TOMY KOHKpPETHBIe

MOJNOXEeHUs, Kacalouiecss ONOBOPOK, He ObUIM BKJIOYEHBI B STH JOKYMEHTBHI CO3HATENLHO.
Hekoropole unensl KomuccHu, yyacTBOBaBIIME B paborTe BeHCKOH KoHdepeHIMM 1969 roma,
TNIONTBEPAMIH, YTO 3TOT PEXHM CO3EABAICA IS TOTO, 4YTOGLI ObITH B ULENOM HPHMEHMMBIM KO

BCceM goroBopaM. OHM TakXe MOTYEPKHYIH HeOOXOHUMOCTL H36eKaTh HEONPaBEAHHOIO
VBEIHYEHHs YHCIa OCOOBIX IOPHIWYECKHX DEXHMOB B 0O6JacTH OrOBOPOK B 3aBHCHMOCTH OT
XapakTepa NpPaBOBbIX HOKYMEHTOB, IOCKOJLKY 3TO MOXET CO30aTh NMYTAHHMIY H IPUBECTH K
¢parMeHTallMy IpaBOBBIX HOpM. OTMeYanoch, 4YTO BOMPOC O E€IMWHCTBE HOPM CHEHyeT H3Y4YMTh
€O BCEX TOYeK 3PDEeHMsi; cHelyeT, BHINMO, HMIOXKHATh KOHKPETHbIe HOPMBI, HPHUMEHHMBIE K

OCOGBIM CHTYallMsIM .

125. Tem He meHee CHelMalbHBIA JOKNATYHK CYMTAN, YTO M3NHMIHAS dparMeHTallUs HOPM

npencTaBisyia 6bl cob0i oTpuilaHWe 061uero MeXHZYHapogHOro Inpasa.

126. Pap ugenoB KoMuccHB pasmelMIUCh, B CBOHX MHEHMSX 1O BONpOCY 06 ONpemeNeHHH
HOPMATHBHOTO XapaKTepa HEKOTOPBIX MHOTOCTOPOHHMX HOroBopoB. OTMeuanoch, 4TO
MHOTOCTOPOHHHME JOIOBODPBI NPEACTABIAIOT co6O¥W BechMa DAa3sHOPOJHOE MOHATHE, BKIIOYAloLiee
pasnuyHLIe KaTeropHd [IOroBOPOB. Pasnuuus OTMedaroTCd JaXe B pPaMKax OHHOH KaTerOpMM TakK
HasblBaeMBbIX "HODMATHBHBIX" JOrOBOPOB:  MMEIOTCH, HANpHMep, HOFOBOPLI JBYCTOPOHHEr0

XapaKrepa, XOroBOpel, NpefycMaTpHUBAIOIINe eIUHOOOpa3Hbie NPaBOBble CTaHIAPThI, Kak,
HanpHMep, IOroBOpbl O NpaBaxX 4YelOBeKa, M IpPYrHe HOrOBOPBI, BKIIOYANOLIUE 065S3aTeNbCTBA IO

erga plures B OTHOWIEHMM BCceX CTOPOH. HopMaTuBHBIE HOrOBOPLI, B YacTHOCTH, OTHOCHTCS K

9THM [ABYM BHIaM JOKYMEHTOB, HO ObiIO OBl TPYBHO IPOBECTH MeEXIY HHUMH YeTKoe

219/ Cwm. myHKT 163 BTOpOro HZOKJaga, NOKYMeHT A/CN.4/477/Add.1.
220/ HcknoyeHMeM SBISIOTCS “OrpaHHYEHHBIC HOTOBOPLI" H yupeIMTeXbHbie aKThI

MEXAYHApOUHLIX OpraHM3anMii, AJA KOTOPBIX OLIIM NpeayCMOTPEHBI OrpaHHUUCHHBIE OTCTYIIJIICHHS .
CM. nOyHXT 163 BTOPOrOo HOKI3ga, TaM Xe€.
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pasrpasuueHHe. JIOrOBODBI, KOTOPble BBONAT CHCTeMY HAOIIOLeHHS N O6ecrevYeHHs
cOOMONeH s HOPM ¥ 3h(dEeKTHUBHOCTH HX NPHMEHEHHS, MOrYT NPEelCcTaBIsTL coboit 0cobyio
KaTeropuio. HMX CIOXKHOCT:, & TaKXKe CHOXHOCTL DOJSH OPraHOB, KOTOPBIE OHHM YYDEXEAOT B

obiacTr CrOBOPOK K 3THM [HOroBopaM, - 3TO OTHOCHTEJILHO HOBOE SBJiCHHE, U HEIL3A CUYHTATH,
YTO BCC HOPMATHBHBIC JOTrOBOPBEI OTHOCATCSA K Kareropud "HOrOBOPOB—-33aKOHOB" .

127. Yro kacaeTcs BONPOCa O B3aWMHOCTH KakK OCOG0H 4epTe JIOTOBOPOB, ONMH #3 SJIEHOB
KomHuccuM OTMETHJI, 4YTO OHa HeOGXONHMa BO BCEX TaK Ha3biBAEMBIX "HOPMAaTHBHBEIX" IOrOBOPax,
YIHTBIBas, YTO Jio6as MOroBOpHas HOPMa MOXKeET MHOBIEYb 3a COGOM OTBETCTBEHHOCTL TI'OCYINAPCTB

B chy4dae, e€CIIH OHA JIAaeT ONpeHelIeHMe He3aKOHHOrO INIOBEIEeHHUS . Ecnu rocymapcTBo HCKIHO4aeT
Kakoe—-JnO0 MOJIOXKEeHHe C TMOMOLILIO OrOBOPKH, TO HpPYyroe rocygapCTBO~YYacTHHUK HE MOXeT

6GoJiblile CCBLIATBCH Ha HApYUICHHe 32TOro IMOJIOXKEHHHA ; HO B TO Xe€ BpPEeMSA rocymapcrBoO,
chejdaBlIee OMCBOPKXY, HE MOXKET TakKXe B CHJIY B3aHMHOCTH CCbUIATBCA HA HapyuieHHe 3TOro Xxe

NONOXKEeHUSA HOPAMCHHTENLHO X IocyiapcTBy, KOTOPO€ He clIenalico OrOBOPKU.

|
128. BblIo TakXke BbICKa3aHO MHEHHE O TOM, YTO HMCKMIOUEHHE NOFOBOPOB C OrpaHUYeHHBIM
qUCIOM YYAaCTHHUKOB M3 cdepbl HCCHEHOBAHHS, DPacCMAaTPHBAEMOrO BO BTOPOM JOKIale, a TakikKe
BONPOCA O PONH MEXIYHAPONHBIX OPraHu3ailMil Kak Y4YacTHHKOB M KaK JemOo3@TapHeB JOrCBOPOS
He NPeICTaBIseTCS YMECTHBHIM, OCOBGEHHO B IEepPCHEKTHBE BO3MOXHON (parMeHTaIIMH BeHCKHX
HOpPM. AHanu3 NpoGNeMbl eIMHCTBA MJIM MHOTOOGDA3Ms IOPHEUUECKOTO pPeXMMa OrOBOPOK ML

BBIHrpaeT OT 3ITOro.

129. B ToM YTO KacaeTcs BONPOCa O UPHMEHHMOCTH BEHCKOIO pPeXMMa K [OroBOpaM o

ODaBax YeJIOBEKa, HeCcKONbKo 4iIeHOB Kommccuu NojIepXanK BuIBOAb! CHerHalbHOIO

OOKJIaAYHKaA 221/, COrMacHO KOTOPbIM 3TOT PeXHM B LEJIOM SABIAETCI K HHM
NIPUMECHHMBIM . Tem He MeHee HeKOTOpohle wWieHbl KOMUCCHH OTMETHIM, 4YTO pedb HALT O

CIOPHOM BONpPOCE, KOTOPEIH MOXeT ObITh yperyinupoBaH JHLIb IIOCHE [IPOBEHSHHA HWCCHeHOBaHHA:
BeHCTBUTENBHO, "3TO €QUHCTBO" OPHUZUYECKOro peXHMa OTrOBOPOK K MEXKIYHAPOIHBIM HROrcBOpaM

He SIBIAeTCS YIOBIETBOPUTENBHLIM H MPEHCTABISET COBOM CYIIeCTBEeHHbM npofesl B BEHCKHX
KOHBeHIMAX. Ilo MHeHMIO 3THX WieHOB KOMMCCHM, BEHCKHH peXHM sBISeTcS OBLIMM H
HepasBHTBIM IO CBOEMY XapaKTepy M NONYCKAaeT BBefeHHE CHElHAlbHBIX PeXHUMOB 222/ B
OCOGEHHOCTH ¢ YYeTOM NpoBedoB W HesicHocTel B HeM. OHHM YKasany, YTO JOTOBOPHI [0

TIpaBaM dYeloBeKa IMPENCTABIAIOT COG0M 10 cBOed TNpHPOLE OTHENBLHYIO KaTeropHio.

221/ Ilysxr 176 BTOPOT0 ZOXJama, NOKYMeHT A/CN.4/477/Aadd.1.

222/ Cm. BbIie NMyHKT 123,
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130. CuaabocTh 3TOr0 peXXMMa CTaHOBHTCS ele 6oJiee OYeBMEHOM B Clydyae JOrOBOPOB O INpaBaxX
4YeJoBeKa, TIAe MeXroCyZapCTBeHHas CHCTeMa NPOCTO He MOXKET (YHKIMOHHPOBATH, NOCKONBKY, ¢
ORHON CTOPOHLI, OHA MNpHBeNa Obl K aGCYPHHBIM De3yJbTaTaM M, C IPYrodl CTOPOHBI, HOCKOJIBKY
B3aHMHOE HENPUMEHEHHe KaKOro-JH60 IOJNOXKEeHHS He TONBKO HMMeEN0 6Bl OrpaHUdYeHHEIe
TIOCNeNCTBUA NI rOCYHapCTBa, CHENaBUIero OroBOPKY, HO M MpPeACTaBIsIO 6Ll co6olt HapyleHue
IOroBOpa MO OTHOLIEHHIO KO BCeM TrOCYRapCTBaM-y4acTHHKaM. CllefoBaTelbHO, MX OCO6bIA
XapakTep M HeHEeNHMBIH XapakTep O0OS3aTeNbCTB, KOTOPbIe OHH COMEPXKAT, MO/KEeH GBITh H3YyuYeH

OTHENLHO, WYCTh HaXe NI TOro, 4TOGBl CHENaTh BHIBOABI 06 O6IUEH CHCTEME OrOBOPOK.
B 9TOf CBA3HM HEKOTOpble WIeHbI KOMMCCHH NONYEPKHMBANM, YTO TOCYHapcTBa YacTo M

YMBIUIEHHO GOPMYIHPYIOT OFOBOPKHM, HNpPOTHBOpevalllie OOGBEKTY W LelIM TAaKUX SOrOBOPOB,
co3HaBas NpU STOM, 4YTO JAPyrde rocyjapcrBa He GYYT OCMapuBaTh 5TO. 3SaMedaHde OO6LIEro

nopsiika M 24 6bLI0 NPUHSITO MMEHHO B CBS3H C TaKOM CHTyalMed, a He IS OCMapUBaHMS
HOeHCTBHMA rocymapcTB. OTCYyTCTBHE CaHKLMI B OTHOLUIEHHH "HEHONYCTHMEIX" OrOBOPOK ITO3BOJISIET
BCEM rOCYHapcTBAM CTaTh YYAaCTHHUKAMM S3THX JOFOBOPOB, He Geps Ha ce6i NPH STOM peabHBIX
06s3aTeNsCcTB. VIMEHHO IO BTON NpPHYMHE BEHCKAas CHCTEMa MNOGYXI2eT K TILATeILHOMY

u3yyenuto KoMHuccuedt NpakTHKB TOCYyNapcTB B O6JNacTH JOTOBOPOB O TNpaBax YeOBEKa.
C npyro#i cropoHsl, Takxe ObLI OTMEYEHO, WYTO rOCYHapcTBa, HaXe BO3paxkas MPOTHB OrOBOPOK,
NPOTHBOpPeYallMX OOBEKTY M IeJHM JOroBOPa, pPeNKO MCKIIOYAlOT NHpUMEHEHME NOroBopa M3

OTHOLICHHN MeXJIy HUMH H rocynapcrsoM, CcHejlaBLIHM OroBOPKY.

131. Opun u3 uwieHoB KomuccuM TakKe NPUBIEK BHHUMaHHME K DasNUYMiO MEXIY OrOBODKAMM M
OTCTYNICHHUAMU OT HEKOTOPHIX IOOrOBOPOB O IpaBaX 4eNOBEKa, OTCTYNIEHHSMH, KOTOpEHIE

HEJBYCMBICICHHO NPEeAYCMOTPECHBI 3THMH HOKYMEHTaMH Ha MNMEepHOILI YPe3BLIYaMHOr0 IOJOXKEHUS.

132. TeM He MeHee CrenManbHBIA TOKNANYMK HAOMHMI, YTO npo6iemMpl, BO3HHKAOUINEe B
CBS3H C OrOBOPKaMH, HPOTHBOPEYALIMMM OOGBEKTY M LM JOroBopa, HNpemCTaBISIOT cO6OM npoben

B BEHCKHX KOHBEHIMAX H HHCKOJBKO He SABIAIOTCS OCOOEHHOCTHIO JHIUL O6JAcTH IIpaB YeJIOBeKa,
a BO3HHKAIOT B TOH Xe dopMme i Bcex MHOIOCTOPOHHHUX [OOIOBOpPOB. OH ormeTmi, 4TO,
no-BHIHUMOMY, MHEHHS 4leHOB Komuccnu Pa3geIniMCh OTHOCUTENBHO BO3MOMKHOCTH

NpeAYCMOTPETh DEXKHM, NOIXONSLIMY IS KOKYMEHTOB, KacarolUXcs IpaB 4eJIOBeKa. Tem He
MeHee OH IoJiaraeT, 4YTo Te H3 YWiIeHOB KOMHCCHH, KTO CKJIOHSIETCS B nous3y crnenuduIHOCTH
STHX JOroBOpPOB, B CBSI3H C HEXBATKONM HOPMATHBHBLIX apryMeHTOB IepexomsaT OT HOPMATHBHOIO

YPOBHS K HHCTHTYLMOHAIbHOMY. Ho maxe ecnn peus HEeT 06 MHCTHTYIHOHAJILHON MpoGiaeMe,
To KoMmuccuu He creyeT YKNOHSTHCS OT ee oOcyxfieHus. C Jgpyro#t CTOPOHBI, OH NpPH3HAIN,
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YTO MCKIIOYMTEJLHO MNepCcrHeKTHBHAS OONAacThb OOCYXIEHHS OTKPBIBRCTCS B CBA3H C 3aMevYiaHHAMH,
COIJIacCHO KOTOPBHIM IpoBGiieMa OroBOpPOK, NMPOTHBOpeYAUIMX OOBEKTY H HelH OOTroBOpa, BO3HHKaeT

aHAJNOTHYHBIM 06pa3oM, YTO H MpoGleMa OroBOPOK, 3afpellleHHBIX XOroBopoM 223/.

g) Poupr opranoB mo HalMIOZeHHIO B Bompoce 06 OroBopxax

133. Heckonpko uieHoB KOMHCCHM 3aMETMJIM, 4YTO OBOJIOLIMS, HMeEBILIag MeECTO MOcke

1969 roma B 0O6NacTH NpaB 4YeNOBeKa, a TakXe IOCTENleHHLI POCT aBTOPMTETa STHX OPraHoB,
HECOMHEHHO, MPHUBEIH K pPacUIMpeHHIo UX ¢GYHKIME, 4TO He ObUIO NpPeIyCMOTPEHO B MOMEHT

HX cosmanusi. OpxuH M3 wieHOB KOMHCCHM faXe NOCTABHA BONPOC O caMOM NpHpoje STHX
OPraHOB, KOTOpas OCTAaeTcs BechbMa HesiCHOM.

§
134. Hexkoropole uieHs! KoMHccun 3asiBHIH, 4TO pedb MOET 06 OpraHax, pOJb KOTOPHIX B

3TOM IIaHe SIBISETCS OTHOCHTEILHO HOBOH M CTaja OCOOCHHO 3aMETHO! NOcke OKOHYAHHSA
NepHoma XONOHHOM BOMHBI. IIpakTHKa HTHX OPraHOB MONYYHNIA pPasBHTHE B OGJACTH onpeneleHHS
JOIMYCTHMOCTH OrOBOPOK, OCOGEHHO Ha pPEerMOHANLHOM YpOBHe. bBbLT0 OTMEYEHO, YTO NPaKTHKA
CyZe6HBIX OPraHOB SBINETCA NOCTATOYHO GOraToil H B NPHHIHMIE NPH3HAETCH TFOCYIapCTBaMH
PerucHa, KOTOpble HaXONSTCA Ha 6GoZee BLICOKOM YPOBHE HHTErpalliM H HaleXHIH PerdOHANbHBIE
opraHbl Gojiee WHPOKWMH TIONHOMOYMSMH, CTOJNKHYBIUMCh TeéM He MeHee C ONpeleleHHOMN
peakiipefi cO CTOPOHBI COOTBETCTBYIOLIMX TOCymapcTB. OIHAaKO, KaK OTMeYalloch, HEIb3H

NepeHecTH 3TY NPAXTHKY Ha 0GaNbHBIN ypOBeHb, H ee o6oblUeHHe HBAACTCS BechMa CNIOPHBIM ,
HeCMOTPS Ha TONBITKY, NPeANPHHATYIO B 3TOM MiaHe KoMHTETOM HoO IpaBaM 4eJi0BeKa B €ro

3ameuanuy ofllero mopsgka N 24, yudATeIBag, YTO STOT OpraH He OGNAfaeT NOMHOMOYHSIMH
OpHHAMATE pelneHHs. COMHHTENBHO, 4YTOOBI OPraMbl IO HAGNIONEHHIO, NHUIEHHbIE MOJHOMOYMI
OPUHHUMATh PelleHHs, MOIMH ObI TIPOBePSTHh NONYCTEMOCTL OrOBOPOK;  BIpPOYeM, caM ¢aKT, 4TO

OHH MOryT NPOBOLHTE TaKYI0 NPOBEPKY 4Yepe3 HeCKONbKO JeT Mocie (GOPMYyTHPOBAHHS OrOBODKH,
CTaBHT MOJ Yrpo3y CTaGRILHOCTh HOMOBOPHBIX OTHONIEHHIA.

135. [Jlanmee oTMevaloch, YTO YBeJM4YeHHe B MoOCHefHee BpeMs YHCIAa TAaKMX OPraHoOB, a TakXe
PONIb, KOTOPYIO OHH NPHCBOMAM cefe B O6NacTH OrOBOPOK, elie 60jice OCHOXHSET 3aNMyTAHHYIO
CUTYAlIMIO, CO3MaHHYIO HEKOTOPHIMH HESACHOCTSMH B BEHCKOM peXuMe. J[{BONCTBEHHOCTb, HA
KOTOpYyIO ccbltascsi CrenHaNbHBI JOKJNaOuHK, 110 CYTH He SBIdeTcs Heob6xomuMmodi. OueHka
JOMYCTHMOCTH OrOBOPOK NPHHANJEKHUT JIHIIL IOCYJapcTBaM, MNOCKONBKY HX COTJacHe SBINETCS

KpaeyrojibHbIM KaMHEM IIpaBa MeXIYHAPOEHBIX NOrOBOPOB KU OCHOBOH NPHHIIHINA pacta sunt

223/ Cm. Bpume, nyskt 106.
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servanda. 3TO COOTBETCTBYET PEANbHOMY COCTOSIHHIO MEXXIYHAPOIHBIX OTHOLIEHHI; KaKoil Gbl
HY OBLIA CHUTYallHS Ha PErHOHANLHOM YDPOBHE, OpPraHbl IO HaGIIONEHMIO 33 BHIMOJHEHUEM
YHHBEPCANBHBIX KOHBEHIIHN O MpaBaX YeliOBeKa He O6JAfalOT TAaKol KOMIeTeHIHell, eCIM TOJLKO

OHa He ObLIa HEJIBYCMBICIICHHO IIpeHOCTaBlIeHa TrOCyJlapCcTBaMHU~YYaCTHHKAMH . Taxum o6pazom,
OHM HNOJIXKHBI HeliCTBOBAaTb B CTPOroM COOTBeTCTBHH CO CBOMM MAaHIATOM. VIX nosuums CIHILIKOM

OTXORHT OT OOLICNPH3HAHHBIX HOPM MEXIYHapoOLHOIO IpaBa M MOXET JaXke YIepXKuBaTb
FOCyZapcTBa OT NPHCOENMHEHHS K IOroBOPaM O IpaBaXx 4YelIoBeKa. Hecomuemxol, xKeJjlaTenbHoe
YKpeIUIeHHe peXuMa MpaB 4YeJOBEKa He JOJKHO INPOHCXONMTb B yLep6 TNpaBy MeXXKIyHapOmHBIX
moroBopoB.  CornacHO STOMY MHEHHIO, apryMeHTHI, BbBIIBHIAeMble YHUBEDPCAJLHBIMM OpraHaMu
IVt 0GOCHOBAHHS CBOeli KOMIETEHILMH CYIMTL O JOMYCTHMOCTH OT'OBOPOK, SIBISIOTCS B GOJbineH
CTElleHH MOJUTHYECKHMH, HeXelll IOpUIWYeCKMMH. OfuH u3 4ieHoB KOMHCCHH CYUHMTaN, YTO
STH OpraHel MOTYT, BO3MOXHO, BbIpaXaTh MHEHHE WM JHelaTh PeKOMEHIALMIO, HO He
BBICKa3bIBATHLC OTHOCHTENBHO IOMYCTHMOCTH OroBOPOK. ECHH, HakKOHeN, CYLUIECTBYIOT COMHEHHS
OTHOCHTENIbHO TOYHBIX MNpejelNoB MX KOMNeTeHUWH, [eHepaibHas Accambiiess MOria OBl 3aNpOCHTH
KOHCYJIETATHBHOe 3aK/TiOYeHHe y MexmyHapommoro Cyma. KpoMme TOro, He ciiefyer MrHOpMpOBaTh
BO3MOXHYIO B3alMO3aBHCHMOCTh NPHHSTHY M IPHEMIEMOCTH OFOBOpPOK. B 3TOM mjame JMIUb
roCcygapcTBa HMEIOT ONpefeieHHble MONHOMOYHS, W DONb NPHUHSTHS OrOBOPOK TIOCYXapCTBAMU

ABlIdeTCd peliarolei.

136. Hanporus, zapyrue WieHbl KOMMCCHM NOJaraié, 4YTO HEJABHIOK NPAaKTHKY OPTFaHOB IO
HaGIIIONEHNIO CllelyeT COXPaHHTb. IIOCKONBKY pPeXKHMM NPOBEPKH HOMYCTHMOCTH OTOBOPOK MEXKLY
roCyAapCTBaMM He JNeHCTBYeT YHOBIETBOPHTENLHEIM OGPa3’oM, Ha STH OpraHbl BO3JOXKeHa 3alaya
CIeNUTh 3a NPaBHIBHEIM NpPHMEHEHHEM JHOroBOpa, XPaHMUTENSIMM KOTOPOTO OHH SIBISIOTCS, YTO

BIPOYCM HEKOTOpbi€ H3 HHX [eJIaloT B€CbMa CMeJIO, B YacCTHOCTH Ha pPEervoHAIIbHOM YpOBHE.
Bty wiensl KoMuccun HacTauBany Ha B3a¥IMOJOIIOJHAEMOCTH MPOBEPKH, OCYLUECTBISIEMOM Kak

JOrOBOPHBEIMH OpraHaMM, TaK H rocygapCTBaMH, Korja MNOCIeZHHe MOJLKHBIM 006paszoM pearupymor
Ha OrOBOPKH, HE COBMECTHUMBIE C OOBEKTOM H LEILIO IIOroBopa, a TakXe Ha YMECTHOCTH 6olee
TECHOI0 COTPYOHHYECTBA MEXIY rocygapcTBaMM M OpraHaMe M0 HaOGJIONEHUIO B BOIIpOCe

YCTaHOBJIGHMS HOMYCTHMOCTH OrOBOPOK. OHM TakKe BBICKAa3amich B NONIEPXKKY HEEH O TOM,
uyro Kommuccus Moria 6l NpOBECTH KOHCYNBTALMIO ¢ OPraHaMH NpoBepkM M TeHepasbHON

Accambieeit, mpexne yeM chOpMYyIHpPOBaTh 6oliee KOHKpeTHBIE BHIBOEBI. IIpu3HaBas
TIOCTENICHHYIO SBOJIOLMIO ONpeNeleHHON MpakTukh, CHemuMaNbHbIM JOKIAL YUK NOTYEPKHYNI, YTO
TEeM HEe MeHee HHOIJA MNEATENBbHOCTh 3THX OPraHOB BHI3BIBANA DE3KYI0 PEaKUMIO CO CTOPOHBI

rocymapcTB—4JIeHOB. OH Takxe KOHCTaTHPOBAJX, 4YTO OGONBIIMHCTBO YJICHOB Komuccun, mo-
BHEUMOMY, NOJNaraloT HEPasyMHBIM 3aHHUMATLCS M3YYEHHEM DPErvuoHalbHBIX HOPM B O6JACTH npan

YCJIOBEKa .
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137. BbUIO OTMEYEHO, 4YTO COTPYJAHHYECTBO MeK[Y rOCYIapCTBAMH-YYaCTHHKaMH M OpraHamy o
HabIIONeHHIO MOXKeT O8eCNeYHTh OCHOBY IS BO3MOXHOIO pellleHHS npob6ieMbl OFCBOPOK H
BOCIIOJIHEHHS. NPOGEIOB B BEHCKOM pexume. B 3TOH CBA3H NOIYEPKHBAIOCh, 4YTO

cTaTes 20 (2) KoHBeHLMM O JNMKBHIAUMH DAacOBON AMCKPUMHMHALMH MPEICTaBISAET COGOH MpHMep
TaKO# “KOJNerHaNbHON"™ CHCTeMbI YMPOBEPKH OrOBOPOK, IPUYEM €€ NpeHMyllecTBa COCTOST, B
JacTHOCTH, B HENOCPeACTBEHHOM YYacTHH TOCYyHApCTB-YYaCTHHKOB B 3TOM mnpouecce. BbLIO
OTMEYeHO, YTO AHANOTHYHBIC MOJOXKEHHS MOIIH Obl G5LITh BKJIIOYEHLI B JOTOBOPBI, B TOM YHCIe

B OTOTOBOpbI O MNpaBax 4YeJOBeKa.

138. Hexkoropble wieHb! KOMHCCHH 3a(BMIH O TOM, 4YTO He CJIelyeT NYTaTb OBa MO CyTH
PasNWYHBIX acmeKkTa:s ¢ ONHOM CTOPOHBI, pPEeXHUM OroBOPOK, KOTOPBilf OTHOCHTCI K HOPMAaTHBHOM

obmacTd, W, C OPYrof CTOPOHBI — (DYHKLMM OPraHOB MO HAGNIONEHHIO, KOTOpble OTHOCSTCH,
cKOpee, K HMHCTHTYLMOHANLHOM o6macTM. [ocygapcTBa BONBHBI NeliCTBOBATH, KaK MM

OpPEeHCTABIseTCS Pa3yMHBIM, B OTHOIUEHHH BbIBOJOB OPraHOB MO HaOJIOIEHHIO, HO, HaNnpoTHB,
HeT HHMK3KHMX COMHEHM¥ OTHOCHTEJbHO NpPaBa perdOHANIbHBIX HITH MEXKAYHAapOOHBIX OpPraHoB

PasBUBaThL CBOIO MPAKTHKY H CO30AaBaTh NpeleleHThl. BbUIO BBICKAa3aHO IMPENNOJOXKEHHE ¢ TOM,
yTo KOMHCCHE chelyeT 3aHHMATECS JIMiLb fICpBLIM ACIIEKTOM .

139. Be10 TakXe OTMedYeHO, YTO STH JABa acHeKkTa, O KOTOPBIX LIUIA DeyYh B MPEbLAYIIHX
OYHKTaX, TEeCHO B3aMMOCBSI3aHBLI, YYUTHIBAs TOT GakT, YTO HEKOTOpPble OpraHsl 10 HaGNIOLeHHIO
3a BLIIIONHEHHEM IOrOBOPOB O MpaBaX 4YellOBeKa, Hmejasd OLEHKY OroBOpPOK, HOYT BIIOTh IO

"OTHEJNEeHHSA" OroBOPKH OT COTMIAcCHS FOCYyNapcTBa ObITh CBA3aHHLIM JOTOBCPpOM B TOM cClly4yae,
KOria OroBOPKA BOCIPHHMMAETCS BTHMH OPraHaMH KakK HECOBMEecTHMasi ¢ OOBeKTOM H IeNibio

JoroBopa. B Kakoli MOMEHT TakoON BHE peHIeHHS OpraHa no HabIomeHuio sABjisgeTcs ultra
vires? CrencBaTenbHO, HeOOXOZMMO, HTOO6HI KOMMCCHS DPAaccMOTpesa OCHOBY 3TON

KOMIIETEHIMH OPraHOB NO HAGNIONEHHMIO W ee OpelelNbl H YTO6LI, He OCTaBasCh HEUTPAILHOH,
OHa TIOCTaBHNIA NepeX coOOK 3amayy BLICKA3aThCA MO BTOM npobieme, KOTOPast MOXKET YIpOXKaTh

BEHCKOH cucTeMe.

140. ToBOps O NepBOHAYANLHOK OCHOBE OI'CBOPOK, XOTOPBIE [IONJIEXKAT PAacCMOTPEHHIO OpraHaMu

no HaGJIIOJ.IeHPIIO, HekoTOpble wWieHBl KoMHccuM NOGYEpKHYIH HeOGXOOMMOCTH TMOMHHTL O TOM,
YTO YacTO OroBOPKA SABISIETCH MNOKa3aTejJeM OGCTOATEILCTB, CPOKOB U YCIOBHH, B KOTOPBIX

roCyJapcTBO BBINIONHAET B3SThle Ha ceGs 06sA3aTenbcTBa. C Jpyroll CTOPOHBI, CO BCEM BTHM
cBsi3aHa mnpoGiieMa CCLUIKH Ha BHYTPEHHEE MpPaBy KaK OCHOBY OrOBOPKH. IlocKoanKy BeHckas
KOHBEHIUsI 3ampelliaeT TaKYyI0 CCHUIKY {(CTaThid 27) B KayecTBe OBOCHOBAHMS HERLITIONHEHHS

IOroBOpa, MOXHO NEpPeHeCTH 3TO MPABHIO B 06JacTh OrOBOPOK.
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141. OTHOCHTENLHO JIOCHEICTBHI BBIBOXKOB, CHEMAaHHBIX OPraHaMH MO HAGIIONEHHIO s HEKOTOpEbIe
wieHb! KOMMCCHM nonarajiu, 4YTO NpoOeAypa M BO3MOXHBIE BapHaHTHI, MNpPEICTaBICHHLIS

CnennanbHeiM JOKTaguYMKOM 224/, 3acHyXuBalOT Goiee riIy60KOro usydyeHus. OTMedanoch,
4YTO €CNIH OroBOPKa HEe COBMECTHMa C OGBEKTOM W LENbi0 JOroBopa, TO COOTBETCTBYIOLIEE

FOCYHapcTBO [HOOJKHO H3MEHUTh ee (OpMYIMPOBKY, ¢ TeM YTOGHI OHa CTaja JONYyCTHMOM .
B 5TOM OTHOWIEHMIA OTMEYaloch, 4YTO BeHCKas KOHBCHLIMSI HHUYEro He TOBOPHT MO 3TOMY

BOIPOCY; B YaCTHOCTH, CaMOMY FOCYHAPCTBY HAAJNEXWT YTOUHHTL CBOIO MO3MLMIO, T.e. JHMGO
NPHU3HATh, 4YTO OHO HO-MpeXHEMY CUMTAeT ce6d CTOPOHON JOroBOpa M COOTBETCTBEHHO
chOpMyIHpPOBaTL CBOIO OFOBOPKY BHOBb B 60iee Y3KOM CMEbICHe, JH60 OGMDHIMANLHO BBINTH W3
noropopa. Hamuume MIM OTCYTCTBHE OGPATHOWM CHIIBI TOCHENCTBMI HOBOM (OPMYIHPOBKM
OrOBOPKH TaKXXe CTaBMT CIOXHbIe BOOPOCHI. BbUIO OTMeY4eHO, 4YTO B CJIyyae LOrOBOPOB O
npaBaX YeNOBeKa MOXHO HCXONUTH M3 TOr0, 4YTO IOCYHapCTBO SBJISETCS CTOPOHOM XOroBopa KO

MOMEHTa H3MeHeHUS (OPMYJIHPOBKH WAH VTOYHCHHA COXEpXKAHUS OrOBOPKH.

142. C ppyro¥f cTOpPOHBI, BHHAMaHHe O6GpalIaNoOch Ha TPYIHOCTH, KOTOPbIe BO3HMKAIOT B cliydyae
OpPOCTOr0 OTHEJNeHHS] OTOBOPKH OT COFJIacHsl rOCyNapcrBa ObITh CBA3aHHBLIM HOTOBOPOM, 32 UTO
BBLICTYNAJIH HEKOTOpble OpraHbl IpoBepkH. COIMNIACHO ONHON TOYKe 3pEeHHSA, €CIIH TaKoe
OTHEJeHHE He COOTBETCTBYeT stricto sensu BEeHCKOMY pPeXHMY, HUYTO He MeLIaeT, 4TOOHI
[IPOrpeccUBHOE Da3BUTHE MEXIYHapOIZHOIO MpaBa OCYLUECTBISIIOCh B HANPaBICHHM JOKTPUHBI
pasrpaHHYeHHs, OCOGEHHO B TOM, YTO KacaeTCsi "OGBLEeKTHBHBIX OOS3aHHOCTEN", KaK 3TO HMeeT

MeCTO, Hampumep, B ciyyae EBpomeiickoit KOHBEHIMM O NpaBaX 4YeJOBeKa. 3asBISLIOCh TakXe,
YTO pasrpaHHUYEeHHE, TNOAKPEIUIEHHOE IPAaKTHKON BTHX OpPraHoOB, MOXHO PAacCMaTpUBATh KakK

HagJeXallylo CaHKUuio 3a (OPMYIHpPOBaHHE SBHO HEJONYCTHMOM OroBOpKH. COrNacHo mpyrol
TOYKE 3PeHds BOMPOC COCTOSANA He B TOM, YTOOB! ONPEHEeNdTb, MOXKHO JH OTIEIMTh OrOBOPKY OT
IoroBopa, a, cKopee, B TOM, 4YTOGHI HaThb TONKOBAHHME HaMepeHHMSM rocyjapcrBa. OTHelieHue
OTOBOPKH OT COrJacHs rocyJapcTBa ObITh CBS3aHHBIM NOFOBOPaMM SBJISETCS HeEMpHEeMIEMBIM M
3aTpariBaeT cBOGONHOE BOJNEHU3BABIEHHe rocymapcrB. COrjiacHO OJHOMY MHEHHMIO, JH0Gas
mpo6ieMa, Kacalolasicsi OroBOPOK, JOJKHA PeIaThesi, 3a HEMMEHHEM COOTBETCTBYIOMIMX

NOJNOXKEHUN, ¢ NMOMOLUBI0 KIacCHYEeCKOro MeXaHH3Ma yperyjiupoBaHMs CIIOpPOB.

143. Pag unenoB Komuccuu BBIpa3sHIIM CBO€ corylacHe ¢ BbIBOJOM CremualbHOro JOKIan4yuKa,
COINIaCHO KOTOpOMY OpraHn! Ho HaGIIOeHHIO JOJLXHBI 06JIaTaTh Komnereﬂuueﬁ OLICHNUBATH

HONMYCTHMOCTb OFOBOPOK B paMKaxX HX (yHKIMM NO HaGNIONEHMIO 3a BLIIONHEHMEM IOrOBOPA.

224/ Cm. BTOpOl HOKNam, KOKYMEHT A/CN.4/477/Add.1, nyHKTHI 244-252.
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TakuM 06pa3oM, OHHM ITOMKHLI 06JaTATh HeOOXOOMMBIMH TNOJHOMOYMSMH IS BLINONHEHHUS BTOM
POIH, KOTOPble MOTYT OBITH MMIUTMIHTHBIMH HIM SKCIUIMIMTHbIMA. CoriacHO ONHOH M3 TOYek
3peHHS KOMIIETEHIINS OPraHOB N0 HaOJNIONEeHHIO MOXeT OUEHMBAThCS JHMIIbL C Y4eTOM HOKYMEHTOB
o6 HX yupexmenuM. B sTolf cBg3M HekoTOpble uneHs! KoMMCCHM HaNOMHHIM TeOpPUIO
MMILTMIMTHBIX NOJHOMOYHH ¥ aHamorHH ¢ npaktHkolt CoBera BesomacHoctH OpraHuU3aldH
O6benuHeHHbIXx Hamuii B CBA3H ¢ TOJNKOBaHMEeM NYHKTa 3 CTaTbd 27 YcraBa. DBbul TakxXKe
VOOMSIHYT HOYHKT 3 cTaTh¥ 31 BeHCKOVW KOHBEHIIMM B MNOMNEPXKKY Te3dca O TOM, UTO IpH
HAJIMYMH COMIACHA TOCYHapcTB MPakKTHKA OpraHa MOXKeT ObITh ONpaBHaHa faXe B OTCYTCTBHE
YeTKMX NoJoXeHWM. Ilo ¥X MHEHMIO, DTOT aclmeKT CTaBUT 6oiaee mupdxue BOMPOCHI, HeXKelIu
BOMpOc 00 OroBOPKaxX K MeXAYHAPOIHBIM JOrOBOPaM, M 3aTparuBaerT nos3uuuic KoMuccHH B CBA3H
¢ HEKOTOPBIMHM COOGBITHAMH B MEXIYHAPOOHBIX OTHOuleHHMsX. OpfHako Apyrie 4iaeHbBl KOMHUCCHH

nojJiaraiii, 4YT0o He clelyeT PACCMATPHBATH B Ka4yeCTBe IIaHALGH NPHHIUII 3¢ HeKTHBHOCTH .

144. Pan ppyrux uaeHoB KoMuccu# TeM He MeHee HacTaMBallH Ha TOM, 4YTO, JaxXe ecClIH
OpraHel MO HAOHIOHEHHI0 O6JANAOT NMOJHOMOYHSIMH BBHICKA3bIBATHCS OTHOCHTEJIBHO IONMYyCTHMOCTH
OrOBOPOK, OHH HE MOIYT BBIXOZWTH 32 3TH paMKH M CYHTATb OTOBOPKY HEIEHCTBHTEIBHOM WIH
IeJaTh BBIBOABI M3 TaKOM0 pellleHHs, NpHCBaHBad cefe, TakuM 06pa3cM, OYHKIOHIO "CKPBITON
IOPMCOIHKIHH" (“"creeping jurisdiction”). 3TH uigeHs! KOMHCCHM NOOYEPKHYAH, UTO
OpraHbl TPOBEPKH MONXKHLI AL o6paiaTh BHHMaHME COOTBETCTBYIOMIHMX TrOCYNapcTB Ha
Orosopk¥. WM HMeHHO rocyjapcrBaM cieZyeT NelCTBOBAaThL M MPHHHMATHL JTIoObie HalJexallye
pelieHHs H NH60 H3MEHATHL GOPMYIHPOBKY CBOel OrMOBOPKH, C TeM 4YTOOLI CHeNaTh ee

"ONYCTHMON", N#60 BBIXOJMTL M3 HOrOBOpa, €CIH OFOBOPKA MBISETCA YCIOBHeM sine qua non
WX COrjacHsi GBITb CBSA3aHHBIM TOTOBOPOM.

145. Pspg unesoB KomuccuM, npH3HaBas CIOXKHOCTh NPOGNEMbI POJNM OPraHoB MO HAGIIOLEHHIO,
TMOI4YEePKHBAIH BAXHOCTh STHX OPraHoB H HX pellleHHH KaK Ha pPerdoHaNbHOM, TaX M Ha

MeXIYHapOXHOM YpPOBHSX, a TaKXe HX "COCYLIECTBOBAHHE" ¢ BEHCKHM DeXHMOM, KOTOPBIN,
BOpOYEM, OHHM MPHUMEHSIOT JNOCTATOMHO peryisipHo. B 3TOH CBS3HW OHM CYUHTANN, 4YTO MO3HIUA

KoMHCcCHE B OTHOUIEHHMHM 3THX OpPraHOB MOJKHA OBITh CTPOTO HEUTPANLHON ¢ YUeTOM HX
CaAMOCTOSTENILHOCTH M HMX OCOOeHHOCTeH, TeM 60jee YTO pedb MAET O CTOJb HEJHMKATHOH H

BaXXHOH 06JacTH, KaKOBOW SBISIOTCH MpaBa “eIOBeKa.

146. CroeuHanbHBIl JOKJAOIYHK OTMeTHNI, 4T0 KOMMCCHH clelyeT NpPHHSATH BO BHUMaHKeE
TeHOeHIIHH, CAOXHBILIMNECHd Ha periOHANbHOM YPOBHe, He€ BBICKa3biBasACh MPH ISTOM OTHOCHTEIBHO
HX OGOCHOBAHHOCTH; B3aHMHOE BIHMSHHE PErWOHAJBHBIX H YHHBEPCANBHBIX HOPM HEIIPeMEHHO

PaCHIMPHT BHICHHE KoMHuCCHH ¢ TOYKH 3DEHHS NPOrPecCHBHOrO Pa3BHTHS MeEXIYHapOLHOIo
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mpaga. B TOM uTO KacaeTcs OPraHOB MO HAaGMIONEHMIO HA YHHBEPCANLHOM YPOBHE, TO, XOTS
psn WwieHoB KOMNCCHM BBIDAa3MIM HEKOTOPhIe COMHEHHS TO MOBOLY YMECTHOCTH M BO3MOMKHOCTH
NpOBefieHNsT C HUMM KOHCYJNLTallMii, OCOGEHHO C YYETOM MX MHHMMON "HENpPHUMHPHMOCTH", Hues
MpPOBENEHNS KOHCYIbTAUMA C COOTBETCTBYIOLUMMH OPraHAMHM MNPENCTABNAETCS eMy MHTepecHOM u
TONIe3HO! B KaYeCTBE CPE/CTBA COXPAHEHHMS eNWHCTBA MeXIYHapOGHOrO NpaBa, KOTOpOe He
SBISIETCS. UbeH—IMG0 MOHONONWEH, a TakXKe OGECNEvYeHHS ero COOTBETCTBHS MOTPeGHOCTAM

MEXIYHapOIHOTO COOOLUECTBA B LEJOM.

147. HOSTOM}' CrienpabHBIN HOKJaXYUK IOJNHOCTBIO NOILJIEpPXKHUBACT HACIO NpoBeIeHUs
KOHCYJbTAUMl ¢ OpraHaMu IO npaBaM 4YeJIOBeKa, KOTOphIe, Kak OH OTMETHJI, B NOJHOW Mepe

OTBEYaroT HOyXy craTe#t 17 (2 b)) um 25 ITonoxenus o Komuccuu.

148. [Ilo 3aBepieHHM INpeHMM Ha CBOeM 2503-M 3acefaHHMM 2 Hions 1997 roga Komuccus

TpHHANA peIlleHHe HaNpaBUTh MPOEKT DE3ONIOUMH, NPeMIOXKEeHHbH CrenualbHLIM HOKIaTuHKOM,
B PemakumoHHBIN KOMMTET, He NPHHAB OKOHYATENbHONO pPeLUEHUS OTHOCHTEILHO ¢dopMBI 3TOrO

TekcTa. KOMHCCHS paccMOTpella FOKAAL PeakiiMOHHOr0 KOMHTETa Ha CBOHX 2509, 2510 n
2511-M zacemanusx 10, 11 u 14 wmions 1997 roma, u NpHHANA NpPEeABapUTENIbHBIC BLIBOALI 06

OroBOpKax K MHOIOCTOPOHHMM HOPMATHBHBIM MOroBOpaM, BKJIOYasA JOTOBOPHI O MpaBax YeJIOBeKa,
TEKCT KOTOPbLIX NPHBONHUTCSA HUXKE B pasmeie C:

149. Yro kacaeTcsi (HOPMBI TEKCTa, TO HEKOTOPEIE WNeHbI KOMHMCCHM BBICKA34MH CBOM COMHEHMS
B OTHOLIEHMH HECKOJbKO HEOOGBLIYHON MNponemyphbl, KOTOpYIO H36pana KOMHMCCHS B CBS3M C
NpeNCcTaBIeHHbIM TEKCTOM. OHM HacTaWBalM Ha NpPeXIEeBPEMEHHOM XapaKTepe TaKOH NpOLieRyphI
' Ha 9TOH craguM paGoTel KoMHcCHMM IO HaHHOM Teme. BbLIO YKa3aHO, YTO TEeKCT OTpaxaeT
TO3MLHH, KOTOpbie elle He CHOPMHPOBAIMCL OKOHYATENLHO, M MO3TOMY COXPAaHSETCS ONMACHOCTH
HX H3MeHeHMs B OymyuieM. ORHaKO HEeCKONBKO NDPYrHX 4IeHOB KOMMCCHH OoogepXaiyu HECIo O
TOM, 4TO MeNecOOOPa3sHOCTb MNPEICTABIEHHS KOHKPETHOrO pe3yibTaTa paGoThI Komuccun, a Takxe
HCKOTOpbIe BBICKa3aHHBIC HENAaBHO COMHEHMs OTHOCHTECNBHO MCTHHHOM POSHM OPraHOB IO
HaGIIIOfilCHHI0 B PaMKax HEeKOTOPBHIX HOrOBOPOB O MpaBax 4YeJIOBeKa, BIOJHE OGOCHOBLIBAIOT
usnoxeHve Komuccuelt Ha JaHHOM dTanme cBoell mosumuuu. MU HaKOHell, MMEHHO I TOro
YTOGBl He NMPEeNBOCXMINATH OYAylye HANPABIEHUS M BHIBOMBI pa6oTel, KoMHMCCHS HpHHSNA

pelieHHe O TOM, YTO DTOT TEKCT GYyIeT oO3arjaBieH "HpenBapu'renbﬂbte BBIBOJBI" .

150. Hexoropsle unensl Komuccuu NMOTYCPKHYIH CBOE€ HECOrJacHe ¢ M3jlaraeMbiM B HYHKTe 5
IIpenBapuTeNbHBIX BLIBOXOB HNPUHIMIOM, COLMACHO KOTOpOMY CO3maHHBIE HOrOBOPaMH OpraHbl o

HaGIIOJCHHIO KOMISTEHTHBI NP BHINONHEHMH bYHKIHMI, KOTOpble Ha HHMX BO3JOXXEHEI,
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BBICKA3bIBaTh 3aMedaHus W GOpMyIHpoBaTh peKOMEHIAlMW B OTHOUIEHHH, B YacCTHOCTH,
TOIMYCTHMOCTH OrCBCPOK. OHH HaTIOMHHJIHM O HEKOTOPLIX OpraHax, CO3LaHHBIX B CHIY HOrOBOPOB

B PEerHOHaJIBHOM KOHTEKCTe, B COCTaB KOTOPBIX MOCYT BXOIHUTH NPEIACTABHTEIIH roCcyuapcTB, He

SIBIAIOLIUXCA CTOPOHAMH JHOroBOPOB, B paMKaX KOTOPBIX 3TH OPraHbl YYPEXIEHBI. Kpome TOIO,
OHH HE yﬁex,uensr B TOM, 4TO HmyHKT 12 [IpelBapHTeJbHBIX BHIBOKOB — 3alMTHAs Or'OBOpPKA,

i
Kacamuiasacsi PEerHOHAIBHBIX OpPraHoB, = ABIACTCA ITOCTATOYHBIM, A TOrC qTO6BI CﬁaJIchHpOBaTb

NpPHHLMI, M3JIaraeMblli B MYHKTe 5.

151. [pyrue qinedsl KoMHccHH, He BBICKa3bIBasiCh IO CYTH 3TOro BONpoca, CHMUTANH, 4TO

TIYHKT 12 SBISIeTCA HOCTATOYHO HINPOKHM, YTO6b! OXBATHTh BCE HOPMbBI H NPAKTHKY,
CJIOXMBUIHECA B PEruOHAJILHOM KOHTEKCTE.

152. Heckonbko uieHoB KOMHCCHHM BBICKAa3alld cBOe OeCHOKOMCTBO MO HOBOMY NYHKTa 12,
KOTOpbIli MOXeT HaTh HOBON OIS DPA3NMYHOTO TOJKOBaHHSA. OHM nNONarali#, 4To, XOTS H

HMeeTcs ONpemeNleHHas MU depeHINAIMI HEKOTOPBIX PeXHMOB B OGJAcTH OrOBOPOK B

PErMOHAJBHBIX KOHTEXCTaX, Taxkad OuddepeHINAUUS SBISETCS CIEICTBHEM BEHCKOrO pPEeXHMa,
KOTOPBIM CIEHYET paccMaTpHBaTh KaK peXHUM O61lero NpUMEHEHHS, XOTSA pe3yiabTaThl MOTYT

HHOTHEA OBITh Pa3nAYHBIMH . C Jpyro# cTOPOHBI, OHH 3afBHIM O TOM, YTO 3TOT IYHKT He
CICOyeT ICHHMATE Kak NO3BOJISIOUIHE TOCYZApCTBAM NO-Pa3HOMY H C YYeTOM PpPerHOHAIBHBIX
OCOGEeHHOCTEH TIPUMEHSTh KOHBEHLIMH YHMBEpCadbHOrO Ha3sHa4YeHHs, B 4YacTHOCTH B obnactu 1paB

YCJIOBEKA .

153, Omnu NOM4YEepKHYJIH, 4YTO NPpHMEHAEMbIe pPEerHOHAJLHBIE PEeXHMBI HE MOTIYT CYIIECTBOBATb

OTHEIbHO OT MPAKTHKH W OGLIENPH3HAHHBIX HOPM.

154. Jpyrde wineHbsl KOMMCCHM BbBIPDA3HIH OHaceHHe, YTO IYHKT 12 MOXeET YCTAHOBHTH
HePAPXHIO0 HOPM H MPAKTHKH, B DaMKaX KOTOPOH perHoHalibHble HOPMBI OYRYT HMETh NPHOPHTET
HaJlT YHUBEPCAJLHLIME HOpMaMH. OHH NoJaraii HeOOXOOHMBIM O6ecneyHnTh 0e30TOBOPOUYHOE
COONIIOeHHe MOJOXEHHH BeHCKMX KOHBeHIMM. CornacHo OJHON TOYKe 3peHUsl, BTOT HYHKT
MOXHO HCKJIIOUATb, YUYHTHIBAA TOT (GAKT, 4TO HUYTO B I[IpenBapHUTeNbHBIX BBIBOKAX He

IIDOTHUBOPEYUT PEerHOHANbHBIM HOPMaM H INpakTuKe.

155. Hexoropole mapyrue uieHb! KOMHMCCHHM BBICKA3bIBAJIHCh B MOJB3Y COXPaHEeHHS 3TOro NYHKTa,
KOTOPBIM, IO HX MHEHHUIO, SABASETCH BAXKHBIM OAK oGecnedeHus cﬁanaﬂcupoaaﬂﬂocm BCcew

COBOKYNHOCTH BBIBOEOB. OHHM OTMETHMJIM, 4YTO (OPMYJIHPOBKa STOrC NYHKTA  SBIAETCH B NOJHOH
Mepe HeHTpalNbHOM H ee He CIeAYST IMOHMMATL KaK H3MOXeHHe KaKoH-iu60 MO3HIUH B

OTHOUIEHHM PEerwOHAILHON NPAKTHKH.
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156.

Mo ux MHenuio, B BeHckoM KOHBEHLIMM 1969 roma He CONEPXKUTCA HHUYEro

. KaTeropuyHOro HIH "CBAIMIEHHOrO", O Y€M, BIIpOYEM, CBHAECTEILCTBYET €€ JONOJMHUTEIbHbBI

Xapakrep. BbLIO TakXke BBICKa3aHO 3aMeYaHMe O TOM, YTO 3TOT NYHKT OCTaBISEeT BO3MOXHOCTDH

i OYyAyluMX OGCYXIOeHMH M He NpeNBOCKHMLIAET HU HHIUBUAYANLHBIX MHEHMM, HM Gymyuiel

nosuuuy KoMuccuu B JaHHOM BOnmpoce.

157.

c. Tekcr HATHIX uceued I1 bHBIX BBIBOAOB KoMMcCoHH M 1 H

Huxe OpHMBOZHTCA TeKCT HPHHATHIX KOMHCCHel IlpenBapUTENbHBIX BBIBOLOB :

NIPENBAPUTEIIBHBIE BbIBOObI KOMUCCUU MEKIAYHAPOOHOI'O TTPABA
110 BOIIPOCY OB OT'OBOPKAX K HOPMATWUBHBIM MHOT OCTOPOHHUM
HOTOBOPAM, BKIIIOYASI JOrOBOPbI O ITPABAX YEJIOBEKA

Ha cBoe#t copok pnesstolt ceccuu Kommuccus MEXIYHapOZHOI'O mNpaBa PaccMOTpena
BONPOC O EHOMHCTBE HMJIM DPasHOOGpPA3sHMH NPABOBLIX PEXKHMMOB oroBopok. Komuccns
yuuThIBaeT OCCYXAeHHe, KOTOpOe BeleTCs B HacTosllee BpeMsA Ha APYrux ¢opymax o
BOIpOCy 06 OroBOpKax K HOPMAaTHMBHBIM MHOIOCTOPOHHHM HOrOBOpaM, OCOGEHHO K
AOroBopaM 0 npaBax YeJNOBeKa, M OHA XKeJaeT COmeliCTBOBATH ITOMY OOCYXKIEHHUIO B paMKax
PacCMOTPeHHS BOHpPOCa 06 OrOBOPKAaX K MeXIyHapOTHBIM HorosopaM, KOTOPHIN OHa H3ydaer
¢ 1993 roma, Ha OCHOBe CIIEAYIOIUHX BBIBOOORB:

1. KoMHccus BHOBbL NMOATBEpXKIaeT CBOE MHeHHE O TOM, YTO CTaThbH 19~23
BeHCKMX KOHBeHUHMH O mpaBe MEXIYHAPONHBIX HOrOBOPOB 1969 u 1986 rofoB ONpefesioT

PEXUM OFOBOPOK X MEXIYHAPOOHBIM [OrOBOPaM M YTO, B YacCTHOCTH, OGHEKT M Ielb
AOroBopa SIBIAIOTCA HauGONee BAXKHBIM KPHUTepHEM NS ONpefeNeHHs NOMYCTHMOCTH
OrOBOPOK ;

2. Komuccnst cumraer, 4to Gnmaromapsi cBoelfi I'MGKOCTH STOT PeXMM OTBeYaer
TPeGOBaHMAM BCEX MEXIYHAPONHBIX NOTOBOPOB, BHE 3aBHCHMOCTH OT MX 00BbeKTa HIH
XapakTepa, ¥ 00eCHeYHBACT NPHEMIEMbI GalaHC MeXOy LelIsMH COXpaHeHMS LEeNOCTHOCTH
TEKCTa MEX/IYHapOLHOro LOroBopa M YHHBEPCAJLHOCTH YYacTHS B HeM;

3. Komucensa cuuraer, uro atu el B DaBHOM CTeleHM HPHMEHHMBI K OroBOpKam
K HOPMaTHBHBIM MEXIYHapPONHLIM XOrOBOPaM, BKJIOYAasi ZOTOBOPHI B 06JMacTH npas
H€JIOBCKa, M YTO BCIEACTBHE 3TOTO OOGLIME HOPMBI, 3aKpenIeHHble B BbIIEYIOMSTHYTBIX
BeHCKHX KOHBEHLMAX, PEryJHpylOT OrOBOPKH K TaKuM ZOroBopaMm ;
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4. Komuccus BMecTe C T€M CYMTaeT, YTO YupeXAeHHe HaGIIOHATeNbLHBIX OpPraHOB
COTJIACHO MHOTHM IOTOBOPaM ¢ MpaBaX 4YeJOBeKa IMOPOAMIO MpPaBOBble BONPOCHI, KOTOPEHIE
He NpefycMaTpPHBANMCL BO BpeMs pa3paGOTKH B3THX JOTOBOPOB H KOTOPble CBH3AHBI C
OLIGHKON JONYyCTHMOCTH OrOBOPOK, CGOPMYIMPOBAHHBIX TIOCYHapCTBaMH;

5. KoMmuccus Takxe CUMTaeT, YTO TPH OTCYTCTBHHM B TaKHX IOrosopax TOTOXEeHHH

o0 JaHHOMY BONPOCY HabMogaTeNbHble OpraHbl, Y4YpeXIeHHble B COOTBETCTBUH ¢ HHMH,
06J1aTaloT KOMIIETEeHIIHel BLICKA3bIBATh 3aMeYaHWsi # BBIHOCUTH PeKOMeHHAUHH B

OTHOLIIEHUH, CpelH MNpodYero, IOIMYCTHMOCTH OrOBOPOK TOCYyHapcTB, € TeM 4TOObI
BBIIOJIHAThL BO3NOXEHHbIE Ha HHX QYHKIIHM;

6. KoMuccust nogyepkuBaer, 4YTO 5Ta KOMIETEHIMSA HaGmomaTelbHBIX OpPraHOB He

HCKJIIOYaeT M HHKaK HWHavye He 3arpardBaeT TPagHLHOHHBIX ¢OpM KOHTPONHA,
o6ecnednBaeMor0 JOroBapUBalOIMMHCA CTOPOHAMH, C OXHOH CTOPOHBI, B COOTBETCTBHHM C

BHIIIEYNOMSHYTHIMH TOMOXEHHSMH BeHCKHWX KOHBeHHMHA 1969 u 1986 romo H, npH
HeOOGXOOMMOCTH, BSTHMH OpraHaMH B UeJsiX YPeryJHpOBaHHMsS JIIOG0Oro cropa, KOTODBOH
MOXeT BO3HHKHYTh 110 NOBOILY TOJIKOBAaHWS HJIH NpUMEHEHHS TaxXxHX HOroBOPOB;

7. KoMHceHd mnpepjiaraeT MpeIyCMOTpPeTh KOHKDPETHLIE IOJOXEHHS B HOPMATHUBHBIX
MHOrOCTOPOHHHX [OrOBOpaxX, BKJIOYasi, B YacTHOCTH, IOTOBCOpPBI O NpaBax 4eNOBeKa, HIH
paspaGOTa'rb NPOTOKOABI K [HNEeHCTBYIOUIMM NOrOBOpaM, B KOTOPBIX MO XeJaHWiO TOCYHapcTB
yCcTaHaBJIHBaJACh 6LI KOMIIeTEeHIIHS HaGNMIOJaTeJbHOr0 OpraHa B OTHOUISHMH OUECHKH HIH
onpegedeHHs HONMyCTHMOCTH OIMOBCPOK;

8. KomHccHS OTMedaeT, YTO IOPHAMYECKAs CHJIa 3aKIIOYEeHHH, CHENAHHBIX
HAGMIORATEILHEIME OPraHaMH HPH OCYILUECTBICHHH HX NONHOMOYHN IO PacCMOTPEHHIO
OroBOPOK, He MOXeT npeobialaTh HaJ OPUIHYECKOH CHIION 3aKMICYeHWH, CHelaHHbIX Ha
OCHORe MOJNHOMOYHI, NpPeNOCTaBJeHHbIX STHM OpPraHaM QJs BbLIIOJHEHHS HMMH CBOEH DOJH B
OCYHIECTRICHAN oO6LIero HaGIONeHHUS ;

9. KoMmuccHSL NPH3BIBAET FOCYNApCTBAa COTPYMHHYATh C HabGMIONaTeNLHBEIMH OpPraHaMu
H HajgiexXalupM o6pa3oM YWYHTHIBATHL NI00Oble PEKOMEHMAMH, KOTOpble MOIYT BLIHECTH 3TH
OpraHbl, HJIH e OCHOBBIBATHLCS Ha HX OIEHKe, €CHM TaKWe OpraHnl OYEYT HajleleHBI
COOTBETCTBYIOLHEH KOMIIeTeHIIHe!H ;

10. KoMucous oTMeuaeT TaKXe, YTO B clIydae HeOPHeMIEMOCTH KakoH-jaubo

OrOBOPKHM OTBETCTBEHHOCTb 334 NPHHATHE MEP HeceT rocyHapcTBO, CHeliaBlliee 3TY OrOBOPKY.
Takue Mepbl MOFYT BKIIOYaTh, Hampumep, JUOG0 H3IMEHeHMe IOCYZapcTBOM OrOBOPKH,
YTOGBl YCTPAHHTh NPHUKHY TAaKOM HENpUEMJIEMOCTH, JNHO0 CHSTHe ero OroBOPKH, JH60

OTKa3 OT Y4acTHs B HJOroBOpe;

11. KoMHccus BbIpaxKaeT HAIeXIy Ha TO, 4YTO BBIIEH3JIOXKEHHbIE BBLIBOALL IOMOTYT

AOPOSCHHTL PEeXHM OroBOPOK, TNPHMEHHMBIH K HODMATHBHBIM MHOFOCTOPOHHMM JOrOBOPaM,
0cOoGeHHO K AOroBopaM B OOJAcTH INpPaBR YeN0BeKa;

12. KomuccHs NOLYEPKHBAECT, YTO BBIICH3JIOXKEHHbIE BLIBOJILI He HAHOCAT yuep6a
IpaKTHKe B NpaBHJIaM, paBpaGOTaHHBIM HabJIOHaTebHLIMKE OPraHaMy B PEerHOHAJIBHOM
KOHTEKCTE .
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TJIABA vI

OTBETCTBEHHOCTb TOCYIAPCTB

158. Ha cBoeM 2477-M 3acefaHMM 15 Mas 1997 roga Komuccus yupemuna PaGouyro rpymmy
[0 BOHPOCY 06 OTBETCTBEHHOCTH rocyfapcTBa 225/ IUIS PacCMOTPEHMS aCHEKTOB, CBS3aHHBIX

CO BTOPHBIM YTCHHECM TEMbI.

159. Ha cBoeM 2504-M 3zacemaHuu 3 wiomst Komuccust paccMoTpena omo6puiia TOKIam

Pa6oueill rpynnsi.

160. IlockodbKy 3Ta TeMa CBI3aHa C PAJOM BaXKHBIX M LIEKOTIHBBIX BOHNPOCOB M NpaBUTENLCTBA
elle He OTKJIMKHYJHCh Ha NPOCKOY MpefcTaBUTh NUCBMEHHBIE 3aMEYAHUS (KOTOphie GBHLIO
NpeJIOKEeHO HanpaBuTh OO0 1 AHBapd 1998 roga), Pa6oyas rpynma pelumna OrpaHHYMTL CBOE

06CYyXIeHue HEKOTOPHIMH MpPOLIEAYPHBIME M METOJONOIHYECKHMM BONMPOCAMM, KaCAIOLMMHCS
i) naana paGoTEl NO 9TOM TeMe B HBIHEIIHEM MATHIETHM; 1i) BBIABIGHHA JNIOGBIX

obnactelf, B KOTOPBIX Tpe6GyeTCs MPOBECTH MOTMONHHTENLHYIO pPaGOTy, HanpuUMep, B CBeTe
H3MeHeHH#, TNPOH3OENUINX INOCHe NpeJBAPUTENBHONO MPHMHATHS NAHHLIX NPOEKTOB crareli; Wu

iii) npouexyp, KOTODPBIX CHeHyeT NPHIEPXKHBATHCE [PH BTOPOM YTEHHM.
161. Ha ocHoBe pexomenHgauuu PaGouell rpynnsl Komuccus pelnmnas

a)  COCTaBMThL CBOM IUIaH paGOTHI HAa 3TO NSTHIAETHE, C TEM YTOGHI BTOPOE UYTEHME TEMBI
06 OTBETCTBEHHOCTH TOCYJApPCTB MOXHO GOBLIO 3aBepIIMTb K KOHIy STOr0 NATHIeTus. C 9TOM
uenpio KOMHMCCHH pellinila DPHAATh HAMIEKAIUYIO NPHOPUTETHOCTh DACCMOTPEHMIO ITON TeMEHI B

TeYeHHe HNAHHOIO TISATHIICTHA ;

b) PaccMOTpPeTh C Y4YETOM 3aMEYaHMI IPABUTENLCTB M BaXHBIX CBsI3eH, KOTOpbIe

CYLeCTBYIOT MEXAY PasiHyYHLIMH KIIOYEBHIMH BOMPOCAMM, MNO—BO3MOXHOCTH B 1999 romy,
XapakTep 3THX NpPOEKTOB cCTaTeM;

c) NpUIEepPXKUBATLCH OOBLIMHOM TNPaKTHKH HA3HAYCHHA CHELHAJBHONO MOKNAXYMKA B LEIIX
TMIOATOTOBKHY HOKJIaLoB Iis paccMoTpeHus KomuccHelt, umes B BHY, B YacCTHOCTH, YTO

noTpebyeTcss 3HAYUTENLHBI 06HEM MeEXCECCHOHHOH paGoThI;

225/ nenckmit cocraB Pabouedf rpynmsl cM. Bbille B NOANYHKTE a) NYHKTa 8.
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d) HasHauuTh r-Ha XK. Kpoydopma CnelmanpHbIM OKIAOYMKCM K0 STOH TeMe;

e) NPHUIEPXKMBATLCH MPH PACCMOTPEHMH STOM TeMsl OOBIMHON NPAKTHKM NPOBEIeHHUA

npeHuMit Ha IUIEHAPHBIX 3acefaHMAX ¢ MHOCIeRyIoillel mnepegaueli crarell B PemXakiHOHHHIN KOMHTET,
YCKOPHUTL CBOIO paboTy Hal TeMOW H B COOTBETCTBHH C €€ PEKOMEHNAIHMSAMH OTHOCHTEIBHO ee

METONOB paGoThl 226/ yupeXnaTh paGoude IpYNNbl JUIS PACCMOTPEHHS KIAIOYEBLIX BOIPOCOB
H TpPeICTaBIeHHS N0 HUM JNOKIANoB;

£)

BONPOCOB;

YTO 3aMeYaHMs TOCyHapcTB HMMeIOT OCOOYI0 BaXXHOCTh IS PaCCMOTPEHMS KIIOYeBEHIX

g) YTO M3ydeHHe MNpelleSeHTHOr0 MpaBa ¥ NAWUTEPATYPh! MOCIO Obl TaKXKe CIYXHTh
NONEe3HbIM OPUEHTHPOM IMPH ONpelNeleHHH HAMHIHA B CTATHIX KaKHX-JIUG0 mnpobesos, HIH
HeOGXOMUMOCTH BHECEHHsSI B Te HIM #HHble CTaThM H3MeHEeHHMS B CBeTe IIOCHCIHHX COOBITHN B
06JacTH MeXIYHAapOGHOIO MpaBa, MPHYEeM 3TO MMeeT 0c060e OTHOLISHHE K cTaThaM YacTH
TniepBOM¥, 3aBepllleHHON B 1980 roAy.

-

CMm. : L
ﬂgnp_nmgg____;_ (A/51/10). nny'm 203-220.
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TITABA VII

MEXKIIYHAPOIOHAS OTBETCTBEHHOCTH 3A BPEIHBIE NOCIEOCTBUS OENCTBHI,
HE 3ANPEMIEHHBIX MEXXIYHAPOOHBLIM IIPABOM

162. Bo ucnonHeHwe myHKTa 6 pesomouuu 51/160 TemepambHoll Accambiaen Komuccus
MCEKIYyHApOOHOIO MmpaBa Ha CBOeM 2483-M 3acelaHHMH 27 Masd ydYpenuia Pa6ouyio

rpynny 227/ RIS PacCMOTPeHHs BOIpOca O TOM, KakKHM o6pazom Kommccuu ciemyer
NpojoJLKaTh paGoTy Haj STOM TeMOM, M NpemcTaBleHHs KoMHccHM Ha ee MIeHapHOM 3acelaHMH
PEKOMEHTauult B ®TOM OTHOLUCHHH.

163. Pa6Gouel rpynnme GObUIH NpejcTaBIeHbI NOKIan PaGouelt rpynnel Komuccuu 1996 roga mo
MeXIyHapOXHOH OTBETCTBEHHOCTH 3a BPefHBIC MNOCHEACTBHS NeHCTBHN, He 3anpeumeHHbBIX
MEXIOYHapOIHBIM NPaBOM 228/; TeMaTHYeCKOEe pe3dioMe OOCYXIeHHs, COCTOABLUErocs B
IllectroM komuTeTe Denepampnoll AccamGieH Ha ero NATHEECAT NEpPBOM ceccHH 229/; W

IHCPMEHHbIE KOMMEHTAapHU, MpencTaBIcHHLIC NpaBUTeNbCTBAaMH 230/.

164. Ha cBoem 2496-M 3acemanny 19 uoHS KOMHCCHS paccMoTpella M OZOGpHIIA HOKJIAL,
Pa6Gouyei! rpymmel, KOTOPHIY H3JIaraeTcs HHUXeE B NMyHKTax 165-167.

165. Pa6ovas rpymma paccMoTpena pabory Kommuccun Hax 3TOW TeMoM ¢ 1978 roma. OHa
OTMETHIIa, YTO OXBAaT H COAEpXKaHHMe TeMBI OCTAIOTCH HESICHBIMHM H3—-33a TaKHUX dakTopoB, Kak

KOHIENTYalbHBIE U TEOPETHYECKHE TPYAHOCTH, YMECTHOCTb Ha3BaHHMS M CBA3b 3TOHM TEMBI ¢ TeMOU

227/ ‘neHcku#i cocta PaGoueil rpymmel cM. Bboue B MyHKTE 9.

228/ Cm. OdwuuvanbHble oTyeThl [eHepaNbHON Accambiien, NATHISCAT MEPBAA CECCHS,
Hononnenue M 10,

(A/51/10), IIpunoxenue I.
229/ A/CN.4/479, pasmen C.

230/ A/CN.4/481 u Add.1.
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06 OTBETCTBEHHOCTH TIOCyJapcTB. Pa6ouad rpynma fgajee OTMeTHNa, uTO KomuccHs
paccMmaTp¥Bajiia B paMKaxX TeMBI HBa BOIIPOCa, a4 HMEHHO: "mpefoTBpallleHHe" W
"MEXIYHApPOIHAsA OTBETCTBEHHOCTH". [Io Muenuio Pabodeif rpymmsl, 3TH [IBa BOTpPOCA
OTIIMYAIOTCH JIPYT OT JIpyra, XOTHA M CBHA3aHb! MeXmy cobon. IlosTomy PaGouad rpymma peluia

BIIpelb PacCMaTPHUBATL BONPOCHI TNPEJOTBPAILUCHHES KB OTBETCTBEHHOCTH NO OTICHABHOCTH.

166. Pabouas rpynma OTMETHJIA, YTO HEATENbHOCTh KOMMCCHM MO BOMpPOCY "HpeNOTBPallieHHA"
yKe HaxXONHUTCS Ha MPOIBHHYTOH cTalul H yTo KOMHCCHS yXe NpHHSJIA B TMpPeIBapHTEILHOM

nopsiKe MHOIMe CTaTbH 10 3TOMY Bomnpocy. Ilo MHeHuio PaBouewt rpynnei, Komuccus B
HACTOsl1liee BPEeMsi BIIOJHE B COCTOSSHHH NPOXOJIKHTL ITY pa60’ry H, BO3MOXHO, ' 3aBEPIIUTH
IepBoe YTeHHEe IPOEKTOB cTaTed O "NpeHOTBpalieHWH" B OGIMKalie HECKONLKO JeT. Pabouas
rpynna TakXke TONaraeT, YTo Mio6oe pellleHHe o (OPMe H XapaKTepe MPOEKTOB CTaTell o

"IIpeNOTBPALICHHHU " JOMXKHO OBITh IPHHATO Ha 60Nee MO3THeH CTaIMH.

167. B Pabouelfl rpynme UIMPOKYIO TOLZEPKKY MONYYHIO ¢ HEKOTOPLIMH PasiHYHLIMH
OTTEHKAMH MHEHHE O TOM, 4YTO BONPOC O “MeXIYHAPOOHOM OTBETCTBEHHOCTH" SHBISETCH
KJIIO4eBbIM BONPOCOM TeMbl B €€ NEepPBOHAYANLHOM KOHLENTYAJILHOM OdOpMiaeHHH H 4To Komuccuu
CIelyeT ero COXPaHWTh. B TO Xe BpeMs 6blI0 pelzeHo, 4To KoMHCCHH Heo6GXOZHMO
TIOJOXKAATL JOMOJHUTENBHBIX KOMMEHTAPHEB OT MPABHTENLCTB HO NPHHATHS MIOG0TO pellieHHs M0
3TOMY Bompocy. I'pynma TakXXe OTMETHIA, 4TO Ha3BaHHe TeMbI, BO3MOXHO, HNOTpebyeTcs

CKOPPEKTHPOBAThL C YYE€TOM OXBaTa M CONEPXKAHUS JaHHBIX HPOEKTOB cTaTel.
168. Ha ocHOBe pekoMeHmarmHH PaGodelt rpymnsl KOMHCCHS pelimia:

a) NPONOJIKHUTE CBOIO paGoTy MO TeMe "MeEXIYHAPOTHON OTBETCTBEHHOCTH 33 BpeXHBIC
HOCNENCTBYUS JeHCTBUM, He 3anpelleHHBIX MeXIYHAPONHLIM MPaBOM", PAacCMOTPeB CHAYala BOMPOC
0 NPeNOTBpAllleHMH B paMKaxX MoIpasiena "fpefoTBpallleHHe TPaHCTPaHMYHOIO yumiep6a or

ONNACHLIX BHIAOB HeATEIBHOCTH" H KakK MOXHO CKOpee Ha3HAYMThH CnienHaJbHOTO JOKJIAOYHKA ;

b)  JIanee BHOBb OGPAaTHTHCA C NPOCHGON K NpaBHTENbCTBAM, KOTOpBbie eule He CAeNalu
9TOT0, TIPEACTABHTh CBOH KOMMEHTADHH MO BOMPOCY O MEXIYHAPOJHON OTBETCTBEHHOCTH, C TEM

4yro6bl NOMOYb KOMHCCHHM NPHHTH K OKOHYAaTEJbHOMY MHEHHIO.
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TJTABA VIII

JUTUIOMATHYECKAS 3ANIUTA

A. Bsejienue

169. B coOTBeTCTBHH C NYHKTOM 13 pesomomuu 51/160 TlenepanbHolt Accambien Komuccus
MeXIyHapogHoro mpasa ydpemuna PaGouyio rpynmy 231/ ¢ Uenbio OPOROIDKUTD H3YYeHHe
TeMbl "JIMMIOMaYH4YecKas 3alllATa" W “ONpefeduTbh 06HEM M COHepXKaHHe ITON {TeMBI] B CBeTe
KOMMEHTapueB H 3aMeyaHul, BLICKa3aHHBIX B XoHme oOcyxkaeHus nokiaama Komuccuum B IlecToM
KOMHTeTe, a TakXe JIOGLIX NMHUCBMEHHBIX KOMMEHTapHeB, KOTOPBIE MPABUTENbCTBA MONKEIAIOT

TIIPEACTaBUTH" .

170. PaGoue#t rpynme GbUIM NpegcTaBleHH! "OG6LMA HaGPOCOK", NOATOTOBIEHHBI KoMHccmell
Ha ee COpOK BOCbMOI ceccHM 232/, TeMaTHYeCcKoe De3loMe OOGCYyXIeHMS, COCTOSBIUErocsS B
IlecroM koMuTeTe B XOfe MSATHIESCAT MEPBON ceccHM 233/, a TakXKe MUCHMEHHEBIE
KOMMEHTApHH MNPABUTENLCTB 234/,

171. Ha cBoem 2513-M 3acemannM 15 umionst KomHccus paccMoTpena ¥ ofo6pwiia HOKIAaK

PaGoueit rpynmel, KOTOpPBIN NPHBONMTCS HHXKE B paspene B.

B. [Hoknan PaGoyedt rpymmet

172. Pa6ovad rpynma NOMHUT 06 OGLIMHO-NPAaBOBEIX MCTOKAX MHIIOMATHYECKOMN 3aLUMUTEI,
OCYUIECTBICHHEe KOTOPOH ObLI0 HasBano IIOCTOSHHOM Namaroll MeXIYHapOoaHOIo npasocyaust

"9JIEMEHTAPHBIM MPHHUHNOM MEXIYHapOZHOro MpasBa" (Nei0 The Mavrommatis Palestine
Concessions). C y4YeTOM pacTyllero HOTOKAa JIOHEM M TOPrOBBIX MOTOKOB yepes

231/ ‘umeHckuit cocraB PaGoyelt rpynmel cM. Bbllle B MOAMYHKTE b) nyHkra 8.

232/ Cm. O aNbHbIe_OTYeTHI [eHe HOH__Acca Ly
Jdononuenve M 10, (A/51/10), pmoGasmeHne 1, crp. 333.

233/ A/CN.4/479, pasmen E (6).

234/ A/51/358 u Add.1l.
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rocyfapcTBeHHbIe IPaHMIBI NPeTeH3MH FOCYHNApCTB OT MMEHM CBOMX rpaXiaH OyIyT M BOpesb
BBI3BIBATL K ceGe GOJblION HHTepec. PaGouas rpynna cIeiana BbIBOL O TOM, YTO TeMa

OUNJIOMAaTHYEeCKON 3allMThl NMOIXONHUT It paccMotTpeHHs Kommccueli.

173. Pabovas rpynna HOMLITalachb: a) MO BO3MOXHOCTH YTOYHHTL cdepy OXBaTa TeMbI;
H b) BLISBHTH BOMPOCHI, KOTOpbIe CleAyeT H3YyYWTb B KOHTEKCTe MaHHO#N TeMol. PaGouas

rpynna He BbIpabaThiBajia NMO3WIMN MO PA3NHYHLIM IOCTABICHHBIM BompocaM, K60 DTO TpebyeT

BHHMATENIBHOIO H3y4YeHHS TIOCYNAPCTBEHHON NPAKTHKH, OPHCHPYJCHIMHA M IOKTPHUHBI.

174. Pa6ouasd rpynma cOrjJacHiach ¢ TeM, YTO NpPHU NPOBEXEHHH HCCISHOBAHMS MOXKHO GLINO
6Ll NPHIEPXKMBATLC TPATUIIMOHHON MOMENM CTaTel H KOMMEHTapHeB, HO MpH 5TOM OHA
OCTaBHIIa Ha Oyiylllee pelllenne Bonpoca o6 OKOHYaTenbHOR dopme. Hror paborst KoMuccuH mno

DaHHOMY BONPOCY MOXET, HampuMep, HMeTb GOPMY KOHBEHIMH WM PYKOBOMSLIAX npnmmﬁos.

175. [Ilo muenmio Pabougeil rpynmel, HaHHad TeMa B HEpPBYIO Ouepeldb KacaeTcs OCHOB,
YCIIOBHH, NPEATIOCBUIOK M MOCHeJCTBHI IMIUIOMAaTHYECKON 3ALUMTHI: TMPETeH3MH, NperbsBIsieMble

rocymgapcrsaMH OT HMMEHHM CBOHMX TIpPaXIaH IPyromMy rocyunapcray. Tloxoxuili MeXaHH3M
PacnipoCTpaHeH N0 AHAJNOTHH Ha MNPETEH3HH MeXIYHAPOAHLIX OPraHM3allHli Ijas 3aUIHTBI HUX

are’HToeOB.

176. PaGouas rpynma paccMoTpena "OOMIHA HaGpOCOK" MO TeMe INHIJIOMATHYECKOH 3allHTHI,
comepxauptiici B Jokiagme KomuccHH o paboTe ee COPOK BOCBMOW CecCMHM, M IMOCTAHOBHIA

OCTAaBUTh TOJNLKO TOT MAaTEPHAaNl, KOTOPHH! OTHOCHTCH K AMIVIOMATHYECKON 3alIUTe

stricto sensu. B cdepy oxBara paHHO# TeMbl He OyOeT BXOXHTH YIIepS BCHEACTBHE NPSMOTO
Bpelia, NPUYHHEHHONO OIHHM FOCYHAPCTBOM HpyroMy. WHLIMH CIOBaMH, peds MOHZET TONLKO 0O
KOCBEHHOM yilepOe (HPWYNHEHHOM (U3HYECKHM MM IOPHIMYECKHM JHLAM, B 3aLUATY KOTOPBIX
BBICTYIIAeT TOCYJapCTBO) B OTIHYHE OT NpAMOro ymepba (NPAYHHEHHONO HENOCPeICTBEHHO
FOCyHapcTBy WM ero co6crBeHHOCTH). IlosroMy, mo MHeHmio PaGouell rpynmsl, HYHKT 3 5TOro
Ha6pocKa (3alllMTa OmpeflleNieHHBLIX (HOPM TOCYNAPCTBEHHON COGCTBEHHOCTH M OTHENBHBIX JIHI B

HEKOTOPBIX CHyvyasix), CTPOro roBOps, He SBIAETCS COCTABHOM YacTHIO JAaHHON TEMEI.

177. Pabouas rpynna Takke o6paTuiia BHHMaHMe HA pasidyhe MeXIy TaK Ha3slBaeMoil
COGCTBEHHO OWIIOMATHYeCKON 3aIlMTON, T.e. OGHIMANLHONM NpeTeH3Hel rocymapcrsa B
OTHOLUCHHH ymep6a OZHOMY M3 €ero rpaxXjaH, KOTOPbI He GLUT BO3MelleH NOCPEelCTBOM MECTHBIX
cpenérn MpaBOBOK 3alUWTHI, H HEKOTOPON HHUIUICMATHYECKOM KM KOHCYJIBCKOM NeSATeIbHOCTHIO IO
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ofecneyeHHI0 rpaXfaH NMOMOLULI0 KB 3aLIWTOM, KaK 3TO NpPELyCMOTPEHO B CTATHIX 3 M 5
COOTBETCTBEHHO BeHCKON KOHBEHLMH O IUINIOMaTHYECKHX CHOUICHHSX 1961 roma # BeHckol

KOHBEHIIMH O KOHCYJNHLCKHX OTHOLUEHMSX 1963 roja.

178. Pa6oyas rpynma yclOBMJIach O TOM, 4YTO HasBaHde "JIMIIIOMaTHYecKas 3allUTa" ClenyeT
COXPaHUTB, NOCKOJBKY 3TO CJIIOBOCOYETAaHHE BOLINO B IOPHAMYECKYIO TEPMHHONOFHIO Ha BCex

odMIMaNbHbIX sI3bIKaX OpraHusauun O6bemunHeHHBX Hamui.

179. [Ilpu onpemeneHnM cdepbl OXBaTa JaHHOM Tembl PaGodedi rpynme NpULIIOCh O6pPaTHThCS
K HEKOTOPHIM NPHHUMNAM M TOHATHUAM, MO3BOJISIOLIAM OYEPTHTh HMHCTHTYT IUIUIOMATHYECKON
3alATEl. CTPOrO NPHEEPXKUBA’ACH CONEPXKAHMS TeMbl, PaGoyas rpynma M3jaraeT ee OCHOBHbIE

aCNeKThl, KaK OHM IIPOABAAIOTCH B MEXIAYHAPOTHON NpakTHKE.

1. Cdepa oxpaTa TeMblL

a) Tema £ OTPAHMIMBATOIAACA BTOPUYHBLIMUA HOPMAMM MEXIVH3IDOAHOIO NpaBa

180. Kax ¥ B OTHOIIEHHUH TeMb! OTBETCTBEHHOCTH rocymapcrs, Komuccuu IIpH HU3YYEeHUH

TUTIOMATHYECKON 3alUMTBL CIIEXYET COCPeNOTOYHTh BHHMaHWe Ha NOCTEACTBUAX MeXIYHApPOIHO~
HPOTHBONIPABHOIO JEstHUS (COBEPLICHHOTO MOCPENCTBOM HEHCTBHS HIM Ge3melicTBHS), KOTOpOe

HOBIIEKIO 3a COOOM HaHeCeHHEe KOCBEHHOrO yuiep6a rocymapcrsy OGLIMHO 4Yepe3 MOCPefCTBO

ymep6a ero rpaxjgaHam.

181. Takum 006pa3oM, TeMma GymeT OrpaHHYMBATLCS KONMbHKAIMEN BTOPHYHBIX

HOpM 235/: 3aTparuBas YCNOBHE COBepLICHHS TI'OCYJapCTBOM MeXAYHapOXHO~
TPOTHBONPABHOTO JESHUS B KayecTBe NPENNOCHUIKM, OHa He OYHeT KacaThCS NMpPH 5TOM KOHKPETHO

COfiepXXaHMsl HapYIUeHHbIX MEXIYHapONHO-TIPaBOBBLIX OCGS3aTENbCTB, OyIb TO NHO OGBLIMHOMY WIH

IOrOBOPHOMY TDaBy.

235/ PabGouad rpynma OTMeTHNA pasiHyve MEXIY NMOAXOLOM K 3TOM TeMe M
NepBOHAYANLHBIM IIOAXONOM, NPHHSATHBIM B OTHOLIEHMH TEMBI OTBETCTBEHHOCTH rOCYJapcTB B
1955 roay, mo koropoit CreuManbHEDY ROKIAMYMK B Meprox 1956-1961 romoB NpemcTaBHI
LIeCTh JNOKNAaNoB, KacaBUIUXCA B LIEJIOM BOMpOoca 06 OTBETCTBEHHOCTH 3a ymiep6 AMYHOCTH MIH
HMYIIECTBY HHOCTpaHLeB. OCHOBHON ynmop B paMKax TOM TeMbl B TO BpeMs HNeNalics Ha
[IepBHYHBEIE HOPMEBI, TOTA2 KaK AMILUIOMATHYECKas 3alluTa OyHmeT OrpaHHYMBATLCS BTOPUYHBIMH
HOpMaMH .



b) XapakTep ¢ onupeleleHHe IUILIOMATHYECKOH 3alIHTHI

182. McxO0BsS Hu3 TpaXZaHCTBA DH3HYECKHUX M HalMOHANBLHOM NPHHALIEKHOCTH OPUIHYECKHX
MU, TOCYHApPCTBA NPETEHIYIOT B OTHOLWUGHHSX C JAPYrHMH rocymapcTBaMH Ha HpaBO 06eCHedYHBATH
HX 3alUATY M JOeHCTBOBAaThH B HMX HHTepecax B TeX cClydasx, KOILa KM NpHUYMHSETCS yluep6 H/HIH
OTKa3bIBaeTCs B NPaBOCYOHHM B EPYroM TrocymapcTBe. B 3TON CBA3M JUILIOMATHYECKAS 3alL{ATa
Oblia ompelelieHa B MeXAYHAPOTHON cymeOHOM MPaKTHKe B KadvecTBe NpaBa IocylapcTsa

(cM., Hanpumep, Mavrommatis Palestine Concessions W Panevezys-Saldutigkis
Railway) 236/.

183. Hcropudeckd HMeHHO OTHOLUIGHHS TpaKIaHCTBA JIEXXAT B OCHOBe MpAHaLJICKALIEero
rocymapcTsy mnpaBa 3allIUTBHI, XOTH B OMNpPeHeIeHHBIX CIYy4YasX HAa OCHOBaHMHM MEXIYHapOIHOIr0
CONIAIeHNASL TrOoCyIapcTBO MOXeT GBLITh HALENEHO NpaBOM HOPeICTABIATE APYroe rocygapctBo H

IeWCTBOBAThL B HHTEpecax ero rpaxmaH.

184. 3akpenieHHas B I'aarckoil KOHBEHIIMH O HEKOTODBIX BONpPOCaX, KAacamiIUXcH KOSIM3HM
HAllMOHANBHLIX 3aKOHOB 1930 roga, HOpMa riacuT: "IocyZapcTBO He MOXET OCYUIECTBIATH

IHANIIOMATHYeCKYI0 3alHTY ONHOTO #3 CBOMX TpaXXIaH MO OTHOUIEHHIO K IPYroMy TOCYIapcTBY,
FPaXXIaHWHOM KOTOPOI0 TaKXKe SBISETCS YKa3aHHOe NHILO" (craThd 4). MOXeET BO3HHKHYTDH

BOLPOC O TOM, MpPUMEHHMMa JIH MNO~IIPeXHEMY 3Ta HOPMa H He CllenyeT JH B 3TOM Clydae
HCIMOJIb30BATh TaKXKe KPUTepud IOelCTBHTENLHOrO IpaXkmaHcTBa 237/. HHbIM 06paszoM

CHTyallUss MOXeT OOCTOSTb B Ciydae B3alUUTBI, TpeOyeMoii MeXIYHAPONHLIMH OpPraHM3allHsiMH. B
Ieile Reparation Mexnyuapomssetit Cym 3asiBHJA, 4YTO 3aHidTa, Ha KOTOPYIO NpeTeHIYET
Opranmzanus O6GbeIuHeHHBIX Haluii, OCHOBaHA He HAa TPaXKJaHCTBe IOTepHeBuIero, a Ha ero
CTaTyce areHTa 3TOH opraHHsaumy 238/. Il03TOMY HEBaXKHO, paccMaTpUBaeT JIH

rocymZapcTBO, KOTOPOMY ajJpecOBaHa HpPeTeH3Hs, MOTepleBlIero B KayecTBe CBOETO0 COGCTBEHHOIO
rpaXgaHMHa HIM HeT, IOCKOJBKY BONPOC O rpaXKjaHCTBe He HMeeT OTHOLISHHS K JOMYCTHMOCTH

TaKOH IpeTeH3HH.

236/ Cm. PCIJ, Series A, No. 2, 30 August, 1924 and ibid. Series A/B,
No. 76, 28 February 1939.

237/ Cwm. pmenc Iran-United States, Series A, No. 18, 6 April 1984.

238/ Cm. I.C.J., Advisory Opinion of 11 July 1949, "Reparation for
injuries suffered in the service of the United Nations", 1949, I.C.J.
Reports.
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185. Pap BompocoB Tpe6GyeT mambHellrero o6cyxmenHs. OIHUM K3 HHX SBISETCS BONPOC O

TOM, OCHOBBIBaeTCH JHA MUIUIOMATHYECKas] 3alUTa MCKIIOYHATEILHO Ha IOPHCIMKIHM ratione
personae B OTHOIDeHHH K GeHedbummapy. C OSTHM CBSI3aH BONPOC O TOM, MOXKET JIH

FOCYIapCTBO, TPaXJaHHHOM KOTOPOTO SBISEeTCS HHAMBHI, OTKAa3bIBAIOLUMNCS OT IHILIOMAaTHYECKON
3alIUTLI BTON0 TrOCyJapcTBa, TeM He MeHee OCYHISCTBIAATH AMILIOMATHYECKYIO 3alUUTy JaXe MNpH
Tak¥x o06cTosTeNnbcrBax. JIpyrod BOOPOC — MOXET JIH NHIUIOMATHYECKas 3allMTa OCYLIECTBIISTHCS

[0 YCMOTPEHMIO TOCYHApCTBa, HIM XK€ CYLIECTBYET MPaBO IpaXiaH Ha JMINIOMAaTHYECKYIO 3allUTy.
Eume OfMH BOIPOC — 3TO BONPOC O TOM, MO/KHA JIM JaHHas TeMa OXBaTbIBaTh APYrue (GOpMeI

3aQIUMTBI, MOMHMO mpeTeHsuii. Haxomer, MOXeT G6BITh PACCMOTPEH BONPOC O NPHUMEHEHHH HOPM

TUIIIOMATHYEeCKON 3allMTHI B CIIyYasX INpaBONpPEEMCTBA FOCYIApCTB.

c) OunnoMarwyeckas 3allUTa KacaeTCS KOCBEHHOrO yiiep6a

186. IIpuunHeHHLI KaKOMy-JHOO rpaXHaHHHY VIIepO, KOTOPHLIH NOpHHHMaeTcd Ha cebd
rocyapCcTBOM, HAa3bIBaeTCS KOCBEHHbIM. Takas mepexavya OTBETCTBEHHOCTH MO3BOJSAET
KOMIIGHCHUPOBATh OTCYTCTBUE MPSMOr0 HIOCTYIa K rpaXjgaHaMm B Me)xnynéponﬂoﬁ chepe. B TakoMm
cllydyae TOCYJapCTBO BMEIIHMBAETCS C HEJBI0 "O00eCHeYHUTh B JMIE CBOMX NOMIAHHBIX YBaXXKeHHeE
HOPM MEXIYHApONHOro mnpaBa" (Mavrommatis). Korga yiiep6 HaHOCHTCS areHTy KaKol—-iu6o
MeXJIYHapOZHON OpraHu3aliM, OHA MOXKET OCYLIEeCTBISTh (DYHKIHOHANBHYIO 3allUTy OT HMEHH
areHTa (3alUULUAaTh NpaBa areHtra) Oe3 yulep6a MIS BO3MOXXHOCTH BBICTYIUICHMS HAIMOHAILHOIO

rocymapcTBa B €ro HHTepecaX B CHIY HMIUIOMATHYECKOW 3alIuTHI (Helo Reparation).

187. BosaukaeT TaKXe BONpPOC O Bupje yuiep6a, B CBSI3M C KOTOPBIM MeXIYHapOIHAas
OpraHu3alus MOXET OCYLUeCTBISITH 3aluuTy. B Jelle Reparation MexnyHapouubmi Cyx
OrpaHKMII yiep6, B CBS3M C KOTOPBbIM OPraHM3anusi MoOria Tpe6oBaTh BO3MEILUEHMSI, TOJILKO
yiiep60M, HNPOHUCTEKABIIMM M3 HapylleHWs: O6S3aTeNLCTBA, COCTOSBILUEr0 B OKa3aHHUM COmedcTBUS
areHTy OpPraHu3aliid IPH HCHOOJIHEHHM MM CBOMX CIYXXeOGHBIX O06A3aHHOCTEeH 239/. Ha
HaHHOM orane PaGoyas rpynma He BbICKasbhiBaeT CYXICHHH O TOM, MOJKHA JIH TeMa

" IMIUIOMAaTHYeCcKasl 3allUTa" BKIOYaTh B cebsl 3allUTY, KOTOPYIO TpebyioT mist cebs
Mexmynlaponﬂble OpraHH3allMK B MHTEpecaX CBOMX areHToB. IlpuHuMasi BO BHHMayMe CBA3b

MEXHIY 3allMTOM, OCYLIECTBISEMOM rocyEapcTBaMH, H (QYHKIIMOHAJLHON 3alluToM,
OCYLOECTBISIEMON MeXIVHAPOIHBIMH OpraHH3auMsaMu, Pa6Gouast rpynna JOroBopmiack O TOM, YTO

OOCIHICIHIOK CHeNYET H3YYHTh Ha HAYAJBHOM OJTalle pa60'rm HaJ TeMON, ¢ TeM YTOObI MO3BONMTH

KoMuccun NpUHATL TO MIH HHOE pellieHue HOVHOBOII)’ €€ BKJIIOYCHHS B HAaHHYIO TEMY.

239/ Ibid, p. 182.

- 154 -



188. TIlommepxKa HAIHOHAJILHLIM IOCYIapCTBOM IPETEH3HH HaeT €My OnpeleleHHYI0 cBoGomy
B ONpeleiieHHH BMECTEe C IPYrHM TOCYIapCTBOM TOr0, Kakyi $opMy HOIXHO NPUHATH
YperyiHpoBaHNe B HHTEpPecax YCTPaHEHUS NOCHLICTBHN, KOTODOEe TaKXke MOXeT BKIOYarh B cebd

BBIIATBI A KaKOH-JHOGO TpPYINGLI JIKIL.

2. ConepxaHue TeMbI

189. Tema IMMICMAaTUYECKON 3alMUTHI OXBATHIBAET MO KpaftHe#l Mepe 4YeThipe OCHOBHLIE
obiacTd: i) OCHOBaHHE NI ZUIUIOMATHYECKOW 3aLUUTHl, HEOGXOMMMYIO CBS3b MEXIY

6eHebUIHAPOM M TOCYHAPCTBAMH, KOTOPHIE OCYLECTBISIOT IHINIOMATHYECKYIO 3ali{MTY;
ii) HCTHBI B OTBETYHKH TIpH JlHHHOMaTH‘!eCKOﬁ 3aluTe, T.e. Te, KTO MOXeEeT INpeTeHHOBaTh

Ha JMINIOMATHYeCKYIO 3allMTY H OT KOro; 1iii) yclmoBHsi, Ha KOTOPBIX MOXeT OCYLIEeCTBIAThLCA

OHIITOMATHYeCKAas] 3alyMTa; ¥, HakoHel, iv) TOCHEICTBHSN IMIIIOMATHYECKOH 3alUTHI.
PaGouas rpynma BbIAIBHJIA DS BONPOCOB B pPaMKax KaXIoM M3 THX ueThIpex obaactell,
HYXIZOUWHUXCS B UsydeHHMH Komuccheli.

TnaBa mepBasi. QOcHOBaHUe [N IHUMAOMATHYSCKOMN 3alllUTH!
A, DuUznYecKHe IHIA

1. I'paXxpane, HenpepLBHCE IpaKIZAHCTBO

2. Jluna, HMelolMe MHOXECTBEHHOE TPAXIAHCTBO: Mpeobiiagarouiee rpakIaHCTBO,
NOJIIMHHASL CBSI3b, IeHCTBUTENbHOE TI'PaXKIAHCTBO, TIPaXIAaHCTBO "bona fide”

a) B OTHOUIEHHH TPETHHX IOCYIApPCTB

b) B OTHOLIEHWH OTHOrO M3 rOCYIApCTB TpakKJaHCTBA
3. HHoCTpaHILBI, COCTOSAUIHE HAa rOCyIapCTBeHHOM Cayx6e
4. Jlunma 6e3 IpaxXIaHCTBA

5.  Herpaxpmane, o6pasyiolliie MEHBUIHHCTBO B IpPynne IpaXkHaH, NpPeTEHIYIOWMX Ha
3AUTUTY

6. Herpaxxmane, B TeYeHHe IIHTEILHOIO BPpeMEeHM IIPOXKHUBAKLINE B roCylapcrBe,
HaMeDPeBaALIEMCA OCYIUISCTBUTL ITHINIOMATHYECKYHO 3alIHTY

7. Herpaxxmase B paMKkax MEXOYVHAPOIHLIX OPraHHU3allMi 0 MHTerpauHy
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B. IOpuguueckyie JHIA
1. Kareropuu OpUIHYECKHX JIMIL

a) KOpHopaiiuy, acCOUMallMH pPasHOOGpPasHbIX ¢OpM B pPasNUYHEIX NPaBOBBIX
cHCTEeMax

b) TOBapHIECTBA
2. CTpaxoBLIHKH

3. IIpaBO MOMEEPKKHU INPETEH3UH B CHTYALIMSIX MHOXKECTBEHHOI'0 TpPaXHTaHCTBA H B

0COGLIX chydyasx ((dakTopel: HAUMOHAILHAS NPHHALIEXKHOCTh IOPHIUYECKHX JIMLL,
TEOPHH KOHTPOJISA HJIM HalUOHAJIBHOU NPUHALIEKHOCTH aKIHOHEPOB)

c. Hpyrue ciy4aum (cyga, BO3LYLIHOe CYHHO, KOCMHYECKMH JeTaTelbHbI anmapaT H T.X.)

D. Ycrynka npereH3uit

I'maBa BTOpas. CTOpOHBI B HWIJIOMATHYECKOM 3aIHWTE
{HCTUBI ¥ OTBETYMKHM B JWINIOMATHYECKOW 3ailure)

A. FocynmapcrBa

B.  MexpayHapoiaHbie OpPraHM3alMH (" YHKUMOHAJIBHASL" 3alUKTa)

c. PeruonanmHeie OpPraHM3alliH MO 3SKOHOMMYECKON MHTEerpamuy

D. Opyrae o6pa3zoBaHus

T'naBa Tpeths. Ycaosust NPefOCTABICHUS JIUNIOMATHYECKON 3aUINTHI

A. Ipensapurenvubie COO6PAKEHHS

1. IIpestoMupyeMoe HajuyMe HApYLIEHHS T'OCYZAPCTBOM KaKOro—IH60 MeXIYHapOJHOIo
06s13aTeNbCTBA

2. IIpaBUIIO0 "HMHCTBIX PyK"

3. JLOKa3aTenbCcTBO rpakIaHCTBa

4. Hcueprianue BHYTPEHHHX CPEICTB NPpaBOBON 3alliUTHI
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a) chepa 0OXBaTa M 3HAUEHHE
b) cynebHble, aNMHHHCTPATHBHBIE H [IHUCKPELMOHHBIE CPeICTBA IPABOBOM 3alllHTHL
c) HCKIIOUeHHMe W3 TpeGoBaHuWs HCYEeDPHaHHs BHYTPEeHHUX CPEICTB NpPAaBOBOM 3all{UTHI

i) O4YeBHOHAS 6ecrnoNie3HOCTh HCIOAb30BAHUS BHYTPEHHMX CDENCTB
NPaBOBOM 3alIMTHI

ii) OTCYTCTBHE 6e30MacHOCTH IS 3asBHTENSL B MecrTe, Tle MOIYT OBITh
Peasu30BaHbl BHYTPEHHHE CpeNCTBa INPaBOBOM 3aLHTHI
iii) HONIepPKKa 3HAYMTENHHONO YHCIA AHAJIOTMYHBIX TPETeH3HH

5. Lis alibi pendens (HeBO3MOXHOCTbL OXHOBPEMEHHOIO 'pachOTpeHnﬂ OFHOI0 H
TOTO e MCKa B PasHBIX CYAeOHBIX OpraHax)

6. Bo3melicTBHe ANLTEPHATHBHBIX MEXIYHAPONHBIX CPeJCTB IIPABOBOH 3alllHTBI
a) 1mpaBo OOpalieHds B IPaBO3ALIMTHBIE OpPraHbl

b) npaBo 06pailieHHss B MeXIYHapOIHble TPHOYHanmsl B OGJIacTH HHOCTPAHHBIX
HHBECTHLIMH

c)  Ipyrde MpolegypHble OBS3aTeILCTBA

7. Bolipoc 0 CBOEBPEMEHHOCTH; IOCHeICTBUS 3afepKKH HPH OTCYTCTBHH HODM,
KacaloUIHXCcsl CPOKOB IAaBHOCTH

IpencraBieHHe MeXIYHapPONHON MpeTeH3UH
. .
1. 3HaveHue yuiepba B KadecTBe OCHOBAaHHS IJNST NOXA4YM TIPETEH3HH

2. HopMa 0 HAIMOHAIBHOYM TNPHHATJIEXKHOCTH NPETCH3UH

OG6CTONTeNLCTBA, B KOTOPBIX TOCYNAPCTBO CUYMTAETCS NOMAEPKABLUIEM TpeGoBaHHe O
TIPefOCTABICHUH NMILIOMATHYECKON 3aLIUTHI

OTKa3 JHI2 OT HUIIOMATHYECKOH 3alllHTHI
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I'maBa yerBeprag. IlOCHeNncTBHS HMILIOMATHYECKON 31U ThI

A. Coriacue H yHOBIETBOpeHHe

B. Ob6pamiende B cyue6GHBIN OpraH nd PacCMOTPEHHIO ¥ YPEryiUpOBaHHMIO NIPETEH3UH
C. YperynupoBaHue Ha OCHOBE eTHHOPA3OBBIX BHILIAT

D. YcTpaHeHMe WM TPHOCTAHOBICHHME HEHMCTBHS YACTHBIX npas

BE. BosgelicTBHe Ha yperynMpoBaHMe IOCIELYIOLIEro OOGHapyXKeHUS OLUHOKHM, O6MaHAa H T.X.
C. DByaviuas pabora Komuccuu

190. Ha cBoeM 2501~M s3acegaHuM 11 moass KoMHMccHS HasHaumma r—Ha M. Bennyny
CnempanbHbIM JOKNATYMKOM NO 3TON TemMe. KOMHCCHS PeKOMeHIOBaa CroeLallbHOMY

FOKIANYUKY NPENCTaBATL Ha CHEAYIOLIEH CEeCCHHM MNpeNBapUTENbHLIN NOKNAX Ha Gase niaHa,
npeioxKeHHoro PaGodedt rpynmoit. KOMMCCHS Takke pelIMNa, 4TO elf CHELYET MOMBITATHCS

3aBCPUINTL IIEpBO€ YTEHHE MPOEKTa N0 TeMe K KOHI(Y HBbIHELIHEero NATHICTHS .
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ITIABA 1IX

OIIHOCTOPOHHHE AKTbI I'OCYOAPCTB

A. Bsgejnenue

191. B nokiaame o paboTe CBOeH COPOK BOCBMOM ceccud KOMHCCHS MeXIYHApOIHOrO mpasa
npennoxuna IenepanbHOM Accambiiee BKIIOYHTH NPaBO, Kacaiolieecs ONHOCTOPOHHHX AaKTOB
TOCYHApCTB, B KauyecTBe HOBOM TeMbl, NOEXOHAINEM IS KOTHDHKAOHH H IPOrPecCUBHOr0

PasBUTHS MeXIYHAPOSHOr0 MpaBa 240/.

192. B ceoe#i pesomorun 51/160 lenepanbhas Accambies npemiroxuna Komuccuu
MEXIYHapOOHOro MpaBa H3Y4YHTh TeMy "OXHOCTOPOHHHE aKThl IOCYHAapCTB" M ONPEIEIHUTh €€ OXBaT
M cofepKaHue B CBeTe MHEHHMH MW 3aMeYaHWUM, BBICKa3aHHBIX B Xome o6¢yXuenus 8 Illecrom
KOMHMTETe, a TaKXe JIOOBIX IMHCLMEHHBIX 3aMedYaHui, KOTOPhle MpPABUTENLCTBA MOTYT

NPEenCTABHTE.

193. Ha cBoem 2477-M 3acemaHud 15 Mas Komuccus yupenuna Pabouyio rpymmy s

paccMOTPeHHS STOM TeMb! 241/.

194. Ha cBoem 2512-M 3acemannu 14 uons Komuccus paccMoTpena ¥ OS06pHIa JOKIAL,

PaGoueit rpynmel, KOTODBIA BOCIHPOM3BONUTCS HEHXE B pasfiede B.

240/ Cm. Odwunvanvusie oTHeThl [eHepanbuowi Accam6iew, N9ThIECAT NepBas CeccHs,
Honomnenve M 10 (A/51/10), cTp. 227 m 324-325.

241/ Ynenckult cocraB Pabouelf rpymmer cM. Bblle B MOANYHKTE C) NYHKTA 8.
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B. [Hoxmam Pa6ougit rpynmel

195. Tpynma npuHsia BO BHHMaHMe "OGLIMi HAGPOCOK" [UIS M3YyYeHUsS OLHOCTOPOHHHX AKTOB
rocynapcTs, mpefcTaBieHHbIH KoMuccuell B Jo06aBlleHH# 3 K NPRIIOXKEHHIO II K ee JOKJIagy o

paboTe ee COPOK BOCBMONM CecCHMH 242/, a TakXKe TeMaTHYECKOe Pe3loMe OGCYXIEHMS,
cocrosiBuierocst B Illectom komurere I'eHepanbHOM AccaMOiieM Ha ee MATHLIECAT MEPBOHN

ceccuu 243/.

1. ACJIeCO0 HOCTb _H_BO3MOXHOCTb NPOBEHEHHS 3TOrQ HCCIeNOBaHUA

196. Pa6ovyag rpynna NpHILIa K MHEHHMIO O TOM, 4YTO paccMoTpenue Komuccueilt Tembl
"OZHOCTOPOHHME aKThl FOCYJApcTB" C LeJbI0 HadaTh PaboTy MO KOZMGMHKALUH K IPOrPECCHBHOMY
PasBUTHIO MNpPaBOBLIX HOPM, NPHMEHHUMBIX K TaKWM aKTaM, SBISETCS LeNecoO6pa3HbIM M

BO3MOXHBIM C YYeTOM, CpeIH MpPOYEro, CIeNYIOLIHMX COOBpaKeHHI

- B CBOMX JEHCTBHSX B MEXIYHapoIHOH ccdepe rocymapcTBa YacTO COBEPLIAIOT
OBHOCTOPOHHHE aKThl ¢ HaMepeHHEM MOPOIMTH IPABOBbIe HOCHEHNCTBUS. 3HaueHHE

TaKHX OJHOCTOPOHHHMX AaKTOB IOCTOSHHO BO3pactaer IO Mepe 6510pr[x IMONMUTHYECKHX ,
JKOHOMUYECCKHUX H TEXHOJIOTHYECKHMX npeoﬁpasomuuﬁ, NPOUCXOISIIIHX B HallM OHH B

MEXIAYHapOTHOM cooﬁmecme, H B YaCTHOCTH CTPEMHUTEJBHOI'0 Pa3BUTUSI CPEICTB

H3JIOXKECHUSA H Hepenadyu qu)opMamm 0 MO3ULMAX U HEeHCTBUSIX rocymapctB;

- IIpaKTHKa rocyJgapCcTB B obiracti OOJHOCTOPOHHHX IOPHUIHYECKHX aKTOB, HPOSBIAIOILIANCT
BO MHOrMx ¢dopMmax M CHTyalusxX, cTala npeaMeTOM HCCIIeIOBaHHS B
MHOrOYHMCHEeHHBIX HAy4YHbBIX pa60'rax H 3aTparvBacTCAd B HEKOTODBIX peHISeHMSIX
MexIyHapogHOTO Cyma u APYTHX MEXKIOYHAPOOHLIX CyIOB; TaKUM oGpasoM, HMeeTCA
JOCTATOYHLIM 00BeM MaTeprajioB [HJisi NOPOBENEHHSA HUX aHanu3a H CHCTeMaTHU3alUuM

KomMuccueii;

- B MHTepecax NpaBOBOH CTAGMILHOCTH M JUisi oGecneyeHHs 6GOiblledl yBepeHHOCTH,
MPEICKa3yeMOCTH M CTaGHIBHOCTH MeXKIYHAaPOOHBIX OTHOLUEHMI M YKpemlIeHHS TaKHUM

06pa3oM MNpaBOMOPSIIKA LENeCO06pa3sHO MONLITATLCS BHUICHHTb, KaKUM 06pa3oM
IEeACTBYET 5Ta KaTeropvs akTOB M KaKOBbI MX INPaBOBbleé HOCIEICTBHS, YETKO

H3JIOKUB IIPpH 3TOM HNPHMEHUMbLIE HOPMbLI MpaBa.

242/ A/51/10, crp. 342-347.

243/ A/CN.4/479, uyHKT 96.
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2, OxBaT ¥ comepXaHWe TEMBI

197. C yueroM npocs6sl [eHepanbHOH Accambies, BbICKa3aHHOHM B NMYHKTe 13
OCTAHOBAAIOLNEY YacTH pPe30NIouu 517160, Pabouast rpyina COCPeNOTOYMIIA CBOS BHHMaHHE Ha

OnpeneieHHH OXBarTa H COOCPXKAHMA IaHHOM TeMbl.

a) Oxsar_TeMBbl

1%8. IloBemeHwe TOCYZapcTB B MEXIYHapogHON cdepe HEHU3MEHHO MPOSBASETCS NOCPEICTBOM
WHIMBUIVAIBHBIX HHHIHATHB H OOTHOCTOPOHHHX OeHiCTBHM, XapaKTepU3yIOUIUXCA MHOXeCTBEHHOCTBIO

meieit, ¢$OpM M colepXaHHsA. Takoe NOBeleHHe OXBATHIBACT MOJUTHYECKHE, DKOHOMHYeCKHe,
KYJILTYPHBIE W COLManbHble NEMCTBHSL, & TakXKe IeHCTBAS B O6IacTH OGOPOHBI H 0€30TMacHOCTH K

Apyrue HOeWCTBHSI, T.€. BCKO raMMy BHICB IE€ATEJBLHOCTH, MOCPEILCTBOM KOTOPBIX KaXmoe
TOCyIapcTBO TIPOSBIASAET CBOK BOJIO H JelcTBYeT B CBOMX BHELIHHX CHOLIEHHSX. IlosTomy

riraBHas 3ajadya PaGoved rpymnbl 3aKNOYANach B THONLITKE ONpeleNUTh NpPSIMET HCCICHOBAHHA,
T.€. YCTAHOBHTH, KaKasl KaTeropyds OCIHOCTOPOHHHMX AaKTOB TroCynapcTB 3acJIy>XKHBaeT ocoboro

BHHEMAaHHUA .

199. [Ipynma yYHTBIBaJa TO OBCTOATENBLCTBO, 4YTO B "O6Imei cxeMe" KoMuccus
MeXIYHAPOLHOTO MpaBa B UEAOM OXapaKTepH3oBafa MpelMeT HCCIENOBaHHS KaK OJHOCTOPOHHHE
aKTBI TOCYIAPCTB, UOCTENCTBHS KOTOPHIX HMEIOT KOHKPEeTHOE OTHOLUEHWe K cdepe

MeXIyHapoOEHOro mpasa 244/. TakoW oXxBaT BHOBb npemiaraetcd B O6uieM HaGpocke,
BKJIIOYEHHOM B J06aBieHHe 3 K HaHHOMY IpPHIOXKEHHIO 245/.

200. TakuM o6pa3oM, peub HIET O TeX OFNHOCTOPOHHUX aKTaX rocyfgapcTs, KOTOpbIe

NOPOXMIAOT HPaBOBbIE TOCHENCTBHS, cO30aBas, IpH3HABas, 3alluMilads WIH H3MCEHIA npasa,
00653aTelIbCTBA WJIM K€ INPaBOBBIE CHTYallHH. IToaTomy 1meaecoo6pa3Ho OTKa3aThes OT

HUCCIIEMOBAHHSI TeX BHUIOB KEATENBHOCTH TOCYHApCTB, KOTOPbIC HE HMEIOT TAaKHX NPaBOBBIX
OCIeACTBHMN . HpenCTaBnﬂeTcx TaKXKE uenecooﬁpa:sﬂbm OJHOBPpeMEHHO OTKa3aThCs OT

PAcCMOTPEHHs BONPOCOB, KACAIOLUUXCS OMpeleleHHs H MOCAeICTBHHA MeXXYHApPOIHO~
IPOTHBOMPABHBIX JIESHMH, MOCKONLKY OHM H3Y4aioTCs B PaMKax TEeMbl O MEXAYHAPOLHOW

OTBETCTBEHHOCTH .

244/ BA/51/10, npunoxeHue II, crp. 326.

245/ Tam xe, crp. 342.
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201. OcCHOBHOH XapaKTepHON 4YepTOM OLHOCTOPOHHMX IOPHIMYECKMX AKTOB SBISETCH — M 5TO
JIOTHYHO — MX OIHIOCTODOHHWM XapakTep. OHH COBEPLIAIOTCS OZHOM CTOPOHON (NO—JATHIHH

"latus") . Komuccuss He HCKIIOYaeT Tak Ha3bIBaCMble "KOJNJICKTHUBHBLIE" HWIH "COBMECTHbIe"
aKTbl, NOCKOJIbKY OHH COBEpLUHAIOTCS OOJLIIMHCTEOM rocynapcTB, KOTOpPble OXHOBPEMEHHO MIM

N2pajleibHo, B KavecTBe eIHHOrO G6J0Ka, BBIPAXKAIOT OOHY H TY XKe BOMI0 K NOCTIKEHHIO
ONpefleNeHHBIX MPABOBLIX MOCHENCTBHA, M NMPH STOM HET HEOGXOLMMOCTH YYacTHs LPYTHX

CYGBEKTOB MIM "CTOPOH" B HOpPMe NPUHATHS, BCTPEYHOIO MpPEZOCTABICHHS H T.M.

202. Ccpuika B Ha3BaHMM 3TON TEMBI Ha OOHOCTOPOHHHE AaKTBl [OCYIAPCTB TaKXe

NOfpasymMeBaeT B NPHHLHIE HCKIIOYEHHE M3 Chepbl HTOr0 HCCIENOBAHMA ONHOCTOPOHHHX aKToB,
COBepLIAeMBIX JAPYrMMM Cy6BheKTaMH MEXTYHAapONHOTO NpaBa, M, B YacTHOCTH, BechbMa BAXKHON M

PasHoo6pa3HOM KaTeropuM TaKMX aKTOB, COBEPLIAEMEIX MEXIYHAPOTHBIMH OPraHHU3aLUAMH .
B O6uieit cxeme, comepxaieidics B moknane KOMHCCHH O ee JOJITOCPOYHOR IMpOrpaMme

PaboTEL 246/, B KayecTBe HAPYrMX BO3MOXHBIX TeM IS OYLYLIEro HCCIIeNOBaHUS B paMKax
TeMBI O MpaBe OXHOCTOPOHHMX aKTOB TOCYAAPCTB NPEAYCMATPUBAIOTCH INPABO, NPUMEHMMOE K
PE3OIIOUHUIM MEXIYHAPORHBIX OPraHM3alui, ¥ KOHTPONb 3a MX AeHCTBUTENBHOCTHIO. Bompoc o
TIATeJLHOM H3YYEHHH OXHOCTOPOHHMX aKTOB MEXAYHADONHLIX OPraHM3alMil ClefoBaso 6Ll B

HajuIexalee BpeMs pacCMOTPETh B KayeCTBe BO3MOXHON TeMbI Mt paGOTBL B GynyleM.

203. PaGouasi Ipynma Y4uTBIBANA TO, 9YTO B MPOIECCe 3aKIIOYEHMS, H3MEHEeHHs!, BBUIONHEeHHS,
NpeKpAIeHUs] NeHCTBHSA ¥ T.H. MEXAYHapOIHEIX JOrOBOPOB TOCYNApCTBA COBEPIIAIOT aKThI,
KOTOpBIE HOCAT prima facie, eClM MX pPacCMaTPHBATh B OTAENBHOCTH, OLHOCTODPOHHMM XapaxkTep

(Hanpumep, npHCOeNHHeHMe, [EHOHCALMA, OTOBODKH, BBIXOH M3 JoroBopa). Tem He MeHee
- I'pynma cyMTana, YTO XapaKTepHbIE YepTHI M MOCHENCTBHS STHX aKTOB yXe PeryJupyioTcs MpaBOM
MEXIYHapOAHBIX TOroBOPOB H HET HEOGXONHMMOCTH, HTOGHI OHM CTalM MPEIMETOM

AOMOJHHUTECALHOIO PACCMOTPEHUST B paMKax npemyiaraeMoro HOBOIO HUCCNEeHOBaHHSA .

204. Ananoryg4sHble apryMeHTHl BIIBHTANKMCH HpH PACCMOTPEHHH BOIPOCA O BO3MOXHOM
BKIIIOYCHHH B 3Ty TE€MY OAHOCTOPOHHMX aKTOB, KOTODble I'OCYZapcTBa COBepLIAIOT B 0GJACTH
MEXJAYHApPOMHON IOCTHIMH. B YacTHOCTH, yHmOMHHaNachk KBaNdUKaIUsI B KauecTBe

OMHOCTOPOHHErO aKTa MPUHATHUSA (aKyIbTATHBHOIO 3asiBICHHUs COINIACHO NYHKTY 2 CTAaThH 36
Craryra Mexpnynapogsoro Cyma. Pa6ouas rpynna npuuuia K MHEHHIO O HeOOGXOLUMOCTH

OTJIOXHTH HCCIHEeIOBaHUE 3TOMH KaTCropuM aKkToB, CYHTasi, YTO TaKHe aKThl HMEIOT HOTrOBOPHYIO

OCHOBY .

246/ Tam Xe, crp. 326.
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205. Takas xe NMO3HRILINA 6ul1a 3aHATA B OTHOUISHHH BHYTPCHHHX aKTOB (SaKOHBI, ITeKpeThi,
TMOCTAHOBIIEHHN ) , KOTOPBIe He HMEIOT KaKHMX—Ju60 MOCHENCTBHE B MeXIYHapO[HOM INJaHe.
OmHAKO BHYTPEHHHE aKThI, KOTOPbleé MOTYT HMETh NOCIeICTBHS B MEXIyHapOLHOM IITaHe, TaKHe,
KaK (UKCAPOBaHHe NpeNeNOB PAaclIMPEeHMs OPHCOMKLUHMHM HAl MOPCKMMH DaliOHaMM B ee

PasNIMYHBIX BO3MOXHEIX ¢OpMax (TeppUTOPHANLHOEe MOpe, MNpHIeXalulas 30Ha, SKOHOMHYECKas
30H2, HCXONHBIC JHHHH H T.[K.), OO/KHBI ObiTh BKIIOYEHB! B TOM Mepe, B KaKOH TakWe
OLHOCTOPOHHHE AaKTHI CO3HAIOT IPaBOBBIE CHTYAI[MM, KOTOpble SBISIOTCS NPOTHBONOCTABAMEIMH B

COOTBETCTBHBR C MCEXIOYHapOUHBIM IIPpaBOM.

206. PaGouast rpynma TaxKe YYHTBIBANA BaXXKHOEe B3aHMOJENCTBHE MEXAY ONHOCTOPOHHMMM
aKTaMM TOCYEApcTB M O6LIYasiMH, OLHAKO NPeNNodja He BbICKa3blBaThCH a priori mo Bompocy o
BKIIIOYEHWH B MPEJCTOAIee HMCCAENOBAHHE MM MCKIIOYEHWH U3 HEr0 TAaKMX aKTOB, KOTOpHIe
MOTYT cnoco6cTBOBaTh (GOPMHDPOBAHMIO OGBLIYHOrO MpaBa. BTOT BONPOC NOTpebyeT PaszbACHEHHS

o Mepe NpOABHAKEHHA H3YUCHHA LaHHOH TeMbl.

207. [Ipynma TaxXe PacCMOTpesla BONPOC O TePMHHAaX, HCMOAb3YeMBIX WIS ONpelelleHus
npeIMeTa MCCIeNOBAHMS, M BCJAEACTBHE 3TOT0 HEOOGXONHMOCTh HJIM IIeleCO06PasHOCTb H3MEHEHHS
Ha3BaHUA TeMbl. OHa paccMOTpelia PasiIHYHbie BBIPAKEHHS, HCHONb3yeMble B paboTax
CHOELHANTHCTOB ¥ B CYNeOHBIX pellleHHsSX, 4 HMMEHHO "ONHOCTOPOHHHE aKThl, "OZHOCTOPOHHME
3a4BNeHHA", "ONHOCTOPOHHee COTMacHe", “ONHOCTOPOHHHe OGH3aTeNbCTBA™, "ONHOCTOPOHHHE
IOpHIMYEecCKHe aKThI", "ONHOCTOPOHHME CHEIKH" M T.H. YNOMHHAIMCL TaKXKe AJETeDHATHBHBIE
BAPHAHTHI ¢ UENbI0 HCKIIOYEHMS NPUIAraTelbHOTO "ONHOCTOPOHHHN"™ H3—3a €ro BO3MOXHBIX
BHETIPaBOBLIX OTTEHKOB. B CBA3H ¢ 9TEM OBUIO COYTEHO IeMeCOOGPA3HBIM MpeXIe BCero
pa3paGoTaTh ONpefelieHHe IO CYLIECTBY ¥ BBIABUTH OCHOBHBIE XapakTepHbie YePThbl aHANM3HPYEMOrO

deHOMEHa, oOnpelelHB ero MNPaBOBYID TPHPOLY M COCTaBAAOLIHE 3JIEMEHTHI. B TakoM cMEICHe,
TI0 MeHbLlIel Mepe Ha JaHHOM, NHePBOHAYAIBHOM 3Tare, BbIpaXeHHe "OTHOCTOpOHHHE

IOPHIUYECKHEe aKThl FOCYHApCTB", KaK MNPemCcTaBIACTCSA, HAWTYIHINM 06pa30oM YKa3blBaeT Ha TO,
yTO HMeJa B BUEY KOMHCCHA, npemjaras 3Ty TeMmy.

208. [Ilosnumu, 3aHsThie PaGouedi rpymmofi B OTHOLUEHHM BOINPOCOB, YNOMSAHYTBIX B
OpeAbIIYUIMNX NYHKTaX, WMEIOT TNpeIBapUTedbHBI XapakTep, INOCKOJIbKY OKOHHYATeJbHas OLeHKa
chepnl nipelcToALIel paGoThl MOXeT ObiTh CHeNlaHa TOJBKO € MOMOLUBIO [IPOBENEHHS TUIATEIBLHOI0

aHaJlN3a BceX AacleKTOB 3TOW TeMBbl.
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b) ConxepxkaHpe TeMBI

209. Pa6oyas rpynma cUWTana, 4YTO TNaBHAs LieMb MCCIEZOBAHMS 3aKJIOYAeTCS B BbISBICHUM
COCTABISIOMIMX BJICMEHTOB M MOCIEACTBHM ONHOCTOPOHHMX IOPHIHYECKHX aKTOB TOCYHAPCTB M B
¢$OpMYIHpPOBAHHM HOPM, KOTOPble K HHM NPHMEHSIOTCS B LIeJIOM, PaBHO KiaK M JIOGBIX

CHIEUHANLHBIX HOPM, KOTOPbIE MOTYT KacaThCSl ONpeNeNeHHBIX BHIOB MIM KaTeropHil MOXOGHBIX

aKTOB.

210. PaGowas rpynma cyuTama, 4ro OG6IMi Ha6pOCOK, NpemaraeMbmi B J0o6aBieHuH 3 K

moxkaamy KoMuccum 3a 1996 rom, MOXeT CIYXHTh OCHOBOMN ANt OpOBEOeHMS HUCCIeTOBaHUS,
. KOTOpyro moTpeCyeTcsi pa3BHBAaTh II0 Mepe PacCMOTpeHHsS TeMbl. Ha HaHHOM 3Tane Pa6ouas

rpynma OrpaHH4YMiach MepepabOTKON 3TOr0 Ha6pocKka ¢ HEKOTOPHIMH NOMOMHMTEIbHBIMH
YTOUHEHHUAMH, COXEPXKAIUMMUCI B BOCIPOH3BOXHMOM HHXKE €ro BTOPOM BapHaHTE, MPU TOM
TIOHUMaHWH, 4YTO BOMNPOCHI, KacalolIMecs HaJbHEHINEro Da3sBMTHS M MOPSOKa H3yYeHMs 3TOM

TeMbl, OYHYT PacCMOTPeHHI B MepBOM JoKiage CremHalnbHOr0 MOKIaTyHKa.

3. HCCIEeNOBAHNS ONHOCTOPOHHHX OPHUIUYECKHX aKTOB IQC CTB

InaBa I. Omnpefenenne OTHOCTOPOHHHMX IOPHUIMYECKHX AKTOB TOCYLAPCTB

OnpefeneHne MX OCHOBHBIX SJIEMEHTOB M XapaKTepPHCTHK
a) BO3MOXKHOCTh NPHCBOWUTL aKT TOCYHAPCTBY KaK CYOBEKTY MEXIYHAPOLHOro Ipasa
b) OHHOCTOPOHHMI XapakKTep aKTa

c) HOPMaTHBHOE COOEepXaHHE: H3BSBIICHHAE BOJIM C HaMepeHUEM BbI3BaTh
MEXIOYHAapOOHO—-IIPABOBEIE HOCHEICTBUSA

d)  nyGIMYHOCTh BOJNEH3BSABICHHS

e) o0sizaTesqbHAst CHNA, MPpU3HAHHASL MEXIYHAPOHHBIM IIPaBOM

Inasa II. Kpurepuu KiaccHdMKaIMH OZHOCTOPOHHHX IOPHIHYECKHUX aKTOB rOCYIapCTB

a) 00 HX MaTepHAILHOMY CONEPXKAHHI0 U HUX HOCIEHCTBUSM
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b)

c)

o aupecary (aKThbl, aIpecOBaHHbIEe OOHOMY, HECKOJIbBKHM HIH BCeM Gyﬁ’BeKTaM
MeXIYHapOAHOTO NpaBa)

no dopme (NHUCLMEHHBIE HIM YCTHBIE, SBHBIE HIIH Noopa3syMEBaeMBbIe)

CnaBa III. AHanu3 GOpPM, XapakTepHCTHK H MOCHeCTBAM OTHOCTOPOHHHX AaKTOB, 4alile BCeTo

a)

b)

c)

d)

e)

T'maBa 1IV.

a)

b)

<)

d)

BCTpevaloMIMXcd B INPaKTHKE TOCYHapcTB

OMHOCTOpPOHHEe OOelllaHMe HIM corjiacue
OXHOCTOPOHHUN OTKa3

npHU3HaHKHe

MPOTECT

HHOC

Ofpe HOPMBI, MPHMEHMMble K ONHOCTOPOHHHMM IOPHIHYECKMM aKTaM

¢$HoDPMEBI
i) IeKIapaluM, 3aiBJIeHHS ¥ YBeAOMJeHHS, NHCbMEHHbIe HII¥ YCTHBIE
ii) MoBeJeHHe

HOCIeICTBUS
i) 00653aTeNbHBIN XapaKTep OXHOCTOPOHHEr0 akTa [ TOCyHapcrsBa—aBTOpa
ii) co3fgaHHe TMpaB B TOJNB3Y APYTHX TIOCYHapcTB

1ii) OTKa3 OT IpaB €O CTOPOHBI I'OCYHEapCcTBa—aBTOpa
iv) CHTYaliMH TNPOTHMBONOCTABHMOCTH K HENpOTHUBOMOCTABHMOCTH

NpHMeHHMbIe MpaBHla TOJKOBAHHSA
yCciaoBHsL JeHCTBUTENbHOCTH

i) HpaBOCl'IOCOGHOCTb OpralHoB HIH NpeAcTABUTENEN TOCYyIapcTBa OCYILECTBIATH
OOHOCTOPOHHHE HOPHINYECKHE AaKThI
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1i)

1i1)

iv)

v)

vi)

NOCIeACTBHA B MEXKAYHApOUHOH cdepe (B OTIMUHE OT Cyry60 BHYTPEHHMX
8KTOB)

PaBOMEPHOCTh MO MeXIYHAPOJHOMY IIpaBy
BO3MOXHOEe MaTepraibHOe COOepXKaHUe
ny6nuYHOCTD

OTCYTCTBME HNOPOKOB B BOJECHU3ILABICHUH

e) TMOCJHENCTBUSL HEeHeUCTBHTEIHLHOCTH MEXIYHAPOTHO~IIPABOBOI'0 aKTa

i)

i1)

HHAYTOXKHOCTD

BO3MOXHOCTb IpPHM3HaAHHA

£) CPOK JHeHCTBHS, H3MEHEHHe U IpeKpauleHHe

i)

ii)

iii)

OTMEHAEMOCTh, OrpaHH4YeHMS H YCJIOBHUS IpaBa OTMEHBL U nepecMoTpa

H3MEHEHHE HIH NpeKpallicHHe H3—-3a BHELUHHX OOCTOSTEILCTB
IIpeKpallicHHe BCICICTBHE KOPEHHOIr0 HM3MeHeHUS
chmmenwmnpexpameﬂue BCJICACTBHE HEBO3MOXHOCTHU IPUMCHEHHS
TNOABJIIEHHEe HOBOM HMIIEPATHUBHON HOPMEBI

MOCJENCTBHS HpPaBOMpPEEeMCTBA T'OCYTApCTB

I'maBa V. HopMel, npHUMeHHMEBIE K KOHKPETHBIM KaTeropusM OJHOCTOPOHHUX [OPHAHYECKHMX
aKTOB TroCyumapcTB

C. Dbyaymas pa6ora Kommccuu

211. Komuceus couna, YTO PacCMOTPeHHMe 3TOM HOBOM TeMbI JOJKHO NPOBOOMTHLCA TaKUM

06pa3oM, uTOGHI MOXHO ObLIO 3aBEpUINTh NepBOe YTeHHe NpPOEKTa B Te4YeHHE HBIHELUHEro

ISITHIICTHErO IIepuoxa.

212. C srolt uensio Komuccust Hasnaumna r-sa B. Pogpureca Cenenbo CnenyaibHbIM

JOKINaguUKOM IO 3TOM TeMe.
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213. Komuccus nopyuyuia CrenManbHOMY KOKIAEYHKY IOITOTOBHTHL OGLUHE HAaGPOCOK TEMBI,
KOTOPbI GymeT BKIIOYEH B NEPBOHAYANBLHBIN HOKNAX MU MPENCTaBICHHS Ha OOCYXIEHHE B

1998 rogy ¥ KOTOpLIA OYHeT COmepiKaThb:

a) KpPaTKO¢ ONHCaHHE OopouuIoN M COBpeMEHHOM NpPaKTHKH TOCYHApCTB ¢ NpHMepaMH

OCHOBHBIX BHIOB OZHOCTOPOHHUX IOPHIMYECKHX aKTOB, KOTOPBIE UOIXOIAT MJIA HCCISHOBAHMA ;

b)  0630p pPacCMOTPEeHHS BTOM KaTeropuH aKTOB MEXEYHApOINHBIMH CyZaMH, a TakXe

MHeHHN H 3aKJIOYeHUIN aBTOPOB TPYJOB, B KOTOPBIX 3arpardBaeTcs IaHHas TeMa; H

c)  DOApOOHBIM IUIaH NPEeIMETHOTO DACCMOTPEHUS TeMbl.

214. Tlocie ob6cyxKIeHHMS MePBOHAYANBHOIO MOKJIANa Ha CBOeH HSITHEecATOM ceccrw Komuccud
ApeICTaBUT ero Ha paccMoTpenHe IeHepalmbHOM Accambliiee Ha ee ISATHOSCST TPeTheH CECCHH
BMecTe ¢ HpeRJOXeHHSIMH O HOpsiKe HanbHeiuied paGoTBHl H, B YacCTHOCTH, CBOMMH MHEHHSIMH
110 NOBOZY BO3MOXHOTO KOHEYHOIO pPe3yiIbraTa 3TOH paboThl, a MMEHHO: TeOpeTHYecKoe
HCCIIeOBaHWe, MPOeKTHI CTaTell, CBOJ PYKOBOASIUMX NPHUHLMIIOB HJIH PeKOMEHIALMM HIH Xe

moboe coueTaHHe BHIUEH3NOXEHHOIO.

215. KoMuccus pelnnna NpuU3BaTk TIPABHTENBCTBA H3JOXHTHL CBOH MHEHHS Kak B IllecTom
KOMHUTETE, TaK 4 OTHENBHO B NMHCBMEHHOM Bie, H NPEHCTABHTH KaK MOXHO CKOpee

HHGDOPMAIIHIO, KOTOPYIO CHH CUMTAIOT OTHOCSILLIEHCS K M3YYeHWI0 JaHHOW TeMBbI: BaXHOCTb,
MOJIE3HOCTh W 3HAUYCHHe, MNPHIaBaeMoOe XaXIbBIM IroCcyIapCTBOM CBOHM H YYXXKHM OITHOCTODOHHHM

IOPHIMYECKHM aKTaM B MeXIYHapOOHON cdepe; NPaKTHKA H ONBIT KaXHOr0 TOCYEAapcTBA B BTOH
06JaCcTH; HOKYMEHTAIMs NpPAaBUTEILCTB M cyleGHble pelleHHs, KOTOpble CIeOyeT IPHHSATEL BO
BHMMaHHe; MHEHHS O TOM, JOJIKEeH JM KOHEUYHBI pe3yJabTaT paboThl NPHHSTL HOPMY
H3JI0XeHHs MOKTPHHBI, CBOLAa DEKOMEHIAITME WIH PYKOBOIASLUMX INPHHLHIIOB, KacaloLIHXCA
OOBeNEeHMS TOCYHApCTB, HIM K€ CBOIA IPOEKTOB cTaTell; CTeNeHb IepBOOYEDPEEHOCTH HIH
CPOYHOCTH, MpHIaBaeMas TOCYZApcTBaMu 3TOM pabore; KOMMEHTapHM M 3aMevaHHs B

OTHOILLIEHHH OXBaTa H COHEpPXKAHUA HCCICOOBAHHMA U T.H.

216. Komuccus BbIpaXaeT HaleXOy Ha TO, YTO B MOCHEIYIOLIHX IOKJIamax (B Hadale

1999 rogma, B Hauale 2000 roga M, BO3MOXHO, B Haudale 2001 roga) CreuuanbHbIH
OOKHAagYMK CMOXeT 3aBeplLiMTh pPa3MHW4yHble TNIaBbl M [HOJTOTOBHTH IEPBLI HOMHBIA BapHaHT
HCCIIEIOBAHNS, NPENLJOXKHB COOTBETCTBYIOIHE MPOEKTHI cTaTedi. IDTo mnossoimiuo 6b1 Komuccun
3aBeplUIMT, NepBoe YTeHHe H TPeICTABHTh CBOM BBIBOIBI M peKOMeHmauuu IeHepanbHOM Accambiee

Ha ee OATHEECSAT LIECTON CecCHH.
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ITTTABA X

APYTHE PEIIEHHA W BbIBOIOBI KOMWUCCHUU

A. orpamMma, Imnpoiie bl _H MECTOIBIL Gorel Komuccuy M _ee (¢) HTAMA

217. Ha cBoeM 2474-M 3acemaHuM 12 Mas KoMHccus yupenuna I'pynny nmo nmumaHHpOBaHHUIO
Iy HbIHELUHeHW ceccuu 247/. Ha ee paccMoTpeHme 6bLT BhIHeceH pasgen E TeMaTH4YE€CKOro
pesioMe OOCYXHEeHHs, cOcTosBLIerocst B IlecToM KOMMTeTe IenepanbHolt Accambien Ha ee

NATHOECAT NEepPBOY CECCHM, O3ariaBieHHLNH "O6uue BBIBOJBI M pEKOMeHZauuu" (A/CN.4/479).

218. Ha cBoeM 2518-M 3aceHaHHMM, COCTOSBHIEMCS 18 uonst, Komuccus paccMoTpena u

omo6puna mokiax Tpynnel mo MIaHUPOBAHHIO (A/CN.4/L.551).
1. IlnanaupoBanuwe paboTHI Ha HbBIHEIHHEH CEeCCHH

219. DBbUIO OTMEYEHO, YTO B HACTOsIee BpeMs paboTa mo CYLIECTBY YyXe MPOBOTUTCSA IO
CHENYIOLMM TeMaM: "I'paXIaHCTBO B CBA3H C NPaBONPEEMCTBOM TOCYLapcTB", "OroBopKH K
MEXKIyHapOAHBIM [OroBopaM", "OTBETCTBEHHOCTL TOCYHapcTB" M "MeXIyHapogHast
OTBETCTBEHHOCTL 32 BpefHLIE MOCHEACTBHS HEHCTBUM, He 3aNpelleHHBIX MeXIYHAPOIHLIM
1paBoM™. B COOTBETCTBHM C NYHKTOM 13 pe3oiioumu 51/160 Tenepanbtiolt Accambien
KomMuccrn 6bUIO MpPEemIOXEHO NPOJOIKHTh H3yYeHHE TeM "JlunaoMarHyeckas salliuTa" M
"OZHOCTOPOHHME aKTBI TOCYHapCTB" K ONpelelMTh OXBaT U COAep>KaHUE ITHX TeM B CBeTe
KOMMEHTapHeB U 3aMeYaHHH, CHeNaHHBIX B Xofe o6cyxmeHus B IlecToM KOMHMTETEe, a TaKxke

JIOGBIX NMHCbMEHHBIX KOMMEHTapHeB, KOTOpPbIe MNOXEJaloT NpeICcTaBUTh NnpaBUTeNILCTBA .

2. ITporpamMma pa6otel KoMuccum Ha OCTaBIIVIOCSA YacThb MNATHUICTHErQ MNepuona

220. Komuccus coulia NONE3HBIM CIUIAHMPOBATL CBOIO PAaGOTY Ha MPELCTOSALIME NSTh JeT H
HOAroTOBMIA NPOTrpamMMy paGOTEI, B KOTOPOH B OGIUEM INIaHe H3MAraduch Gbl LS TMO KaXIOH

TeMe, KOTOpPble HOJKHbI OLIThH JOCTUIHYTHI B Te4YeHHE HAHHOIO NATHIETHEro nepuopa. BMmecTe ¢

247/ Ynenckmit coctas I'pynmbl MO INIAHMPOBAHMIO CM. BBILIE B MyHKTe 10.

- 168 -



TeM OBLIO OTMedeHO, UYTO Taxkas NporpaMma HOJMXKHA OTIHYaThCA MOCTATOYHOHA THOKOCTBIO .
KoMuccua cyWTana, YTCO B TeYeHHE NOATHIETHEro Iepuofa cileayetr NOCTHIHYTL CYLHeCTBEHHOTO

1porpecca B DPAacCMOTPEHHH TeX TeM, KOTOPBIC YyXKe Ha4yajlW pacCMaTpHUBATBCA MO CYLUECTBY, "
6BLI0 ObI XKeNaTeJbHO 3aBEpPLINTH, B 3aBHCUMOCTH OT 0O6CTOATEIbCTB, MEPBOE MM BTOPOE HUTCHUE

NPpOCKTOB cTaTey No STUM TeMaM B TedYeHMe HBIHEWHero IATHIACTHEero mnepHora.

221. KoMuccusd NpuHANa K CBeIeHHI DPEKOMEHOAOHWH B CBA3W C MJIAHOM paboTsl, CHelaHHbie
pabouyMMHK TpynnamMyd B OTHOLUEHHMH HMX COOTBETCTBYIOLUHX TEM. Ha ocHOBe 3THX pPeKOMeHHALMH
Komuccuss nOAroToBUNa HIKeCHeIyIomuil Iad pa60'rr>1 110 rogaM Ha OCTaBLUYKOCA 4YaCThb

MMATHICTHA ¢

IIporpamMma_paGorbl {1998-2001 ronbl)

1998 rox:

I'paXIaHeTBO B CBA3H C _TPaBONPeeMCTBOM IO apcTB

TlonroToBKa BONPOCHMKA [IJS DPAacNpOCTpaseHHs cpefH rocylapcTB MO BOMPOCY ©
HaOMOHAJNLHOM HPHHALNEXKHOCTH IODHUAMYECKUX JHII B CBS3H C NpPaBONpPeeMCTBOM FOCYIApcTB
{Ans O6CYXHeHWs TJIaBHBIM 06GpPa3oM B cOCTaBe HeGOJNBILOK paGotued TIpymmbl Ha OCHOBe
moknamga ChoenmManbHOro MOKAamuMKa) .

OroBopx¥ K MEXAVHAPOIHLIM _JOroBODaM

Isa moknaga ChnemuanbHONO IOKJTamy¥Ka: TepBbld jJoKiaajy OyLeT NocssileH
ONpefelICHHIO OrOBOPOK H (OPMYIHPOBAHHMIO H CHATHIO OTOBOPOK, a TaKXKe MNPHHATHIO HIH
BOZpaXKEHHSIM. BTopol IoKJal 6ByJeT KacaThest MOCHEINCTBHH OrOBOPOK, NPHHATHS H
BO3pasKeHHH HPOTHB OrOBOPOK.

OTBeTCTBEHHOCTL TOCYIAPCTB

TepBbit moknax CrHenManbHOrO ZOKJafyWKa, Kacaiouuyics vactd 1 ofiero obsopa
HOpPOEKTOB CTaTel (3a MCKIIOYeHyMeM cTaTbM 19: OOWIMHA 0630p BOHPOCOB, CBS3AHHBIX C
HNPECTYIUIEHUSIMH TOCYIApCTsB) .

Me HApPOIHAS OTBETCTBEHHOCTL 33 BpENHble IMOCHENCTRUS HeHCTBUM, He 3aNpellleHHBIX
MEXKIAVHAPOIHEIM TIPABOM

Mepsbiit mokaan CHeuMaibHOrO ZOXKJAaNYMKa O "MpeLoTBPAIlEHHH TPAHCIPAHHYHOrO
yiuiepba B pe3yibTaTe ONACHBLIX BHIOB JesTeNbHOCTH" .

O6pallleHHe K NPaBUTENbCTBAM C MPOCLOOH MpeNcTaBUTh KOMMEHTApHH [0 acHeKkTaM
STOH TeMBbI, KacalolIMMCs "MEeXKIYHapOJHOHM OTBETCTBEHHOCTH" .
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HNIOMITHYECCK SalIIHT

Ilepsbii moknan CHemyalbHOrO NOK/IAgMMKAa Ha OCHOBE IUIaHA, MPEIIOXKEHHOro
Pabouedt rpymmoi.

OnHOCTODOHHHE aKThI TOCYIaDCTB

IlepBert moknam CrHemHAILHONO NOKJIamYHKA.

1999 rox:
CpakmaHcTBO B_CBSI3W ¢ NPABOMPEEMCTBOM_TOCYRAPCTB

BoamoxHoe 3aBepIICHHE BTOPOrO UTEHES MPOEKTOB CTaTeM O TIpakIaHCcTBe
QHQPIHQQKHX JUO B CBIA3H C NpaBOIIPpeeMCTBOM TroOCyIapCTB.

OroBopKH K MEXKIAVHADOIHBEIM JOTOBOPAM

Hoknag CreuyaibHOrO KOKTAagyMKa O CTaTyce OrOBOPOK B clyyae IpaBONpPEeMCTBA
FOCYIapcTB.
OTBeTCTREHHOCTh TOCYAADCTB

Bropo#t goxnag CremuanbHOrO AOKTaAYHMKa O MpOeKTe CTaThd 19 M o YacTH BTOpoOi
(3a MCKIIOYeHHEM KOHTPMED) .

Hasd OTBECTCTBECHHOCTH B bl JI TBUA VICTBUH , He 3ampe HHBIX

MEXIOVH3POAHBIM I1PaBOM

Bo3MOXKHOe 3aBepllieHHe HEPBOrO YTEHMS MPOEKTOB CTaTed O "HpenoTBpalLeHHH
TPaHCrPaHUYHOro yiuep6a OT OMACHBIX BHIOB JeSATeJILHOCTH" .

{PaGoTa mo wacTm 3TOM TeMhI, Kacaiouielics "MeXJIYHapOOHON# OTBETCTBEHHOCTH", B
3aBHCHUMOCTH OT HPEHCTABIEHHS IPABHTEILCTBAMH CBOMX 3aMeYaHHii. ]

HUILIOM YEOCK HT

Bropoit moxiam CroenuaibHOr0O MOKJIAT4MKA.
OIHOCTOPOHHHE AKTHI T'OCYIADCTB

Bropoit moknanm CrneuManbHOrO HOKIAmYMKa.
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2000

2001

rom:

r QHCTBO B CBA3HW C TIpaBon MCTBOM I T8

Jansuefiiuas paboTa 3aBHCHT OT NpPeRCTABIEHMS IPABHTEILCTBAMH 3aMevYaHHM, KacalolMXCS
HAUMOHAILHON NPHHAKIEXHOCTH IQDPHAMYECKHMX JIMIl.

OroBOPKH K MEXIOVHAPOIHBIM _AOTOBOPAM

Hoxsan CreuuanbHOro OOKJIANYHKa 06 YDPETYIHPOBaHHHM CIOPOB, CBA3AHHBIX C
OIOBOPKAMH .

Bo3MOXHOEe 3aBepilleHMe IepBOro YTeHHSA MPaKTHYECKOr0 PYKOBOJNCTBA B OTHOINEHHH
OT'OBOPOK .

OTBETCTBEHHOCTh T'OCYHApCTB

Tpetuit moxnan CrnenmanbHOr0 ookiamuuka. (Koartpmepsl U 0630p BONpPOCOB,
Kacamomuxcs YacTH TpeTbed (YperyiupoBaHHe CHOPOB).)

MeXjIvHaponHasi OTBETCTBEHHOCTh 33 BPEIHLIC NOCIeNCTBUSA IeUCTBHY, He 3anpelleHHBIX
M H3POOHLEIM 1T M

3aMeuyaHUs TPABUTENHLCTB B OTHOLUEHMM NPOEKTOB cTaTel O "MOpeNoTBpalleHHH" .
[ "MeXRIOyHapOOHasi OTBETCTBEHHOCTBL", CM. MporpamMMmy pafoThl Ha 1999 rog. ]
HIIIOMATHYecK AUINTA

Tperudi poknan CoelHANBHOIO HOKJIaTYHKA.

OnHOCTOPOHHHE aKThI TOCYINAPCTB

Tperuli gokuaan CHeilHaIbHOrO KOKIAIMHKA.

rojx:

I'paXmaHCTBO B CBS3W € NPABONPEEeMCTBOM TOCYNAPCTB [CM. mporpamMmy pabGoThl Ha
2000 rox)

OroBODKH K MeXIVHAPOLHLIM JOTOBODAM

BO3MOXHOe 3aBepIISHHE BTOPOr0 YTEHHS INPaKTHYECKOr0 PYKOBOACTBA B OTHOLUCHHHM
OrOBOPOK .
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TB! B TB

YersepTemt poknany CoelManbHOTO NOKIAXYMKa (YacTb TpeThsi; 0GBl IpyrHe
HepelLIeHRbie BOMPOCHL) .

IIpuHATHE NMPOEKTOB CTaTelt BO BTOPOM 9YTEHHM M KOMMEHTapHEeB K HHM, a Takxe
pesomouyy KoMHCCHMM IO ®THM NpOeKTaM craTell.

MeXIVHADOTHAS OTBETCTBEHHOCTL 33 BPENHBIC HOCHEICTBUS OEeUCTBUY, HE 3aNpellleHHBIX
MEARIAYHIDOAHBLIM JIDABOM

BoaMoxHOe 3aBeplieHMe BTOPOrO YTEHMs NPOGKTOB cTaTelf O “IpegoTBpalLeHHu" .

{ "MexpmyHapogHas OTBETCTBEHHOCTB", CM. NpOrpaMMy paGoThI Ha 1999 rof. )
OdunnomaTuyeckas 3auuTa

YeTBepThlt JOKNaK CrenuambHOTO HOKJIAAYMKa M BO3MOXHOEe 3aBeplucHMe IepBOro
YTEHMS MO STOH TeMe.

T HHHA KTbI TB

BoaMOXHOe 3aBepllieHHe paGOTHI IO 3TOW TeMe H NpPENCTaBIeHHe BBHIBOXOB M
pekomeHgarmi IeHepanbHON Accambliee Ha ee€ HATHIECAT IHECTOM CECCHH.

3. Meronel paGoThl

222. Komuccasi paccMOTpella PasiIMYHbIE acCHEKThI HLIHELIHMX METOLOB paboTbi. YleHsr
KomMuconu HOroBOpWINCH, B YacTHOCTH, NPOBONMTL MHPEHMS MO NPOEKTAM CTaTell Ha PasiIHYHBIX
CTa@HAX PacCMOTPECHHSA (HampuMep, HAa TUIEHAPHBIX 3acefaHHUAX H 3aceJaHMsAX PegakuHOHHOrO
KOMHMTETa) TakKHM 06pa3oM, 4YTOGHI M36eraTb NMOBTOPOB M BO3BPALEHHS K YXe PaccCMOTPEeHHBIM

BONPOCaM.

223. Komuccnsi npuHANa K CBeHNEHHIO TNpeIjioxkKeHHe CKOPPEKTHPOBATL HBIHELIHIOK CHCTEMY
POTalliM NpefCcefaTeNbeTBa C GUKCHPOBAHHON IIOCHEHOBATEILHOCTBIO [0 reorpadMYecKMM perHoHam
TakKUM 06pa3oM, dTOGEI 06eCHEeYHTh T'MOKOCTh, KOTOPas MO3BOJSIA GBI KaKHLOMY peruoHy
HpefceNaTeIbCTBOBATh B PA3HBIM IOJ KaXIOro MATHIETHEr0 mepHoma. KOMHCCHS cowila, YTO

JaHHBIN BONPOC HIOMIEXHT HaNbLHeHLIeMy H3YYeHMIO.

224. [Jlna nosbieHHs 3¢eKTHBHOCTH OpraHM3amMH paboTel KOMHCCHS NpHHANA TakXe K

CBEICHHIO NpeLIOKeHHe O TOM, YTOGBI COrIacoBBIBATL COCTaB BIOpO WM, mHo KpalHelt Mepe,
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Kangnpoatypy Ilpemcemarens ® IlpemcenaTenss peJaKIIHOHHOTO KOMHTeTa (Ha CISHYIOLIYIO CECCHIO)
B KOHILIE CeCCHM, a He B ee Havaje, KaK 3TO Helajock B mpouuiom. Komwuccas covna, 9TO

STOT BOHPOC HOJXKeH OBITh MOOPOOHee H3yyeH Ha ee CIEMyIOLUeH CeCCHH.

4. Pazmenenue ceccHr 1998 rojfa Ha Yacru

225, KomuccHst paccMOTpelia BOMPOC O DpasfelIeHHH B KayeCcTBe OSKCINEPHMEHTa CECCHH
1998 roja Ha YacTH B cBeTe (DAKTOPOB, W3NOXKEHHBIX B MYHKTax 228-233 ee IOKIaja 3a
1996 ron.

226. TIIpu paccMOTpeHHMM BO3MOXHOCTH paslelleHHS Ha SKCHEPHMEHTAIbHOH OCHOBE CEeCCHH

1998 roma Ha vacTH KOMHECCHS OTMETHJIAa, YTO BbIGOP CPOKOB BO MHOFOM MpeIonpeneicH
BHEIIHHMH (aKTOpPaMH, TaKMMH, KakK Hajipuyue KOHGepeHLIHOHHOrC OOCIyXKUBaHUS, INpPOBelcHHe
OUIIOMATHYECKON KOHMEpPEeHI(HH IO BOTIPOcY 06 YUpeXIeHHH MeXIYHapOmHOrO YTOJOBHOIO cyia
(cepeguHa HWIOHS — HIONb 1998 roga) H (OHUHAHCOBBIE TPYEHOCTH, B YCIOBHSIX KOTOPBIX [HEeHCTBYET

Opranmsanus O6nenmHeHHsx Haumit.,. B cmiy Takux ofctosTenbcts Komuccusi Janee OTMETHIA,
9TO eOMHCTBeHHBIMH BO3MOXHEIMH CPOKaMH B 1998 rofy ABIAIOTCS: 20 ampens -~ 12 HiOHI B

2KeneBe; 27 Hroas — 14 aBrycra B Hmo-i;lopl{e. KoMmuccHss npepmnodiia HPOBEeCTH BTODYIO
gacTh ceccun KomHccmH Takxe B 2KeHeBe; BMecTe ¢ TeM OHa OTMETHJIa, YTO B aBIyCTe B
>KeHese He MOIyT ObTh ofecmedyeHBI YCIYTH IO COCTABIEHHIO KPaTKMX OT4YeTOoB. KOMHCCHA
BBIpa3MiIa COXAajeHHe IO MOBOLY TAKOro OTCYTCTBHS THOKOCTH KM NpPeNNONIOXKMIa, 4YTO B CBA3H C

STHM BDKCIEpHMEHT He YIACTCA IPOBeCTH B 1998 rooy B HaHIYYUIHX YCIOBHAX.

227. TlpusHaB, YTO pasHelieHHe cecCHHM B 1998 romy OyEeT HOCHTh XapakTep BKcllepHMeHTa H
4YTO ONpPABIAHHOCTL STOM Mepbl MOXeT ObITh ONpeHmesieHa TONBKO Mocie ceccud, KoMuccus
couNia, 4YTO CEKpeTapHaTy TeM He MeHee CleiyeT NPHHSITb HeOGXOIWMBIE Mepbi, C TeM 4YTOOH He

INpeIBOCXHUILATh Pe3YyJbTAThI 3TOr0 3KCHEepHMEHTAa.

5. IIpomoiXuTeabHOCTh Oymyinux ceccuit Komuccuu

228. Kowmuccus oTrMeTHaa, YTO 1O-HemelibHasl MPOJOJKWUTENBHOCTh cecCHH B 1997 rogy ObLia
"HCKIIOYUTEILHON Mepo#i" B OTBeT, B YacTHOCTH, Ha (HHAHCOBbLIE TPYAHOCTH, B YCIOBHUAX

KoTophlx Opranusanus O6bvenuHeHHBIX Haum#i dyHxkumoHupyer B 1997 ropy 248/.

248/ Cm. Odwunmansuele OT4YeThl eHepanbHON AccamOied, NATLICSCAT NEPBAT CECCHS
Hononnenne N 10 (A/51/10), OyHKT 250. DBBLIO TakXe yKa3aHO, 4YTO, HOCKONBKY HaHHAA
CecCHs ABNISeTcH I1epBOH ceccHeM HBIHELIHero NSTHIETHEro NepHoma, ee IMOBecTKa OHS Oblia He
TaK HACBIIIEHA, XaK OOBIYHO.
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IIpunuMasi HamiexXawumM o6GpasoM BO BHHMaHHe NpPOrpamMMmy paGoTh! KOMHCCHE Ha NSITHIETHHN

NepHoN M CIOXKHOCTL PaccMaTPUBAeMBIX TeM, KOMHCCHS CYHTAaeT HeOGXOXHMBIM NPOBECTH
1l1-HelenpHyIO ceccHio B 1998 roiy 12-HelenbHYIO ceccuio B 1999 rony. Cekperapuar

IIPOCHINA AOBECTH 3TY MO3KLMIO OO0 CBEIeHHUS KOMIICTEHTHBIX OpraHos.

6. IlpasmrHoBaHWe 50~ roHQBLUUHEL Komucenn B 1998 rony

229. KoMuccHsl ¢ NPH3HATENHHOCTHIO MPHHSJIA K CBELCHHIO peuwienre I'eHepanbHOlt Accam6ien
OPraHU30BaTh KOJUIOKBHYM NO NPOrPECCHBHOMY DPasBHTHIO M KONMMbHKAIMH MEXIYyHapOTHOTO
npaBa, KOTOPbIM COCTOHUTCS B Huo—f/lopxe HBIHELIHEH OCeHb0. OHa TakKe ¢ HPU3HATENBHOCTHIO
OTMETHJA TNPEeIOKEHNS LIBEHUAPCKOrO NPaBHTENbCTBA M WHCTHUTYTAa BBICLIHX MEXIYHapOIHBIX
HCCIIeHOBaHHM (2KeHeBa) OpPraHM30BaTL COBMecTHO ¢ KommccHell B 1998 ropy CeMHHap B
O3HaMeHOBaHHMe 50-# rogoOBLIMHBI co3maHMsi Komuccmm. KoMMccHs pelrmiia IpOBECTH CeMHHAp

22 B 23 anpens 1998 roma. YinenoB Komuccum NpH3BaJK NPENCTaBUTh CBOH IIpPeNJIOXEHMUS,
Kacarommuecsi TeMaTHKH M (opmaTa 3TOro ceMuHapa.

230. Cocrosnack HeODHLIHANLHASL THCKYCCHS C MPENCTABHTENSIMH ykazaHHoro HHcTUTyTa.
Komuceust pemmina mOCBATHTL CEMHHAP KDPHTHYECKON OLIEHKE CBOEN JesITeIbHOCTH M H3BICYEHUIO

YPOKOB Ha Oymyiuee; Ieldb CeMHMHApa HOJDKHA 3aKJIOYATHCA B pacLIMpEeHHM BKiaga Komuccuu B
TIpOrPecCHBHOE DA3BHTHE M KONMGbHKALMIO MeXIYHApPONHOrO NpaBa; Ha BTOM OCHOBE CHELyeT

HOArOTOBUTH MNOAPOOGHBINM IIIaH.
7. COTDYAHHYECTBO ¢ JIPYTAMH opraHamu

231. KoMHCCHS NpHHANA X CBEJCHHIO DEKOMEHIALUMH B STOM OTHOLIEHHH, CcOHepXKauldecs B ee
AOKIajge 3a 1996 rom (OyHKTBEI 239-241), W COYNa HOJE3HBIM OPeNNpHHATL Iard K
OCYLUCCTBJICHHIO 3THX peKOMeHmauuy. KoMHccHS TakKe OTMeTHIIA COOTBETCTBYIOHIHE NYHKTHI
cBoero ITomoXeHus, KOTOpble NPeRyCMATPHBAIOT B3aHMMOOTHOLUEHHS C OpYTHMM OpraHaMH, Kak

BXOIAIMMH B cHcTeMy Opranuszaumm OGbenuHeHHbIX Haumit, Tak u He BXOOSILIUMM B Hee.
Takue B3aUMOOTHOLUEHMS BKIIOYAIOT HE TOJBKO PacchUIKy BOMPOCHHMKOB H PacCMOTpeHHe

"IPeIIOXEHHHA M NPOEKTOB MHOTOCTOPOHHHMX KOHBEHIIMKH" , mpelucTaBisieMbX KOMUCCHH ApPyruMu
opraaMu (cratkd 17 Tlomoxenus o KoMHCCHMM), HO M mpoBeicHMe KOHCYJbTAMNA ¢ opraHaMy
Opranuszaupu O6nemuHeHHBX Hanmmit "mo moGomy BONIPOCY, KOTOPBIi BXOZUT B KOMIETEHIHIO

9TOr0 OpraHa", ¥ c JiOGBIMH APYTMMH HAIMOHAIBHLIMH KM MEXAYHAPOAHBIMHM OpraHU3alUsIMHU
MEXIPABUTENECTBEHHOTO MJIK HHOTO CTaTyca IO JIoGbIM MOPYYeHHBIM €M BONpPOCaM

(craTeM 25(1) ¥ 26(1) Ilomoxenus o Komuccum). Kommuccus pemmna moppobHee
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PaccCMOTpPETh BO3MOXHOCTE YCTAHOBICHHSA TaKHX B3aMMOOTHOLIEHHH . Komuccus Ttakxke pewimia,
9T0 TakKHe B3aMMOOTHOLICHHS IJOJOKHBI YCTaHaBIHWBATLHCA BLIﬁOpO‘iHO y YTO OHH JOJIZKHBI

Pa3BHBATBECSE HA BHIABHIYAILHON OCHOBE M YTO OHH He JOJIXKHLBI 6BITh HeCcOpa3MepPHBIMU TIIABHOK
BeATenbHOCTH KOMHCCHH B O6GNAcTH MPOrpecCHBHONO PAa3BUTHA H KOZHdHUKAIUM MeXIYHapOJHOro

OpaBsa.

232, KoMmuccrsi OTMETHNA CTaThio 26(2) cBoerc IIONOXeHHs, B COOTBETCTBHM ¢ KOTOPOH
TeHepallbLHOMY CeKpeTapio NpemiIaraeTcsi COCTABHThH "CNHMCOK HAIMOHAJBLHBIX M MEeXIYHapOTHBIX

OpPraHM3alui, 33aHAMAIOIIMXCS BOMPOCAMHM MEXAYHApOIZHOro npasa”. IIo muenmio Kowmuccuu,
CIIHUCOK, HCHOJI&YOMHTI B HacToOsiuee BpeMA B CBSISH € HeATENBbHOCTHIO, OTHOCSII.U,eﬁcx K

KOogHbUKAIIME MeXIYHAPOTHOTC MNpaBa, CIEeNyeT MepecMOTPeThb; MACCHUBHBIE OPraHM3allMH CHeRyeT
HCKITIOMUTL H3 3TOr0 CNUCKa; U clelyeT BKIIOYHTL B CHHMCOK Adpo-A3HaTCKHN

KOHCYJLTaTHBHO~NPABOBOH KOMHTET, ADPHKIHCKOe OGIIECTBO MEXIAYHApOTHOrO Mpasa,
AcconMalMio mpaBa Ais A3HATCKO-THXOOKeaHCKOr0 perHoHa M IpyrMe aHATOTHYHbIE OpPraHbi,
33aHUMAIOLIHeCS MeXAYHAPOOHBIM HyOiM4nbM npaBoM. Ynenam Komuccum 6BUIO NMpefIOXKeHO

BBICKA3aTh CBOH 3aMeYaHMs B OTHOWIGHMH DACHPOCTPAHEHHOrO CHHMCKa. 3aTeM Heob6XoguMo Oymer

MOLIOTOBUTh HOBBHI CIHCOK C LEALI0 DPACHpOCTpaHeHHS ROKyMeHTOB Komuccum.

8. Opramusanms Tbl _NATHIECATON ceccur KomMHcouu

233. KoMuccus NpUINIa K BHIBOLY O TOM, UTO MNEpBYIO 4YacThk CECCHH ClleflyeT, B NOpHHIIHNE,
OOCBATHTD OGCY)KJIGHHIO Ppa’sIUYHBIX JOKJIANOB IO TEeMaM, a BTOPYIO 4YaCTh HCHOOJIB3OBATH IJIA

TIPHHSATHS NPOEKTOB CTaTed ¢ KOMMEHTApHsIMH (B OTHOLUeHHH OrOBOPOK, OTBETCTBSHHOCTH
roCyIapcTB M MEXAYHAPOJHOM OTBETCTBEHHOCTH), a TakXKe jJokiama Komuccun. C ydeToM TOTO
OBCTOSITENLCTBA, YTO B TeYeHHe NEPBON HemelHd paGOTHl ceccMH (20-24 ampeias) He OymyT
COCTABJIATLCS KpaTKMe OTYeThI, 33 MCKIIOYEHHEM INepBOro TUIeHapHOro 3acemanusi, Komuccus
peLliuia BBIICJHMTh NEPBY0 HeENeldi0 AIA MpoBeTeHHS 3aceNaHMP pabouyux Trpynm, a TakxKe

IBYXIHEBHOTO CeMHHapa B O3HAMCHOBaHHC MATHEECATON ToJoBIMUHEI KoMHuccHH.

B. Ha3HayeHWe CHEUMAJBLHBIX HOKJANTYHKOB
234. Ha csoeM 2510-M 3acefaHWH, COCTOSBIIEMCS 11 HIONd, MO PeKOMeHHAlNH Biopo

KoMuccHsi HasHauniga CnemHaIbHBIMU IOKJATYHKAMH [0 YKa3aHHBIM TeMaM CIEOYIOLIMX 4YIeHOB

Komuccus :
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OTBeTCTBEHHOCTh TOCYHAPCTB I'-n JIx. Kpoydops

MexXnyHapogHasi OTBETCTBEHHOCTh 3a BpemHbBIC
NOCHEACTBHS [CHCTBHUE, He 3alpelleHHbIX
MEXHAYHapONHbIM NpPaBOM: B paMKax NOApasfena
"IlpenoTspailicHe TPaHCTPAHMYHOIO yiiep6a OT

ONACHBIX BHOOB JEATENIBLHOCTH" I'-a II.0I. Pao
AduniaoMaTHueckast 3alliTa I'-a M. Beuuyna
OnHOCTOPOHHHME aKTHI FOCYHapCTB I'-u B. Poppurec Cenenno

YieHCKHM COCTaR 3THX rpynn 6vl1 O6BSABIeH Ha 2518-M 3acefaHud 18 uioidsi. BMecre ¢ TeM
610 MOJYEPKHYTO, 4YTO BCceM WieHaM KoMMccHH npepyaraeTcsi COTPYIHHMYATL CO CHEeMAJbHLBIMU

HOKJIaTYMKaMH .

235. CywecrByer moHMMaHMe, 4TO r—H I1.II. Pao 6ymeT 3aHUMATBCT TONBKO TEMH acneKkTamMu
STOH TeMbl, KOTOpble KacaloTCS NPENOTBpAlleHHs, KaK yKa3biBaeTcs B peutenun Kommuccun

(CM. NYyHKT 168).

236. 10 HasHayeHWS CNeUMANBHBIX HOKIAmMYuKoB Ilpencematens KoMMCCHH KOHKPETHO YIOMSIHYI
O PYKOBOAAINWX NPUHIMMAX, KaCAIOLIMXCS PONM M GYHKIMH CHeNHUANbHBIX TOKIATYMKOB, KOTOPHIE
H3IOXKeHbl B HOKname Komumccum 32 1996 rom: NOCTOSHHAsS KOHCYJIBTATHBHAS [Pynma

(MYHKTBI 192-195), NONrOTOBKA KOMMEHTapHeB K NPOEKTaM cTaTell (IYHKTLI 197-200) u poib

CHeUHANBHOro JMOKNagyuKa B PemakumoHHOM KOMMTeTe (MYHKTHI 201-202).

237. CrpeunanbHbIM HOKJaAYHKaM OLUIO NPEANOKEHO CO3HATh, B 3aBUCHMOCTH OT

OGGTOS{TCJILCTB, CBOH COOTBETCTBYIOLIHE KOHCYJNBLTATHBHBIE IPYIHILI.
C. EOHPOCQO‘IHaﬁ IporpaMma paGoThI

238. Tpynna no NJaHMPOBAHMIO yYpeiuna paGouyId Cpynmy s pPacCMOTpEHHST TeM, K
H3yYeHHI0 KOTOPbIX KOMMCCHS Moria 6Ll NPHCTYOMTHL HO MCTEUEHMH HBLIHEUIHero MSTHIETHEero
mepuoja. Pabouas rpynma mo JOMrocpoYHOM nporpamMme paGoTHI NpenCcTaBuia CBON

Jokian 249/, xoropewi 6bL1 oxo6pen [pymno#t no njaHupoBaHuio. Komuccuun ormeruina,

249/ CMm. mokymeHT ILC(XLIX)/WG/LTPW/4.
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yro Pafouast rpynmma peKOMeHIOBaja DPYKOBOICTBOBATHLCS MpPH BbIGOpE TeM ML BKIIOYEHUS B
IONMOCPOYHYIO MPOrpaMMmy paboThl CIHeIyIOLIMMH KPHTEPHSMH, KOTOpPble OBUIH ONpEHeIeHBI
Pa6oueit rpymmoii: TeMa HOJXKHA OTPAXaTh IIOTPeGHOCTH TIOCYJapcTB B OTHOLUICHHH
NPOrpecCHBHOrO Pa3BHTHUSA M KOTW(DHUKAUM MEXIYHAaPOXHOrO IIpaBa, TeMa [OOMXKHA ObiTh
EOCTaTOYHO CO3peBLIel C TOYKHM 3DeHHS NPAaKTHKH T[OCYZAPCTB OIS NPOrpecCHBHOrO DPAa3BHTHA M
KOOMbUKaIl¥K, TeMa HOJKHA ObITh KOHKPETHOM # PeajH3yeMOM B HEISX NpPOTPEecCHBHOIO
Pa3BUTHS M KOODMOMKAIKMH. B cBA3M C BTHUM NpHU BuIOOpPe HOBHIX TeM KoMuccHS He TOJXHA
OTrPaHHYMBAThCA TPAFMIMOHHBIMH TeMaMM, HO MOTNa Obl TaKXe DacCMOTPETh T€ TEeMBI, KOTODBIE
OTpPaXKaiOT HOBbIE€ H3MEHEHHS B O0JAcTH MeXIYHAPOOHOIO NpaBa H HacCyLIHbIe HHTEpecshl
MeXIYHApONHOTO coobulecTBa B HeaoM. Ha 9TOH OCHOBE BLIGOP TEM MOXKHO ObIIO Ob!
BIIOCHIEICTBUH TPOW3BECTH Ha TATUIecATON ceccrH KomuccHu. Boliy HameueHnl HTamsl NpoLecca
BoIGOpa TeM B Komumccum 250/. 3areM BoI6paHHBIE TeMBI BYOYT INPeNCTaBIEHB!

TlenepanbHOM Accambiee Ha ee NSTHUSCIT TPeTheH cecCHHM B 1998 romy ¢ yka3aHueM TOro,
KakuM o6pasoM KomuccHs HaMepeHa MIpONONIKHTL H3yueHHMe KaXZOHW TeMbl. DBblIa NOTYEpKHYTA

pont [enepambHOll AccaMOiie B BBIGODE TeM.

D. CoTPYyIHHYECTBO € IPYTHMH OpPraHaMH

239. Ha ee 2490-M 3aceganuu 10 uoHa 1997 rogja, HabmiomaTens OT MeXKaMepUKaHCKOro
opunryeckoro komurera {MAIOK) r-u Cemaga Kacreno ﬂHd)opMHposaJI KOMHCCHIO O HbIHELIHeH
nporpamMme paborei Kommreta. MAIOK nonrotoBHI HcclegoBaHHe, Kacalollieecs NpaBa Ha
HHGMOPMAILIHIO, ¢ YHEIeHHEeM O0COG0T0 BHMMAHHS HOCTYNY K HHOMOPMALHM H HaHHLIM JIHYHOTO
XapaKTepa H HUX 3ampre. Belercs Takxke paboTa IO DPa3BUTHIO MOJNOXEHHH, KacalolIHXcs
KIIay3yJdbl O Hauboliee ONAaronpHATCTBYeMON HalHH. OCYLIeCTBISETCS pa3paborka
MEXKaMEPHKAHCKOH KOHBEHLIMM, peryinupyiolell cOTPYAHHUYECTBO MEXKIY aMepHKaHCKUMM
rocygapcTeaMed B 06gacTH 60peOBI ¢ KOPpyniuMel B TOCYJapCTBEHHBIX VYpeXmeHHIX. MAIOK
0COGEHHO 3auHTepecoBaH B ob6meHe ¢ Komuccuelt muHdopMalHel, Kacaolledics HAaKOMJISHHOro elo
onbITa pa3pabOTKH IPOEKTOB cTaTell OTHOCHTENBbHO KIay3yl O Haubolee 6IaronpusTcTByeMou

HaIlUH.

240. Ha 2491-M 3acemauum 11 uroHs 1997 roja, Habmomareab oT EBponeiickoro KOMHTeTa
o npasosoMy corpygHudectsy (EKIIC) u KoMHTeTa IOPHCKOHCYALTOB [0 IySIHYHOMY

MexnyHapogHomy npasy (KIOTIMII) r-xa Mapra Pexkena undbopmupoBama KoMuccuio o pabore

250/ TaMm Xe, OYHKT 4.
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U pestenbHOCTH KoMHuTeroB. KIOTIMII paccMoTpen mpaBo M NMpakTHKY, Kacalollyecs OFOBOPOK K
MEXIyHapOOHBIM JIOroBOpaM, H O3HAaKOMMICS ¢ paboroit KOMHMCCHH MeXIyHapOIHOro npasa IO

STOMY BONPOCY, OCOGEHHO C BONPOCHHMKOM, pacHpOCTPaHEHHbIM CHeLHAIbHBIM HOKIAMUMKOM .
KIOIIMII B HacTosliee BpeMs TaKXe 3aHMMAaeTcsi C60POM H DacHpoOCTpaHeHHEM HOKYMEHTOB,
KacaloLIMXCsi MPaKTHKH TOCYZAapCTB B CBS3M C NpPaBONPEeMCTBOM TIOCYAapCTB M BONpOCa O

UpH3HAHHH, COCPeNOTOYMBAs CBOe BHHMAaH{e Ha mepuome 1989-1994 romos.
MHorogucuunMpapaas rpynna no npoGieMe KOppYyNmIMH paspaGorana nporpamMmMmy melcTBHll MO

Goprbe ¢ KOppynnueH M paccMoTpena B 1996 romy NpeaBapUTENbHBI NPOEKT pPaMOYHOM

KOHBEHLIMM 110 3TOMY BOIpPOCY.

241. Ha 2494-M 3acemanuM 17 WIOHA 1997 rofa, leHepambHBIN cekpeTaph Adpo-asuarckoro
KOHCYJIbTaTHBHO-MIpaBoBoro Komurera (AAKIIK) r-n TaH YsHioanbr uHdopMmHMpoBan KOMHCCHIO O
ToM, 4T0 AAKIIK niaHHpyeT co3BaTh B 1998 rofy chemMalbHOEe COBELaHHE IO Borpocy o6
OTOBOPKaxX K MEXIYHapOmHbIM pgoroBopaM. AAKIIK paccMoTpen pasnuyHble TeMbl, BKIIOYEHHEIE
B MOBECTKY HHA KOMMCCHM, B TOM 4YHCIe BONPOC O PaMOYHON KOHBEHIMH O TNpaBe HECYNOXOIHBIX
BHIOB HCIIONB30OBAHMS MEXIYHAPOJHBIX BONOTOKOB H BONPOC 06 YYPEXKEEHMH MEXIYHapOIHOIO
yromoBHoro cyma. AAKIIK Takxe 0GpaTHI BHUMaHHEe CBOMX WIEHOB Ha NPOEKTHI cTaTel
NpOeKTa KOAEKCa MPECTYMICHHH HPOTHB MHpa M Ge30MacHOCTH 4YeJlOBeYecTBa, pa3paGoTaHHBIE
Komuccueli. Kpome Toro, AAKIIK paccMOTpen HOBLIN MYHKT, a HMEHHO DKCTEPPUTOPUAITLHOE

IpHMEHEHHe HaLMOHANBLHOI'0 3aKOHOIATEJNLCTBA : CaHKIMH, BBOJUMBIC INPOTHB TPETHUX CTOPOH.

242. Ha 2503~M 3acelaH¥iM, COCTOSBIIeMCS 2 HIONs 1997 roga, cymesi Ilu Li3roioH,
npepcraBiusiioumit Ilpencemarens Mexpaynaponuoro Cygma cymsio CTHBeHa IBeGensi, coobLIMI

Komuccun o pesTelbHOCTH Cyma 3a mocnemsee BpeMS M O [OejiaX, HaXOomfALUMMUXCH B Hacrosdluee

BpeMsi Ha ero paccMorpenud. Cymps Iy BBICOKO OLCHMN 3HAYHTENBHBIN BKIAK KOMMCCHH.
BbLIO OTMEYeHO, 4YTO NPOEKTH! CTaTel M NOKNagbl, NOATOTABIMBaeMble Kommccuelt,
paccmarpuBaioTcst CyloM B KadyeCTBe HMCTOYHHKOB, SIBISIOLIMXCS MO MEHbLIEH Mepe CTONb XKe

aBTOPUTETHLIMM, CKONL M TPYAbl Haubolee BHAHBIX CHENMAIMUCTOB B OGNACTH MEXIYHAPOLHOTO
npaBa. B cBoux pewenusx Cyj 4acTO cCbUTaeTCS Ha NpPOEKTHI cTaTel, pa3paGoTaHHbIe
Komuccueldt, # Ha KOMMEHTapMM K TaKMM INpPOEKTaM CTaTelf, a MHOINA HaXe Ha JOKNagbl M
KpaTkue oT4YeThl Komuccmu. 3a aTuM nocnenoBan o6MeH MHeHMSMH. KOMMCCHS cowia

IIOJIE3HBIM YCTAHOBJIEHHE ZHalora C Cy,!IOM H OTMETHJNA, 4YTO 3TY HHHIHATHBY ClemyeT Pa3BUBAThH.

243. 9 wmonsg Mexny wieHamMu KoOMMCCHH, COTPYIHMKaMH IOPHIAYECKHUX CIy X6
MexnynapogHoro xomurera Kpachoro Kpecra u MexIyHapogHOH tdenepatyu o6wects Kpacuoro
Kpecra u Kpachoro ITomymecsua cocrosyicsi HeoDHIMAIbHBIY OGMEH MHEHHSMM 1O PA3NHIHEIM

acCneKTaM MeXIYHapomHOIr0 IryMaHHTapHOr0O npaBsa.
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E. CQOKH B MeCTO NpPOBeNeHUA NATHUICCITON CeCcCHU

244. C ydveTOoM YNOMSHYTBIX BbIllle B NMYHKTe 226 BHeWTHUX (hakTopoB KOMHMCCHS COrJIacHIach ©
TeM, YTO ee clelyiollas ceccrs GymeT mposefeHa B OrfenenuH Opranusauny OGbeIMHEHHbIX
Hamuit B 2Kenese ¢ 20 ampend mo 12 wuioHs 1998 roga ¥ B LIeHTPAdbHBIX YupeXTeHUAX
Opranmsamuu O6nenunennsrx Hamuit B Helo-Mopke ¢ 27 Hions no 14 asrycra 1998 ropga

(CM. BBIlIe pas3mes A.3 BbOIe).

F. HQCECT&BHTCIIBCTBO Ha NOATHAESCAT BTOPOM CECCHH reHeQaJIbHOﬁ Accambien

245. KoMuccHs NOCTAHOBHIIZ, 4YTO HA MATHIECAT BTOPOM ceccHM ['eHepanbHON Accam6iied OHa

IolkHa ObITh NMpencTaBieHa ee IlpemcemareneM r—-HoM AneHoMm Ilemnme 251/.

G. Bxrnan B JlecaTunerHe MeXXIYHAPONHOrO IIPaBa

246, Bo ucnonHenue cBoero pemleHHs KomHccHs omnyOiHKoBanla B anpelie 1997 roma cO6OpHHK

cTatedi uineHoB KoMuccHM, o3arnaBiieHHbli "MeXIyHapOoHOEe NpPaBO HakaHyHe XXI Beka:
MHeHHS WieHOB KOMHCCHM MeXIYHADOEHOro mpaBa". OTa nybnuxauus Obila onpefeiieHa Kak

BKIan B JlecSTHIETHe MeXEYHAPOOHOro mpasa OpraHmszanuy OO6bemuHeHHBIX Harpi
(1989-1999 rogsi). BbeIXom 3TON NYOGIHKAIIHM TakXXe COBHATAaeT C MNSATHOECATOHN rOICBHIAHON

cosmanust Komuccru. COOpPHHK COTEpXHT 20 craredl Ha aHMMANACKOM © (PaHIY3CKOM S3BIKaxX,
NOATOTOBIEHHBIX WieHaMd KOMMCCHH, BBeleHHe O pes3yabrarax paboTbl KoMHccHH

MeXIVHAPOOHOro MnpaBa, NOArorosileHHoe CeKpeTapHaTOM, BCTYNHTENIbHOE CIOBO ['eHepalLHOIO
cexperaps H npemuciioBde r-Ha A. Ilenne, Ilpemcemarenss Pa6ouel r*pynm;x Komuccuu mno
BOMpOCY 0 ee Bkiane B lecsaTHieTHe MeXOYHapoIHOre mnpaBa Opranusanmy O60beIHHEHHBIX

Hamuii.

H. Cemuyap 10 MeXIVHAPOIHOMY HpPaBY

247. Bo wucnojgHedde pesonionuu 51/160 FedepanbHOW AccaMOiled TPHAIIATH TPEThS CECCHA
CeMuHapa N0 MeXIYHapoOOHOMY IIpaBy cocTostmack Bo JIBopre Hamuyt 16 uioHs — 4 HIONSA

1997 roma BO BpeMsI HPOBEIEHHS COPOK AensATol ceccuH Komuccuu. CeMHHAp NpelHa3HaueH

251/ Ha cBoeM 2513-M 3acemanum 15 mroas KoMHCCHS of6paruiack ¢ mpochbol K
r-ny B. Mukynke, CneumanbHOMy IOKITAmMHKY [0 BONPOCY O TIpaXOaHCTBE B CBI3M ©
IpaBONpPeeMCTBOM TOCYHApCTB, I[IPHCYTCTBOBATHL HA MATHIECAT BTOPON cecCHH I'eHepaJbHON
AccaM0ned B COOTBETCTBHH ¢ De3ouionueit A/44/35 TeHepalbHON Accambied.
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BIsl CTYHEHTOB, CHEINAIM3MPYIOHIMXCA B O6GJAcTH MeXIYHApORHOIO Mmpasa, a TaKkKe IUIST MOJOHBIX
NpenogapaTesied UM TOCYIaPCTBEHHBIX CIYXallMX, TOTOBAILUMX ce6si K HayYHO—-HCCIEeLOBATEILCKOMN
MM DUIIOMaTHYeCKOH paboTe MIM K paboTe Ha roCyJapCTBeHHON cilyX6e B CBOMX

COOTBETCTBYIOLIHX CTpaHaX.

248. YuyacTHe B paboTe 3TON ceccHHU 252/ UPHHANH 22 YYaCTHHKA, TIVIABHBIM o6pa3oM H3
Pa3BHBAIOLIMXCS CTpaH. YuyacTHUKHM CeMMHapa HPHCYTCTBOBANHM Ha 3acefaHHSX Komuccuu u

npociaymany cCreuualbHO OpPraHHM30BaHHBIE NI HMX JeKIIUH.

249. Ceccuss Cemunapa 6GbLIa OTKDBITA BTOPHIM 3amecTHTeldeM Ilpencemarens KOMHCCHM
r-HoM ITlurepoM KabaTcu. AQMUHHCTPaTHBHBIMM M OPTraHM3alMOHHBIMU BONPOCAMH, CBS3aHHBIMH
¢ mpoBefieHueMm CeMMHApa, 3aHHMAJICH CTapUIMM IOPUCKOHCYALT OThenenus OpraHu3alUu

O6bepunennbix Hamuit B 2KeHese r—H Yaepux ¢oH BiroMeHTanmb.

250. Yngenamu KoOMHCCHH ObLIH NpPOYMTAHBL Cheyiolipe JNeKnuu: r-H A. Ilemne:
"Komuccuss MeXIYHapOZHOTO NpaBa M ee AEITeNbHOCTH"; I—H P. I'oko: "Bnusaue

MEXAYyHapOOHOr0 NpaBa Ha BO3MOXHOCTL BO3BPallleHMS HENMpPaBOMEPHO MOMYYEHHBIX CPENCTB";
r-d B. Muxkynka: “IIpaBonpeeMCTBO roCyZapcTB M €ro HOCHeICTBHS NS IpakIaHCTBa

PU3MYECKHX JMI{ H HAIMOHANBHON MPUHANNIEXKHOCTH IOPHIHYECKUX aan”; rr. I'. Xaduep u

B. Poppurec CepmeHro: "YupexgeHHe MeXIyHApPOIHOFO VrOJOBHOIO cyma";
r~H P. PoseHcrok: "IIpaBO0 HECYHOXONHBIX BHIOB MCHONBL30BAHMS MEXIYHAPOZHBIX BOLOTOKOB" ;

252/ B pa6ore TpumuaTh TpeThell ceccHM CeMMHapa NO MeXIYHapOLHOMY npasy
NpHHAMANM ydYacTe clefylolye nuua: r-H Ddpaum Abeppa kumma (Dduonms);
r-xa Pozemun AsbMan (Ppanmus); r-H AiubhOHCO AcCeHCHO Dppepa (Mekcuka) ;
r-u basipmynk Ilynyuu (Monroaus); r-xa Busnan KoHTHH-YHIBIMC { ApreHTHHa) ;
r-H Kapnoc Jluac (Kocra-Puka); r-xka Kamesity Jykype (IBuHes); r—-H Kpucrod 3Dk
(Fepmanusi) ;  r-H Mypan Kapuep (TypkMeHucran); r-xa Kerpa Katymryka (Yraupma) ;
r-xa Jlunapa KemeinoBa (Ksipreiscran); r-H KoHcrantunoc Marmusepac (Ipenus) ;
r-xa Capu Makena (Punnsummsa); r-H Byrano Mapune (BoTcBaHa); r-xa Honanpa
Mem6penso (Tonmypac); r-u Bae Cummiuce Ilyapu (Kor-n’HByap); r-xa JI)Kauu
IypHaBanTH (Huponesusi); r-xka Arexanmpa Kecaga Amabnaca (Ymima); r-o Xyro Pymc Hnac
Banpbyena (Ilaparsai); r-xka Hasu Hlaxsamu (Ilakwucran); r-u Hlanuu Poumu (Maunariaus)
¥ r-d Csomyn Slu (Kwurait). B cuny HenpeIBHIEHHBIX OGCTOSTENLCTB ABA MOMONHHTENLHO
U36paHHBIX KaHjgvpata M3 Banrmagemr u JIu6Gepum He CMOIIH YYacTBOBaTh B pabore CeMuHapa.
Komurer mo or6opy mom pykoBogcTBoM mpodeccopa Hryem Xy Tpy (IToyeTHbIt npodeccop
HHeTHTYTa BBICINAX MEXIYHAPOIHBIX MCClTenoBaHMit, JKeHeBa) mpoBend cBoe 3acemaHue 11 anpens
1997 roga ®, paccMOTpeB OKOJIO 110 3afBOK Ha ydyacTHe B pabore CemuHuapa, oTo6pai
24 KaHgMpara.
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r-g A. BpoyHmi: "YperyiupoBaHHe cnopoB"; r-a 9. KanguoTH: “OmHOCTOPOHHHE &KTHI
rocymapcte"; ®W r—H B. CrmMa: “"MeXOyHapOOHOe TpPaBo H NPaBa YeJOBEKA B JNeATeNLHOCTH

Opranmzauun O6neguHeHHbIX Hammii”.

251. C gexkmusiMH TakXe BbICTYNHIH r-H Poil C. JIu, mupextop Otienma KomudUKAIUM
YnpasimeHdss N0 NpaBOBRIM BONPOCaM M ceKpeTaps KOMHCCHH MeXOyHapogHoro mpasa: "IIpomecc
$opMUpOBaHHS MEXIYHAPOJHOro mpasa”; r-xKa Dpuka Peltep, 3aMecTHTeNb AMpeKTOpa, OTmeN

MeXIYyHapoLHOM 3aufuThl, BepxoBHbII KoMHccap Opranusanun O6benuHeHHbIXx Hamuit no memam
6exenneB: "Mannar YBKB mo 3aumure"; r-H YuneaM Jlesu, nupekTop, OTHEX HO TNPaBOBBIM

BoripocaM, BceMupHas Toprosad opraHmsauusi: “"Mexanusm BTO mo yperyJHpOBaHMIO TOPrOBBIX
criopoB”; u r-xa Kuon Pobepx, amsokar, I[IpaBoBoii ormesn, MeXIyHapOomHbH! KOMHTET
Kpacuoro Kpecra: "MKKK H MeXIyHapOOHO-YTONOBHOe NIpeciefOBaHHE 3a HapylLIEHHS

MEXIOYHAPOMHOrO0 IyMaHHMTApHOTO HpaBa“.

252, YuacTHHMKaM OblIa TakXKe JaHa BO3MOXHOCTb BOCHONB30BATHCH OHOIMOTEXOH OpraHH3aluy
O6nbegvHeHHRiX Hamuit u meHTpoM mocerureleit YBKB B mensix 03HAKOMIEGHHS C yueOHbMU

$dHUIEMaMH N0 MeXIZYHapOOHOMY I[paBy, a TaKXe MOCeTHTh Myseit MKKK.

253. Pecny6nuka m KaeTOH JKeHeBa OKa3amd YYacTHHKaM TPAIHIIMOHHO TOCTeNPHHMHBIN HpHeM

10 OKOHYaHHMM 3KCKYPCHH MO 3amaM Ayabambl W Boxblmoro coseTa.

254. [lepen yvyacTHHKaMH BBICTYNHNM r—-# A. Ilenme, Ilpemcemarenr KomuccHM, H T'—H YIbLpHUX

¢$oH BiioMmenTanbs oT MMeHH Otrnexenus Opranuzamud O6bemmHenHsx Hauui B >Kenese.
I'-xa Kanbaty JyKype OT HMeHM YYacTHHKOB OGparHiach X wieHaM Komuccuu. Ilo sromy

CIly4yal0 VYacTHHKH IpoBend Oecemy ¢ uireHamMu Komuccum o ee pabore. KaxmoMy yYacTHHKY
Obln BpyYeH HOHILUIOM O €ro HMIH ee YYacTHH B TPHALATh TpeThel ceccud CemmHapa. IlepeMosus
3akpeiTus CeMHHapa cOBmala ¢ moceleHHWeM [eHepasbHbIM ceKpeTapeM OpraHu3allil

ObbefnHenHsx Hamuit 3acemanus Komuccus.

255. Komuccusi ¢ 0cobbIM YIOBIETBOPSHHEM OTMETHNIa TOT (PaKT, YTO NPABHTEILCTBA
Tepmanun, Januu, MHcradmun, Kunpa, Hopserun, Punnsugud u Ilpelitapum BHeCTH
To6poBosibHBIe B3HOCHL B lleneBoit ¢donpy Opranuszaume O6senuHeHHsix Hamuh mias CemmHapa no
MeXOYHapOgHOMY HpaBy. OTH B3HOCHI MO3BOJIMIM MNPeIOCTaBHTL NOCTATOYHOE YMCIO CTHNEHIHH
IS ofecriedeHHs] CIIPaBENJIHBOTO reorpadHyYecKOTO pacnpefelieHdsl YYacTHUKOB M NajiH

BO3MOXHOCTb NPHUOBLITL HA CECCHIO CeMHHapa DOCTOWHBIM KaHIUOATAM M3 Pa3BHUBAIOLIMXCS CTpaH,
KOTOpPBIle B NPOTHBHOM Cliydae He CMOMIH 6Bl IPUHATL y4YacTHe B paboTe CecCHM. B atoMm rony
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NOJIHBI® CTHNEHIHMH (OXBAaTBLIBAIOLIHE KaK IyTeBbIeé PacCXOHbl, TaK H CYTOYHEIE ) 66111
OpeJdoCcTaBaeHsl 18 KaHgupaTaM, a HenoJHas CTHOeHIHS (TIOKpBIBAIOLIAs TOJBKO CYTOYHbLIE) 934,11

OpexocTaBieHa OOTHOMY KaHIUIATY .

256. M3 736 yvYacTHHKOB, NPEACTABIAIOLUMX 142 CTpPaHbl, KOTOpPbie MPUHSIH ydacTHe B paGoTe

Cemunapa ¢ Hauana ero NpoBeleHHS B 1965 roiy, CTHOCHIMH NOJYYMIH 408 dYelioBeK.

257. KomuccHs xorena ObI NMORYEPKHYTh TO 3HAYEHHE, KOTOpPOe OHO NpPUEAET CECCHAM

CeMunapa, NO3BOJSAIOIIEr0 MOJOIBLIM IOPHCTaM, OCOGEHHO IOPHCTaM U3 Pa3BHBAIOLMUXCS CTpPaH,
O3HAKOMMTECS ¢ paboroli KOMHCCHH M JeSTeNbHOCTHIO MHOTMX MEXIYHAPOMHBIX OpraHH3alvil,
pacronoxeHHsIXx B 2Kenese. Komuccust pekoMennyer IenepansHol Accambiiee BHOBL 06pPaTHTHCS

K rocyJapcTBaM C NPH3BIBOM BHECTH NOGPOBOJEHBIE B3HOCHI, HEOOXOHMMBbIe IS OGecIedYeHHs MO

BO3MOXHOCTH CaMOI'c UIHPOKOro y4acTus B Cemmape 1998 roga.

258. Kommuccousi ¢ yHOBIETBOpEHHEM OTMETHJIA, 4YTO B 1997 rogy pabota CeMuHapa B HOJHOM
o6beMe ObLTa ofecnmeyeHa CHHXPOHHBIM NepeBONOM. OHa BbIpaXaeT HafeXAy Ha TO, YTO
cuenyromast ceccuss CeMuHapa 6yfeT HONb30BaThCS TaKUMH XK€ YCIYraMH, HECMOTPS Ha

CYLLECTBYIOMME (DUHAHCOBLIE TPYIHOCTH.
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