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| nt roduction

1. At its 48th session, the Sub-Conmm ssion on Prevention of D scrimnation
and Protection of Mnorities, mndful of the |inks between the protection of
mnorities, prevention of discrimnation, population novenents and

di spl acenents, freedom of novenent, the right to | eave and to return to one's
own country and the right to seek and enjoy asylum decided, without a vote, to
entrust M. Vol odynyr Boutkevitch with the task of preparing, w thout financia
i nplications, a working paper on the right to freedomof novenent and rel ated
issues and to submt it to the Sub-Conmmission at its 49th session

(deci si on 1996/ 109 of the Sub-Commi ssion). In the course of the general debate
on the draft text of this decision, the discussion revolved around the words:
"wor ki ng paper on the right to freedom of novement and rel ated i ssues”. The
proposal s nade reduced to giving the task a specific form In this connection
it was proposed that a nenber of the Sub-Conmi ssion be given the opportunity to
work nore effectively on the paper.

2. To ensure that the task was carried out effectively, it was proposed that
t he deci sion should specifically require the Special Rapporteur to prepare a
wor ki ng paper on the content of the right to freedomof novenent, its

i npl enentation and the obstacles to inplenentation, or to exam ne freedom of
novenent between States or within the same State. The prevailing view, however,
was that greater specificity could be achieved after the discussion of the
wor ki ng paper and that until then the Special Rapporteur should be given a free
hand. I'n the final version of the decision this was reflected in the words
"wor ki ng paper on the right to freedomof novenent and rel ated i ssues".

3. Qearly, on the basis of the text of the decision alone, these related

i ssues include: popul ati on novenents and di spl acenents, the right to | eave and
to return to one's own country and the right to seek and enjoy asylum This [ist
of related issues can be extended by addi ng those nmentioned in Sub-Conm ssi on
resol ution 1996/9 on "The right to freedomof novenent", nanely: the right of
everyone lawfully within the territory of a State to |liberty of novenent and
freedomto choose his or her residence, the prohibition of arbitrary deprivation
of the right to enter one's own country and the principle of non- r ef oul enent

The following are also directly related to the right to freedomof novenent
(regrettably, inasmuch as they deprive popul ations of that right): forcible
exil e, mass expul sion and deportation, population transfer, forcible population
exchange, unlawful forcible evacuation, eviction and forcible relocation
"ethnic cleansing” and other forns of forcible displacenent of popul ations
within a country or across borders. 1/

. THE RIGHT TO FREEDOM OF MOVEMENT AND RELATED | SSUES
I N | NTERNATI ONAL LEGAL | NSTRUMENTS

4, The central article on freedomof novenent and related issues in the
Uni versal Declaration of Human R ghts is, of course, article 13

1/ See, in particular, Sub-Comm ssion resolution 1996/9.
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"1. Everyone has the right to freedom of novement and resi dence
within the border of each State

2. Everyone has the right to | eave any country, including his own,
and to return to his country."

5. The following articles of the Universal Declaration throwlight on the
question of "related issues”:

(a) Article 2:

"1. Everyone is entitled to all the rights and freedons set forth
in this Declaration, without distinction of any kind, such as race,
col our, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

2. Furthernmore, no distinction shall be nmade on the basis of the
political, jurisdictional or international status of the country or
territory to which a person bel ongs, whether it be independent, trust,
non- sel f-governi ng or under any other limtation of sovereignty.”

(b) Article 7:

"All are equal before the law and are entitled w thout any
discrimnation to equal protection of the law. All are entitled to equal
protecti on agai nst any discrimnation in violation of this Declaration and
agai nst any incitenent to such discrimnation."”

This lays down the principle of non-discrimnation - the basis of freedom
of novenent.

(c) Article 3:

"Everyone has the right to life, liberty and security of person.”
Freedom of novenent is an integral part of the right to liberty.
(d) Article 4

"No one shall be held in slavery or servitude; slavery and the slave
trade shall be prohibited in all their forns."

Sl avery and the slave trade are inconceivable in the context of the right
of everyone to freedom of novenent.

(e) Article 8:
"Everyone has the right to an effective renedy by the conpetent

national tribunals for acts violating the fundanental rights granted him
by the constitution or by law "
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The proclainmed right to freedomof novenent will be no nmore than so nmany
words if it cannot be protected in the conpetent courts or adm nistrative tribunals.

(f) Article 9:
"No one shall be subjected to arbitrary arrest, detention or exile."

Arrest, detention and exile are inconpatible with freedomof novenent.
Exil e deprives a person of the right to return to his own country.

(9) Article 10:

"Everyone is entitled in full equality to a fair and public hearing
by an i ndependent and inpartial tribunal, in the determnation of his
rights and obligations and of any crimnal charge against him"

As the Special Rapporteur M. Jose D. Ingles hinself correctly noted
"This article underlines the right of everyone to a fair and public trial in the
determ nati on, anmong others, of his right to | eave any country, including his
own, and to return to his country. It should be pointed out that this article
ains at having the rights of the aggrieved party determ ned by an independent
and inpartial body rather than left to the discretion of a subordinate
official". 2/

(h) Article 14:

"1. Everyone has the right to seek and to enjoy in other countries
asyl um from persecution

2. This right nmay not be invoked in the case of prosecutions
genui nely arising fromnon-political crimes or fromacts contrary to the
pur poses and principles of the United Nations."

The broadeni ng of the Sub-Conm ssion's agenda item "Freedom of novenent”
to include "the right to | eave and seek asylumand the right to return" itself
indi cates that the experts see the right to seek asylumas a very inportant
conponent of "freedom of novenent™

(i) Article 15:

"1, Everyone has the right to a nationality.

2. No one shall be arbitrarily deprived of his nationality nor
denied the right to change his nationality."

Again, we agree with the conclusion reached by the Special Rapporteur M. Jose
D. Ingles, nanely that: "The right to change one's nationality presupposes the

2/ E/ CN. 4/ Sub. 2/ 220, para. 47.
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right to | eave one's country. On the other hand, the guarantee against arbitrary
deprivation of nationality ensures one's right to return to one's country"”. 3/

(i) Aticle 17:

"1, Everyone has the right to own property alone as well as in
association with others

2. No one shall be arbitrarily deprived of his property.”
and
Article 19:

"Everyone has the right to freedom of opinion and expression; this
right includes freedomto hold opinions without interference and to seek
receive and inpart information and ideas through any nedia and regardl ess
of frontiers."

Even in ancient tinmes, such fundanental conponents of the right to freedom
of nmovenent as the novenent of people, ideas and goods had al ready been defi ned.
A person cannot take full advantage of the right to | eave a country if he is not
allowed to take his property with him The right to | eave a country often
depends on the recognition of the right to possess property. At the sane tine,
the freedomto seek, receive and inpart information, regardless of frontiers, is
the freedomof circulation of ideas, a very inportant constituent of the freedom
of novenent.

(k) Aticle 28:

"Everyone is entitled to a social and international order in which
the rights and freedons set forth in this Declaration can be fully
realized.”

The rel ationship between this article and article 13 i s obvious.
() Article 29:

"1. Everyone has duties to the community in which alone the free
and full devel opent of his personality is possible

2. In the exercise of his rights and freedons, everyone shall be
subject only to such limtations as are determned by |aw solely for the
pur pose of securing due recognition and respect for the rights and
freedons of others and of neeting the just requirenents of norality,
public order and the general welfare in a denocratic society.

3. These rights and freedons nay in no case be exercised contrary
to the purposes and principles of the United Nations."

3/ E/ CN 4/ Sub. 2/ 220, para. 49.
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The article inposes reasonable limtations on the exercise of the right to
freedom of novenent. Having clearly defined the permissible limtations, it
rules out the application of others.

(m Article 30:

"Nothing in this Declaration nay be interpreted as inplying for any State,
group or person any right to engage in any activity or to performany act ained
at the destruction of any of the rights and freedons set forth herein.”

The article rules out the destruction of freedomof novenent on the
pretext of having to inplenent other rights and freedons.

If article 6 of the Universal Declaration, which gives everyone the right
to recognition everywhere as a person before the law, and the other articles of
the Declaration are taken into account, then it becomes obvious that practically
all its provisions have a bearing on the right to freedomof novenent.

6. The nost inportant international |egal instrunment establishing the right
to freedom of novenent is the International Covenant on Cvil and Politica
Rights, articles 12 and 13 of the Covenant being the nost informative as regards
the content of the right to freedom of novenent:

Article 12:

"1. Everyone lawfully within the territory of a State shall, within
that territory, have the right to liberty of novenment and freedomto
choose his residence.

2. Everyone shall be free to | eave any country, including his own.

3. The above-nentioned rights shall not be subject to any
restrictions except those which are provided by |aw, are necessary to
protect national security, public order (ordre public), public health or
norals or the rights and freedons of others, and are consistent with the
other rights recognized in the present Covenant.

4. No one shall be arbitrarily deprived of the right to enter his
own country."

Article 13:

"An alien lawmfully in the territory of a State Party to the present
Covenant nay be expelled therefromonly in pursuance of a decision reached
in accordance with | aw and shall, except where conpelling reasons of
national security otherw se require, be allowed to submt the reasons
agai nst his expulsion and to have his case reviewed by, and be represented
for the purpose before, the conpetent authority or a person or persons
especi al ly designated by the conpetent authority."”

7. However, other articles of the Covenant are equally relevant to the
under standi ng of the right to freedomof novenent. Thus, article 2 inposes the
obligation on States to respect and ensure this right on the basis of the
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principle of non-discrimnation, while article 3 requires themto undertake to
ensure the equal right of nen and wonen to the enjoynent of freedom of novenent.
Article 4 of the Covenant on public energencies allows States to take neasures
derogating fromtheir obligations under the Covenant only to the extent strictly
required by the exigencies of the situation, provided that such nmeasures are not
i nconsistent with their other obligations under international |aw and respect
the principle of non-discrimnation. Article 5 rules out the exercise of other
rights and freedons to engage in any activity or performany act to the
detrinment of the right to freedomof novenent. An analysis of the other articles
of the Covenant reveals that, as in the Universal Declaration of Human R ghts,
nost have a direct or indirect bearing on the right to freedomof novenent.

8. Article 5 of the International Convention on the Himnation of All Forns
of Racial Discrimnation inposes on States Parties the obligation "to prohibit
and to elimnate racial discrimnationin all its forns and to guarantee the
right of everyone, without distinction as to race, colour, or national or ethnic
origin, to equality before the law, notably in the enjoyment of the follow ng
rights:

(i) The right to freedom of novenent and residence within the border of
the State;
(ii) The right to | eave any country, including one's own, and to return

to one's country;

(iii) The right to nationality".
9. Article 10 of the Convention on the Rights of the Child states that:
(1) In accordance with the obligations under the Convention

"applications by a child or his or her parents to enter or |eave a State
Party for the purpose of fanily reunification shall be dealt wth by
States Parties in a positive, humane and expediti ous nmanner. States
Parties shall further ensure that the subm ssion of such a request shal
entail no adverse consequences for the applicants and for the nmenbers of
their famly";

(2) "A child whose parents reside in different States shall have
the right to maintain on a regul ar basis, save in exceptiona
ci rcunst ances, personal relations and direct contacts with both parents.
Towards that end and in accordance with the obligation of States Parties
under article 9, paragraph 2 (opportunity to participate in the
proceedi ngs and nmake their views known - V.B.), States Parties shal
respect the right of the child and his or her parents to | eave any
country, including their own, and to enter their own country. The right to
| eave any country shall be subject only to such restrictions as are
prescribed by | aw and which are necessary to protect the nationa
security, public order ( ordre public ), public health or norals or the
rights and freedons of others and are consistent with the other rights
recogni zed in the present Convention."
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10. Article 11 of the Convention requires States Parties to take measures to
conbat the illicit transfer and non-return of children abroad, by concl udi ng

bilateral or multilateral agreenents or acceding to existing agreenents.

11. A nunber of universal international agreenents establish recogni zed
standards relating to the right to |l eave a country and return to it, entry and
departure, within their specific areas of conpetence. Thus, for exanple, article
44 of the Vienna Convention on Diplonatic Relations states: "The receiving State
must, even in case of armed conflict, grant facilities in order to enable
persons enjoying privileges and imunities, other than nationals of the
receiving State, and nenbers of the famlies of such persons, irrespective of
their nationality, to leave at the earliest possible moment. It must, in
particular, in case of need, place at their disposal the necessary neans of
transport for thenselves and their property”. Simlar provisions can also be
found in the Vienna Convention on Consul ar Rel ati ons.

12. The Vienna Convention on the Representation of States in Their Relations
with International O ganizations of a Universal Character al so focuses on these
qguestions, as evidenced by just three articles singled out fromanong nunerous
ot her provi sions:

Article 26 - Freedom of novenent

"Subject to its laws and regul ati ons concerning zones entry into
which is prohibited or regul ated for reasons of national security, the
host State shall ensure freedom of novement and travel in its territory to
its nenbers of the mssion and nmenbers of their famlies formng part of
thei r househol ds."
Article 79 - Entry into the territory of the host State

"1, The host State shall permt entry intoits territory of:

(a) menbers of the mssion and nmenbers of their famlies
formng part of their respective househol ds;

(b) menbers of the del egation and nenbers of their famlies
acconpanyi ng them and

(c) nmenbers of the observer del egati on and nmenbers of their
fam lies acconpanyi ng them

2. Vi sas, when required, shall be granted as pronptly as possible
to any person referred to in paragraph 1 of this article.”

Article 80 - Facilities for departure

"The host State shall, if requested, grant facilities to enable
persons enjoying privileges and imunities, other than nationals of the
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host State, and nmenbers of the famlies of such persons irrespective of
their nationality, to leave its territory". 4/

13. Qur notions concerning the regulation of the universal right to | eave a
country, including one's own, and return to one's country can be consi derably
expanded by taking into consideration the provisions of the Convention Agai nst
Torture and G her Cruel, |nhuman or Degradi ng Treatment or Puni shnent of

10 Decenber 1984, 5/ the Convention on Certain Questions relating to the Confli ct
of Nationality Laws of 12 April 1930, the Protocol concerning a Specific Case of
Statel essness of 12 April 1930, the Special Protocol concerning Statel essness of
12 April 1930, 6/ the Convention relating to the Status of Statel ess Persons of
28 Septenber 1954, the Convention on the Nationality of Married Wnen of

29 January 1957, the Convention on the Reduction of Statel essness of 30 August
1961, the Statute of the Ofice of the United Nati ons H gh Conmm ssi oner for

Ref ugees of 14 Decenber 1950, the Convention relating to the Status of Refugees
of 28 July 1951, the Protocol relating to the Status of Refugees of 31 January
1967, the Declaration on Territorial Asylumof 14 Decenber 1967, the Concl usi ons
of the Executive Conmttee of the Ofice of the United Nations H gh Comm ssi oner
for Refugees, 7/ the Agreenent relating to Refugee Seamen of 24 Novenber 1957,
the Protocol relating to Refugee Seanen of 12 June 1973, etc.

14. Despite the proposals to consider the "Situation of migrant workers and
nmenbers of their famlies" under item 3 "Conprehensive examnation of thematic
issues relating to the elimnation of racial discrimnation” of the Sub-

Conmmi ssion's agenda and not under item 10 "Freedom of novenent”, it is

i mpossi bl e to make a thorough study of popul ation displacenments and the right to
| eave and seek asylumand the right to return without taking into account the
instruments of international |aw that regulate mgration. Therefore,

i rrespective of whether the agreenment has entered into force or not and is

bi ndi ng or nerely makes recommendations, in order to understand the right to
freedomof novenent it is inportant carefully to analyse the provisions of the

4/ United Nations Juridical Yearbook , 1975, New York, 1977, pp. 129,
151- 152.
5/ See, for exanple, article 3 on the expulsion, return or extradition

of a person to another State.
6/ Has not entered into force.

7/ See, for exanple, Conclusion No. 7 (XXVII1) - Expul sion, 1977;
Conclusion No. 8 (XXVI11) - Determ nati on of Refugee Status, 1977; Concl usion
No. 15 (XXX) - Refugees without an Asylum Country, 1979;

Conclusion No. 22 (XXXI1) - Protection of Asylum Seekers in Situations of Large-
Scal e Influx, 1981; Conclusion No. 30 (XXXIV) - The Problem of Manifestly

Unf ounded or Abusive Applications for Refugee Status or Asylum 1983; Concl usion
No. 39 (XXXVI) - Refugee Wnen and International Protection, 1985; Concl usion

No. 40 (XXXVI) - Voluntary Repatriation, 1985; Conclusion No. 44 (XXXVI1) -
Detention of Refugees and Asyl um Seekers, 1986; Conclusion No. 58 (XL) - Problem
of Refugees and Asyl um Seekers who nove in an irregular nanner froma country in
whi ch they had al ready found protection, 1989; etc.
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Internati onal Convention on the Protection of the Rghts of AIl Mgrant Wrkers
and Menbers of Their Famlies of 18 Decenber 1990, |LO Convention (No. 97)
concerning Mgration for Enpl oynent (Revised) of 1 July 1949, |LO Convention
(No. 118) concerning Equality of Treatment of Nationals and Non-Nationals in
Soci al Security of 28 June 1962, |LO Convention (No. 143) concerning Mgrations
in Abusive Conditions and the Pronotion of Equality of Cpportunity and Treat nment
of Mgrant Wrkers of 24 June 1975, |1LO Recomrendati on (No. 86) (Revised)
concerning Mgration for Enploynent of 1 July 1949, |ILO Recommendation (No. 151)
concerning Mgrant Wrkers of 24 June 1975, etc.

15. The exam nation of this question reveals that as far as freedom of
nmovenent is concerned inportant progress has been nade in the matter of its
regul ation by international |aw, and not only at the universal level. A positive
approach to freedomof novenent and, in particular, to the right to | eave a
country and return has al so been adopted in alnost all the regional human rights
instruments. In confirmation of this it is customary to cite Protocol No. 4 of
16 Septenber 1963 to the 1950 Convention for the Protection of Human Rights and
Fundanent al Freedons, Article VII1 of the 1948 Anerican Declaration of the
Rights and Duties of Man, Article 22 of the Anerican Convention on Hunan R ghts
of 21 Novenber 1969, Article 12 of the African Charter on Human and People's

R ghts of 27 June 1983, and the Final Act of the Hel sinki Conference on Security
and Co-operation in Europe and its foll ow up docunents.

16. However, not only in these but also in other regions nmany nore
international |egal instruments which directly or indirectly concern the right
to freedom of novenment have been drawn up and put into effect. Underestinating
themcoul d affect the depth of the analysis of the problemas a whole. Thus, for
exanple, in investigating these questions, in relation to the European region

al one, there are dozens of recommendatory instrunments which should be taken into
account. These include Protocol No. 7 of 22 Novenber 1984 to the 1950 European
Convention on the Protection of Human R ghts and Fundanental Freedons, the
Convention on Reduction of Cases of Multiple Nationality and Mlitary
oligations in Cases of Miltiple Nationality of 6 May 1963, the Protocol of
Amendrent to the Convention on Reduction of Cases of Miltiple Nationality and
Mlitary Cbligations in Cases of Miltiple Nationality of 24 Novenber 1977, the
Addi tional Protocol to the Convention on Reduction of Cases of Miltiple
Nationality and Mlitary bligations in Cases of Miltiple Nationality of

24 Novenber 1977, the Second Protocol of Arendment to the Convention on
Reduction of Cases of Miltiple Nationality and Mlitary Chligations in Cases of
Miltiple Nationality of 2 February 1993, the European Agreement on the Abolition
of Visas for Refugees of 20 April 1959, the European Agreenent on Transfer of
Responsi bility for Refugees of 16 Cctober 1980, Recommendation of the Assenbly
of the Council of Europe 773 (1976) concerning de facto Refugees, Recommendati on
of the Assenbly of the Council of Europe 817 (1977) concerning the Rght to
Asylum the 1977 Declaration of the Conmttee of Mnisters of the Council of
Europe on Territorial Asylum Recomrendation of the Commttee of Mnisters of
the Council of Europe R (1981) 16 on the Harnoni zation of National Procedures
relating to Asylum Recomrendati on of the Conmittee of Mnisters of the Council
of Europe R (1984) 1 on the Protection of Persons not Fornally Recognized as

Ref ugees, the Convention determning the State responsible for Exam ni ng
Applications for Asylum|odged in one of the Menber States of the European
Communi ties of 15 June 1990, the Agreenent establishing a European Union of

7 February 1992, the European Convention on Establishnent of 13 Decenber 1955,
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the European Social Charter of 18 Cctober 1961, the European Convention on
Social Security of 14 Decenber 1972, the European Convention on the Legal Status
of Mgrant Wrkers of 24 Novenber 1977, the Agreenent establishing a European
Econoni ¢ Community of 25 March 1957, Directive of the Council of the European
Econom ¢ Communi ty 64/221 of 15 February 1964 on the harnoni sati on of specia
neasures relating to the novenent and residence of foreign nationals, the

Regul ati on of the Council of the Econom c Communities 1612/68 of 15 Cctober 1968
on the freedom of novement of workers w th amendnents introduced by Regul ation
312/ 76 of 9 February 1976, Directive of the Council of the European Comunities
68/ 360 of 15 Cctober 1968 on the abolition of restrictions on novenent and

resi dence within the Community, Regulation of the Conm ssion of the European
Communi ties 1251/70 of 29 June 1970 on the right of workers to remain in the
territory of a Menber State, Directive of the Council of the European

Communi ties 73/148 of 21 May 1973 on the abolition of restrictions on the
nmovenent and residence within the Community of nationals of Menber States in
connection with establishnment, entrepreneurial activities and the provision of
services, the European Agreement of 13 Decenber 1957 on Regul ati ons Governing

t he Movenent of Persons between Menber States of the Council of Europe, the
Convention on the Participation of Foreigners in Public Life at Local Level of
5 February 1992, the Agreenent between the Governments of the States of the
Benel ux Econom ¢ Union, the Federal Republic of Germany and the French Republic
on the Gradual Abolition of Controls at the Common Frontiers (Schengen
Agreerent) of 14 June 1985, the Convention Applying the Schengen Agreenent of
14 June 1985 between the Governnments of the States of the Benel ux Econonic

Uni on, the Federal Republic of Germany and the French Republic on the G adua
Abolition of Controls at the Common Frontiers of 19 June 1990, etc.

17. The fact that these and other instrunents were not duly reflected in the
reports of M. Jose D. Ingles and M. C L.C Mibanga-Chi poya is not the only
reason why they should be exam ned. Firstly, many of the instrunments listed and
ot hers not menti oned were adopted after the correspondi ng studi es had been
carried out and, naturally, were not considered by the Special Rapporteurs.
Secondly, international |egal sources often solve the same problens in different
ways. Thus, for exanple, in the Universal Declaration of Human Rights it is
stated that "Everyone has the right to freedomof ... residence within the
border of each State", while according to the Internati onal Covenant on G vi
and Political Rghts "everyone lawfully within the territory of a State shall
within that territory, have ... freedomto choose his residence". At the sane
time, the International Convention on the Elimnation of All Forns of Racia

Di scrimnation merely guarantees everyone the right to "residence within the
border of the State".

18. O course, the existence of different approaches to the same | ega
situation allows States to choose to be guided by those principles which are

| east detrinental to thenselves rather than to the individual, and in fact this
can give rise to discrimnation against the individual. Thirdly, the nandate of
M. Jose D. Ingles included studying discrimnation in respect of the right
provided for in article 13, paragraph 2 of the Universal Declaration of Human
Rights. The Special Rapporteur M. C L.C Mibanga-Chi poya was instructed to
"prepare an analysis of current trends and devel opnents in respect of the right
of everyone to | eave any country, including his ow, and to return to his
country, and to have the possibility to enter other countries, w thout

di scrimnation or hindrance, especially of the right to enpl oyment, taking into
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account the need to avoid the phenonenon of the brain drain from devel opi ng
countries and the question of reconpensing those countries for the |oss
incurred, and to study in particular the extent of restrictions permssible
under article 12, paragraph 3 of the International Covenant on CGvil and
Political R ghts".

19. In fact, the nandate of the Special Rapporteur remai ned essentially
unchanged, conprising the sanme article 13, paragraph 2 of the Universal

Decl aration of Human Rights plus the brain drain problemand a reference to
article 12, paragraph 3 of the Covenant, where the perm ssible restrictions are
listed. The Sub- Commi ssion's agenda item "Freedom of nmovenent” now i ncludes, in
addition to "the right to leave" and "the right to return”, "the right to seek
asylumi. This right is provided for in article 14 of the Universal Declaration
where it is stated that everyone "has the right to seek and to enjoy in other
countries asylumfrom persecution”, but with the inportant restriction that this
right "may not be invoked in the case of prosecutions genuinely arising from
non-political crimes or fromacts contrary to the purposes and principles of the
United Nations". However, the International Covenant on Gvil and Politica

Ri ghts does not have any simlar provisions. And since in fact they went beyond
the scope of the mandates of the Special Rapporteurs, they were not studied
conprehensively or in depth

Il. RGAT TO FREEDOM OF MOVEMENT AND RELATED | SSUES AT NATI ONAL LEVEL

20. As noted by the Special Rapporteur M. Jose D. Ingles, in 1963 in only

24 countries were the right of a national to |leave his country and the right of
a national to return to his country officially recognized in the constitution or
the legislation. In another 12 countries these rights were recogni zed in
judicial practice. Inonly 20 countries did the constitution or the |aw
officially recognize the right of a foreigner to | eave his country of residence.
In 4 more countries this right was recogni zed in judicial practice. A nunber of
countries which did not have any constitutional or |egislative provision or
judicial precedent governing this question said that they recogni zed the right
"in principle", "as a rule of law', "in general practice", "according to
regul ati ons”, "as an enforceable right", "always", or that "there is no
authority for denial”. This was particularly true as regards the right of a
national to return to his country, which had thus been informally recogni zed by
16 additional countries. True, the Special Rapporteur also stressed that: "it is
necessary to probe nore deeply into the actual situation before draw ng any
conclusions in this matter. The fornmal recognition of a right is not enough to
ensure its enjoynment. The |aw or practice nmay hedge the right with so many
conditions as to whittle it away or render it nugatory” (E ON 4/Sub.2/220,

paras. 16 and 17).

21. As regards the solution of problens of freedomof novenent, the Special
Rapporteur M. C L.C Mibanga- Chi poya concentrated his attention on questions of
the participation of the State in the Internati onal Covenant on Gvil and
Political Rights. He also selectively considered the | aws and adm nistrative
regul ati ons of certain countries in relation to this matter. In general,

however, his study was based on the replies of countries to the questionnaire he
conpiled. Not all these replies reflected the true state of affairs, sonme nerely
depicting a desired situation. Thus, "according to the reply of the Union of
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Sovi et Soci alist Republics to the Special Rapporteur's questionnaire,

Decree No. 163 of the USSR Council of Mnisters of 28 August 1986 introduces in
the Statute on entry into the USSR and departure fromthe USSR of 1970 severa
new and i nportant provisions. The possibilities of entry and departure are
provided to Soviet citizens, foreign citizens and statel ess persons
"irrespective of origin, social and property status, race or nationality, sex,
education, language or religious attitudes'" (E ON 4/Sub.?2/1988/35, para. 224).
Inreality, however, in the Soviet Union at the tine the Special Rapporteur was
conpleting his final report, citizens of the USSR coul d depart, say for the
United States or a country in Wstern Europe, only with the perm ssion of the
adm nistration at their place of work and the appropriate Comruni st Party
commttee.

22. In fact, there has since been a radical change in the |legislative
situation in the region, but this did not materialize until after the Specia
Rapporteur C L.C Mibanga-Chi poya had finished his work. Naturally, these
changes coul d not have been studied by the Rapporteur. Wen conpared with the
exi sting international standards, sonme of the changes nust be considered
positive and others negative. The breakup of the Soviet Union led to the
appearance of 15 new States on the world nap and in nore or less five years
these created their own |egislation, including | ans dealing with questions of
freedom of novenent and related issues. In nmost of the countries of the region

freedom of novenent is guaranteed by the constitution, 8/ while in sonme countries
separate | aws have been adopted. Admttedly, the constitutional freedons are
often hedged around with I aws and adm ni strative regul ati ons which still require

regi stration ("propiska"). The extent to which these constitutional guarantees
encourage the assertion of the principle of freedomof novenment in the countries
of the region or nerely shroud the situation in a legislative fog will becone
clear in the process of investigating the problem Sinlarly, only by close
study is it possible to tell whether or not discrimnation is introduced when a
State adopts a | aw on freedom of noverent that applies only to its own
nationals. Thus, for exanple, in 1993 Russia adopted a Law of the Russian
Federation "On the right of citizens of the Russian Federation to freedom of
nmoverent and to choose their place of residence and abode within the Russian
Feder ati on".

23. The active lawnaking in the countries of the regi on suggests that many
States have taken the results of the study made by the Special Rapporteur

M. C L.C Mibanga-Chipoya into consideration in their enactnents. At the sane
time, not all the legislation takes into account the concerns of the Rapporteur
or draws the appropriate conclusions fromthe recommendati ons nmade in the course
of the discussion of both the report and the draft declaration on freedom and
non-di scrimnation in respect of the right of everyone to | eave any country,
including his ow, and to return to his country. After proclaimng their
sovereignty and i ndependence, the States of the region have not al ways adopted
the recogni zed international standards as far as freedom of novenent and rel ated
i ssues are concerned. Wil e endeavouring objectively to regul ate the status of
nationals and forei gners, they have not been able conpletely to avoid

| egi slative discrimnation, not only with respect to the "national -foreigner”

di chotony but al so anong national s and foreigners thensel ves. As a result, the

8/ See, for exanple, article 33 of the Constitution of the Wkraine.
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m st akes have had to be corrected in supplenentary |egislation, often under
pressure froman aroused public. In the rush, the new | aws adopted have not

al ways come up to generally accepted standards. Sonetines they have even further
confused the legal situation of the individual.

24. The nere enuneration of sone of the |egislation shows how conplicated it
can be to understand how the right to freedomof novenent and rel ated issues are
regulated in the countries of the region. These questions are dealt with in:

(a) the various national constitutions (all adopted after the conpletion of the
special report); (b) the nationality laws (all the laws on nationality, like the
other laws of the countries of the region relating to freedom of novenent, were
adopted after the conpletion of the Special Rapporteur's report and the draft
declaration); (c) the laws on refugee status (for exanple, Azerbaidjan, 1992;

Bel arus, 1995; Latvia, 1995; Russia, 1993; Tadjikistan, 1994, \kraine, 1993,
etc.); (d) the laws on forcible relocation (for exanple, Azerbaidjan, 1992;
Russia, 1995, etc.); (e) the laws on the State | anguage (Azerbaidjan, 1992;

Mol dova, 1989; Uzbeki stan, 1995, et al.) and | anguage | aws (Arnenia, 1993;
Latvia, 1992; Ml dova, 1989; Wkraine, 1989; Estonia, 1995, etc.); (f) the laws
on the legal status of foreigners (Armenia, 1994; Bel arus, Ceorgia

Turkneni stan, Estonia, 1993; Kazakhstan, 1995), the laws on the status of
citizens of the USSRin a State that has proclainmed its independence (for
exanpl e the Latvian |aw of 1995), the laws on the | egal status of foreign
national s and statel ess persons (Ml dova, 1994); the laws on the | egal status of
foreign nationals and residence |laws for foreigners (Kyrgyzstan, both in 1993;
Latvia, 1992, etc.); (g) the laws on national mnorities (Belarus, 1992; Latvia,
1991; Wkraine, Estonia, 1993, etc.); (h) the laws on the procedure for entry and
departure: (i) of nationals (Belarus, 1993; Russia, 1991; Turknenistan, 1995;
Wkrai ne, 1994, etc.); of nationals and foreigners (Ml dova, 1994); of foreigners
(Ceorgia - on tenporary entry, residence and departure, 1993); on the entry and
residence of foreign nationals and statel ess persons (Kyrgyzstan, 1993), etc.;
(j) the laws on mgration (for exanple, Ml dova, 1990), on emgration (CGeorgia,
1993; Latvia, 1991, etc.), on immigration (Georgia, 1993; Kazakhstan, 1992;

Li thuania, 1991, etc.), on forced mgrants (for exanple, Tadjikistan, 1994) and
forcible relocation (Russia, 1995); (k) the laws on freedom of novement and

resi dence (for exanple, Russia, 1993), etc.

25. These pieces of legislation often differ with respect not only to the

t erm nol ogy enpl oyed and the category of people included but also in their
treatnment of nationals, foreigners and statel ess persons as regards the right to
freedom of novenent and choi ce of residence, which is often inconsistent with

i nternational standards and sonetines discrimnatory. As these are questions

whi ch were not and coul d not have been investigated by the Special Rapporteur

C L.C. Mibanga- Chipoya, it is a matter of particular urgency that they be

i nvestigated today, since these problens of the region affect not only the peace
and security and human rights situation of Europe but that of the world
community as a whol e.

26. The report of the Special Rapporteur did not reflect the situation in the
countries of the former Yugoslavia. Many of the gaps in the report were filled
in by the Sub-Comm ssion on Prevention of Discrinination and Protection of
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Mnorities, 9/ the Conm ssion on Human R ghts, and the Econom c and Soci a
Counci | . However, there has been no special analysis of the question of
discrimnation in respect of the right to freedomof novenent and rel ated issues
inthe legislation of the States of the forner Yugoslavia.

27. In a nunber of instances, the conclusions and proposal s of the Specia
Rapporteur were descriptive in nature with respect to countries and regions, did
not deal at all with the provisions of the national |egislation or are today
clearly out of date. The weakest point of the special report is, in our opinion,
the section on "Restrictions on entry inposed by national |egislation”

(E/ CN 4/ Sub. 2/ 1988/ 35, paras. 355-381). Wth a mnor exception, the questions
relating to this aspect were either not investigated at all or nentioned in
passing with reference to the replies of governments or the well-known
restrictions of article 12, paragraph 3 of the International Covenant on G vil
and Political R ghts. Meanwhile, the conclusions of the Special Rapporteur

based on an anal ysis of the |egislation, have proved short-lived either because
the States and their |egislation have di sappeared (USSR, Yugosl avi a,

Czechosl ovaki a) or because the [ aws on which his conclusions rested have been
abol i shed and the new | egislation takes a different approach to the probl ens he
rai sed. 10/

28. In many cases, if the problens of freedomof noverment were not expl ored
conprehensi vely and in-depth by the Special Rapporteur, this was not his fault.
H's nandate was restricted to "the right of everyone to | eave any country,
including his ow, and to return to his country”. At the time of the study, the
topics "departure” and "return” were in fact the nain issue as far as the
exercise of the right to freedomof noverment was concerned. The ideol ogi ca

consi derations by which the forner socialist countries were gui ded nmade freedom
of nmovenent unrealistic and its "inplenmentation” could be reduced nerely to the
formal assertion of the corresponding principle in the |egislation. Today, now
that the countries of the socialist systemhave switched to buil ding denocratic
societies, the situation has radically changed. In circunstances in which
freedom of novenent is guaranteed by | aw but econonmic crisis, interethnic
conflict and civil war prevail, the central problemis no |onger "departure" and
"return" but "entry" and "non-return". Today, the special report and the draft
decl aration on freedom and non-di scrimnation in respect of the right of
everyone to | eave any country, including his ow, and to return to his country
bot h need rethinking and further study.

9/ See, for exanple, resolutions 1995/10 and 1996/2 ("Situation of
human rights in Kosovo"), resolution 1995/1 ("Expression of solidarity with the
Speci al Rapporteur of the Commission on Human R ghts on the situation of hunman
rights in the territory of the forner Yugoslavia, M. Tadeusz Mazow ecki ")
resol ution 1995/8 ("Situation in the territory of the forner Yugoslavia"),
resol ution 1995/13 ("The right to freedom of novenent"), etc

10/ See, for exanple, the corresponding provisions of the French
| egi sl ation.
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I11. THE SI TUATI ON DURI NG THE LAST TEN YEARS

29. Since M. C L.C Mibanga-Chi poya conpleted his report on "The right of
everyone to | eave any country, including his ow, and to return to his country”
the situation with respect to the assertion and inplementati on of both that
right and the right to freedomof novenent in general has fundanental |y changed.
In Europe alone, the Berlin Wl |l has been torn down, the Soviet Union and
Yugosl avi a have broken up, and Czechosl ovakia has split in two. Interethnic
conflicts and civil war have rolled through Europe, Asia, Africa and Latin
Anerica. These events, together with the liberalization of border-crossing
procedures in the countries of Eastern Europe, have resulted in an
intensification of mgratory processes, an increase in the nunber of refugees,
di spl aced and rel ocated persons, etc. In nany countries, the right to freedom of
noverrent has effectively been replaced by an enforced | ack of freedomto nmove or
flee. In a nunber of countries, there is such a wide variety of mgrants and
refugees that it is often difficult to "squeeze" theminto the existing

i nternati onal standards

30. Thus, in the countries of Eastern Europe, mgrants are divided into
internal and external. Internal mgrants are divided into natural and
environnental (especially nunerous after the earthquake in Arnenia, Chernobyl in
the Wkraine, and the drying up of the Aral Sea in Central Asia). In the
countries formed after the breakup of the Soviet Union, anong the externa
mgrants it is possible to distinguish: (a) those returning to their nother
country fromforner Soviet republics (repatriates); (b) those illegally deported
on the basis of their nationality; (c) mgrants fromthe "near abroad" forced to
| eave their country of residence; (d) refugees fromthe "far abroad”;

(e) illegal mgrants fromthe "far abroad"; (f) transiting illegal mgrants

31. Since this classification is not always consistent with the existing

i nternati onal standards and since each subdivision of the classification is
being quite actively dealt with in the legislation, in practice cases of not
only de facto but also legislative (legal) discrimnation are commonly
encountered. As one progresses along the scale fromrepatriates to transiting
illegal mgrants, the | egal safeguards becone feebler and discrimnation
increases with respect to practically all the criteria in relation to which
discrimnation is prohibited in the Universal Declaration of Human R ghts and
the Internati onal Covenant on CGvil and Political Rights.

32. In the Eastern European region, especially on the territory of the forner
Sovi et Union, where even in the eighties |eaving the country was a maj or
probl em huge waves of mgration are al nost overwhelmng the efforts of the
authorities to regulate the process. The conflicts in Armenia, Azerbaidjan,
Ceorgia, Mdl dova, Northern Gssetia, Tadjikistan, Chechnya and especially on the
territory of the former Yugoslavia have generated equal |y massive flows of
refugees. The streans of refugees and the flood of mgrants have toget her
created enornous waves of di splaced peopl e which have not only rolled through

t he European continent but have also affected the United States, Canada and
countries on other continents.

33. In their attenpts to halt or slow these novenents, countries have
tightened up their |egislative requirenents with respect to refugees and
mgrants, which has led to an increase in the nunbers of illegal mgrants and
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refugees. To conbat this, ever stricter amendnents have been introduced into the
legislation, as a result of which in some countries it has becone problenatic to
speak not only of the right to freedom of novenent but even of respect for the
dignity of persons crossing the border.

34. An inmportant factor in this process is the reaction of the popul ation of
the countries to which the refugees and mgrants have noved. In the fornmer

soci alist countries, which had previously attracted hardly any foreigners
intending to stay for a nore or |ess extended period of tine, the changed
situation has generated the new, previously unknown probl em of the adaptation of
refugees and mgrants to local conditions and the | ocal popul ation's perception
of them One of the students of this process in the territory of the former USSR
notes that: "The mass nedia view the arrival of foreigners fromthe far abroad
(countries outside the former USSR- V.B.) in the territory of these countries
(former republics of the USSR - V.B.) as a problemthat poses a threat. They

hardly ever present it in a humanitarian-humanistic light. ...In the regions

whi ch accept migrants, the attitude towards themmay vary fromtol erance through
i ndi fference to suspicious xenophobia and downright hostility." 11/ O course,
this is still no Yugoslav-type "ethnic cleansing”, but it is far frombeing the

result of freedom of novement. The same author suggests that since in these
regions no one is analysing the attitude of the |ocal population to foreigners
(mgrants), the probl emof xenophobia and even hostility may conme as a surprise
to the public and especially the authoriti es.

35. The countries fornmed on the territory of the forner USSR face the nove
problemof transiting illegal mgrants fromthe countries of South-Wst Asia,
Africa and the Mddl e and Near East who, taking advantage of the |iberalization
of the region's border regines, are trying to reach the countries of Wstern
Europe. The Wkrainian nedia report that, in 1995 18.2 mllion foreigners

entered Wkraine while only 17.4 mllion left, i.e. 800,000 remnained in the
country. Only half that nunber registered with the authorities. The Russian

nedia report 12/ that the country has about 500,000 illegal mgrants. Failing to
find understanding on the part of the authorities and the popul ati on and feeling
thensel ves rejected by the |ocal comunity, the illegal mgrants turn to crine,
whi ch reinforces the hostil e-xenophobic attitude towards them The circle is
closed. In the Wkraine alone, in 1995, admnistrative proceedi ngs were taken

agai nst 70,000 foreigners fromnore than 100 countries. One in every seven was
expel l ed fromthe country for crossing the border illegally 13/. However, the
foreigners thensel ves do not want to renain in Eastern Europe. Their main aimis
to cross into the countries of Western Europe.

36. This has begun to develop into an illicit business. Fake travel agencies,
joint enterprises, commercial establishnments and linmted-liability conpanies are
bei ng set up for this purpose. imnal business organizations have turned hunman
bei ngs i nto merchandi se. Their devel opment has al ready reached the stage of

11/ M kol a Shul ' ga, Zovnishnya migratsiya v Wkraini: napryam skl ad
masshtabi , "Prava lyudini v Wkraini", Kiev, 1996, No. 17, pp. 13-14.

12/ "lzvestiya", 7 July 1994,

13/ M kol a Shul ' ga, ibidem p. 18
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"speci alization". Thus, a Wkrainian-Pakistani firm "Radzha-interpraiz"
registered in Kiev specialized in preparing fal se travel documents for
foreigners and sending themto the West. The Israeli firm"Novyi gorizont"
transported illegal mgrants whomit passed off as students at a Wkrainian
educational institution. Wiereas in 1992 only five such groups were di scovered
in the Wkraine, by 1994 the nunber had risen to 78, and in 1995 91 were exposed
inthe first six nonths alone. 14/ In transporting foreigners across the border
the crimnal groups show |l ess concern for themthan they would for a | oad of
goods. In 1996, a refrigerator truck transporting Chinese nati onals was stopped
at the State frontier between Wkrai ne and Sl ovakia. Qut of the 40 people

detai ned 10 were suffering fromsevere frostbite and needed resuscitation.

37. Little has changed in the countries of the region with respect to the
right to freedomof novenent, even for the | ocal popul ation. Even in those
countries in which the right to freedomof novenent is enbodied in the
constitution or the law, it is not easy to exercise in practice. On 25 June
1993, Russia adopted the Law "On the right of citizens of the Russian Federation
to freedom of novenent and to choose their place of residence and abode w thin
the Russian Federation". However, as noted by the investigator of the Russian
passport and permt systems K Lyubarskii, "In actual fact, this lawis w thout
effect in the Russian Federation. Throughout Russia, as before, the police
continue to inssist that citizens conply with the registration requirenents. The
situation is especially acute in Mdscow, where the Mayor of Mbyscow, Yu. Luzhkov,
has signed an order introducing "Tenporary regul ati ons concerni ng the speci al
procedure governing the residence in the city of Mdscow - capital of the Russian
Federation - of citizens living permanently outside Russia". Under this order,
whi ch consi sts of 27 paragraphs, on 15 Novenber the city introduced a "speci al
resi dence regime", in accordance with which all citizens of countries of the
near abroad staying in the capital for nore than 24 hours nust register and pay
a fee equivalent to 10%of the Russian m ni mumwage. Anyone failing to register
is promsed a fine of three to five times the m ninumwage with 50 tines the

m ni mrum wage for repeat offenders plus expul sion fromMscow, either at their
own expense or at the expense of Mdscow Police Headquarters.

38. Sim | ar neasures have been introduced by the Mayor of Saint Petersburg, A
Sobchak, and by the adm nistrations of a nunber of other admnistrative units.
Al these orders are contrary not only to the federal |aw on freedom of novement
but also to article 27 of the new Constitution of the Russian Federation. "Since
citizens of the AS are covered by an agreenent which provides for themto enter
Russia without visas, the orders of the two mayors are not only unl awful but

al so unconstitutional™. 15/

39. The right to freedomof novenent is nore than just the right to cross the
border. It is also the right to norrmal living conditions in the country of

resi dence. Meanwhile, according to the Commttee of Afghan Emgrants in the
Wkr ai ne, Afghans have no housing, no nedical care, and no possibility of being
pl aced in suitable jobs, obtaining special assistance, obtaining the passports
to which under the legislation and international |lawthey are entitled in order

14/ | bi dem p. 109.

15/ "Novoe vrenya", 1994, No. 2.
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to enjoy nornmal |iving and working conditions, or obtaining the right to trave
freely. The Afghan em grants conpl ain about the lack of security. They are often
subj ected to attacks by individual thugs and gangs, both where they live and
where they work. "W do not even have the right to go out on the street - they
wite - or buy bread freely. In other countries, regardl ess of nationality,
origin, colour or |anguage, people can turn to the authorities when they are in
trouble. The police protect themand treat themas free and protected people.

But in the Wkraine we cannot turn to the | aw enforcenent services. |If we do,
they insult and humliate us, beat us or send us to prison for at |east 7 or
even 30 days. After that they kick us out. If we are registered, they cancel our
registration or just give us a visa for 30 days with a warning. If we are unable
to | eave the country, we go back to jail and nobody can get us out. Every
refugee knows this. In spite of our political, economc and social difficulties,
they fine us on every street corner, or we nust pay the policenan a bribe." 16/
Even if this testinony is enotionally exaggerated, it certainly illustrates how
difficult it is for foreigners to be accepted by and adapt to the | oca
community. Unfortunately, simlar conplaints can be heard in many countries of
the region, even those considered to be well off fromthe liberal, economc,
social and political points of view

40. In the territory of the former Yugoslavia the situation as regards respect
for the right to freedomof novenent is even worse. As noted by the Special
Rapporteur of the Commission on Human R ghts, Ms. Elizabeth Rehn, in the
periodic report "Situation of human rights in the territory of the former
Yugosl avi a", the Dayton Agreenment "expressly commits the parties to ensuring
freedom of novenent and incorporates international |aw guaranteeing this right.

Neverthel ess, restrictions on novenent are common in Bosnia and Herzegovi na,
particularly along the Inter-Entity Boundary Line (1EBL) but al so between
territories controlled by Bosni ak and Bosnian Groat authorities within the
Federati on. Federation traffic between Sarajevo and Gorazde, passing through
Rogatica and crossing territory under Republika Srpska adm nistration, remained
at great risk at the end of 1996. ... The Special Rapporteur is deeply concerned
about arrests of travellers for alleged conplicity in war crinmes, which have
sonetinmes been nade with little apparent basis and in violation of provisions of
the so-called "rules of the road" agreed to by the parties at Rome in February
1996. Under that agreenent, non-indicted war crine suspects are to be held only
followi ng notification by the International Gimnal Tribunal at The Hague that
a basis for such detention exists. Arrests violating this agreenent have caused
great fear on both sides of the IEBL and inperilled freedom of novenent

t hroughout Bosni a and Herzegovina. ... Prospects for returns to the ZCS have
been seriously danmaged by the w de-scal e deliberate destruction of abandoned
homes. ... Wthin the Federation al so, returns have been obstructed by the
del i berate destruction of hones, particularly in Bosnian Groat controlled
territory. ... Bonbings of Ooat-owned homes were reported in the Bosni ak-
controlled towns of Konjic and Vares". 17/

41. These violations of the right to freedomof novenent are al so typical of

other regions. Since the Special Rapporteur C L.C Mibanga- Chi poya conpleted his

16/ "Prava lyudini v WKkraini", Kev, 1996, No. 17, p. 129

17/ E/ CN. 4/ 1997/ 56, paras. 8, 9, 12, 17 and 19.
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report, the inplenmentation of the right to freedomof novenent has inproved in
sone respects but, unfortunately, worsened in others. Thus, the Specia
Rapporteur noted the following trend: "Fromthe time when M. Ingles finished
his report the universal understanding and recognition of the right to | eave and
return anong individual s and Governments has increased.” 18/ Al though this
assertion was nmade with extrene caution ("anong individual States and
governnents” [sic]), today, unfortunately, it needs to be nmade nore specific:
understanding of the right to |l eave and return to one's own country has
increased. As far as entering another country is concerned, the visa issuing
procedures have, unfortunately, become nore conplicated, to such an extent that
if States do not relax the existing reginmes, the right to freedom of novement as
a whol e may be pl aced in jeopardy.

42. The Speci al Rapporteur C. L.C Mibanga- Chi poya was overoptimstic when he
concl uded that: "Freedom of novenent within the country ... has progressed
substantially and only a few exanpl es coul d be nentioned of the limtation of
this freedom" 19/ The concepts of "protection of national security", "protection
of public order”, "protection of public health and noral s" and "protection of

the rights and freedons of others" still need to be defined nore precisely.

These concepts, which conprise the pernissible restrictions, are often
interpreted and used for the purpose of suppressing freedomof novenent. For the
nost part, the definitions proposed by the Special Rapporteur in the draft

Decl aration were rejected by governnents.

43. The Speci al Rapporteur correctly noted that: "The right to | eave is
directly dependent on the ability or possibility to enter another country.
Indeed, for themto be effective, both these aspects of the freedom of

i nternational novenent shoul d be addressed and settled at one and the sane tine.
States shoul d be encouraged to take international and regional neasures and to
reduce the necessity for entry visas on tenporary visits. Al forns of

discrimnation in this respect should be elimnated.” 20/ Unfortunately, this
appeal of the Special Rapporteur's is even nore pertinent today. Little progress
has been nade in fulfilling the Special Rapporteur's wishes with regard to

m grant workers, the "brain drain", famly reunification, refugees, etc. In his
view, "the recourse procedures included in national |egislations should be |eft
to i ndependent judicial or non-judicial bodies". Unfortunately, a new study of
this area mght well lead to the sanme desire again being expressed

V. CONCLUSI ONS AND PROPCSALS

44, In 1954, at its 6th session, the Sub-Comm ssion decided to place on the
agenda the question of the procedure to be followed in studying discrimnation
inthe fields of emigration, immgration and travel. The Special Rapporteur Jose
D. Ingles was appointed and in 1960, after a | engthy process of definition of
the subject of the study, began to anal yse discrinmnation in respect of the

18/ E/ ON 4/ Sub. 2/ 1988/ 35, para. 508.
19/ E/ ON 4/ Sub. 2/ 1988/ 35, para. 512.
20/ | bi dem paras. 524, 525, 526
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right of everyone to |eave any country, including his own, and return to his
country, as provided in article 13, paragraph 2 of the Universal Declaration of
Hunman R ghts

45, In 1962, Jose D. Ingles conpleted his "Study of discrimnation in respect
of the right of everyone to | eave any country, including his own, and to return
to his country” and drew up the "Draft principles on freedomand non-
discrimnation in respect of the right of everyone to | eave any country,

i ncluding his owm, and to return to his country". The Sub-Conm ssion subnitted
the report and the draft principles to the Comm ssion on Human Rights and at its
17t h- 21st sessions inclusive expressed the hope that the Comm ssion woul d take
the initiative in conpleting the consideration of the report prepared by Jose D
Ingles and the draft principles approved by the Sub-Conmm ssion.

46. At its 20th to 24th sessions inclusive the Commi ssion postponed the

di scussion of the agenda itemrelating to this study. It was included in the
agenda of the 25th-29th sessions of the Conm ssion on Human R ghts but
considered only in 1973. The Conmission did not take any substantive neasures.
On 18 May 1973, in resolution 1788 (LIV) ECOSOC instructed the Conm ssion on
Human R ghts to consider the question of the right of everyone to | eave any
country, including his own, and to return to his country at three year intervals
coinciding with its discussion of the periodic reports on civil and political
rights.

47. At its 35th session, the Sub-Comm ssion appointed M. C L.C Mibanga-

Chi poya to prepare an analysis of current trends and devel opnents in respect of
the right of everyone to |eave any country, including his own, and to return to
his country, and to have the possibility to enter other countries, w thout

di scrimnation or hindrance, especially of the right to enpl oyment, taking into
account the need to avoid the phenonenon of the brain drain from devel opi ng
countries and the question of reconpensing those countries for the |oss
incurred, and to study in particular the extent of restrictions permssible
under article 12, paragraph 3 of the International Covenant on CGvil and
Political R ghts. The Sub- Cormmi ssion considered the report and the draft
declaration at its 40th session. In resolution 1989/25 of 31 August 1989, the
Sub- Conmi ssi on expressed its appreciation and thanks to the Special Rapporteur,
M. Muibanga- Chi poya, for the inportant contribution he had made to the |ega
doctrine relating to the right of everyone to |eave any country, including his
own, and to return to his country. At its 42nd session, the Sub-Conm ssion

deci ded to establish a sessional open-ended working group, representing the
various regional groups, with a viewto preparing a revised version of the draft
decl aration on freedom and non-di scrimnation in respect of the right of
everyone to | eave any country, including his ow, and to return to his country.

48. At the Sub-Comm ssion's 42nd session, the sessional open-ended working
group discussed the question of the scope of application of the draft
declaration, articles 1 and 2, and the fornulation of articles 1-4 of the draft.
At the Sub-Conm ssion's 43rd session, the working group di scussed the new
consol i dated draft declaration and decided to use the session to identify the
mai n areas of dispute. On 29 August 1991, the Sub- Cormmi ssion decided to transnit
to the Conmm ssion on Human Rights the report of the 1991 session of the Wrking
QG oup on a draft declaration on the right of everyone to | eave any country,
including his ow, and to return to his country, inviting the Conm ssion to
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provi de conments and gui dance on the issues nentioned in the report. At its
48t h and subsequent sessions, the Conmmi ssion took no decisions with respect to
this question.

49. At its 44th session, the Sub-Conmm ssion decided to include in the
provi si onal agenda of its 45th session an agenda itemprovisionally entitled
"Freedom of novenent”. At its 45th session the Sub-Commi ssion decided to include
in the agenda of its 46th session under the itemon freedomof novenment a sub-
itemon the situation of mgrant workers and nenbers of their famlies. In
accordance with the draft provisional agenda of the 49th session of the Sub-
Conmmi ssion, it is proposed that this sub-itembe excluded fromthe itemon
freedom of novenent and consi dered together with the sub-item "xenophobi a® under
the item " Conprehensi ve exam nation of thenatic issues relating to the
elimnation of racial discrimnation'. At the sanme tine, at its 46th session

t he Sub- Conmi ssion decided to include in the agenda itementitled "Freedom of
novenent” the sub-item "Popul ati on di spl acenents”.

50. At its 2nd neeting on 6 August 1996, the Sub- Conmi ssion decided to add to
its agenda a new sub-item 18 (c) entitled "The right of everyone to | eave any
country, including his ow, and to return to his country”. The Chairman of the
Sub- Commi ssion, in collaboration with the Secretariat, conpleted the preparation
of the draft provisional agenda for the Sub-Comm ssion's 49th session, item 10
of which was worded as follows: "10. Freedom of novenent: (a) popul ation

di spl acenents; (b) the right to | eave and seek asylumand the right to return".
This itemwas to be considered once every two years, starting in 1997.

51. In the course of the 45 years since the Sub-Conmission's 5th session the
probl ens of freedom of novenent have been di scussed at its sessions. Various
proposal s have been nade with respect to the agenda as it relates to this
qguestion and the discussions have taken various directions. Initially,

M. Meneses-Pal | ares proposed the consideration of "discrimnatory practices in
the field of mgration". However, the Sub-Conm ssion chose to study "neasures to
conbat discrimnation, including in the field of inmgration and travel". At its
6t h session (1954), the Sub- Conm ssion decided to carry out studies of
"discrimnation in the matter of emigration, immgration and travel”. Then the
Conmi ssion on Human Rights recommended that a study of "discrimnation in the
matter of emgration and the right to return to one's country as provided in
paragraph 2 of article 13 of the Universal Declaration of Human Ri ghts" be
undertaken and that "immgration and travel" be del eted fromthe agenda. The
Econoni ¢ and Soci al Council requested the Sub-Commi ssion to study only paragraph
2 of article 13 of the Universal Declaration of Human Rights, after excluding
discrimnation in the matter of emigration.

52. The Sub- Conmi ssi on proposed that ECOSCC shoul d take a decision that did
not prevent the study of the question of discrimnation in the field of

i mm gration. ECCSCC did not accept the Sub-Conm ssion's proposal. At its

11t h session, the Sub-Comm ssion noted that ECOSOC s decision did not prevent it
fromstudying the four interrelated rights set out in article 13 of the

Uni versal Declaration of Human R ghts: (1) the right to freedom of novenent;

(2) the right to choose one's residence; (3) the right to | eave any country,

i ncluding one's own; (4) the right to return to one's country. ECOSOC did not
agree to this broadening of the scope of the study. At its 12th session (1960),

t he Sub-Conmm ssion finally approved the initiation of "a study of discrimnation
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in respect of the right of everyone to | eave any country, including his own, and
to return to his country as provided in article 13, paragraph 2 of the Universa
Decl arati on of Human Rights".

53. Formal Iy, the Sub- Conmission also inposed this framework on the study to
be made by the Special Rapporteur, M. C L.C Mibanga-Chi poya, having entrusted
himw th the preparation of an analysis of current trends and devel opnents in
respect of the right of everyone to | eave any country, including his own, and to
return to his country. However, by adding "and certain other rights or

consi derations arising in connection therewith" the Sub-Conmi ssion consi derably
broadened the Rapporteur’'s nmandate. The neani ng of the words "certain other
rights or considerations"” is explained in Sub-Comm ssion resolution 7 (XXXI'V) of
9 Septenber 1980 which equates themto at least a study of "the possibility to
enter other countries, w thout discrimnation or hindrance, especially of the
right to enploynment, taking into account the need to avoi d the phenonenon of the
brain drain from devel opi ng countries and the question of reconpensing those
countries for the loss incurred, and to study in particular the extent of
restrictions permssible under article 12, paragraph 3 of the Internationa
Covenant on CGvil and Political R ghts". Considering that the Special Rapporteur
exam ned the questions of mgration, asylumand refugees, famly reunification
etc., it would be correct to conclude that the scope of the study was in fact
addi tional |y expanded. Subsequently, the range of probl ens considered under the
head of "freedom of novenent" has broadened further.

54. The list of rights subject to study has al so changed consi derably as
conpared with the original version. Wereas, to begin with, it was a question of
the individual human right to | eave any country, including one's own, and the
right toreturn to one's country, collective as well as individual rights have
since been studied, and not only in connection with the probl emof |eaving and
entering one's country. Mre than ten additional rights, and even nore rel ated
viol ati ons, have been consi dered by the Special Rapporteurs and the Sub-

Conmmi ssion in the course of investigating this subject. 21/ However, the
antici pated final document on the questions studied has, unfortunately, not been
adopted. Neither the "draft principles on freedomand non-di scrinmnation in
respect of the right of everyone to | eave any country, including his own, and to
return to his country” of Jose D. Ingles nor the "draft declaration on freedom
and non-di scrimnation in respect of the right of everyone to | eave any country,
including his ow, and to return to his country" of C L.C Mibanga-Chi poya has
advanced far beyond authorial proposals. At the sanme tine, many of the
concl usi ons and proposal s of the Special Rapporteurs now require further study.
Wth respect to sonme aspects of the problemthe situation has radically changed
and, in fact, a new study is needed. The violations of hunman rights and freedons
in connection with the exercise of the right to enter a foreign country are so
nurmerous that it has become a natter of urgency to adopt an optional protocol to
the International Covenant on Gvil and Political R ghts concerning the right of
entry. Jearly, it is necessary to conplete the work undertaken by the Specia
Rapporteurs Jose D. Ingles and C L.C. Mibanga-Chi poya. In view of the fact that
since the subm ssion of the last report and the draft declaration the situation
has changed considerably, it would be desirable to carry out a new study on the
basi s of those previously conducted. It seens that the scope of this study
shoul d not extend beyond the limts of articles 12 and 13 of the Internationa
Covenant on Gvil and Political R ghts.

1/ See, for exanple, paragraph 3 of this working paper



