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Ms. Palley: draft resolution

1997/... Situation of human rights in India

The Sub- Commi ssion on Prevention of Discrimnation and Protection of

M norities,
Recogni zi ng the enornous responsibility of the United Ki ngdom of
Great Britain and Northern Ireland for having left in the Indian sub-continent
traditions of:
(i) I mperialismtowards peoples and their territories;
(ii) Harsh mlitary suppression of dissent conbined with sweeping
speci al emergency powers;
(iii) Reacti onary penal | aws;
(iv) Doubl e standards of enunciating human rights and the rule of |aw
which were formally rather than practically applied in her

col oni al possessions and protectorates;
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(v) Unwi | | i ngness and a degree of inability to undertake real reform
in the Indian sub-continent of social, cultural, economc or other
institutions; and

(vi) Unrestrained capitalist and caste exploitation of [abour and
natural and other resources,

Recogni zing also that India, after 50 years of independence, has

mai nt ai ned much fromthese traditions and has done little to correct the
economi c, social and cultural ills and human rights viol ations taking pl ace
t hroughout the State,

Recogni zi ng, however that the Constitution of India contains a detailed
Bill of Rights and Directive Principles of State Policy protective of human
rights; that a National Conmi ssion on Mnorities and a National Comm ssion on
Human Ri ghts, together with sone state human rights comm ssions, exist; and
that there is extensive constitutional and |egislative protection for
Schedul ed Castes and Schedul ed Tri bes,

1. Qbserves, in this fiftieth anniversary year of the independence of
India, the world's second nost populous State and its | argest denocracy, that:
(i) The Human Rights Conmittee, after consideration of the third

periodic report of India, in its concluding observations
(CCPR/ C/ 79/ Add. 81, para. 23) expressed its concern at allegations
that the police and other security forces do not always respect
the rule of law and that in particular court orders for
habeas corpus are not always conmplied with, particularly in
di sturbed areas;

(ii) The Human Rights Committee al so expressed concern about the
i nci dence of custodial deaths, rape and torture (ibid., para. 23);

(iii) The Speci al Rapporteur of the Commi ssion on Human Rights on the
question of torture had received information indicating that
torture was practised routinely by the arny, the Border Security
Force and the Central Reserve Police Forces against the vast
majority of persons arrested for political reasons in Jammu and
Kashm r (E/ CN. 4/1996/35, 9 January 1996, para. 70);

(iv) The Speci al Rapporteur on the question of torture continued to
receive information in 1996 indicating that the security forces in
Jammu and Kashmir had tortured detainees systematically and that

the torture was said to be facilitated by the practice of hol ding
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detainees in tenporary detention centres wi thout access to courts,
rel ati ons or nedical care, while some reported torture included
severe beatings, electric shocks, crushing the leg nuscles with a
wooden roller, burning with heated objects and rape
(E/CN. 4/ 1997/ 7, 10 January 1997, para. 87);

The Speci al Rapporteur on the question of torture reported clainms
that detai nees were rarely produced before a nmagistrate, despite a
law requiring this to be done within 24 hours, and that since 1990
over 15,000 habeas corpus petitions had been filed but that in the
vast majority of cases the authorities had not responded to the
petitions (ibid., para. 88);

The Speci al Rapporteur on the question of torture remined
concerned at the persistence of allegations of torture, foll owed
often by death in custody (ibid., para. 90);

The Speci al Rapporteur on the question of torture reported clains
that on no occasion had information been nmade public regarding

i nstances of action taken agai nst security force personnel in
Jammu and Kashmir for acts of torture (ibid., para. 88);

The Working Group on Enforced or Involuntary D sappearances was
notified by the Government of India that allegations of violations
of human rights by the security forces in Janmu and Kashmir were

i medi ately investigated, and that so far sone 272 personnel had
been puni shed (E/ CN. 4/1997/ 34, 13 Decenber 1996, para. 183);

The total nunber of personnel punished has scarcely increased over
the total given two years earlier to the Sub-Conmi ssion and this
despite the presence of several hundred thousand active arny
personnel in Jammu and Kashnir

The Working Group on Enforced or Involuntary Di sappearances al so
noted that the Suprenme Court in Punjab had received a wit
petition alleging the secret cremation by the Punjab police of
hundreds of bodies, leading to investigation by the Central Bureau
of Investigation (ibid., para. 184);

There is reliable information that 2,500 bodies, mainly of young
men, were secretly cremated and that the lawer who initiated the

petition was arrested and has di sappear ed;
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The Speci al Rapporteur on extrajudicial, sunmary or arbitrary
executions has received nunerous reports of violations of the
right tolife in India and allegations concerning deaths inflicted
in custody resulting fromtorture and ill-treatnent inflicted by
police personnel during the prelimnary stages of detention when
access to outsiders is routinely denied, and that the all eged
perpetrators in the police and arnmed forces enjoy virtua

i mpunity, such violations in |arge nunber being clained to be
commtted in Jammu and Kashmir, Punjab and Uttar Pradesh

(E/ CN. 4/ 1996/ 4, para. 231);

The Speci al Rapporteur on extrajudicial, sunmary or arbitrary
executions renmai ned deeply concerned at the reported failure of
the Governnent to prosecute nenbers of security forces involved in
human rights violations (ibid., para. 238);

The Speci al Rapporteur on extrajudicial, sunmary or arbitrary
executions has nmade repeated efforts since 1993 to be invited to
visit India (E/CN. 4/1996/4, 25 January 1996, para. 241 and

E/ CN. 4/ 1997/ 60, 24 Decenber 1996, para. 22) but no invitation has
materialized

The Speci al Rapporteur on the question of torture has |ikew se
made repeated requests to visit India (E CN. 4/1996/ 35,

9 January 1996, para. 77 and E/CN. 4/1997/7, 10 January 1997,

para. 90) and regrets the reluctance of the Governnent of India to
invite himto the country, as does the Human Ri ghts Conmittee
(CCPR/ C/ 79/ Add. 81, para. 23);

The National Commi ssion on Human Ri ghts, while doing excell ent

i nvestigating and recommendatory work within the scope of its
mandat e under the Protection of Human Rights Act, is prevented by
Clause 19 frominvestigating directly conplaints of human rights
vi ol ati ons agai nst the arned forces, having to request a report
fromthe Governnment, while conplaints to the Conm ssion are
subject to a one-year tinme-limt, thus preventing the

i nvestigation of many all eged past human rights violations (ibid.
para. 22 and CERD/ C/ 304/ Add. 13, 17 Septenber 1996, para. 16);

Al t hough the Terrorist and Disruptive Activities (Prevention) Act

(TADA) has | apsed, about 1,600 persons detained thereunder are
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still in detention under its provisions (CCPR/ C/ 79/ Add. 81

para. 25), while the National Security Act and, in sone areas of
India, the Public Safety Act remain in force, a fact regretted by
the Conmittee on the Elimnation of Racial Discrimnnation
(CERD/ C/ 304/ Add. 13, para. 21), while the Armed Forces (Speci al
Powers) Act has been applied to areas declared as di sturbed for
many years, as for exanple throughout Manipur since 1980 and in
ot her areas of the State nuch |onger, this neaning that the
Governnment of India has in effect been using emergency powers

Wit hout resorting to article 4.3 of the Internati onal Covenant on
Civil and Political Rights (CCPR/ C/ 79/ Add. 81, para. 19);

The Human Rights Committee has reported that the use of special
powers of detention renmains w despread and has expressed concern
at legislative proposals to reintroduce parts of TADA, leading to
further violations of the International Covenant on Civil and
Political Rights, which is now not conplied with in respect of the
duty pronptly to informthe person concerned of the reasons for
his or her arrest and in respect of the need for due proceedi ngs
to decide to continue detention (ibid., paras. 24 and 25);

The Human Rights Conmittee has reconmmended that continued
detention be determ ned by an inpartial tribunal and that at

very | east there be a central register of detainees and that

the International Committee of the Red Cross be admitted to

all types of facilities, particularly in areas of conflict

(ibid., para. 24);

Even civil proceedings (as well as crimnal proceedings) may not
be comrenced agai nst nenbers of the security and armed forces
acting under Special Powers without the perm ssion of the centra
Governnent, and the Human Rights Committee has expressed its
concern over this matter, noting that it contributes to a clinmate
of inmpunity (ibid., para. 21);

The Comrittee on the Elinmination of Racial Discrimnation has
expressed great concern that the CGovernnment of India clains that
the situation of the Schedul ed Castes and Schedul ed Tri bes does

not fall within the scope of the International Convention on the
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Eli m nation of Al Fornms of Racial Discrimnation
(CERD/ C/ 304/ Add. 13, 17 Septenber 1996, paras. 2 and 14);

The Conmittee on the Elimnation of Racial Discrimnmination has also
expressed serious concern that Kashmiris, as well as other groups,
are frequently treated, on account of their ethnic or nationa
origin, in ways contrary to the basic provisions of the Convention
(ibid., para. 15);

The Conmittee on the Elimnation of Racial Discrimnation has

poi nted out that, although constitutional provisions and | ega
texts exist to abolish untouchability and to protect the nenbers
of the Schedul ed Castes and Schedul ed Tri bes, and al t hough soci al
and educational policies have been adopted to inprove their
situation and to protect them from abuses, w despread
discrimnation and the relative inmpunity of those who abuse them
such nmeasures have linmted effect, and the Cormittee is
particularly concerned at reports that people belonging to the
Schedul ed Castes and Schedul ed Tribes are often prevented from
using public wells or fromentering cafes or restaurants and that
their children are sonetinmes separated fromother children in
schools in violation of article 5 (f) of the Convention

(CERD/ C/ 304/ Add. 13, para. 23);

The Human Rights Committee has al so expressed its concern that,
despite neasures taken by the Governnent, nenbers of Schedul ed
Castes and Schedul ed Tribes, as well as the so-called backward

cl asses and ethnic national mnorities, continue to endure severe
soci al discrimnation and to suffer disproportionately from many
viol ations of their rights under the Covenant including

i nter-caste viol ence, bonded | abour and discrimnation of al

ki nds (CCPR/ C/ 79/ Add. 81, para. 15);

The Human Rights Committee has further expressed grave concern
that |egislative neasures to outlaw child marriages,

dowy-rel ated viol ence, suttee, foeticide and infanticide of
femal es are not sufficient and that neasures designed to change
the attitude allow ng such practices are necessary in order to
protect wonen fromall discrinmnatory practices including violence
(ibid., para. 16);
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The Human Rights Committee |ikew se expressed concern that women
in India have not been accorded equality in the enjoyment of their
rights and freedons in conformty with articles 2 and 26 of the
Covenant (ibid., para. 17);

The Human Rights Committee al so expressed concern at the extent of
bonded | abour, as well as the fact that the incidence of this
practice reported to the Suprene Court of India is far higher than
was mentioned by the Governnent of India in its third periodic
report to the Cormittee, and noted its concern that eradicative
measures taken do not appear to be effective in achieving rea
progress in the release or rehabilitation of bonded | abourers
(ibid., para. 29);

The Human Rights Committee deplored the high incidence of child
prostitution or trafficking of women and girls into forced
prostitution, regretting the lack of effective measures to prevent
such practices and to protect victins, as well as deploring the

| ack of effective nmeasures to stop the practice of Devadas
(dedication of small girls as tenple prostitutes);

The Human Rights Committee further expressed concern that there
had been little progress in inplementing the Child Labour
(Prohibition) Act 1986 and recommended that urgent steps be taken
to renove all children from hazardous occupations, together wth

i medi ate steps to inplenent the recommendati ons of the Nationa
Human Ri ghts Conmi ssion to respect the constitutional requirenent
that it is a fundanental right for all children under 14 to have
free and compul sory educati on;

Warmy wel cones the renewed tal ks between I ndia and Paki stan under

the Sim a Agreements, believing that only peaceful negotiations, involving

al so ful

participation by the people of Jammu and Kashmir, can end the gross

and systematic violations of human rights which have occurred and are stil

occurring,

3.
(i)

(i)

and also terrorism

Urges the Government of India:

To ratify the Convention agai nst Torture and Other Cruel, Inhunman
or Degrading Treatnent or Punishnent;

To ratify the Optional Protocol to the International Covenant on

Cvil and Political R ghts and to reconsider its extensive
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reservations to the Covenant referred to by the Human Ri ghts
Conmittee (CCPR/ C/ 79/ Add. 81, para. 14);

To invite the Special Rapporteur on the question of torture to
visit India within the current year

To invite the Special Rapporteur on extrajudicial, summary or
arbitrary executions to visit India within the current year or
soon thereafter;

To give expedited consideration to the report of the Human Ri ghts
Committee and all its many recomendati ons;

To give simlar consideration to the concl udi ng observati ons of
the Conmttee on the Elimnation of Racial Discrimnation made as
| ong ago as 17 Septenber 1996

In particular, to consider strengthening the powers of the
Nat i onal Human Ri ghts Commission to investigate and initiate |ega
proceedi ngs in respect of any violations of human rights by
whonsoever they may be conmtted;

To end the virtual inpunity of the vast numbers of police and
armed and param litary forces enployed by the State to counter
terrorismand crimne;

Calls upon the Government of India:

To ensure that its police and security forces do not use excessive
or arbitrary force to counteract terrorist actions;

To act in accordance with the restrictions on the use of force and
firearns set out in applicable international instruments;

To take legislative and adm ni strative steps necessary to ensure
that all cases of alleged deaths in custody, or in the course of
“encounters”, and all allegations of torture, inhuman treatnent
and rape are pronptly investigated and that crimnal prosecutions
in accordance with due process of |aw and international standards
are brought agai nst any all eged perpetrators;

To ensure that its armny, other security forces and police are
warned: that rape is an offence destructive of life, especially
in locations and cul tures where wonen and girl victins are forever
stigmati zed and irrenedi ably damaged psychol ogical ly; that

exenpl ary crimnal punishnent will be inposed on any assail ant;

and that officers whose nen are repeatedly alleged to have been
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i nvolved in such conduct will face severe disciplinary sanctions
for failing to maintain honour and order anong | ndian forces;

(v) To abolish the use of and any fornms of restraint which are inhuman
or degrading or capable of inflicting torture on the person of the
det ai nee or prisoner

5. Decides to reconmmend that the Comm ssion on Hunman Ri ghts consi der

the situation in India at its next session



