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GENERAL | NFORMATI ON ON ARTI CLES 1-27 OF THE | NTERNATI ONAL
COVENANT ON CIVIL AND POLI TI CAL RI GATS

Article 1
Par agraph 1
1. France is cormmitted to the principle of the self-determ nation of

peoples, as set forth in the preanble and article 1 of the Constitution

of 4 October 1958, and, in observance of this principle, article 53,
paragraph 3, of the Constitution provides that “No cession, exchange, or
adjunction of territory shall be valid w thout the consent of the popul ation
concerned”.

2. Associated with the right of peoples to self-determination is their
right freely to determine their political status and to pronote their

devel opnent. France has recognized this right to devel opnent and, in this
connection, supported the Declaration adopted by the United Nations

General Assenbly in resolution 41/128 of 4 Decenber 1986, to the preparation
of which it made a significant contribution

Par agraph 2

3. France recogni zes the right of peoples freely to dispose of their
natural wealth and resources in conformty with international |aw.

Par agraph 3

4, Article 74 of the Constitution states that the status of the overseas
territories shall be determ ned by constitutional enactnents defining, in
particul ar, the powers of their own institutions; changes to their status

can be nmade in the same way, after consultation of the territorial assenbly
concerned. The territorial assenblies nust also be consulted on any bil
concerning the individual organization of the overseas territories. Thus, the
follow ng fornmer overseas territories of Africa have acceded to independence,
havi ng expressed their wish to do so: (Guinea in 1958; other Wst and

Central African States in 1960; the Conpbros in 1974 and Djibouti in 1977).

The former departnents of Algeria did the same in 1962. The forner
protectorates, mandated territories and trust territories, as well as the
former condom ni um of the New Hebrides, now the State of Vanuatu (since 1980),
have al so acceded to i ndependence.

5. Consequently, the French Republic currently conprises, in addition to
its European territories, four overseas departnents (Guadel oupe, Guiana,
Martini que, Réunion), four overseas territories (New Cal edoni a,

French Pol ynesia, French southern and Antarctic Territories, Wallis and
Futuna) and two comunities sui_generis (Mayotte and St. Pierre and M quel on).
The Constitution stipulates that territorial entities shall be free to govern
t hensel ves through el ected councils and under the conditions |aid down by |aw.
The Governnent Delegate to these entities is responsible for the nationa
interests, adm nistrative supervision and | aw enforcenent (art. 72).
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1. Overseas departnents

6. The Constitution stipulates that the overseas departnents are
represented in Parlianent, in proportion to their population, by 15 deputies
and 8 senators. Subject to certain adjustments dictated by their specia
situation and provided for in article 73 of the Constitution, the

four overseas departnents have been admi ni stered, since the Act

of 19 March 1946, under the sanme conditions as departnments in netropolitan
France. They thus follow the general rules for the organization of |oca
comunities established, in particular, by the 1982 and 1983 decentrali zation
acts.

7. However, the overseas departnents are unusual in that a single territory
i ncludes both a region and a department, adm nistered respectively by a
Regi onal Council and a CGeneral Council, both of which are el ected by universa

suffrage. As in the departnents of metropolitan France, a prefect is a
Government representative responsible for national interests, admnistrative
supervi sion and | aw enforcenent, in accordance with article 72 of the
Constitution.

2. The overseas territories

8. The overseas territories of the French Republic are governed by specia
rul es which take account of their special interests in the context of the
overall interests of the Republic, of the local conditions that obtain in

conmuni ties which are far fromthe mainland and highly individualistic and
al so of the unusual features of their |egal systens.

(a) French Pol ynesi a

9. The status of the territory of French Polynesia was established by the
Act of 6 Septenber 1984, which set up a reginme providing for w de-ranging
aut onony characterized, on the one hand, by the existence of a territoria
executive consisting of a president of Governnent and of mnisters and

appoi nted by the Territorial Assenbly and, on the other, by the transfer to
the territory of many powers, with those powers to be retained by the centra
Government bei ng exhaustively enunerated under the reginme. The acts of the
territorial authorities are directly enforceable.

10. The status of French Pol ynesia has been nodified since that tinme, also
at the request of the territorial authorities, by the Act of 12 July 1990 and
the Organi zation Act of 20 February 1995, which describe the functions of
various territorial institutions and establish a distribution of powers nore
favourable to the territory.

(b) New Cal edoni a

11. The regime for New Cal edoni a was established by the Act

of 9 Novenber 1988, which includes provisions on the status of the territory
in preparation for the referendumon the independence of New Cal edonia, to be
hel d in 1998. Through reorgani zati on of the government authorities and, in
particul ar, decentralization of the provinces, this regime, which was adopted
by referendumin 1988, will establish the conditions under which the people
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of New Cal edonia will be asked to vote in 1998, through a self-determ nation
referendum on whether the territory will remain part of the Republic or
become i ndependent. A nonitoring comrittee holds regular discussions with the
representatives of the territory concerning problens faced, or progress
desired, by the territory.

12. The 1988 Act also calls for the creation of three provinces with genera
jurisdiction in all matters except those which the |aw places under State or
territorial control. Each province elects an assenbly and has its own budget.

The three provincial assenblies neet as the Territorial Congress, which is
headed by the Hi gh Conmi ssioner of the Republic. The 1988 referendum was
anended by the Organi zation Act of 20 February 1995 at the request of the
territorial authorities in order to strengthen provincial conpetence in sone
ar eas.

(c) Wal lis and Futuna

13. The reginme for Wallis and Futuna was established by the Act

of 29 July 1961. The Governnent of the Republic is represented there by a
seni or adm nistrator. After consulting the Territorial Council, he perforns
all regulatory acts necessary to inplenment the deliberations of the
Territorial Assenbly and those consistent with his nmandate as head of the
territory under the ternms of |aws, decrees and regulations. The custonmary
authorities are nenbers of the Territorial Council

(d) The French southern and Antarctic Territories

14. The French southern and Antarctic Territories have an adm nistrative
organi zation different fromthat of the other territories because they are
unpopul at ed, except for scientific mssions, and hence have no parlianentary
representation of their own.

3. Territorial units having special status

(a) Mayott e

15. The special status of Mayotte, whose people opted to remain part of the
French Republic in the referendum of 8 February 1976, is |laid down by the Acts
of 24 Decenber 1976 and 22 Decenber 1979. The Governnent designates a
representative having the rank of prefect. A General Council is elected

t hrough universal direct suffrage and is responsible for considering al
matters related to the territorial unit. Legislation adopted in netropolitan
France does not, as in the overseas territories, apply to the territorial unit
of Mayotte unless it is explicitly stated to do so.

(b) Saint Pierre and M quelon

16. The territory of Saint Pierre and M quel on becane an overseas depart nent
and, on 11 June 1985, a special territorial unit. |Its regine is akin to that
of the overseas departnents, although it is adapted to the special nature of
the archipelago: the deliberative assenbly is the General Council, which is
assisted by an advi sory Economi ¢ and Social Conmittee, and the President of
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t he General Council constitutes the executive branch of the territorial unit.
The representative of the central Covernnent there exercises the sane
functions as in the departnents.

17. These territories and territorial units are represented in Parliament
by deputies (two in the case of New Cal edonia and French Pol ynesi a and one

in the case of Mayotte, Wallis and Futuna and St. Pierre and M quel on) and

by senators (one per overseas territory or territorial unit). Ongoing
cooperati on between the State and the overseas territories makes possible the
i mpl enentation of reforns which allow for the specific characteristics of the
territories.

Article 2
Par agraphs 1 and 2
18. The Constitution guarantees the equality of all citizens before the | aw
wi t hout distinction as to origin, race or religion. It respects all beliefs

(art. 2). The preanble to the Constitution also refers to the 1789

Decl aration of the Rights of Man and of the Citizen, article 1 of which states
that “Men are born and remain free and equal in rights”. The 1958 preanble
also refers to the preanmble of the Constitution of 27 October 1946, which
states that “Every human being, without distinction as to race, religion or
bel i ef, possesses inalienable and sacred rights”. France also ratified the

I nternational Convention on the Elimnation of Al Forns of Racial

Di scrimnation on 28 July 1971

19. At the national |evel, under the 1958 Constitution, Parlianent
establishes the rules concerning the civil rights and fundanental safeguards
granted to citizens for the exercise of public freedonms. Act No. 72-546

of 1 July 1972 on action to conbat raci sm puni shes incitenent to

di scrim nation, defamation agai nst any person because of his origin or his
menber shi p or non-nenbership of any ethnic, national, racial or religious
group and any affront to a person on the sanme grounds.

20. This Act has been supplenented by other legislative instrunents, such
as Act No. 75-625 of 11 July 1975, anendi ng and suppl enenting a nunber of
articles of the Penal Code, and the Acts of 22 July 1992, anending the
provi sions of the Penal Code. Article 225-1 of the new Penal Code nakes
di scrimnation not only against individuals, which was al ready prohibited
under the forner Code, but al so against the nenbers of bodies corporate,
puni shabl e by law. This article also broadens the definition of

di scrimnation, which already included discrimnation on grounds of race,
ethnic origin, nationality, religion, gender, famly situation, state of
health, disability and nores, to include discrimnation on grounds of
political opinion or trade union menbership.

21. Under article 225-2 of the Penal Code, (a) refusing to provide goods or
services; (b) interfering in the normal exercise of any economic activity
whatever; (c) refusing to hire, penalizing or dismssing an individual

(d) placing discrimnatory conditions on provision of goods or services; and
(e) placing discrimnatory conditions on an offer of enploynent constitute

di scrimnatory treatnent.
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22. Furthernore, article 432-7 of the Penal Code prohibits public officials
or enployees from engaging in discrimnatory behaviour as described in
article 225-1 by refusing to recognize any right conferred by |aw or by
interfering in the normal exercise of any econom c activity whatever.

23. It should be nentioned that the provisions of the Act of 1 July 1901 on
associ ations allow the courts to dissolve associ ati ons whose statutes or
activities are contrary to the law and, in particular, to Act No. 72-546

of 1 July 1972 concerning action to conbat racism

24. The law i s endeavouring to extend existing prohibitions to new
situations, particularly those arising out of technol ogical devel opments. In
this connection, the Act of 6 January 1978 on data processing, the keeping of
records and freedomreflects the will to overcome the risks to individua
freedons inherent in the conpilation and use of conputerized records. This
Act will be considered in greater detail in connection with article 17

(see paras. 272-275 bel ow).

25. Lastly, two nmeasures on specific points have been adopted recently:

(a) Act No. 83-634 of 13 July 1983 on the rights and obligations of
public officials, which constitutes Title |I of the new regul ati ons governi ng
the civil service, provides that “public officials shall have the right to
freedom of expression” and that “no distinction may be made between public
officials on the grounds of their political, trade union, philosophical or
religious opinions, or their gender or ethnic origin”. This Act restates the
mai n principles of the regul ations applicable to civil servants, as derived
fromthe judicial practice of the Council of State (Conseil d'Etat) and
reflected in the Act of 4 February 1959 containing the civil service
regul ati ons;

(b) Article 99 of Act No. 85-10 of 3 January 1985, containing various
provi sions of a social nature and amending article 2-1 of the Code of Crinina
Procedure, has extended the right of “associations working to conmbat racisnf
to claimdamages in crimnal proceedings by enabling themto sue in respect
of offences agai nst the person or against property when such offences are
racially notivated and are classified as sinple or aggravated hom cide, injury
causing death, threats, assault and battery, vandalism wlful danage to
property or arson.

26. The separation of powers between the | egislative and the executive

| eaves the latter with only residual jurisdiction in relation to public
freedons. Moreover, the governnental and non-governmental authorities
responsi ble for | aw enforcenment nmeasures, i.e. the regulation of individua
activities, have to observe the general principles of |law and |egislation and,
in particular, the principle of the equality of all citizens before the |aw.
This principle inplies that persons in identical situations are treated in the
same way. In its decisions, the Council of State pays careful attention to
this principle.



CCPR/ C/ 76/ Add. 7
page 8

Par agraph 3

27. Any admi nistrative decision may be chall enged before the admnistrative
court as ultra vires. The court has the right to annul such a decision

Annul ment has the absolute force of res judicata and is binding on al

parties, including the adnmi nistration which is responsible for the enforcenent
of judgements (on sanctions against violations of public freedonms, see core
document (HRI/CORE/ 1/ Add. 17/ Rev. 1)).

28. If the admi nistrative decision in litigation has caused injury, the
victimmay, in addition, inmpugn the responsibility of the admnistration, as
wel|l as that of the adm nistrative officer who took the decision, where there
has been a personal error on his part. |If the officer in question has
committed a crimnal offence, he may al so be prosecuted before a crimna
court. As we have already seen (para. 22), the question of liability of an
adm nistrative officer my give rise to crimnal proceedings if he has been
guilty of discrimnation (new Penal Code, art. 423-7).

29. These neasures mean that citizens have to be properly inforned of their
rights and of the ways and neans of securing the renedies available to them
agai nst decisions by the admi nistration. They have to be suppl emented by
non- contenti ous procedures so that any problens that arise can, if possible,
be settled without the need to go to court. This was the purpose of severa
reforns introduced recently.

30. If it is to be accessible to citizens, the admnistration nust first

of all allow free access to adninistrative docunents of a non-confidentia
nature. The right of citizens to information is laid down in and governed by
Act No. 78-753 of 17 July 1978, which provides for various measures to inprove
rel ati ons between the authorities and the public and was amended and

suppl enented by Act No. 79-587 of 11 July 1979. Lastly, the admi nistration
must informcitizens of the renedies available to themto challenge its
decisions and the tine limts by which such chall enges nust be made.

Decree No. 83-1025 of 18 Novenber 1983 concerning rel ations between

adm ni stration and users |lays down the rules which the adm nistration

has to follow in this connection

31. In addition to this reformof the law, the French Governnent has taken
various neasures to inprove relations between the authorities and the public.
A public informati on service devel opment programme based, inter alia,

on the Inter-Mnisterial Administration Information Centres (Centres

interm nistériels de renseignenents administratifs) (CIRA) and the “Governnent
at your service” centres (“admnistration a votre service”) (AVS), has been
set up.

32. There are now eight CIRAs (one in Paris and seven in the provinces).
Their task, as laid down by Decree No. 59-153 of 7 January 1959, is to provide
the public with information by tel ephone on all administrative matters and to
i mprove rel ations between the authorities and the public.

33. The AVS system arises out of a desire to provide the public, at the
local level, with a central reception point which provides information and
advi ce and which can serve as a |ink between the various adm nistrative
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services. The AVS operation entails the establishnment of at |east

one reception point per departnent, under the responsibility of the prefect.
It pronotes personalized information for citizens, coordination of services
and di al ogue at the local |evel with users of public services.

34. All these neasures cone as a response to the requirenents of a nodern
denocracy, where new approaches nust be introduced and encouraged so as to
change the thinking and nmet hods according to which relations between
authorities and users nust be built up without in any way reducing the contro
of the courts over the authorities - indeed, quite the contrary.

35. If a violation of the rights and freedons recogni zed under article 2 of
the Covenant is committed by a private individual, the victimmy institute
proceedi ngs before the crimnal courts, where there has been an of fence, or
before the civil courts, where there has been negligence.

36. Since 2 Cctober 1981, it has been possible for any person to submt a
petition to the European Conm ssion on Human Rights if he believes hinself

to be the victimof a violation by France of the rights recognized in the

Eur opean Convention on Human Ri ghts of 4 Novenber 1950. |[If the petition is
adm ssi ble, the Commr ssion seeks to pronmote a settlement out of court between
the plaintiff and the State. |If the Conmm ssion does not achieve such a
settlenent, it prepares a report which may be transmitted to the European
Court of Human Rights. On conpletion of judicial proceedings, the Court hands
down a judgenent which is binding on the menber States.

37. Lastly, France acceded on 3 February 1984 to the Optional Protocol to
the International Covenant on Civil and Political Rights, which provides
persons who consi der that they have been victins of a violation of one of
the rights set forth in the Covenant with an individual right to a renedy.

Article 3

38. Equality between nen and wonen is proclainmed in the basic instruments of
the Republic: the preanble to the 1958 Constitution explicitly refers to the
preanbl e to the 1946 Constitution, which provides that “the | aw guarantees
worren equal rights with nen in all domains”. Recent econom ¢ and socia
trends have brought about a parallel evolution in the status of wonen.

1. Political rights and nationality

39. On 22 April 1957, France ratified the International Convention on the
Political Rights of Wnen, which entered into force in France on 21 July 1957.

(a) Political rights

40. French wonen have the sane political rights as nmen. |In particular, they
enjoy on an equal footing with nen, w thout any discrimnation, the right to
vote in all elections and the right to be elected to all publicly elected

bodi es (Ordi nance of 21 April 1944).
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41. Furthernmore, Organizational Act No. 83-1096 of 20 Decenber 1983
abrogated article LO 128 of the El ectoral Code, which provided that wonen who
had acquired French nationality by marriage were not eligible for menmbership
in the parlianentary assenblies until 10 years fromthe date on which such
acqui sition became final. As nmen have since then also gained the ability to
acquire French nationality in this way, the result was that article LO 128

di scri m nated agai nst wonen because nen were not explicitly nentioned in the
second paragraph of this article. The elimnation of article LO 128 renoved
such discrimnation since, henceforth, men and wonen who have acquired French
nationality by any neans whatever are i mediately eligible for the offices of
senator, deputy or President of the Republic.

42. Wonen al so enjoy on an equal footing with men the right to hold any
public office and to performany function at all levels of the Governnent.

Act No. 83.634 of 13 July 1983 on the rights and obligations of civil servants
states that “No distinction between civil servants may be nmade on grounds of
their opinions on politics or trade unions, their philosophy, religion, gender
or ethnic origin” (art. 6). Fifty years after winning the vote, wonen now
account for 53 per cent of the electorate and take part in elections as
frequently as nen. The abstention rate for wonmen (24 per cent in the 1993

| egislative elections) is virtually the sane as for nen (23 per cent).

However, there are still very few wonen in political decision-mking bodies:
they account for only 6.1 per cent of the nmenbers of the National Assenbly and
4.8 per cent of the senators. On the other hand, there has been a greater

i ncrease in the nunber of wonen elected to |ocal bodies: 17.1 per cent of the
menbers of the Municipal Councils, 5.6 per cent of the nenbers of the Cenera
Councils and 12.3 per cent of the nmenbers of the Regional Councils are wonen.
The European Parlianent, 26 of whose 87 nmenbers are wonen, is the only body in
whi ch the nunmber of women menbers approaches 30 per cent.

(b) Nationality

43. Wnen al so have the same rights as nmen with regard to questions of
nationality. Act No. 73-42 of 9 January 1973, suppl enenting and anendi ng the
Code on French Nationality, provides for equality between nmen and wormen with
regard to the acquisition, loss or retention of French nationality. Act

No. 84-341 of 7 May 1984 did away with one of the renmining cases of

di scrimnation between the sexes with regard to the automatic extension of the
| oss of French nationality to the wife of a Frenchman who conducts hinself as
a national of a foreign country. Neither marriage with a foreigner nor a
change in the husband's nationality during the marriage automatically entails
a change in the wife's nationality.

44, Wonen enjoy the same rights as nen with regard to the nationality of
their children, whether born in or out of wedlock. Act No. 73-42 of

9 January 1983 has done away with inequalities between the father and nother
in the transm ssion of French nationality. There is no longer a distinction
bet ween paternal and naternal descent or between legitimte and natura
descent .
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2. Civil rights

45. For a long tine, the status of wonmen within the fam |y renmai ned
subordi nate to concepts dating back to the early nineteenth century and
enbodied in the restrictive provisions of the Napol eonic Code. However,
recent |legislative refornms have done away with inequalities which are no
| onger justifiable today and considerably |inmted wonen's autonomy and
capacity.

46. Act No. 70-459 of 4 June 1970 concerning parental authority places
parents on an equal footing and puts an end to patria potestas. Henceforth,
“during the marriage, the father and nother exercise their authority jointly”.
“Parental authority includes control of person and property”.

47. The purpose of the Act of 22 July 1987 is to facilitate the exercise of
joint parental authority. 1In the first place, this Act adds a provision which
explicitly gives judges the right to assign joint parental authority when a
coupl e separates. The Act of 1987 thus reflects the axi omaccording to which
“the parental partnership continues even after termnation of the marita
partnership”. Similarly, with regard to natural descent, the 1987 Act

encour ages the exercise of joint parental authority by amending article 374 of
the Civil Code: the exercise of such authority requires only a joint
statement by the parents before the guardi anship judge.

48. Act No. 85-1372 of 23 Decenber 1985, supplenmenting Act No. 65-570
of 13 July 1965, paved the way for further progress with regard to matrinoni a
regimes, the legal adnministration of the property of mnors and their name.

(a) Mat ri noni al _regi nes

49. The reformcarried out is a continuation of the 1965 reform which
established a new | egal regine of conmunity property (comunity of property
acquired during the marriage). The 1965 Act was an inportant step forward in
ensuring equality between the spouses, particularly by restoring to a married
woman t he managenment of her own property, but it maintained the principle of
t he managenent of conmon property by the husband even if the wife had taken
part in the nost inportant decisions and even if she had sonme privil eges,
mainly at the tinme of liquidation. Because of the weight of custom and the

| ogic of a system dom nated by the husband's powers, however, advantage coul d
not be taken of the text's egalitarian potential and further |egislative
action was required.

50. Such action concerned the follow ng three areas:

(a) Management of comon property. The new Act has “bilateralized”
the powers fornerly given to the husband alone: in order to ensure equality,
but al so the autonony of each spouse, the wife, |ike the husband, may
henceforth manage and di spose of common property on her own, although certain
i nportant acts can be carried out only by nutual agreenent of both spouses.

(b) Conposition of the community. The community is unified by the
elimnation of the wife's assets and by renpval of the very conpl ex
distinctions hitherto made between nmen and wonen in respect of joint
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liabilities. The purpose of these provisions, in addition to establishing
equality, is to make it easier for the wife to obtain credit, particularly
where she exercises a separate occupation. Thus, the | aw now sti pul ates that
“both spouses are free to practise an occupation, receive earni ngs and wages
therefrom and di spose of themas they see fit after neeting the expenses
associated with the marriage” (Civil Code, art. 225) and that each spouse
“shall be free to adm nister, commt or dispose of his or her own persona

property”.

(c) Di ssol ution of the conmmunity: as the wife now has the sanme powers
as her husband, the privileges fornerly granted to her (the right to recover
possessi on, for exanple) have been cancelled; the rule for the assessnent of
i ndemmi fi cati on due as conpensation for the transfer of community assets to a
single estate or vice versa has been nade nore flexible.

(b) Legal administration of the property of mnors

51. The father no |onger has a pre-emnent role. Adopting a solution
consonant with that already in force for parental authority, the new Act

provi des that, where both parents exercise parental authority in conmon,

whet her they are married or unmarried, they jointly ensure the adm nistration
of the property of their under-age children. 1In other cases, such

adm nistration is ensured by the parent with parental authority under the
supervi sion of a guardi anshi p judge.

52. In the case of joint adm nistration, each parent is regarded by third
parties as having received the power to performalone admnistrative acts
concerning the estate of the child. Acts involving the disposal of property
require the consent of both parents. Lastly, the right to di spose of incone
fromthe property of the children, which is connected with | ega

adm nistration, is granted to the father, the nother or both jointly,
according to the particul ar case.

(c) Nane

53. Wth regard to transm ssion of a nane, according to |ong-standing
custom accepted by the courts, the father's nane has taken precedence. Thus,
legitimate children bear their father's fanmly name and natural children bear
the famly name of whichever parent was the first to recognize them |If
recogni tion was sinmultaneous, the child bears the father's nane (Civil Code,
art. 334-1).

54. Wt hout invalidating the rules concerning the transm ssion of name by
filiation, Act No. 85-1372 of 23 Decenber 1985 grants to each child the right
to add to his surnane, and use, the surnane of the other parent which has not
been transmitted to him A name thus added cannot be transmitted to one's
children. Its utilization is left to the judgenent of its holder, who is
under no other obligation in order to nmake use of it than that of indicating
his intention to the adnministrative departnents entitled to issue the
docunents which he wi shes to have drawn up in the two names and that of
provi di ng proof of his right to use them During a child' s mnority, this
right is exercised by the person with parental authority.
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55. Marriage in no way alters the famly names of the two spouses (Act

of 6 Fructidor 11); the Decree of 20 March 1985 adds to the fam |y record book
a paragraph stating that “marriage shall have no effect on the nanes of the
spouses, each of whom shall continue to bear only the surnane entered on his
or her birth certificate”.

56. Ei t her spouse nmay add the other's famly name to his or her own and, in
the case of the wife, substitute for her own in daily usage; in the case of
the wife, this may, under the Prime Mnister's circular of 26 June 1986, be

t he nane of her forner husband if she is authorized to continue to use it
(CGivil Code, art. 254), without the words “wife”, “divorced” or “authorized to
use the nane of”.

3. Wnen engaged in occupations

57. Act No. 83-635 of 13 July 1983, anending the provisions of the Labour
Code and the Penal Code relating to occupational equality between nmen and
wonen, prohibits job discrimnation on grounds of gender and establishes the
rule of equality. Henceforth, pursuant to articles 225-1 and 225-2 of the new
Penal Code, a person's gender can in no circunstance constitute grounds for
refusal to hire, for dismssal or for offering enmployment. The Act also

i ncorporates into the Labour Code provisions on the prohibition of

occupational discrimnation between nen and wonen.

58. An Equal Opportunities Board set up under the Act has been attached to
the Mnistries responsible for wonen's rights, |abour, enployment and
vocational training. The Board, nade up of representatives of the authorities
and of | abour and qualified individuals, is responsible for helping to define
and i nplenent policies relating to occupational equality between nen and women
(Labour Code, art. L 330.2).

59. Furthernmore, article 1 of Act No. 85-772 of 25 July 1985 contai ning
various provisions of a social nature (Journal Oficiel of 28 July 1985)

conpl eted the 1975 and 1983 reforns by includi ng anong puni shabl e

di scrimnatory acts that hanmper the exercise of an economc activity

di scrimnation based on gender, noral conduct or famly situation. The Act

al so adds article 2-6 to the Code of Crimnal Procedure in order to enable
associ ati ons working to conmbat discrimnation based on gender or noral conduct
to institute proceedings before the civil courts.

60. Furthernore, the Act of 22 Novenber 1992 added to the Labour Code
article L.122-46, prohibiting any enpl oyee from bei ng penalized or dism ssed
for having suffered, or refused to suffer, sexual harassnent from an enpl oyer
and nullifying ipso jure any provision to the contrary. Furthernore,

article 222-33 of the new Penal Code mamkes sexual harassnment by a person in
abuse of authority deriving fromhis post punishable by one year of

i mpri sonment and a fine of 100,000 francs.

61. Lastly, on 1 July 1983, the French Parlianment adopted an Act authorizing
the ratification of the United Nations Convention on the Elimnation of Al
Fornms of Discrimnation against Wonen. The instrunents of ratification were
deposited with the United Nations on 14 Decenber 1983.
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4., Position of wonen in public service

62. Article 6 of Act No. 83-634 of 13 July 1983 on the rights and
obligations of public officials provides that no distinction my be nade
between officials because of their gender, subject to the application of
article 21 of Act No. 84-16 of 11 January 1984, which contains statutory
provisions relating to Governnent public service and allows separate
recruitment of nmen or wonen to bodies in which the person's gender is a
prerequisite for performance of the duties involved. A list of the bodies in
guestion was laid down in the Decree of 15 Cctober 1982; the nunber of such
bodies was |linmted by the Decree of 26 August 1985.

63. The Act of 11 January 1984 also establishes in article 21 a procedure
whereby the few remai ni ng derogations are reviewed, in consultation with the
conpetent joint bodies, on the basis of a report on the application of the
principle of equality of the sexes in public service that is submtted to
Parliament every two years. For exanple, physical education and sports
teachers and police officers on active service are no longer on the |ist of
bodi es with separate recruitnent.

5. Situation of wonen in the arny

64. Act No. 72-662 of 13 July 1972, the Armed Forces Act, does not include
any provisions on the recruitnment of wonen into the armed forces or their
situation therein. Soon after the promulgation of this Act, the wonen's
corps, which had existed since the end of the Second Wbrld War, were schedul ed
to be abolished, by 1 January 1976 in the case of the officers' corps, and by
1 January 1997 in the case of non-comm ssioned officers. At the same tinme,
new regul ati ons specifically applicable to officers and non-comm ssi oned

of ficers of both sexes were enacted by Council of State decrees, and it was
stipul ated that women could elect to serve under either the old or the new set
of regulations. Most chose to serve under the new ones.

65. Henceforth, therefore, wonen, whether career soldiers or enlisted, serve
under the same reginme as their male counterparts. They have the sanme rights,
enpl oynment guarantees and obligations (with regard to general duties, chain of
command, pronotion, decorations, brevets, diploms or certificates and
remuneration). Wth regard to recruitnent, wonen nmay volunteer for nationa
service, enlist in the ranks or as non-conm ssioned officers or take the
recrui tment examinations for the officers' corps.

66. It should be explained that while enlistment in sone corps (for exanple,
the corps of mlitary engineers, special staff officers, naval education
instructors, nurses and mlitary hospital technicians) is open to either sex,
ot her corps are open to both nmen and wonen but, in view of conditions of

enpl oynment of these corps, which are subject to operational constraints,
limtati ons on wonen's access thereto may be established by decree of the

M ni ster responsible for the arned forces.

67. Lastly, it should be noted that Act No. 92.9 of 4 January 1992, anending
t he National Service Code, deals with voluntary service by wonen. |If
temporarily unfit for service, wonen volunteers may be tenporarily exenpted
fromthe obligations resulting fromenlistnment. Special conditions apply to
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wonen volunteers on maternity leave: they are entitled to an all owance of
15 per cent of the base pay. A new article R 233.1 of the National Service
Code summarizes the rights of pregnant wonen volunteers (conpul sory prenata
exam nations, a maternity record issued by the Mnistry of Defense health
service, maternity | eave and a young child all owance).

Article 4
Par agraph 1
68. This article makes it possible for the parties to derogate fromtheir

obl i gations under the Covenant “in time of public emergency which threatens
the Iife of the nation and the existence of which is officially proclainmed”.
The protection of individual freedons cannot be envisaged in the same way
during normal periods and in tinme of emergency. When a State is experiencing
a crisis, the ordinary | aw of freedons gives way to much nore restrictive
measures which may be envisaged prior to the situation or nmay be introduced on
such occasi on.

69. In France, energency regul ati ons concerning public freedonms have been
drawn up. They are governed by article 16 of the Constitution and by |aw.

1. Article 16 of the Constitution

70. Article 16 of the Constitution concerns situations where “the
institutions of the Republic, the independence of the nation, the integrity of
its territory or the fulfilment of its international comrtnents are under
grave and i medi ate threat and when the proper functioning of the
constitutional authorities is interrupted”. |In such a situation, “the
President of the Republic shall take the nmeasures denmanded by these
circunmstances after official consultation with the Prine Mnister, the
Presidents of the Assenblies and the Constitutional Council”. The decision to
i nvoke article 16 is taken by the President of the Republic, who infornms the
nati on by a message.

71. The basic effect of the entry into force of article 16 is to extend the
conpet ence of the President of the Republic in both the |egislative and the
regulatory fields. He nay take all neasures “pronpted by a will to ensure
within the shortest possible tine that the constitutional governnenta
authorities have the means of fulfilling their duties. The Constitutiona
Council shall be consulted with regard to such neasures”. In addition, the
entry into force of article 16 entails ipso jure the neeting of Parlianent and
t he suspension of the right to dissolve it.

72. The neasures taken to apply article 16 may involve both matters which
normally fall within the scope of the |law and those which derive from

regul atory powers. The adm nistrative courts nmay be called upon to exercise
control in this area since the legality of such nmeasures may be chal |l enged
before the Council of State.

73. Article 16 has been applied only once since the entry into force of the
Constitution of 4 October 1958, i.e. from23 April to 29 Septenber 1961
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2. States of exception established by |aw

74. States of siege and states of energency are governed by the |aw.

(a) State of siege

75. This is an exceptional measure which dates back to the era of besieged
towns. This |long-standing neasure is provided for by the Act of

9 August 1849, as amended by the Act of 3 April 1878. A state of siege is
declared in the event of immedi ate danger resulting froma foreign war, a
civil war or an armed insurrection. It is decreed in a nmeeting of the Counci
of Mnisters and it may not be maintained for nore than 12 days; any extension
beyond that limt nust be authorized by Parlianent (Constitution, art. 36).

76. In the past, a declaration of a state of siege has had a nunber of
effects, all having in common the assunption of |aw enforcenent powers by the
mlitary authorities:

(a) the mlitary authorities take over fromthe civilian authorities
in maintaining | aw and order

(b) the powers to maintain |aw and order exercised by the mlitary
authorities are broader than nornal

(c) the jurisdiction exercised in normal tines by the ordinary
crimnal courts in matters of crinmes and offences against State security may
be transferred to the mlitary courts.

(b) State of energency

77. Governed by the Act of 3 April 1955, a state of energency is declared
in the event of inmnent danger resulting fromserious attacks on public
order and in the event of national disasters (floods, earthquakes,

explosions, etc.). It is decreed in the Council of Mnisters.
78. Its main effect is to extend the powers to maintain | aw and order
(a) In a sinple state of emergency, the police are still the nornal

civilian authority, but they are invested with powers which derogate
substantially fromthe | aw of the land, such as restrictions on novement,

| ocal expul sion, restricted residence and restriction of collective freedons.
The Act neverthel ess provides specific guarantees: a person agai nst whom an
expul sion or restricted resi dence neasure has been ordered may appeal to a

commi ssi on consi sting of general councillors. In addition, the adm nistrative
court with which an appeal is |odged on the grounds of action ultra vires, and
the State Council in the event of an appeal, nust give a decision within a

very short tine;

(b) A grave state of emergency gives the police authorities powers to
order searches at any tine of day or night and to control the press, radio,
cinema and theatre. Such extended neasures nmust be expressly decreed.
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79. Under Act No. 82-621 of 21 July 1982 concerning the investigation and
trial of mlitary offences and offences against the security of the State and
anmendi ng the Codes of Crimnal Procedure and of MIlitary Justice, the

Per manent Courts of the Arnmed Forces have been abolished. 1In the event of a
declaration of a state of siege or a state of energency, territorial courts of
the arnmed forces nmay be established; they will have the same jurisdiction as
in time of war.

Reservation to article 4, paragraph 1

80. VWhen France acceded to the Covenant, the Government nmade a reservation
inrelation to article 4, paragraph 1. This reservation states that “the
circunmstances as set forth in article 16 of the Constitution for its

i mpl enentation, in article 1 of the Act of 3 April 1878 and in the Act of

9 August 1849 for the declaration of a state of siege, in article 1 of the Act
of 3 April 1955 for the declaration of a state of energency and for the proper
application of these instrunents, nust be understood as conplying with the
terms of article 4 of the Covenant”. The French reservation specifies the
interpretation to be given to neasures taken by the President of the Republic
in application of article 16 by stating that the expression “to the extent
strictly required by the exigencies of the situation” would not be such as to
l[imt the power of the President of the Republic to take “the measures

requi red by these circunstances”

Par agraph 2

81. When France acceded to the Covenant, it undertook not to derogate from
articles 6, 7, 8 (paras. 1 and 2), 11, 15, 16 and 18, should it be required to
take measures derogating fromits obligations in the circunmstances provi ded
for in article 4, paragraph 1.

Par agraph 3

82. France has al so undertaken, in the event of its being required to avai
itself of the provisions of article 4, paragraph 1, to informthe other States
parties, through the Secretary-General of the United Nations, of the
provisions fromwhich it has derogated and of its reasons for doing so.

Article 5
Par agraph 1
83. Thi s paragraph envi sages the hypothesis of a State, group or person

interpreting a provision of the Covenant in such a way as to engage in any
activity or performany act ained at the destruction of any of the rights and
freedons recognized in the Covenant. The French Governnment believes that such
an activity or act would in itself be contrary to the Covenant.

Par agraph 2

84. Par agraph 2 of the article envisages another hypothesis: one in which
ot her basic human rights are recogni zed and protected pursuant to instrunents
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ot her than the Covenant or pursuant to custom This article prohibits any
restriction upon or derogation fromthese rights which my be based on the
pretext that the Covenant does not recognize them

85. The French | egal system the main features of which are outlined in the
core docunent (HRI/CORE/ 1/ Add. 17/ Rev.1), is based on instrunments which
guarantee certain rights and freedons to individuals. Sone of them are not

i ncluded in the Covenant but, since they formpart of ordinary |egal nornms,
they enjoy the sanme protection and the fact that they are not nentioned in the
Covenant cannot be interpreted as a licence to derogate fromthem

Article 6
Par agraph 1
86. The right of every human being to life is affirmed in article 3 of the

Uni versal Declaration of Human Rights and in article 2 of the European
Convention on Human Ri ghts, both of which formpart of the French | ega
system There are | egal provisions meking honicide and nmurder of a child
under the age of 15, a parent or grandparent, a particularly vul nerable
person, a Government representative or a witness punishable by life

i mpri sonment. Murder and poi soning are punishable by a 30-year prison
sent ence.

87. These crimes carried the death penalty until 9 October 1981, when the
deat h penalty was abolished by Act No. 81-908, which abrogated articles 12-17
of the Penal Code relating to the death penalty and article 713 of the Code of
Crimnal Procedure concerning the enforcenment of sentences. It also abrogated
or anended a nunber of articles of the Code of Mlitary Justice concerning the
death penalty as a sentence by mlitary courts.

Par agraph 2

88. As nmentioned above, the death penalty was abolished in France by Act
No. 81-980 of 9 COctober 1981. This Act is general in scope and there are no
speci fic derogations fromits application. Article 9 of the Act extends its
effect to death sentences passed since 1 Novenber 1980 and to sentences
appeal ed on a point of lawif the appeal is wthdrawn or dism ssed.

Par agraph 3

89. Since 26 Novenber 1950, France has been a party to the Convention on the
Preventi on and Puni shnent of the Crinme of Genocide. French crimna

| egi sl ati on provides for the punishnment, on various counts, of the different
aspects of genoci de.

Par agraphs 4, 5 and 6

90. Since the death sentence has been abolished, these three provisions do
not apply to French | aw.
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Article 7

91. The French Governnent is deeply conmitted to the condemati on and

puni shment of torture. France thus took an active part in the preparation
both of the Universal Declaration of Human Ri ghts of 10 Decenmber 1948 and of
| ater instruments designed to conbat this odious practice, particularly

the Declaration on the Protection of Al Persons from Being Subjected to
Torture and Qther Cruel, Inhuman or Degradi ng Treatnment or Puni shment
(United Nations General Assenbly resolution 3452 (XXX) of 9 Decenber 1975).
On 18 February 1986, France ratified the Convention against Torture and O her
Cruel , I nhuman or Degradi ng Treatnent or Punishnent. It also took an active
part in the preparation of the European Convention for the Prevention of
Torture and I nhuman or Degrading Treatnment or Punishnment, which it ratified
on 9 January 1989

92. French | egi sl ati on provides for the punishnent of acts of torture.
Article 222-1 of the new Penal Code states that offenders who enploy torture
or commit barbaric acts shall be sentenced to 15 years of inprisonment. Such
acts are punishable by life inprisonnent if commtted before, during or after
a crinme.

93. Mor eover, individuals are protected fromany act of violence conmtted
wi t hout | awful cause by public officials or enployees carrying out their
functions or mssion or on duty. The punishnment depends on the nature and
gravity of the act of violence, and the offender's rank constitutes an
aggravating factor in many crines or offences.

94. For the inplenentation of the United Nations Convention agai nst Torture
and O her Cruel, Inhuman or Degrading Treatnment or Punishnent, article 72 of
Act No. 85-1407 of 30 Decenber 1985, containing various provisions of crimna
procedure and crimnal law, incorporated into the Code of Crimnal Procedure
an article 689-2 introducing the rule of universal jurisdiction in matters
relating to torture

Article 8

Par agraph 1

95. France abolished slavery by the Decree of 27 April 1848 and, since that
time, it has been associated with all activities ained at putting an end to
the practice of slavery. It is therefore a party to the Sl avery Convention

of 25 Septenber 1926 and its anendnents and to the Suppl enentary Convention on
the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Simlar to Slavery of 7 Decenber 1956. France is also a party to the

United Nations Convention of 2 December 1949 for the Suppression of the
Traffic in Persons and of the Exploitation of the Prostitution of O hers.

Par agraph 2

96. Simlarly, the state of servitude does not exist in France and the
French Constitution refers to the 1789 Declaration of the Rights of Man and of
the Citizen, which states in article 1: “Men are born and remain free and

equal in rights” and in article 6: “The law is the expression of the genera



CCPR/ C/ 76/ Add. 7

page 20
will of the community ... Al citizens (are) equal in its sight”. The
Constitution itself embodies this principle in article 2: *“It (France)

ensures the equality of all citizens before the law, w thout distinction as to
origin, race or religion”

97. The general principle of freedomset forth in the Declaration of the

Ri ghts of Man and of the Citizen covers the individual and collective freedons
guaranteed by the Constitution, the laws and judicial practice, as outlined in
the core docunent (HRI/CORE/ 1/ Add. 17/ Rev. 1) and as an exam nation of sone of

t hese freedons will show

Par agr aph 3

98. The rel ati onship between a man and his work is governed in France by the
principles enbodied in the preanble to the Constitution of 24 Cctober 1946:
“Everyone has the duty to work and the right to obtain enployment”. The

wor ker is recogni zed as possessing certain rights: the right to defend his
rights and interests by trade union activity, the right to strike and to
participate in determ ning working conditions and in the managenent of
enterprises. These rights are exercised in accordance with the rel evant

| egi sl ative instrunents.

99. “Forced | abour” was abolished in France by an ordi nance of 4 June 1960.
Forced or compul sory | abour would therefore be illegal even outside the cases
listed in paragraph 3 (c). “Traffic in wonen” and the exploitation of the

prostitution of others are thus punishable offences. Articles 225-5

and 225-10 of the new Penal Code make procuring an of fence puni shabl e by

i mprisonnment and a fine - the punishnent being even harsher in the case of the
prostitution of a mnor. Crimnal sanctions are incurred if procuring is
commtted by an organi zed band or is acconpanied by torture or barbaric acts.

Article 9

Par agraph 1

100. The preanble to the Constitution refers to the 1789 Decl aration of the
Ri ghts of Man and of the Citizen, article 7 of which states: “No person shal
be accused, arrested or inprisoned except in the cases and according to the
forms prescribed by | aw’

101. The right to liberty as provided for in article 9, paragraph 1, is
recogni zed in article 66 of the Constitution, which states: “No one may be
arbitrarily detained”. It is the task of the judicial authority to ensure
that this principle is respected under the conditions prescribed by |aw

102. This instrunent and those enacted for its enforcenent enbody three basic
principl es:

(a) The legality of offences and penalties: this is the principle
that, before an act is punishable, it nust be declared so by law, it also
inmplies that the applicable penalty nust also be specified by |aw
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(b) The exclusive jurisdiction of the judicial authority for pena
action;

(c) The presunption of the innocence of the accused as the guiding
princi ple of penal procedure.

103. The arrest or detention of an individual may not be decided arbitrarily
and nmust be effected in conformity with the procedure established by | aw.
When an of fence has been conmitted, the judicial police carries out an
on-the-spot or prelimnary investigation designed to identify the person or
persons presuned responsi ble and to search for and safeguard evi dence of the
of fence. During this phase, the judicial police is subject to the authority
of the public prosecutor

104. The police nay keep a person who is considered a suspect on police

prem ses for a certain period of time in order to question him This is known
as police custody, a procedure regulated by the Code of Crim nal Procedure.
Such a neasure may be decided only by an officer of the judicial police and
may not exceed a period of 24 hours, which may be extended for a further

24 hours by the prosecutor

105. After this first extension, a further prolongation of 48 hours nmay
be authorized in cases of drug trafficking or acts of terrorism This
measure must be authorized by the exami ning magi strate or, at the request
of the Governnment Attorney, by the presiding judge of the court of nmjor
jurisdiction or a judge del egated by him (Code of Crimnal Procedure,

arts. 706-24 and 706-29). In principle, no prolongation of custody may be
ordered until the person in question has been produced before the judge.

106. Anyone held in custody may, at his own request, have a person w th whom
he normally lives, a parent, grandparent, brother or sister, or his enployer,
notified by telephone. |If the judicial police officer considers it necessary
for the purposes of the investigation to refuse this request, he nust refer
the matter without delay to the Governnent Attorney for a decision

107. Anyone held in custody may request an i medi ate nedi cal exam nation
(Code of Crimnal Procedure, art. 63-3). Such persons nay also neet with a
| awyer after being in custody for 20 hours (Code of Crim nal Procedure,

art. 63-4); this is extended to 36 hours in cases involving procuring,
extortion or conspiracy and 72 hours in cases involving drug trafficking and
terrorist acts.

108. Lastly, any docunents signed by detainees while in custody nust give the
grounds for the use of this neasure, its exact duration, the exact duration of
t he periods of questioning and the intervals between them These records nust
al so mention the fact that the individual has been informed of his rights in a
| anguage whi ch he understands at the begi nning of the procedure.

109. In the case of minors, the Act of 4 January 1993 states that:

(a) M nors under the age of 13 namy not be placed in custody;
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(b) If the minor is over the age of 13, his guardian or the person or
agency responsible for himmust be inforned i medi ately of his placenent in
custody unless the Government Attorney or the exam ning magi strate deci des not
to do so for a given period of tineg;

(c) The custody period for a mnor over the age of 13 may not be
extended until he has been brought before the Governnent Attorney or the
exam ni ng nagi strat e;

(d) A m nor agai nst whom proceedi ngs have been brought must have a
| awyer. Furthernore, the Act of 24 August 1993 states that where there are
serious and corroborating indications that a minor between the ages of 10
and 13 has committed, or attenpted to conmit, an offence punishable by at
| east seven years' inprisonnment, he may, for the purposes of the investigation
and with the prior approval, and under the supervision, of a nagistrate, be
held in custody for a period not to exceed 10 hours.

110. Lastly, it should be noted that article 35 bis of the amended Ordi nance
of 2 Novenber 1945 on conditions governing the entry and sojourn of foreigners
in France establishes the procedure for adnministrative custody. A foreigner
who nust be handed over to the conpetent authorities of a nenber State of the
Eur opean Community, is the subject of a deportation order or nust be escorted
to the border but cannot immediately | eave France may, if necessary, be
assigned to prem ses not part of the prison system pursuant to a witten,
substanti ated decision of the departnmental State representative.

111. This assignnent, which is for a 24-hour period, nmay be extended by the
presiding judge of the court of a major jurisdication or a judge del egated by
himfor a period of six days after the person concerned has been heard by the
court in the presence of counsel. This six-day period my be extended by the
judge for a maxi mum of 72 hours in the case of an emergency presenting a
serious threat to public order or if there is proof that additional tine is
needed to obtain the travel docunents required for inplementation of the
deportation order

112. Court orders extending such custody nay be appeal ed before the senior
presi dent of the Appeals Court, who nust hand down a decision within 48 hours
of subm ssion of the case. Throughout the period in question, the Governnent
Attorney may visit the prem ses and verify the conditions of custody. A
person in custody may al so request the assistance of an interpreter, a doctor
or a lawer and, if he wi shes, may comunicate with his consulate or with an
i ndi vi dual of his choice.

113. Furthernore, Act No. 93-1417 of 30 Decenber 1993, which includes various
provisions related to inmgration control and amending the Civil Code,
established a new procedure known as judicial custody. This procedure applies
to foreigners who have not subnmitted to the conpetent adm nistrative authority
the travel docunents necessary for inplenmentation of a deportation order or
who have not provided the information which would make possible the

i npl enentation thereof. The judge may place such persons in detention for a
maxi mum of three nonths. The judge nust informthe person in question of his
rights with regard to assistance and conmunication. In addition to the
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assistance of an interpreter, a doctor or a |lawer, foreigners have the right
to comuni cate by nmail or by tel ephone with anyone whom t hey choose and to
receive visitors authorized by a court-appointed magi strate.

Par agraph 2

114. The Code of Criminal Procedure enpowers the exam ning magistrate to
charge any person who has taken part, either as perpetrator or as acconplice,
in the acts brought before him The accused is defended by a | awer who is
entitled, throughout the investigation, to consult the case file, which nust
contain all the docunents pertaining to the procedure.

The wit of capias (“mandat d' anener”)

115. The wit of capias is an order given by the court to the police to bring
the accused before it without delay. Article 123 of the Code of Crim nal
Procedure states that the order nust specify the identity of the accused, the
nature of the charge and the applicable section of the law. It thus infornms
the accused of the charges agai nst him

116. In the event of a flagrant crinme, where the case has not yet

been brought before the exam ning magi strate, the Governnment Attorney

may i ssue a wit of capias against any persons suspected of having

taken part in the offence and nmust question such persons forthwith (Code of
Crimnal Procedure, art. 70).

The arrest warrant (“nmandat d'arrét”)

117. The arrest warrant is an order given to the police to search for a
person with no known address where there are serious and corroborating grounds
for charges being brought against him or a person who has been charged and is
currently a fugitive, so that he may be taken to the place of detention

i ndicated on the warrant, admtted and held in custody.

118. French | aw has | ong governed in great detail the formand use of wits
of capias and arrest warrants. However, it set no maxinumlimt on the tine
spent in detention during transfer before the judge who i ssued the warrant or
the waiting period before the person appeared before the judge. The Act

of 9 July 1984 stipulates the duration of these periods. It establishes the
principle that any person found within 200 km of the bench of the exam ning
magi strate who has issued a warrant nust appear before the magistrate

within 24 hours at the | atest.

119. Where the accused person is apprehended beyond this Iimt and where he
cannot be transferred i mediately or does not agree to such transfer, he nust
be produced within the sane period of tine before the Government Attorney of
the place where he is arrested. He nust then appear within four days before
t he exam ni ng magi strate who has issued the warrant, this period being
extended to six days in the case of transfer from an overseas departnment to
anot her departnment or fromnetropolitan France to an overseas departnment.

120. Except in cases of force majeure, failure to conply with these tine
limts entails the rel ease of the person apprehended by order of the exam ning
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magi strate hearing the case. |In any event, deprivation of freedomsuffered as
a result of the execution of a wit of capias or arrest warrant is deducted,
fromthe duration of any sentence passed.

Par agraph 3

121. In order to protect individual freedons, the period fromthe time when
an individual is arrested or detained until he appears in court nust be kept
as short as possible.

Pre-trial detention

122. In order to prevent an accused person from covering his tracks or

di sappearing, it may be necessary to place himin pre-trial detention for this
period. This is decided by the exam ning nagi strate and nmust neet certain
formal requirements. The decision nust specify the exact reasons for the
order, the opinion of the prosecutor and the comrents of the accused and of
hi s defence counsel, if any. Secondly, pre-trial detention may be ordered
only if the penalty for the presuned offence is a mninumof tw years

i mprisonnent. Furthernore, this decision is authorized only where the
constraints provided by judicial supervision are insufficient and this neasure
is the only means of (a) nmmintaining public order; (b) preventing pressure
from being exerted on witnesses or collusion fromtaking place between the
accused and their acconplices; (c) preserving material proof or evidence;

(d) halting commi ssion of an infraction or preventing its recurrence; or

(e) ensuring that the person remains at the court's disposal. The Act

of 6 August 1975 limted the period of pre-trial detention to six nmonths in
the case of a first offence where the penalty does not exceed five years

i mpri sonment .

123. Act No. 84-576 of 9 July 1984, which is intended to strengthen the
rights of persons with regard to pre-trial detention and the execution of a
court order, provides for statenents to be made by the prosecution and the
def ence before an exam ning nagistrate who is considering the possibility of
pl aci ng the suspect in pre-trial detention (new Code of Crimnal Procedure,
art. 145). In this case, the exam ning nagistrate, follow ng the statenents
made during the first appearance or, if necessary, during the investigation
must informthe accused that he has the right to be assisted by counsel of his
own choosing or by a court-appointed |awer. The |awer who is chosen or
appointed is immediately inforned and may consult the file w thout delay and
conmuni cate freely with his client. The exam ning nmagi strate then holds a
hearing in chambers during which he hears first the charges brought by the
public prosecutor, then the coments of the accused and his counsel

124. If the accused cannot be assisted i mediately by counsel or if the

| awyer requests tinme to prepare a defence, the judge has to postpone his
ruling on placing the accused in detention. He may then, if he deens it
essential, by a substantiated decision referring to the circunstances which
have just been described, order the inprisonnent of the accused for a specific
peri od which may not exceed five days. During this period, statenents by the
prosecution and the defence nust be made in the presence of the accused. |If,



CCPR/ C/ 76/ Add. 7
page 25

after the hearings, the judge does not order himto be placed under detention
t he accused is released, whether or not the public prosecutor appeals that
deci si on.

125. A genui ne exchange is therefore conducted between the parties before

any decision is taken to inprison an individual who is presunmed i nnocent.

In 1993, the average length of pre-trial detention was 7.3 nonths. 1In 1992,

of a total of 49,838 individuals held in pre-trial detention, 35 per cent were
detained for | ess than one nonth, 32 per cent for one to four nonths,

18. 23 per cent for four to eight nmonths and 13 per cent for nore than

ei ght nonths (source: National Crimnal Records Ofice).

126. When the trial is concluded, if the accused is found guilty, the period
spent in pre-trial detention will be counted as part of the period of

i mprisonment. If the case is dism ssed (because the exam ning magistrate
deens that the evidence is insufficient to justify a trial) or the accused is
di scharged or acquitted, he may cl ai mconpensation if the detention has caused
himinjury that is manifestly abnormal and of particular gravity (Code of
Crimnal Procedure, art. 149). This conpensation procedure was introduced by
the Act of 17 July 1970.

Judicial surveillance

127. The Act al so established a new |l egal technique, judicial surveillance,
designed to replace detention. The decision to place an accused person under
this type of surveillance is taken by the exam ning magistrate if he considers
that the measure is necessary for the purposes of the investigation or in the
interests of public safety. The accused is then subject to various types of
restriction on his freedom of novenent, on whom he can associate with and on
his professional activities and nust report regularly for checking.

128. The order placing an accused under judicial surveillance may involve the
requi renent that he should post bail, the ampbunt and paynent schedule to be
determ ned by the exam ning nagistrate, bearing in mnd, for exanple, the
accused's financial situation. He may be allowed to pay the anbunt in severa
instal ments. The bail serves to guarantee his appearance at all stages of the
proceedi ngs | eading up to sentencing and the paynent of |egal expenses and
fines.

129. Moreover, the inmmediate referral procedure instituted by the Act

of 9 Septenber 1986 enmpowers the Covernnment Attorney to refer a case to the
court on the same day as the accused is brought before him In order for him
to do so, the charges nust, in his opinion, be sufficient and the prescribed
penalty nust be not |ess than two or nore than five years' inprisonnment.

130. It should be added that the Acts of 30 Decenber 1987 and 6 July 1989
placed limtations on the grounds for, and length of, placenment of mnors in
pre-trial detention. For exanple, pre-trial detention is no |onger authorized
under any circunstances for mnors under the age of 13. Wth regard to

ordi nary offences, pre-trial detention of mnors aged 13 to 16 has been

prohi bited since 1 March 1989. |If the minor is between the ages of 13 and 16
and the prescribed penalty is seven years' inprisonnent or less, pre-tria
detention may not exceed one nmonth with the possibility of extension for one
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month. |If the prescribed penalty is greater than seven years' inprisonnent,
pre-trial detention may not exceed one year (4 + 4 + 4). Wth regard to
crimnal offences, if the mnor is between the ages of 13 and 16, pre-tria
detention may not exceed one year (6 + 6). |If the mnor is between the
ages of 16 and 18, it may not exceed two years (1 year, adversary
proceedi ngs + 1 year).

131. It should also be explained that the court education service nust be
consul ted before any application or decision for placenment of a mnor in
pre-trial detention or prolongation of such detention. The report prepared by
this service nust be attached to the record of proceedings. Any decision for
pl acenent in, or prolongation of, pre-trial detention nust be preceded by
adversary proceedings held in the presence of all the parties concerned and
their | awyers.

132. For exanple, during 1993, 1,299 minors were detained. 1In 50 per cent of
those cases, the period of detention did not exceed one nonth. It should al so
be enphasized that the nunber of minors in detention (both pre-trial and
post-sentenci ng) has steadily decreased over the past few years. For exanple,
t he nunber of mnors in pre-trial detention fell from 989 on 1 January 1987

to 445 on 1 January 1993.

Par agr aph 4

133. Any violation by the adm nistrative or judicial authorities of the rules
for the protection of personal security is punishable by law. The new Pena
Code defines the acts which are punishable and specifies the persons concerned
(arts. 432-4 to 432-6). GCenerally speaking, the acts concerned involve
attacks on individual freedons. The persons concerned are public officials or
enpl oyees carrying out their functions or mission or on duty. Article 136 of
the Code of Crimnal Procedure states that, in the event of violation of

i ndi vidual freedom the administrative authority may never take the case to a
hi gher court and the regular courts have jurisdiction in all cases.

134. Moreover, the defendant may at any tinme apply for release. The
application nmust be submitted to the exam ning magi strate, who nust
i medi ately transnmit the file to the Governnment Attorney and take a decision

within five days. |If he fails to do so, the accused may raise the matter
directly with the public prosecutor, who nust take a decision within 20 days.
The accused al so has the option of applying for release at any tinme. 1In this

case, the court nust reach a decision within 10 days, failing which the
accused is automatically rel eased.

Par agr aph 5

135. As indicated in the coments on paragraph 3, anyone who has

been wongfully detained may cl ai m conpensation (para. 126). The Act

of 17 July 1970 introduced a special procedure for the conpensation of persons
held in pre-trial detention in connection with proceedi ngs which conclude with
a decision not to prosecute themor to discharge or acquit them when such
detention has caused them “damage that is manifestly abnormal and of
particular gravity”. The conpensation, awarded by a Board conposed of three
judges of the Court of Cassation whose decision is final, is payable by the
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State, which can cl ai m agai nst any person who has provided information in bad
faith or any person who has given fal se evidence and whose wongful act has
led to or prolonged the detention

136. As for actual unlawful arrest or detention, the Governnent is required
under article L.781-1 of the Judicial Organization Code to make good any
damage caused by a defect in the adm nistration of justice. Liability is
incurred in the event of gross negligence or a denial of justice. \Were
liability is due to personal fault on the part of a judge, the Governnent
undert akes to meke good the damage, but can clai magainst the judge.

Reservation to article 9

137. France has nade a reservation concerning this article, on the basis of
the very subtle nature of the distinction it inplies between crim nal charges
and purely disciplinary charges. Thus, the article cannot be invoked agai nst
the application of the regul ations governing discipline in the armed forces.
The sane reservation applies to article 14 of the Covenant (see para. 258). A
reservation has al so been made to simlar provisions in articles 5 and 6 of

t he European Conventi on on Human Ri ghts.

Article 10

Par agraph 1

138. French prison regulations are fully in line with European prison
regul ati ons (reconmendati ons Nos. R (87) 3 and R (92) 16, adopted by the
Conmittee of Mnisters of the Council of Europe).

139. A broad novenent of |egislative reformhas been undertaken in recent
years, whose main stages have been

(a) Act No. 70-643 of 17 July 1970, ained at providing stronger
saf eguards for the individual rights of citizens;

(b) Act No. 72-1226 of 29 Decenber 1972, sinplifying and suppl enenting
a nunber of provisions relating to criminal procedure, penalties and their
enf or cenent ;

(c) Act No. 73-624 of 11 July 1975, anmending and suppl ementing a
nunber of provisions of crinminal |aw,

(d) Act No. 78-1097 of 22 Novenber 1978, anendi ng a nunber of
provi sions of the Code of Crimnal Procedure on the enforcenment of custodia
penal ti es;

(e) Act No. 87-482 of 22 June 1987, relating to the public prison
service, defining the ains of the public prison service: enforcement of pena
deci sions and sentences, preservation of public security, reinsertion of
persons entrusted to it by the judicial authorities and individualization of
penalties. This Act nakes provision for and determi nes the extent of private
sector involvenent in the planning, building and certain aspects of the
operation of penal institutions. Lastly, it abolishes the obligation for



CCPR/ C/ 76/ Add. 7
page 28

convicts to work, while making provision for work and training activities to
be taken into account in assessing the convicts' conduct and capacity for
reintegration;

() Act No. 90-589 of 6 July 1990, anending the Code of Crimna
Procedure and the Insurance Code, and relating to the victins of offences.
This introduces a new article 728-1 into the Code of Crimnal Procedure,
concerning the financial assets of detainees. The article incorporates into
| aw the general rules applicable to the allocation of detainees' financia
assets and the procedure for conpensating claimnts fromthe portion reserved
for them

(9) Act No. 90-9 of 2 January 1990, anmending article 720 of the Code
of Crimnal Procedure, in order to enable convicts working outside pena
institutions to enter into contracts of enploynent;

(h) Act No. 92-1279 of 8 Decenmber 1992, anendi ng book V of the Public
Heal th Code and relating to pharnmaci es and nedicines, and in particular
article L 595-9 1 instituting pharnacies for internal use in pena
institutions;

(i) Acts Nos. 92-683, 92-684, 92-685 and 92-686 of 22 July 1992,
abrogating the 1810 Penal Code and establishing the new Penal Code;

(j) Act No. 92-1336 of 16 Decenber 1992, relating to the entry into
force of the new Penal Code and the amendnent of a number of provisions of
crimnal law and crim nal procedure required by the entry into force of the
new Code; the new Penal Code becane applicable on 1 March 1994;

(k) Act No. 93-2 of 4 January 1993, reformng crimnal procedure and
Act No. 93-1013 of 24 August 1993, anending the Act of 4 January 1993;

(1) Decree No. 93-192 of 8 February 1993 anmended a nunber of
provi sions of the third part (decrees) of the Code of Crimnal Procedure and
updated the provisions relating to the transfer of prisoners, social welfare,
education and appeal s agai nst decisions by the visiting magistrate,;

(m Decree No. 93-347 of 15 March 1993 anended articles D 200 and
D 347 of the Code of Criminal Procedure to bring theminto line with the new
texts relating to efforts to conbat snoking

(n) Act No. 94-43 of 18 January 1994, relating to public health and
soci al wel fare anended the arrangenments for providing health care to
det ai nees, by transferring responsibility for it fromthe prison service to
the public hospital service, and extending welfare to all detainees, who are
thus covered by the general social security systemfromthe nonent of their
i ncarceration.

Par agraph 2

140. Detainees are divided into different categories, details of which wll
be provided in the section relating to paragraph 3 (paras. 151 to 177), and
prisoners awaiting trial are separated from convicted prisoners. Prisoners
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awaiting trial are held in the local prison (nmison d arrét) nearest the court
before which they are to appear. Prisoners with less than one year of their
sentence remaining are also held in | ocal prisons.

1. Prison population

141. On 1 January 1995, the total prison population was 51,633 in nainland
France and 2,272 in the overseas departnents. O the total prison population
of 53,905, 23,093 were awaiting trial (including prisoners pending appeal or
application for judicial review), 22,990 were serving ordinary prison
sentences and 7,511 crimnal sentences and 311 were serving civil inprisonnment
or awaiting extradition

2. The status of detainees

(a) Prisoners awaiting trial

142. Visiting permts are issued by the magistrate investigating the case.
Pri soners may correspond with whonsoever they wi sh, unless the magistrate
deci des otherwi se. They may communicate freely with their |awer w thout the
presence of a warder and in a special visiting room and may correspond with
their | awer w thout any check by the prison authorities.

143. Under the provisions of article 716 of the Code of Crimnal Procedure,
prisoners awaiting trial are kept in individual cells, day and night. Any
departure fromthis principle is attributable to space Iimtations or
tenporary overcrowding. The sane applies if a prisoner awaiting trial has
applied to work and if the demands of such work involve a derogation fromthe
principle.

(b) Convicted prisoners

144. The prison governor issues visiting permts. Visits now take place in
visiting roonms w thout any dividers, unless the governor decides otherw se or
a request is made by the prisoner or his visitor

145. Convicted prisoners may correspond with anybody, daily w thout
restriction and receive letters from anybody. However, their correspondence
may be read and nonitored by the prison authorities. Watever the case, al
det ai nees, whether awaiting trial or convicted, have the unrestricted right to
seal ed correspondence, unchecked by the prison authorities, with certain
French administrative and judicial authorities and with European authorities
(the European Court of Human Ri ghts, the European Conm ssion of Human Ri ghts
and the European Comm ttee for the Prevention of Torture and |Inhuman or

Degradi ng Treatnent or Punishment). |In addition, this list is regularly
updat ed
146. In order to preserve famly ties, convicted prisoners in detention

centres are also authorized to tel ephone their fanilies once or persons
holding a visiting pernmt as often as authorized by the establishnment's
internal regulations. Convicted prisoners held in detention centres are also
permtted to arrange and decorate their cells as they w sh, provided no damage
is done to the prison installations.
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3. Special regine for detained juveniles

147. Article 11 of the Ordinance of 2 February 1945 specifies that “in al
cases juveniles shall be held in a special area or failing this in specia
prem ses; they will as far as possible be kept isolated at night”. When their
i mpri sonment is unavoidable, means of linmting its duration are adopted.

For exanpl e:

(a) Fam lies are informed as soon as the juvenile is brought before
the magi strate and throughout the procedure, at the initiative of the judge
responsi bl e for the case;

(b) Particular attention is also paid to the individual report on the
suspect;

(c) The purpose of the visit by the juvenile nagistrate is to enable
himto acquaint hinself with the actual |iving conditions of detained
juveniles and to neet all persons responsible for themon the spot;

(d) Special attention is also paid to preparing juveniles for rel ease
and to the conditions of their release. As soon as they |eave the pena
institution it nust be possible for juveniles to be taken into the care either
of their famly or of an education service.

148. The conditions under which juveniles are detained were detailed in a
circular fromthe Mnister of Justice, dated 4 February 1994. The circul ar

al so enphasi zes the need for conplenentarity between neasures taken by the
prison adm ni stration and the young persons |egal protection service, in order
tolimt the period of inprisonnent of juveniles and to make preparations for
their reintegration when they | eave prison

149. As a neans of inproving the conditions under which juveniles are

i mpri soned and of effectively conplying with the requirements of article D 53
of the Code of Crimnal Procedure concerning appropriate prem ses for mnors,
a chart of penal institutions has been jointly prepared by the prison
authorities and the young persons' |egal protection service, after
consultations with the heads of the courts and the regional directors of the
prison service and of the young persons' |egal protection service.

150. Fifty-three penal institutions were selected. The institutions, which
are distributed throughout France, were chosen with a view to preserving
famly relations and avoid isolating inprisoned juveniles in unsuitable

prem ses. They al so possess suitable premnmises for accomodating juvenile
det ai nees and guaranteeing their security, and for ensuring conpliance with
the principle that juvenile detainees are held in adjoining cells grouped
together in a section of the prison. Lastly, they ensure the provision of
soci o- educational and training activities suited to the requirements of this
category of prisoner.
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Par agraph 3

151. One of the prison adm nistration's priorities is to pursue an active
approach to the devel opment of alternatives to inprisonnent. |In addition to
i ncreasi ng the nunber of prison places, the nulti-annual plan for the judicia
system provi des for the creation of jobs in open institutions, thereby
doubl i ng the menbership of the probation comrittees. The increase in prison
capacity will be achieved by providing an extra 4,180 prison pl aces.

152. This effort will be supplenented by diversifying prisons and setting up
regi onal prisons, thereby making it possible better to deal with notoriously
dangerous prisoners and to build central prisons for small nunbers. It is

al so planned to inprove the treatnent provided for difficult prisoners by
regi onal nedi co-psychol ogi cal services, as well as supervision of dangerous
prisoners held in regional prisons.

153. These objectives are al so acconpani ed by speci al neasures:

(a) The work of prison personnel is specially adapted to neet the
needs of nodern prisons, with a focus on an individualized approach

(b) | mproved provision for the needs of prisoners and for their
reinsertion.

These efforts require the introduction of programres for prisoners in al
penitentiaries.

154. The need for planned induction and the definition of such programes for
convicted prisoners are affirmed by reconmendation R (87) of the Conmittee of
M ni sters of the Council of Europe, dated 12 February 1987. The progranmes
will make it possible to involve prisoners nore actively in serving their
sentence and will ensure that their obligations towards victinms are nore fully
taken into account. In addition, by defining programres it will be possible
to provide better treatnment for convicted prisoners and better to prepare them
for their release. Introduction of the progranmes requires a reorgani zation
of induction and observation centres for detainees, formal assessnent and the
definition of individualized goals closely linked to the policy of

i ndi vidualization within the judicial system

155. Lastly, the prison service, which intervenes at the last stage of a
penal process which in nany cases nerely reflects a deterioration in an

i ndi vidual's social and economn c circunstances, nust be organized to cope with
i ndi vi dual s who pose problens (inprisoned juveniles, the illiterate, the
destitute and prisoners with psychol ogi cal and psychiatric problens).
Consequent |y, custodial sentences are no | onger seen as a form of punishnment
but as a neans of reintegrating convicted persons into society. The
assignment of convicted prisoners to a specific institution thus depends on
their crimnal status, age, state of health and personality.

156. Convicted prisoners are assigned to penitentiaries on the basis of their
sex, age, penal status, background, state of physical and nmental health and
their aptitudes, and, nore generally on the basis of their personality and of
the penal regine applicable to themfor rehabilitation purposes.
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157. Counselling of prisoners is based on the information provided by the
judicial authorities and the prison service and, if appropriate, on the

exam nations carried out on them by the prison service's national observation
centre. \Werever possible, prisoners are involved in drawing up or adjusting
their own progranme, which is defined and inplenented in consultation with the
different categories of staff.

158. Convicted prisoners may be held either in (a) central prisons whose
organi zation and security regine are nevertheless such as to preserve and
devel op opportunities for the reintegration of convicts and (b) detention
centres whose regine focuses principally on the reintegration of convicted
prisoners.

159. Assignnment of convicted prisoners to central prisons or nationa
detention centres is decided exclusively by the central prison service.

Regi onal detention centres hold prisoners serving sentences of |ess than seven
years who have less than five years of their sentence remaining. As a rule,
assignment to these establishments is the responsibility of the regional
directors. Convicted prisoners serving a sentence of nore than one year are
sent to central prisons, detention centres or specialized establishnments.

Pri soners serving a sentence of |ess than one year are sent to |ocal prisons.
If a juvenile is sentenced to prison, he is entitled to a special regine.

160. In 1991 the prison service drew up a chart of prison establishments for
t he accomodati on of juvenile prisoners in |local prisons. Fifty-three
establishnments were chosen on the basis of their location in ternms of the
requi renments of the courts concerned and to avoid isolating juvenile detainees
in unsuitable establishnents. This new chart requires efforts to ensure not
only that the conditions of detention of juveniles are fully in conformty
with legislation and regul ations, but that they are suited to juvenile
det ai nees' requirenents as regards training and soci o-educati onal neasures.

161. The French system of individualization of sentences relies on the
visiting magistrate, who is responsible for nonitoring the sentences of
convicted prisoners and ensuring court sentences are individualized, by
deci di ng upon the main el enents of “penal treatment”. Individualization of
sentences can occur at two points:

(a) When sentence i s passed;

(b) When the sentence is being served, the possibilities for
i ndi vidualization are laid down by the Code of Crim nal Procedure: suspended
sentence, suspended sentence with probation, deferment of sentence in exchange
for community service, alternative sentences such as suspension of a person's
driving licence, confiscation of his vehicle, the daily fine and tenporary
i mmobi lization of his vehicle.

162. The penalty of conmunity service (introduced by the Act of 10 June 1983)
has been diversifi ed:
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(a) It may take the form of a suspended sentence in conjunction with
the obligation to performcommunity service, which is generally specified at
the sentencing stage or subsequently when a custodial sentence of six nonths
or |l ess (handed down in absentia) is “converted”;

(b) It may be handed down as a conpl enentary penalty either for
certain road traffic offences (art. L.1-1 of the Hi ghway Code), or for certain
m nor of f ences.

In this latter case, the introduction of the new Penal Code (Act of

16 Decenber 1992) nmde provision for the penalty of conmunity service to be
handed down as a conplenentary penalty to punish mnor offences of the fifth
cat egory.

163. As regards the enforcenent of sentences, the law affords a nunber of
possibilities for individualization: parole, furlough, normal or

suppl enentary rem ssion of sentence, suspended sentence, splitting up of
sentence, assignnent to an open prison and so on. Decisions regarding the
enforcenent of sentences are generally taken by the visiting nagistrate,
occasionally by the public prosecutor (suspension of a non-custodia
sentence), the trial court (which may pass a concurrent sentence and, in
certain cases, suspend the enforcenment of custodial sentences) or even by the
M ni ster of Justice (as in the case of certain decisions regarding parole).

1. The treatnent of convicted prisoners

164. The Code of Criminal Procedure offers several possibilities for dealing
wi th convicted prisoners in an open environnent.

(a) A suspended prison sentence with an 18-nonth to 3-years period of
probation

165. The convicted prisoner is placed under the supervision of the visiting
magi strate whose task it is, with the assistance of the probation board, to
ensure conpliance with the conditions inposed on himand to provide himwth
such wel fare and educational assistance as he may require. A suspended
sentence conbined with probation is allowed for only part of the prison

sent ence.

(b) A prison sentence in conjunction with comunity service

166. The court which hands down a prison sentence may order a suspended
sentence together with community service for between 40 and 240 hours. As in
the case of a suspended sentence with probation, the convicted person nust
perform a number of obligations, including community service. This sentence
can be handed down only if the accused is present at the hearing.

(c) Conmuni ty service

167. Comunity service may constitute a principal or conmplenmentary penalty
(of fences or infringenents).
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(d) Def erment of the sentence in conjunction with probation

168. This may only be decided at the time of the judgenent if the accused is
present at the hearing, his rehabilitation is under way, the damage is being
repaired and the injury caused by the offence is being renedied. As in the
case of a suspended sentence with probation, the party concerned is placed
under the supervision of the visiting nagistrate for a period which, in this
case, may not exceed one year

(e) Par ol e

169. The right to grant parole lies with the visiting nagistrate or the

M ni ster of Justice. Subsequent to the Act of 4 January 1993, the visiting
magi strate is enpowered to grant parole to persons serving a sentence of not
nmore than five years. |If the penalty involves nore than five years

i mprisonnent, parole is granted by the Mnister of Justice. As in the case of
the previous neasures, a person on parole is under the supervision of the
visiting magi strate and of the probation board for a probationary period.

2. Restricted residence

170. This conplenentary penalty (in respect of correctional or crimna

of fences) was consi derably anended by the Act of 16 Decenber 1992 concerning
the entry into force of the New Crim nal Code. The prerogatives previously
exercised by the Mnistry of the Interior were transferred to the judicia
authorities. A person sentenced to restricted residence is subject to one or
nor e supervi sory neasures determ ned by the court and nmonitored by the
visiting magistrate.

3. Partial release

171. Partial release allows a convicted prisoner, outside the prison, to
engage in an occupation under the sane conditions as ordinary workers, to
foll ow educational courses or receive vocational training, to follow an
internship or take on a tenporary job in anticipation of their return to
society, to participate in famly life or receive nedical treatnment.

Convi cted prisoners who benefit fromthe partial release reginme are required
to return to the prison as prescribed by the visiting magistrate.

4. External placenent

172. External placenent enables a convicted person to be enployed outside the
pri son on work supervised by the authorities.

5. Furlough

173. Furlough can be granted to a convicted prisoner for a limted period
with a view to preparing his occupational and social rehabilitation and to
mai ntaining his famly ties.
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6. Socio-educational action in open and closed prisons

174. One of the priorities for the prison admnistration is to strengthen
functional 1inks between the social and educational services in closed and
open prisons, since it is a neans of guaranteeing better treatnment for the
i ndi vidual s entrusted by the judicial authorities to the public prison
servi ce.

175. To achieve this, consolidated socio-educational services have been

i ntroduced on an experinental basis. The purpose of these services is to
ensure continuity in the social and educational aspects of the treatnent of
prisoners. The services are responsible, at specific |ocations, for all the
tasks entrusted to the probation comrittees, the conmttees to assist rel eased
prisoners and the social and educational services of prisons.

176. This work, whose prinmary purpose is to assist persons in their efforts
at rehabilitation, involves:

(a) In closed prisons: helping to mtigate the social isolation
resulting frominprisonnent and preserve social and famly ties; and preparing
measures for the individualization of penalties;

(b) In open prisons: helping to prepare judicial decisions of a pena
nature and ensuring follow up and nonitoring.

177. A circular on social work nethods (in open and cl osed prisons),
currently being conpleted, should allow for a better insight into the socia
wor k al ready under way.

Article 11

178. Failure to performa contractual obligation is not punishable by
deprivation of liberty under French law. Physical constraint in civil and
comerci al cases and agai nst aliens was abolished by the Act of 22 July 1867.
VWhen a debtor is not in a position to fulfil a contractual obligation, the
case is resolved by paynent of damages.

Article 12

Par agraph 1

179. Freedomto come and go within the national territory is recognized in
French law, there is conplete freedom of nmovenent. Anyone can travel in
France wi thout administrative formalities of any kind and w thout being

subj ect to any checks, irrespective of the extent of the travel and the
purpose of the journey. The sanme is true when soneone | eaves his place of
abode for good and settles sonmewhere else or, in other words, where there is a
change of domicile. This principle of freedomis subject only to rare
exceptions, which will be set out in connection wth paragraph 3.

180. Movements of aliens within French territory are governed by speci al
regul ations laid down by the Decree of 30 June 1946, as anended by the Decree
of 2 Septenber 1994, concerning conditions for the entry and residence of
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aliens in France. Aliens are free to nove within French territory, subject to
a declaration in the case of a change of domicile. In exceptional cases, in
the light of the attitude or background of the persons in question, the
Mnistry of the Interior may order surveillance neasures, exclusively in
respect of aliens tenporarily residing in France.

Par agraph 2

181. Controls are perfornmed by the national authorities at frontier
crossings. French nationals nust be in possession of an identity card or
passport if so required by the country of destination. No exit visais
required for French nationals |eaving the national territory.

182. The right to | eave national territory is one of the essential conponents
of freedom of nmovenment, which is a constitutional principle. However, the
adm nistrative authorities are enpowered, subject to close supervision by the
adm nistrative court, to refuse to issue a passport, pursuant to genera

| egislation, in six cases: (a) to people who owe noney to the Inland Revenue;
(b) to persons under judicial supervision; (c) to persons convicted of
procuring; (d) to drug traffickers; (e) to persons given an unsuspended
sentence of ordinary inprisonment and who have failed to serve their sentence,
or to persons on parole, if they have not been issued with a travel permt by
the visiting magistrate, and (f) to persons whose travel abroad is likely to

j eopardi ze national security or public order

183. \Where aliens are concerned, departure fromFrench territory may be

noni tored on grounds of national security. |In principle, all aliens, whatever
their type of residence permt, may |eave the national territory. However,
nationals of certain States - the list of which is determ ned by a decision of
the Mnister of the Interior - are required to informthe adm nistrative
authorities of their intention to | eave France, although this does not
constitute prior authorization (Act of 24 August 1993, art. 29).

Par agraph 3

184. Travel by non-sedentary persons is regulated by Act No. 69-3

of 3 January 1969 concerning the practice of itinerant activities and the
regi me applicable to persons travelling in France without a fixed home or
address. This Act was framed along liberal lines and introduced noteworthy

i nprovenents to the previous regul ati ons, which dated from 1912. Persons who
exercise an itinerant activity and who have a fixed domcile in France have
simply to sign a declaration, which is renewabl e periodically. Persons having
no domcile or fixed abode nmust be in possession of a travel permt and must
choose a conmune for administrative purposes. This commune has certain
effects relating to domcile.

185. The freedom of novenent of accused persons under judicial supervision
and of persons subject to restricted residence is subject to certain
limtations because of their status under the Penal Code.
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Par agr aph 4

186. A French national may not be deprived of the right to enter (or return
to) France. Only the loss of nationality, as provided for by the Act

of 22 July 1993 anmendi ng the Code of Nationality, may have such consequences.

Loss of French nationality

(a) Loss of nationality on request

187. French nationals nay | ose French nationality at their request, in the
foll owi ng cases

(i) A child who was not born in France and only one of whose parents
is French (Civil Code, art. 18-1), or a child who was born in
France, but only one of whose parents was hinself born in France
(Civil Code art. 19-4). In both cases, the child has the right to
relinquish French citizenship in the 6 nonths preceding and the
12 nmonths follow ng his com ng of age;

(ii) Persons of full age who are ordinarily resident abroad, who
voluntarily acquire a foreign nationality and file a declaration
with a viewto loss of French nationality within not nore than one
year of the date on which the foreign nationality was acquired
(Civil Code, art. 23). French nmales under 35 years of age may
file this declaration only if they have conplied with the mlitary
service requirements under the National Service Code or if they
have been excused or exempted fromthem (Civil Code, art. 23-2);

(iii) French nationals, including mnors, who have a foreign nationality
may seek the authorization of the French Government to | ose French
citizenship. This authorization is granted by decree (Civil Code,
art. 23-4);

(iv) The French spouse of an alien may relinquish French nationality if
he or she has acquired the foreign nationality of his or her
spouse and if the matrinonial residence is normally established
abroad (Civil Code, art. 23-5).

(b) Loss of nationality through declaration by decree

188. A French national may be declared to have |ost French nationality in the
foll owi ng cases

(i) If he conducts hinself, for practical purposes as the national of
a foreign country and if he has the nationality of that country.
The declaration will be made by a decree issued foll ow ng
confirmation by the Council of State (Civil Code, art. 23-7).

(ii) If, when holding a post in a foreign army or a foreign public
service or in an international organization of which France is not
a menber or, in nore general terns, when rendering assistance to
them he fails to resign fromhis post or desist in his assistance
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despite having been ordered by the Governnment to do so. The
person concerned will be declared, by a decree of the Council of
State, to have lost his French nationality if, within the period
set by the order, which may not be less than a fortnight or nore
than two nonths, he has not ceased his activity. Should the

opi nion of the Council of State be unfavourable, the nmeasure my
be taken only by a decree of the Council of Mnisters (Civil Code,
art. 23-8). Application of these provisions is exceptional

(c) Loss of nationality by judgenent

189. Loss of French nationality may be registered by a judgenent when the
person concerned, being of French origin by filiation, does not have the
correspondi ng status and has never been ordinarily resident in France and if
the progenitors fromwhom he derived French nationality themsel ves have
nei t her possessed French status nor had their residence in France within the
past half century (Civil Code, art. 23-6). Mreover, in such cases, the
person concerned will not be allowed to adduce evidence that he has French
nationality by filiation (Cvil Code, art. 30-3).

(d) Deprivation of French nationality

190. A French national who has acquired French citizenship may be deprived of
French nationality in the follow ng circunstances:

(i) If he is convicted of an act constituting a crinme or offence
agai nst the security of the State;

(ii) If he is convicted of an act constituting a crinme or offence
covered and penalized by Book IV, Title Ill, Chapter Il of the
Penal Code; this chapter penalizes, in particular, persons, who,
whil e being vested with public authority and acting in their
of ficial capacity, commit acts prejudicial to the authorities, for
exanpl e by abuse of office;

(iii) If he is convicted of evading his obligations under the Nationa
Servi ce Code

(iv) If he has committed acts inconpatible with French citizenship and
prejudicial to the interests of France for the benefit of a
foreign State;

(v) If he has been convicted in France or abroad of an act
constituting a crime under French | aw and sentenced to a penalty
of at least 5 years' inprisonnment (Civil Code, art. 25).

Loss of nationality will be declared by decree follow ng confirmation by the
Council of State. Application of this provision is also highly exceptiona
and subject to very strict tinme limts.

191. Pursuant to the Council of Europe Convention on Reduction of Cases
of Multiple Nationality and Mlitary Cbligations in Cases of Miltiple
Nationality, which entered into force for France on 27 February 1965, French
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nationals who are of full age and who acquire of their own free will, by neans
of naturalization, option or recovery, the nationality of another contracting
party, lose their forner nationality. They nay not be authorized to retain
their former nationality.

Article 13

192. The expulsion of an alien legally residing in France nmay be ordered when
his presence constitutes a “serious threat to public order”. The expul sion
procedure is governed by the O dinance of 2 Novenber 1945, nobst recently
anended by the Acts of 24 August and 30 Decenmber 1993. Expulsion is ordered
by the Mnister of the Interior and, in the overseas departnments and
territories, by the representative of the State. The |law provides for a

nor mal expul si on procedure and an energency procedure.

1. Nornal expulsion procedure

193. Administrative case |aw has defined the concept of “a threat to public
order” as being the result of the alien's personal and usual behaviour. It
is, nmoreover, neither necessary nor sufficient for the alien to have been
convicted on a crimnal charge for an expul sion nmeasure to be justified.
Expul si on may be ordered only on the advice of a committee conposed of three
judges. An alien against whom an expul sion order has been issued is called
before the committee to present his case. The proceedings of the commttee
are open to the public and the person concerned may be assisted by a | awer,
or by any other person of his choice, and by an interpreter

194. Certain categories of persons may not be expell ed:
(a) Al i ens aged under 18

(b) Aliens married for at |east one year, whose spouse is of French
nationality, provided they have not ceased to |live together and that the
French spouse has retained his or her French nationality;

(c) Aliens who are the father or nother of a French child residing in
France, provided they exercise parental authority, or partial parenta
authority, over the child or support it;

(d) Al i ens who can prove that they have been ordinarily resident in
France since the age of 6;

(e) Aliens receiving an industrial accident or illness allowance from
a French agency and whose | evel of permanent incapacity is equal to or higher
than 20 per cent;

() Al i ens who can prove by any neans that they have been habitually
resident in France for nore than 15 years, and aliens who have been regularly
resident in France for nore than 10 years, unless, during this period, they
have been issued with a tenporary residence card showing themto be students;

(9) Aliens regularly residing in France on the strength of one of
the residence permits provided for by the Ordinance of 2 November 1945 or
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i nternati onal conventions, who have not been sentenced to a final unsuspended
sentence of at |east one year's ordinary inprisonnent. However, aliens who
have been given a final unsuspended sentence of any length for an offence
covered or penalized by article 21 of the O dinance of 2 Novenber 1945,
articles 4 and 8 of Act No. 73-548 of 23 June 1973, articles L 362-3,

L 364-2-1, L 364-3 and L 364-5 of the Labour Code or articles 225-5, 225-6,
225-7 and 225-10 of the Penal Code nmay be expell ed.

Finally, it should be enphasized that the aliens referred to in
par agraphs (b), (c), (d) and (f) above, may be expelled if they have
been given a final prison sentence of at |east five years.

2. Energency procedure

195. In tinme of energency, expulsion may be ordered w thout any prior

consul tative procedure. Moreover, in cases of overriding necessity for State
or public security, expulsion of all categories of aliens, with the exception
of minors under the age of 18, may be ordered. Lastly, in tine of emergency
and of overriding necessity for State or public security, expulsion my be
ordered, without any prior consultative procedure, against any category of
aliens, with the exception of mnors. As is the case with all adm nistrative
deci si ons, an expul sion order nay be appealed in an adm nistrative court
within a period of two nonths. A stay of proceedi ngs may be requested.

196. An alien who is unable to | eave French territory inmrediately may, if
necessary, be kept in prem ses not within the jurisdiction of the prison
authorities, in accordance with an adm nistrative decision explaining the
grounds for such an arrangenment and under judicial supervision. During this
period, which may not exceed nine days in all, the person concerned may
request the assistance of an interpreter, a doctor, and counsel, and may, if
he so wi shes, communicate with his consulate and with a person of his own
choosi ng.

197. If an alien establishes that he is unable either to return to his
country of origin or to go to any other country, he may be required to reside
in a specific place, where he nust report periodically to the police or the
gendarnerie until a country of reception can be found for him

198. An alien against whom an expul sion order has been issued nmay not
return to France until the order is rescinded. An application to have an
expul sion order rescinded after a period of five years fromthe date of its
i mpl enentation may be rejected only on the advice of the commttee, before
whi ch the person concerned may be represented.

Reservation to article 13

199. France has nade a reservation to article 13 of the Covenant in respect,
in particular, of the regulations applicabl e overseas, since geographica
renmot eness and the resulting special public safety problenms have led, as is
expl ai ned above, to governnent representatives in such regions being vested
with some of the powers exercised in netropolitan France by the Mnister.
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Article 14

Par agraph 1

200. The principle of equality is affirnmed several tines in the Declaration
of the Rights of Man and of Citizens of 1789. Article 6 provides that the | aw
“should be the sane for all, whether it protects or whether it punishes”. The
sanme principle is affirmed in article 2 of the French Constitution.

201. Any person subject to French jurisdiction is thus entitled to

present his case before the conpetent court, either in person or through a
representative. A minor nmust be represented by his | egal guardian. Adults
may be placed under the protection of the court when their nental or bodily
faculties are affected by illness, infirmty or weakness due to old age.

VWere one of these causes, while not preventing themfromacting on their own
behal f, makes it necessary for themto be advised or supervised in the conduct
of their civil affairs, they may be placed under a system of guardi anship

202. Foreign mnors enjoy the sane rights and guarantees as all other mnors
residing on French territory. They may therefore benefit from court
protection (educational welfare procedure), the goal of which is to protect
children in danger and to solve the difficulties which hinder their norma
devel opnent . This procedure, which takes place before a juvenile judge, is
not intended to pernmanently arrange for a minor to live away fromhis famly.
It is flexible enough to allow the neasures taken to be anended at any tine,
dependi ng on circunstances and the child' s devel opment. The juvenile judge
shoul d neverthel ess endeavour to secure the famly's acceptance of the neasure
he intends. Various procedural guarantees are recogni zed vis-a-vis the m nor
and his parents.

203. Specific actions with regard to foreign mnors have been taken by the
external services for the |egal protection of young people, together with the
representatives of the French education system For exanmple, in severa

pl aces, it has been possible, as part of nmunicipal policy, to programe a
speci al class for young gypsies in vocational schools and major efforts are
being made to conbat illiteracy effectively and encourage the integration of
t hese young people into the school system

204. Al persons, even if not of French nationality, are entitled to appear
before a court when they have suffered an infringenment of their civil rights.
VWhen a person brings his case before a civil court or when he is to be tried
by a crimnal court, he nust follow the procedures laid down to ensure the
“proper adm nistration of justice”. These procedures are designed to ensure
the fairness of the trial and the inpartiality of the court.

205. Civil and crimnal cases are tried by courts instituted by the State.

In France, the creation of new types of court is within the conpetence of the
| egislature (Constitution, art. 34). Civil courts try private suits between

i ndi viduals; crimnal courts try crimnal cases between the State and a person
who, by his offence, has disturbed the social order
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206. Al courts of the judiciary obey commn rules in judgi ng cases:

(a) The decision is usually pronounced by several persons (rule of
collegiality);

(b) The sane case, whether civil or crimnal, nmay as a general rule be
consi dered by two courts of different levels in succession (rule of the dua
| evel of jurisdiction). This rule is discussed further in the coments on
paragraph 5 of article 14 (see paras. 250-252 bel ow);

(c) Al'l decisions pronounced as final may be appeal ed on grounds of
error before the Court of Cassation

207. In crimnal cases, the independence and inpartiality of the court are
guaranteed by the separation of the functions of prosecution and sentencing.
The function of sentencing bel ongs exclusively to the crimnal courts (police
court, correctional court, Assize Court). The prosecution of the person who
has commtted the offence is entrusted to the Attorney-Ceneral, represented by
the Public Prosecutor, who directs the activity of the judicial police

of ficers responsible for the crimnal investigation. In sone cases (crimna
procedures or procedures involving a mnor), an exam ning magi strate nust be
appointed. In other cases, it is the Public Prosecutor who judges whether the
nature of the acts requires prelimnary proceedings to be initiated by an

exam ning magi strate. In any case, a conplainant may always file a claimfor
crimnal indemification with the senior exam ning magi strate and thus ensure
the initiation of prelimnary proceedings.

1. | ndependence of the judiciary

208. Article 64 of the Constitution of 4 October 1958 states the principle of
t he i ndependence of the judiciary, of which the President of the Republic,
assisted by the Judicature Council, is the guarantor

209. In the case of trial judges, this independence is ensured by the rule of
irremovability: no judge may be given a new assignnment, even if it neans a
pronmotion, w thout his consent. Government procurators are answerable to
their direct superiors and cone under the authority of the M nister of
Justice. However, during hearings they may speak independently. Judges and
procurators are appointed by decree of the President of the Republic.

210. The Judicature Council, established by the Constitution, is concerned in
particular with the appoi ntnment of magistrates, and submits a proposal (in the
case of the judges of the Court of Cassation, the first president of the Court
of Appeal or the President of a High Court), on approval (in the case of the
ot her judges) or a sinmple opinion (in the case of the governnent procurators,
with the exception of the procurators-general) to the President of the
Republ i c.

211. In principle, thereis notine limt to the appointnent of judges other
than the age-limt, which, with some exceptions, is 65. However, the
reporting judges of the Court of Cassation - who only take part in decisions
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in cases on which they are required to report - are appointed for 10 years but
can neither be renewed nor extended. At the end of this period, they receive
anot her appointnent in keeping with their w shes.

212. The Judicature Council is presided over by the President of the
Republic; the Mnister of Justice is vice-president ex officio and may repl ace
the President of the Republic. It conprises two bodies, one with jurisdiction
vis-a-vis trial judges and the other vis-a-vis governnent procurators.

213. Only the Mnister of Justice may initiate disciplinary proceedings. The
French Constitution of 4 October 1958, as amended by Constitutional Act

No. 93-952 of 27 July 1993 lays down that disciplinary matters shall be dealt
with by a single body whose nenbership varies, depending on whether a tria
judge or a governnent procurator is involved. The adversary proceedi ngs are
conducted in canera.

214. The Judicature Council sits as the trial judges' disciplinary body. Its
deci sions may be appeal ed before the Council of State. When acting as the

di sciplinary body for the governnment procurators, the Judicature Council gives
its opinion on the disciplinary neasures to be taken. Appeals against the
final decision, taken by the Mnister of Justice, are heard by the Council of
State.

215. As regards the recruitnent of judges, the regulations for judges include
the provision that candidates for the post of junior nagistrate (the title
given to trainee magi strates, who are in principle recruited by conpetitive
exam nation, or in special cases on the basis of qualifications) should, inter
alia, be of good noral standing.

2. Conposition of an assize jury

216. French citizens of either sex who are over 23 years of age, can read and
wite in French, enjoy political, civil and famly rights and do not cone
within any of the categories of disqualification or inconpatibility [aid down
in the Code of Crimnal Procedure (such as having been sentenced to certain
penal ti es, holding specific public offices, etc.) can serve on a jury.

217. The assize jury is constituted by successive ballots:

(a) A first ballot is held annually, in public, by the mayors of the
conmunes, on the basis of the electoral roll. After verification, persons
drawn by | ot who do not neet the requirenents as to | egal capacity are
excl uded.

(b) A second ballot, where every assize court sits, is held by a board
conposed, inter alia, of judges and |ocal elected representatives who draw up
an annual list of jurors, together with a special list of alternate jurors.
Capacity to serve as a juror is again verified.

(c) A third ballot, at the opening of each session of the assizes, is
held in open court to draw up the sessional |ist and the special |ist of
alternate jurors for the session. This, too, is acconpanied by a verification
of | egal capacity.
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(d) A final ballot is held for each trial so as to select nine jurors.
Bot h defence and prosecution have the power to chall enge.

3. Public hearings

218. Hearings of crimnal trial courts for adults are held in public and are,
of course, open to the famly of the defendant or the accused. The court may,
however, order the hearing to be held in canmera if it considers that a public
hearing woul d be prejudicial to | aw and order or to norality. The decision is
nonet hel ess al ways delivered in open court (Code of Crimnal Procedure,

art. 306). The presiding judge of the court can also forbid mnors, or sone
of them to enter the courtroom

219. Hearings of the juvenile court and the juvenile assize court are held

wi t hout the presence of the public, with the exception of close relatives.
Deci si ons, however, are delivered in open court. Article 14 of the ordinance
of 2 February 1945 concerning juvenile delinquents prohibits the publication
of the report of the court proceedings in books, in the press, on the radio,
in the cinema, or in any other form and of all witten texts or illustrations
concerning the identity or personality of the juvenile delinquents. Thus the
deci si on handed down at a public hearing may not be published unless the
mnor's name is carefully conceal ed.

Par agraph 2

220. The presunption of innocence is one of the basic principles of French
penal procedure. It is one of the individual's basic rights. This principle
is enshrined in article 9 of the Declaration of the Rights of Man and of the
Citzen of 1789: *“Every man is presuned innocent until he has been decl ared

guilty”, for which the French Constitution affirnms its support. An accused
person nust therefore be considered i nnocent and treated as such until proof
of his guilt is established.

221. The purpose of Act No. 93-2 of 4 January 1993 was to provide further
guarantees in that respect. It introduced an article 9-1 into the Civil Code,
wher eby “everyone has the right to presunption of his innocence” and provides
for a specific judicial nechani smwhich any person who has not yet been tried
but has been publicly charged with the acts under investigation may use. Such
a person may apply to a judge, even as an interim measure to have a notice
inserted in the pertinent publication, in order to put a stop to the

i nfringenment of the presunption of his innocence, w thout prejudice to the
possibility of additional damages proceedi ngs.

222. Fromthis principle stens a theory of proof as protective of the rights
of the accused. First, proof nust be established by the plaintiff or, in

ot her words, by the public prosecutor, and by any claimant for crimna

i ndemification; it is for the prosecution to establish the I egal and materia
exi stence of the offence, as well as the participation in that offence by the
person being prosecuted. Secondly, at the inquiry stage, the evidence nust be
sufficient; in other words, the exam ning magi strate nust di scover and
assenbl e not only unfavourabl e evidence, but al so evidence favourable to the
accused. In addition, if the trial court considers the evidence insufficient,
it may order further information to be provided.
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223. The type of evidence adm ssible is subject to certain |[imtations which

wi |l be described below in the conments on paragraph 3 (sect. 7
paras. 242-244). The judge is entirely free in assessing the evidence
submtted to him the only criterion is his “innermost conviction”™. If it is

consi dered that the evidence produced is insufficient and that sone doubt
persists, the accused or defendant must be given the benefit of the doubt and
must be acquitted or rel eased.

Par agraph 3
1. Informng the accused
224. It has already been stated in the comments on article 9 concerning

security of persons how a person accused of a criminal offence is informed of
the nature of, and the reasons for, the charge brought against him

225. In addition, the Code of Crimnal Procedure condemms the practice of
bringing charges at a |ate stage, as when the exam ning magi strate hears as

W t nesses persons who may thensel ves have comritted, or be acconplices to, the
of fence. The noment that there are serious indications of a person's guilt

and there is a possibility that his being heard as a witness m ght deprive him
of his rights as a defendant, the exam ning magi strate nmust no | onger hear him
as a witness but only as an accused and by exam nation (Code of Crim nal
Procedure, art. 105).

2. Preparation of the defence

226. During the investigation procedure, at the “first appearance”, the
exam ning magi strate ascertains the identity of the accused and expressly
acquaints himw th each of the acts attributed to him |If the accused has

al ready requested the assistance of a |awer and the | awer has been duly
called in, the exam ning magi strate nay proceed to examne him 1In the other
cases, the mmgi strate advises the accused of his right to choose a | awer or
to have a | awyer appointed by the court. The lawer may i mredi ately consult
the case-file and nay conmunicate freely with the accused. The exam ning
magi strate then notifies the person that he nmay only be exam ned i medi ately
with his consent, given in the presence of his lawer. |If, however, he w shes
to make a statenent, the examining nagistrate will take it inmediately.

227. Every bar has a panel of |awers and trainee | awers. A duly and
officially assigned | awer cannot refuse to act without a valid excuse or
reason. The |awyers' code of conduct stipulates that “any infringenent of the
| aw and regul ati ons, any breach of professional rules, any lack of integrity
or decorumeven in the case of acts not connected with the profession” renders
any |awyer committing themliable to disciplinary measures and even

di sbarnment. Disciplinary proceedings are held before the Bar Council to which
the |l awyer in question is answerable, with appeal lying to the Court of
Appeal . Disputes over |lawers' fees are referred successively to the

Presi dent of the Bar, the President of the High Court and the First President
of the Court of Appeal

228. If irregularities are commtted during the investigation, particularly
if there has been a violation of a substantive rule such as the rights of
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def ence, neasures of various kinds may be applicable: disciplinary, crim nal
paynment of damages and nullity (acts which are thus annulled must be renoved
fromthe record).

3. Deadline for judgenent

229. The Code of Crimnal Procedure |lays down a nunber of tinme limts,
particularly for pre-trial detention, with a view to expediting procedures.
Congested courts may, however, be a cause of delay. The Act of 10 June 1983
thus i ntroduced new procedures to replace “direct commttal”, nore
particularly by “i medi ate appearance”, whereby a suspect can in

strai ghtforward cases be brought before the trial court w thout delay and, at
the sane tine, protection of the rights of defence is strictly guaranteed.

4. Right of defence

230. The trial follows the adversary procedure and thus assunes the presence
of the defendant or the accused. However, if the accused is being prosecuted
for an offence for which the penalty is a fine or a termof inprisonment of

| ess than two years, he may request to be tried in his absence, his |awer
then being heard in his place (Code of Crimnal Procedure, art. 411). 1In the
Assi ze Court, however, the presence of the accused is conpul sory before the
trial can proceed, unless he is to be tried in absentia (Code of Crim nal
Procedure, arts. 627 et seq.)

231. The adversary nature of the procedure inplies, secondly, that the

def endant or accused should be able to avail hinself freely of his nmeans of
defence. As stated above (para. 226), during the first exam nation, the
def endant or accused is notified by the exam ning magi strate that he nust
prepare his defence; he may, for exanple, request that a court-appointed
counsel should be assigned to him

232. Legal aid, introduced under the Act of 3 January 1972, as anended by the
Act of 10 July 1991, is designed to enable natural persons with insufficient
resources to assert their rights before the law. Those eligible for |egal aid
are natural persons of French nationality, nationals of the nmenber States of

t he European Uni on, persons of foreign nationality residing usually and
regularly in France and foreigners, for whomthe conditions of residence have
been waived, if they are mnors (see below), w tnesses assisted by counsel, or
def endants, have been accused or convicted, or are claimnts for damages in
crimnal proceedings.

233. The applicant nust prove that his nonthly resources amunt to |ess
than 4,400 francs in order to receive full legal aid and 6,600 francs to
receive partial legal aid (these ceilings are reassessed annually under the
Fi nance Act). Any person granted legal aid is also entitled to it in the
event of appeal

234. Legal aid is granted in contentious or non-contentious cases, to
claimants or defendants before any court. A legally assisted person has the
right to the assistance of a lawer and to that of all the public and

m nisterial officers necessary to the proceedings.
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235. The Act of 10 July 1991 further provides for nore favourable conditions
for mnors:

(a) Legal aid is granted without conditions of residence in the case
of foreign mnors;

(b) Separate assessnent is nmade of resources if there is a divergence
between the interests of nenbers of the househol d.

236. Wth regard to ordinary offences, the above-nentioned decree allows the
Bar to conclude protocols with courts of mmjor jurisdiction, whereby, in
consideration of stated objectives and assessnent procedures, fees paid to
barristers by the State are increased. These provisions may be inplenented in
respect of m nors.

237. The Act of 8 January 1993 anending the G vil Code established the
principle, in accordance with article 12 of the Convention on the Rights of
the Child, of the right of mnors to be heard in any procedure concerning them
and to be acconpanied, if necessary, by a |l awer or person of their choice
(Civil Code, art. 388-1). 1In order to ensure the inplenentation of this
provision, this Act also introduced an article 9-1 into the Act on legal aid
of 10 July 1991 extending its effect to the mnor and his | awer.

238. New article 388-2 of the Civil Code also introduces a protective
provi si on, empowering magi strates in general to designate an ad hoc statutory
adm ni strator for a m nor whose interests conflict with those of his |ega
representatives. The new provision thus expands the scope for action provided
for in the Act of 10 July 1989 concerning the prevention of ill-treatnment and
all owi ng the exam ning magi strate to designate an ad hoc statutory

adm nistrator in all sexual abuse proceedi ngs when the interests of the m nor
and the persons hol ding parental authority are in conflict.

239. A decree of 15 February 1995 concerni ng advocacy fees and the equival ent
contribution, supplenented by two orders, allows for better remuneration of
the lawers acting in the various procedures involving mnors. Mjor progress
has thus been achieved in the |last seven years where the defence of minors is
concer ned.

5. Wtnesses

240. Article 281 of the Code of Criminal Procedure does not limt the nunber
of persons whom the accused can ask to be sunmpned as wi tnesses before the
Assize Court. In principle, the cost of summpni ng wi tnesses at the request of
the accused is borne by him but it is customary, and indeed the Act expressly
so provides, for the public prosecutor to sumopn w tnesses who are indicated
by the accused and whose statenents may be useful in arriving at the truth.
Under the Act, the public prosecutor is required to notify the accused, at

| east 24 hours before the hearing, of the list of persons he wishes to call as
witnesses. It also requires the accused to notify the public prosecutor of
his own list within the sane period.
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6. Interpreters

241. Every Court of Appeal keeps a list of experts, including a Iist of

interpreters. Any persons not on the Court of Appeal |ist may be appointed as
an interpreter by a crimnal court, provided he is at |least 21 years of age
and takes the oath. Interpreters' fees come within the category of |ega
costs.

7. Confession

242. A confession nmay be obtained in the course of an exam nation, which nust
of course, always remain within the bounds of legality. However, an accused
has the right not to reply to the questions that are put to him Brutal or

i nhuman and degrading treatment is punishable by law. In addition, the |aw
condemms any action by a police officer which mght constitute di shonesty or
provocati on.

243. A confession by a suspect does not necessarily nean that he will be
charged by the exam ning megi strate or convicted by a crimnal court. A
suspect can be charged only if, in the light of all the facts available to the
exam ning magi strate, there is sufficient evidence against him Moreover, in
keeping with the principle of innernpost conviction, a confession is always a
matter for the discretion of the trial court.

244, Wth regard to tel ephone tapping, articles 100 to 100-7 of the Code of
Crimnal Procedure - which derive fromthe Act of 10 July 1991 - determ ne
under what conditions the interception, recording and transcription of
electronically transmtted information may be allowed in | egal proceedings.
Such neasures may only be ordered by an exam ning magistrate for a renewabl e
period of not nmore than four nonths, when the need for the informati on nmakes
it necessary, both for serious and for ordinary offences for which the penalty
is two years' inprisonment or nore

Par agr aph 4

245. French | aw takes account of the personal status of the offender in
designating the respective areas of jurisdiction of the ordinary |aw courts
and specialist courts. Thus persons who are under 18 on the day on which the
of fence was comritted are tried by special courts for mnors. Juvenile lawis
based on two main principles: juvenile judges are specialized mgistrates and
t he decisions they take in the context of crimnal proceedings nust, in al
cases, ensure that education takes precedence over penalties, which my only
be i nposed exceptionally.

246. During the inquiry, the exam ning magi strate and the judge of the
juvenile court have special powers to take into custody of fenders who are

m nors without resorting to inprisonnent: the judge may issue a provisiona

pl acenent order. A mnor under 13 years of age nay not be the subject of a
crimnal sentence, but only of a protection, education, supervision or care
order. However, a minor who is 13 years of age and is found guilty of a m nor
of fence in one of the first four categories of m nor offences may sinply
recei ve an “adnoni shnment”. A preparatory investigation is conpulsory in the
case of offences commtted by minors under 18 years of age.
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247. Juvenile courts, which try persons under 18 accused of ni sdenmeanours and
class 5 offences, and persons under 16 accused of crines, are presided over by
the juvenile court judge. He is appointed by decree and is assisted by

two advi sers over 30 years of age, of French nationality, who are known for
their interest in children's cases (Judicial Organization Code, art. L.522-3).

248. The Assize Court for Mnors is conpetent to deal with crines commtted
by mnors of 16 to 18; it is presided over by a court judge who has as
assessors two juvenile court judges attached to the Court of Appeal

249. In these two courts, the rule of open public proceedings is subject to
restrictions: the only persons allowed to be present at the hearings are the
mnor's relatives, his guardian or |egal representatives, menbers of the Bar
representatives of child-welfare societies, delegates representing the
judicial surveillance authorities and child-care institutions. |In addition
as stated above, the publication of information concerning cases of mnors is
pr ohi bi t ed.

Par agraph 5

250. As indicated above (para. 206), the rule of the dual I|evel of
jurisdiction is the one which is nost often applicable in French law. Thus, a
person who is found guilty by a police court or a court of sunmmary
jurisdiction may appeal against the sentence before a second court: the
chanber of summary jurisdiction appeals. |In addition, decisions by the police
court, the judge of the juvenile court or the juvenile court itself concerning
a person under 18 may be appeal ed before the special chanmber of the Court of
Appeal

251. An appeal has the effect of staying enforcenent of a crimnal sentence.
If, however, the accused is being held in custody when he is brought before

the court, he remains in custody, despite the appeal, if the court, inits
deci sion, expressly orders that he should continue to be detained. Any fina
deci si on pronounced in a case is subject to appeal. The Court of Cassation

deci des whether the decision is in full conformty with the |aw w thout
re-opening the trial

252. On this point, France has nade an interpretative declaration to the
effect that the law may provide for limted exceptions to the genera
principle set out in this article. This is true, for exanple, of offences
whi ch cone wholly within the conpetence of the police courts for decision

The sane is true at the present time of offences of a crimnal nature, but in
this case, convictions by final decision can be appeal ed before the Court of
Cassation.

Par agr aph 6

253. A crimnal court may not reverse a decision it has delivered (except in
the case of a judgenent by default in connection with which the convicted
person has applied for a re-hearing).
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254. Application for review of a crimnal or correctional trial may be made
in various cases listed in article 622 of the Code of Crim nal Procedure:

(a) in the case of a conviction for hom cide: proof of the existence
of the alleged victim

(b) conflicting decisions;

(c)  perjury;

(d) in general, any new el enent that raises doubt about the guilt of
t he convicted person

Applications for review are considered by the Court of Cassation

255. A finding of judicial error entails the annul nent of the crimna
conviction and may be acconpani ed by an award of financial conpensation
payabl e by the State and the publication of the order or review judgenent.
The State may seek redress against the clainmant for indemification, inforner
or perjurer whose wongful act has led to sentence being passed (Code of
Crimnal Procedure, art. 626, as anended by the Acts of 23 June 1989 and

4 January 1993).

256. On the other hand, free pardon gives exenption fromthe execution of the

sentence, but the offence and the conviction still stand.

Par agraph 7

257. A decision which has the authority of res judicata may not be chal | enged
by appeal. 1In the event of conviction, the trial nmay not be reopened: the
person regardi ng whom t he deci sion has been taken nmay not be prosecuted a
second tine for the sane act. 1In the event of acquittal, the accused may not

be arrested or accused for the sanme acts, even under a different |ega
definition. This is a public order regulation which my be i nvoked what ever
t he circunstances

Reservation concerning article 14

258. As has been stated in the commentary on article 9 (see para. 137),
France has entered a reservation to the effect that this article cannot
constitute an obstacle to the application of regul ations governing discipline
in the arnmed forces

Article 15

259. Article 4 of the Penal Code establishes the principle of the
non-retroactivity of crimnal law. This principle has two consequences:

(a) Retention of the old lawif the newlaw is nore severe. Thus, in
cases where a new | aw creates an offence, this law is considered nore severe
and no one will be convicted for an act which would be an offence under it if
the act was conmtted before the law entered into force. However, the new
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crimnal law, even if it is nore severe, will be applied if it is an
interpretative law or if it alters the effects of a crimnal conviction

(b) Imediate application of a new, |ess severe |aw

260. France has conmpletely nodified the provisions of its crimnal |aw and
crimnal procedure. Four Acts of 22 July 1992, an Act of 16 Decenber 1992 and
an Act of 19 July 1993 repealed the old Penal Code of 1810 and a new Code was
instituted, enforceable as from1 March 1994. The Acts of 4 January and

24 August 1993, for their part, substantially reformed crimnal procedure, and
endeavour to ensure a new bal ance between prosecuti on and defence by providing
a nore |level playing field. 1In order to ease the transition fromone Code to
the other, the Mnister of Justice issued judges with a concordance show ng
for each of fence whether the new articles contain | ess severe or nore severe
provi sions than earlier texts.

Article 16
261. The Civil Code establishes that all French citizens are entitled to the
enjoyment of civil rights (art. 3). A person loses his civil rights only on
| osing his French nationality or in the event of a serious crimnal conviction
under article 42 of the Penal Code. Civil death was abolished by the Act of
31 May 1854. A criminal conviction no |longer carries this extreme penalty.

Article 17

Par agraph 1

262. Several pieces of |egislation guarantee the rights covered by this
article.

1. Protection of privacy

263. Act No. 70-643 of 17 July 1970, which reinforces the guarantee of the

i ndi vidual rights of citizens, contains a section on the “protection of
privacy”; in this section the |legislature has established a mechanismfor the
civil and crimnal protection of the right to privacy, including the right to
respect for famly life. Breaches of this Act are punishable by the civi
courts (Civil Code, art. 9), which may award conpensation to victinms of such
breaches and order any neasures such as sequestration, seizure, etc., to
prevent or put an end to an invasion of privacy. |In urgent cases, these
measures nmay be ordered by the interimrelief judge.

264. As has already been said, article 9.1 of the Civil Code deriving from
the Act of 4 January 1993 all ows any person publicly accused, but not
convicted, of acts subject to judicial inquiry, to request the interimrelief
judge to order a notice to be issued to put an end to the infringenment of the
presunpti on of his innocence.

265. The | aw provi des penal sanctions agai nst breaches which may consi st of
listening to or recording the speech or image of a person “in a private place”
wi t hout consent or, of using or circulating docunents so obtained (new

Penal Code, arts. 226-1 and 226-2). This |legislation contains regul ations
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covering all categories of apparatus or equi pment which can be used for the
publ i cati on of recordings, docunments or photographs constituting an invasion
of privacy.

266. In addition to establishing penalties for the manufacture or unlawfu

use of tel ephone-tapping equi pnent, Act. No. 91-646 of 10 July 1991 al so

speci fies under what conditions the public authorities may intercept tel ephone
calls and provides for extrenely stringent controls. |In addition to

t el ephone-tappi ng ordered by the judicial authorities, in exceptiona

ci rcunst ances, “security” taps may be ordered, in a witten and substanti at ed
decision by the Prine Mnister, or one of the two people specifically

del egated by him in order to obtain national security information, protect
the essential aspects of France's scientific and econonic potential, or
prevent terrorism crinme or delinquency.

267. Tel ephone-tapping under this heading is nonitored by a nationa

conmi ssion, which is an independent adm nistrative authority. Any

deci si on concerning tel ephone-tapping taken by the Prime Mnister or his
representatives is conmunicated to it. Should the comm ssion consider that a
security tap has been authorized in breach of the law, it recomrends to the
Prime Mnister that it should be discontinued. The Prime Mnister i mediately
inforns the comm ssion of the action taken on its recomendati ons. The

commi ssion may al so nonitor any security tap on its own initiative or at the
request of any person with a direct or personal interest. The comr ssion
reports annually to the Prime Mnister on the conditions under which it has
been operating and the results of its action. This report is published. It
al so submits to the Prine Mnister at any tine any comments it deems useful

268. Under Act No. 95-73 of 21 January 1995 on security policy and
programm ng, any interested person may apply to the person in charge of a
camer a-operated surveillance system the presence of which nust be clearly
indicated to the public, in order to obtain access to recordi ngs concerning
himor in order to verify that they have been destroyed within a maxi mum
period of a nmonth, as required by the | aw

2. Freedom of the hone

269. Freedom of the home inplies freedomto choose, change and use that honme.
This rule is valid both for a person's main place of residence and for the

pl ace where he is actually living, even if only on a tenporary basis. The
protection of the law inplies first of all that entering a home w thout the
consent of the person occupying it is prohibited. Intrusion by a private

i ndi vi dual is punishable as the offence of unlawful entry (new Penal Code,

art. 226-4). Article 432-8 of the Penal Code al so protects the freedom of the
home agai nst possi bl e abuse by public authorities; searches and seizure are
strictly regulated. Secondly, use of the honme is unrestricted, subject to the
observance of the health and | ocal planning regulations, and provided that
public order, safety and peace are not disturbed.

3. Freedom of correspondence

270. Freedom of correspondence is derived fromarticle 11 of the Declaration
of the Rights of Man and of the Citzen of 1789. The 1970 Act requires that
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the contents of a letter should be known only to the person to whomit is
addressed. In addition, the principle of the inviolability of correspondence
is defined in article L.41 of the Code of Posts and Tel econmuni cations. The
violation of this freedomis punishable by penal sanctions, whether the
offence is conmtted by a public official (new Penal Code, art. 432-9) or by a
private individual (new Penal Code, art. 226-15).

271. Seizure of correspondence nay neverthel ess be ordered by the exam ning
magi strate, if it is thought useful in establishing the truth in the course of
an inquiry into a case. In the sane way, the correspondence of prisoners is
subject to inspection by the prison governor, with the exception of letters
exchanged between a prisoner and his lawer. Lastly, a state of war
authorizes the reintroduction of censorship in the interests of nationa

def ence.

4. Use of conputer files

272. The protection of the | aw has al so been extended to new areas which

i nvol ve consi derable risk of invasion of privacy, nanely, the use of

i ndi vi dual conputer files by Government departnents and | arge private firns,
wi th the danger that possible interconnection between them m ght pose to

i ndi vi dual freedons.

273. The Act of 6 January 1978 assigns a specific area to electronic data
processing, nanely, “service to every citizen”. It is ained essentially at
conmputer files containing information on individuals. The establishnment of
such files nmust, depending on their origin, either be submtted for approva
to the National Conmi ssion on Electronic Data Processing and Freedons or
sinmply be brought to its notice.

274. The Act prohibits the conpiling of information on ethnic origins, on
political, religious or philosophical opinions or beliefs and on nenbership of
trade unions. Wth regard to the use of files, the Act also prohibits the use
of computerized information as grounds for |egal decisions inplying the
assessnment of human behavi our. The Act provides one guarantee: the persons
concerned have the right to know about and to chall enge any persona

i nformati on held about them |In addition, the Commi ssion has a genera

power of inquiry: it receives conplaints, investigates them and where
appropriate, refers themto the public prosecutor (see the core docunent,

HRI / CORE/ Add. 17/ Rev. 1, paras. 114 and 115).

275. The Act of 1 July 1994 conplenents the Act of 6 January 1978, by

i ncl udi ng provi sions concerning automati c processi ng of personal data for
the purpose of health research. It furthernore establishes an advisory
committee on data processing in health research to give an opinion on every
dat a- processi ng application

5. Protection of mnors

276. Mnors are protected by special legislation. The dissenination of
particulars of the private life of a mnor (photos, filmor information) is
subject to the witten authorization of the persons exercising parenta
authority, who are legally responsible for protecting the child (C vil Code,
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art. 371-2) and representing himin all acts of civil life (Cvil Code,
art. 389-3). The new Penal Code (art. 227-23) punishes the act of taking,
recording or transmtting the inage of a minor if it has a pornographic
content.

277. Article 39 bis of the Freedomof the Press Act of 29 July 1881 nmkes it
an offence, in the interests of nmnors, to publish any text or illustration
concerning the identity and personality of mnors under 18 years of age who
have |l eft their parents, guardian, or the person or institution responsible
for themor to whomor to which they had been entrusted, unless such
publicati on has been requested in witing by the persons responsible for the
n nor .

Par agraph 2

278. As indicated in the preceding section, the legal provisions relating to
breaches of privacy are protective provisions applying to everyone, w thout

di scrim nation.

Article 18

1. Freedom of thought

Par agraph 1

279. The right to freedom of thought, conscience and religion has been
repeatedly reaffirmed by the basic texts of the Republic since 1789:

(a) Article X of the Declaration of 1789 reads: “No man ought to be
nmol ested on account of his opinions, not even on account of his religious
opi ni ons, provided his manifestation of them does not disturb public order”,
while article XI reads: “The unrestrained conmmuni cati on of thoughts and
opinions is one of the nmost precious rights of man.”

(b) In the labour field, the Preanble to the Constitution of 1946
proclains the right to freedom of thought: “No one nmay suffer in his work or
hi s enpl oynent because of his opinions or his beliefs.” Pursuant to article 6

of Act No. 83-634 of 13 July 1983, on the rights and obligations of public
officials, no distinction nmay be nmade between public officials on the grounds
of their trade-union, philosophical or religious beliefs.

280. The French State respects, guarantees and encourages freedom of thought:

(a) The Act of 6 January 1978 prohibits the inclusion in files of any
information regarding religious, political, philosophical or trade-union
opi nions (see comrents on art. 17 above).

(b) Act No. 72-546 of 1 July 1972 on action to conbat racismis part of
the regul ati ons governing the right to freedom of thought, consci ence and
religion (see corments on art. 2 above).
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2. Freedomof religion

281. The principle of religious freedomis reaffirmed in article 2 of the
Constitution of 4 October 1958: *“France shall be a Republic, indivisible,
secul ar, denocratic and social. 1t shall ensure the equality of all citizens
before the | aw wi thout distinction as to origin, race or religion. It shal
respect all beliefs.”

282. The Act of 9 December 1905 on the separation of Church and State

provi des that: “The Republic shall ensure freedom of conscience. It shal

guarantee the free practice of religion, subject only to restrictions inmposed
in the interests of public order.” According to article 2 of this Act, “the
Republ i ¢ does not recognize, remunerate or subsidize any religion”. However,

any expenses pertaining to chaplaincy services and intended to ensure the free
practice of religion in public establishnents such as secondary school s,
primary school s, hospices, shelters and prisons may come under the budget of
the State, departnment or comrune.

Par agr aph 2

283. The purpose of the regulations in force is precisely to enable each

i ndi vidual freely to adopt a belief or religion of his choice. The |aw
ensures that, in all aspects of his public and private life, the individual is
protected agai nst any pressure or discrimnation arising out of his beliefs or
religion.

284. Inline with the principles referred to in the conments on paragraph 1
Act No. 83-634 of 13 July 1983 on the rights and obligations of public
officials specifies that no record may be made in the file on a public
official, or in any adm nistrative docunent, of his political, trade-union
religious or philosophical opinions or activities.

Par agraph 3

285. The free practice of religion is protected by article 1 of the Act

of 9 Decenber 1905, as supplenented by the Act of 28 March 1907. Such
practice may be undertaken either by cultural associations or at neetings
convened by individuals. Religious groups organize thenselves freely and the
authorities nust limt thenselves sinply to noting the internal rules they

i npose on thenselves but nmay not contest or anend them |If differences arise
bet ween representatives of a religion, only the representative who is in
agreenent with the hierarchy by which he was invested is recognized by the
authorities. The only instances - neither general nor absolute - in which the
free practice of religion may be affected must, in accordance with case | aw,
be based solely on the requirenments of maintaining public order, the snooth
functioning of public services or nmintaining the freedom of consci ence of

ot hers.

286. The Departnents of Bas-Rhin, Haut-Rhin and Mselle constitute a specia
case. In these three Departnents, the regul ations governing religions are
those that existed before the introduction of the Act of 9 Decenber 1905 on
the separation of Church and State; these regulations make a distinction

bet ween recogni zed and non-recogni zed religions:
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(a) The recogni zed religions, of which there are four, are
Catholicism two Protestant sects (the Lutheran Church of the Augsburg
Conf ession and the Reforned Church) and Judaism They constitute public
services and their mnisters are renunerated by the State;

(b) The non-recogni zed religions, of which there are four, are Islam
the Orthodox Church, the religion of independent Protestant Churches not
attached to the Augsburg Confession or the Reformed Church, and the religion
of various sects.

287. In theory, an authorization is required to practise the latter
religions, under the Decree of 18 March 1859, but that Decree has never been
enforced. The followers of these religions form associations which acquire
| egal personality and | egal capacity by being registered with the Records
Ofice of the court of minor jurisdiction at the place where they are
headquart ered.

288. Article 61 of the local Civil Code provides that the admi nistrative
authorities may refuse to register an association having a religious (or
political or socio-political) purpose. However, follow ng the ruling handed
down by the Strasbourg Admi nistrative Court on 13 March 1979 and uphel d on
appeal by the Council of State sitting in its judicial capacity in the

Deci sion of 4 July 1980, the administrative authorities can no |onger refuse
to register an association, particularly a religious association, “on grounds
unconnected with the requirenents of public order”

289. Accordingly, in the three Departnments of Bas-Rhin, Haut-Rhin and
Mosel l e, there are no longer any restrictions on the right to practise
non-recogni zed religions other than “those inposed in the interests of public
order”; in practice, therefore, this right is guaranteed in the same way as
the practice of all religions, within the context of the general system of the
separation of Church and State.

Consci enti ous objection

290. The Act of 27 June 1983 anendi ng the National Service Code has
reorgani zed the conscientious objection regine. |Its purpose is to abolish
checks on the notives of those concerned and to sinplify the formalities for
subm tting applications. Service by conscientious objectors beconmes a form of
nati onal service, thus conferring greater rights, particularly with regard to
access to the civil service. Conscientious objectors have the choi ce between
mlitary service in a non-arnmed unit and work of a general nature in a
civilian unit.

291. In addition, special partly retroactive provisions benefit young persons
who were in an irregular position before the reform becane effective. Anpong
the provisions of the Act of 9 January 1992 anendi ng the National Service
Code, the legislature has made the time-limts for filing applications nore
flexible, so that they can be admitted up to the 15th day of the month prior
to the enlistnent date.
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Par agr aph 4

292. The principle of freedom of education has constitutional authority.

Al t hough it does not appear either in the Declaration of 1789 or in the
Preanble to the 1946 Constitution, the latter does in fact give constitutiona
status to the basic principles recognized by the aws of the Republic,

i ncludi ng freedom of education (Constitutional Council, Decision No. 77-87 of
23 Novenber 1977).

Article 19

Par agraph 2

293. Article XI of the Declaration of the Rights of Man and of the Citizen
of 26 August 1789 proclains the right to the unrestrai ned comuni cati on of

t houghts and opinions. Were the press is concerned, the |egal framework is
essentially defined by the Act of 29 July 1881 and its several amendnents.
French | aw revol ves around two basic concepts:

(a) Affirmation of the principle of freedomof the press, which
excl udes various preventive techni ques, such as authorization to print,
censorship and surety bonds;

(b) The establishment of a system for punishment which spells out
press of fences but rejects any of fence based on one’ s opinion

294. By way of introduction, Act No. 86-1067 of 30 Septenber 1986, on freedom
of conmuni cation, sets forth the principle that audio-visual conmunication is
free (art. 1) and creates an independent administrative authority to guarantee
the exercise of that freedom One of the main functions of that organization
is to preserve the pluralismof the nmedia in assigning radio and television
broadcast frequencies and in franchising cable services. The Constitutiona
Council has made pluralismof trends of thought and expression a

constitutional objective.

Par agr aph 3

295. Exceptions to the principle of freedom of expression are defined by | aw
and justified as necessary in order to protect individual rights and safeguard
society's overall interests.

1. Respect of the rights or reputations of others

296. The right to the respect of privacy is proclaimed in the Civil Code.
Conpensati on may be awarded by civil courts for violations of this right,
whi ch constitutes an offence under the Penal Code.

297. The right to the respect of the presunption of innocence under article 9
of the 1789 Declaration of the Rights of Man and of the Citizen was reinforced
by several provisions of the Act of 4 January 1993, ainmed at enhancing
protection against violations of this right by the nedia.
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298. Any individual or legal entity has the right of reply in respect of the
press (the amended Act of 29 July 1881, on freedom of the press) and

audi o-vi sual conmuni cati ons nedia (anended Act of 29 July 1982; Decree of

6 April 1987). This right conmpels the editors of the publications concerned
to publish rebuttals, under penalty of crimnal sanctions.

299. The victinms of insinuations that m ght damage their honour or reputation
and which are based on their origin or on their nmenbership or non-nmenbership
of a specific ethnic group, nation, race or religion may authorize an
anti-racist association to exercise their right of reply in the press or

audi o-vi sual nmedia (Act of 13 July 1990, on the punishment of all racist,
anti-semtic and xenophobic acts).

300. Insulting certain categories of public officials is an offence
puni shabl e under the Penal Code.

301. Specific offences are covered by the Act of 29 July 1881 on freedom of
the press in order to protect the reputation of individuals or legal entities.
Thi s Act puni shes defamation and |ibel, not only of living persons but al so of
the menory of the dead. The severest punishnment is reserved for defamation
and |ibel against constituent bodies, public authorities, menbers of
parliament, mnisters and governnment officials. The Act further penalizes

i bel against the President of the Republic, foreign Heads of State and
Governnment and their diplonmatic representatives.

2. Protection of national security, public order, public health
and norals

302. The Act of 29 July 1881 on freedom of the press enpowers the M nister of
the Interior to prohibit the circulation, distribution and sale on French
territory of foreign publications or publications fromforeign sources that

m ght di sturb domestic public order.

303. An Act of 16 July 1949 on publications for young people, anmended by

Act No. 87-1157 of 31 Decenber 1987, enpowers the Mnister of the Interior to
take steps restricting the sale of French publications of any sort that
represent a danger to youth because of their licentious or pornographic
nature, or because of the ambunt of space devoted to crinme, violence, racia
discrimnation or hatred, or incitenment to drug use or trafficking. These
publicati ons may be barred frombeing sold to minors or displayed in public or
from engaging in publicity.

304. Under the Act of 29 July 1881, direct incitement to conmit any of the
crinmes and of fences that endanger the basic interests of the nation as defined
by the Penal Code (treason, espionage, other attacks on the institutions of
the Republic or on its territorial integrity) is a punishable offence. The
same Act nakes direct incitement to the acts of terrorismdefined by the Pena
Code, as well as vindication of such acts, an offence.

305. The Act of 29 July 1881 al so nmakes direct incitement, even when it has
no consequences, to commit any of the follow ng violations, an offence:
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(a) W | ful endangernment of life, wilful attacks on the integrity of
the person and sexual attacks, as defined by the Penal Code;

(b) Theft, extortion and wilful destruction, debasenent and danmage
t hat endangers people, as defined by the Penal Code. Vindication of these
crinmes is also punishable.

306. The Public Health Code nmakes an offence of incitement to drug use or
trafficking, even if such incitenent has no consequences, and of the
presentation of these crinmes in a favourable Iight.

307. Since the enactnent of Act No. 87-1133 of 31 Decenber 1987, the Pena
Code has treated incitenent to suicide if such incitement results in suicide
or attenpted suicide as an of fence.

308. The Act of 13 July 1990 penalizing all racist acts defined a new of fence
under the Act of 29 July 1881 on freedom of the press: that of disputing the
exi stence of crinmes against humanity, as defined by the Charter of the 1945
International Mlitary Tribunal at Nurenberg.

Article 20

Par agraph 1

309. French | aw does not penalize propaganda for war as such. France has
therefore made a declaration interpreting the text of this article: the word
“war”, as it appears in article 20, paragraph 1, nust be understood to nean a
war that is contrary to international law. In any event, it is considered
that French law in this regard is adequate.

310. France considers that self-defence is and will remain a right and a duty
of States, as enshrined in Article 51 of the Charter of the United Nations.
VWhat is nore, participation in any mlitary action decided upon by the
Security Council may become a duty incunbent upon France as a State Menber of
the Organi zation. France therefore believes that it was not the intention of
the authors of the Covenant to jeopardize that right and that duty or to

prohi bit any activities in the field of information designed to pronote

nati onal defence.

311. French | aw, which penalizes the vindication of war crimes, is in keeping
with the intentions of article 20.

Par agraph 2

312. The Act of 29 July 1881 on freedom of the press made incitenent to
conmit certain crimes or offences itself an offence. However, incitenent to
crinmes or offences is punishable only if there have been consequences - that
is, only if the crime or offence advocated has actually been conmtted and
there is a direct connection between the two. As an exception to this rule,
incitement is punishable, even if there are no consequences, in cases of rape,
murder, |ooting, arson, theft, extortion, wlful destruction that endangers
peopl e, and crines or offences against the basic interests of the State.
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313. The Act of 1881 al so nekes the vindication of certain serious crinmes,

such as nurder, |ooting, arson, rape and, since 1951, war crimes or

col | aboration with the eneny a punishable offence. Penalties for incitenent
to crinmes and offences are greater when such incitenment is carried out “for

t he purposes of anarchist propaganda” (Act of 28 July 1894).

314. Incitenent to racial discrimnation, hatred or violence was nmade an

of fence by the Act of 1 July 1972, which anmended the Press Act of

29 July 1881. Defanation and racial insults constitute an offence under the
Act of 1 July 1972.

315. Pursuant to the Act of 6 Decenber 1993 on the safety at sporting events,
bri ngi ng, wearing or displaying insignia, signs or synbols suggesting a racist
or xenophobic ideology in a sports venue, while a sporting event is taking

pl ace or being publicly broadcast, constitutes an of fence.

316. Incitenent to and vindication of terrorismare punishable by five years’
i mpri sonment and a fine of F 300,000 under an Act of 9 Septenber 1986, which
defines terrorismas being connected with an individual or collective attenpt
to disturb public order to a serious extent by neans of intimdation or
terror.

317. Act No. 87-1157 of 31 Decenber 1987, which amended the Act

of 29 July 1881, nmade vindication of crinmes against humanity puni shabl e.

Under a Decree of 18 March 1988, the Penal Code nmkes it an offence to wear or
display in public any uniform insignia or enbl em depicting the perpetrators
of crimes against humanity. There is, however, no violation if these objects
are worn or displayed for a film spectacle or exhibition depicting historica
events.

318. The Act of 13 July 1990 added an article 24 bis to the Act

of 29 July 1881 on freedom of the press, which makes anyone who di sputes

the exi stence of crines against humanity, as defined by article 6 of the

Nur emberg Charter, liable to one year in prison and a F 300,000 fine. It

al so penalizes the authors of “revisionist” theses that deny the exterm nation
of the Jews and the existence of the gas chanbers.

319. The article establishing penalties for crimes against humanity,
particul arly genoci de, was nade a part of the new Penal Code on 1 March 1994,
whereas previously this crinme had constituted a separate of fence, under Act
No. 64-326 of 26 Decenber 1964, which proclained the non-applicability of
statutory limtations to crinmes against humanity.

Article 21

320. Freedom of assembly is guaranteed by the Act of 30 June 1881. In French
law, a neeting is distinguished froma gathering (by its intentional and
organi zed nature), froma denonstration (by the fact that it is not held on

t he public highway), and from an association (by its tenporary nature).
Private meetings enjoy absolute freedom they are not subject to specia
formalities of any kind. Public neetings - neetings which are open to

all - are in principle free and are |ikew se not subject to adm nistrative
formalities of any Kkind.
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321. The Act of 1881 |ays down very limted rules for public neetings. The
organi zers nmust set up a “bureau” to maintain order and assunme responsibility
for the neeting. An admnistrative or judicial officer my attend the neeting
and, in the event of any violence or disorder inconmpatible with the
continuation of the neeting, dissolve the neeting at the bureau's request or

on his own initiative. “Any speech contrary to public order and norals or
containing incitenment to an act constituting a crime or offence” is
prohibited. 1In the event of a breach of this rule, the bureau becones

crimnally liable.

322. Mayors and prefects are enpowered to ban public nmeetings in cases where
it is inmpossible to reconcile respect for freedomw th the maintenance of
public order, taking account, for exanmple, of the strength of the police force
avai |l abl e as conpared with the foreseeabl e seriousness of the disturbances
(regulations laid down in the Council of State Judgement of 13 May 1933 in the
“Benj am n” case). The judge weighing the question of action ultra vires
ascertains the existence of the material facts and satisfies hinmself that the
banni ng measure is conmensurate with the gravity of the danger to public
order. If private meetings present an exceptionally serious threat to public
order, they may be banned. However, this situation arises very rarely.

323. France has made a declaration to the effect that article 21 will be

applied in accordance with article 11 of the European Convention on Human

Ri ghts, which does not prohibit legitinmate restrictions on the exercise of

such rights by nenbers of the armed forces, the police or the Admi nistration
Article 22

Par agraph 1

1. Freedom of association

324. Freedom of association is guaranteed by the Act of 1 July 1901. The
constitutional nature of this freedom was recogni zed by a Decision of the
Constitutional Council dated 16 July 1971; it is one of the basic principles
recogni zed by the laws of the Republic and solemly reaffirmed by the Preanble
to the Constitution.

325. Freedomto forman association is absolute. There are three categories
of association: non-registered, registered and recognized as being in the
public interest. The last two categories have |l egal personality and a

decl aration of association nust have been | odged at the tinme of their
formation. This declaration does not confer any supervisory powers on the
authority receiving it. Recognition of an association’s being in the public
interest is granted by decree, followi ng a decision of the Council of State.

2. Trade-union freedom

326. Trade-union freedomis given constitutional status by the Preanble to
the Constitution of 1946: “Everyone may defend his rights and interests by
trade-union action and may join the trade union of his choice”. Trade-union
freedomis governed by the Act of 21 March 1884. The formation of a trade
union is unrestricted, but a trade union may not set itself any purpose other
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than the defence of occupational interests. It may thus be created only

wi thin an occupation and have as its nenbers only persons engaged in the
occupational activities concerned. The trade union's statutes and the nanmes
of its officials must be registered at the town hall.

327. Al wage-earners are free to join or not to join the trade union of
their choice and to withdraw fromit if they so wish. The Act of

27 April 1956 prohibits enployers fromtaking any account of trade-union
menber shi p when hiring workers.

328. The Act of 27 Decenber 1968 recogni zes the exi stence of a trade-union
branch in all firns enploying nore than 50 wage-earners. The Act of

9 June 1992 aut horizes dockers, who relied solely on (intermttent) enploynent
agencies, to join cargo handling firns as full-tinme enployees; in this manner
they are covered by general |abour |egislation

329. The Act of 21 March 1884 conferred upon workers in private enterprises
the right to formtrade unions, but excluded State officials. However, trade
unions of civil servants, such as post-office enployees and school teachers,
have been in existence since the beginning of the twentieth century. In
acknow edgenent of this, the first set of general regulations on public
officials, of 19 October 1946, expressly conferred upon civil servants,

i ncludi ng menmbers of the police force, the right to formtrade unions, in
terms that were reproduced by the Order of 4 February 1959 and then by the Act
of 13 July 1983. The latter instrument adds that “the trade unions of public
officials are entitled to engage in negotiations with the Governnment at the
nati onal level prior to the determi nation of changes in renuneration and to
discuss with the authorities responsible for managenent, at the various
levels, matters relating to the conditions and organi zati on of work”.
MIlitary personnel, however, are not entitled to formtrade unions.

330. The conditions governing the exercise of the right of public officials
to formtrade unions were set forth in a directive by the Prime M nister dated
14 September 1970 and, subsequently, in the Decree of 28 May 1982. In
particul ar, the Decree confers upon any Governnent servant wi shing to do so
the right to attend a trade-union information neeting in admnistrative

bui I di ngs for one hour a nonth during working hours. It also allows
trade-union representatives tinme off for their trade-union functions. As
concerns enpl oyers' associ ations, case |law has evolved and now, |ike workers

organi zations, they are entitled to exercise before any court all the rights
accorded to civil parties with respect to acts that damage the collective
interests they represent - including through interlocutory proceedi ngs. Case
| aw t hus questions the distinction between occupational interests that serve a
soci al purpose, which are defended exclusively by enpl oyees' trade unions, and
occupational interests that serve an econoni c purpose, which are defended by
enpl oyers’ associations. The full scope of trade-union action is thus

provi ded for.

Par agraph 2

331. The Act of 1901 renders null and void associations having a cause or
obj ective which is unlawful or contrary to the Iaw or public norals or
proposing to attack the integrity of the national territory or the republican
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formof government. In such cases, the civil courts have the power to render
the articles of association null and void and dissolve the association
Certain categories of association nay, however, be subject to a less |libera
regi nme.

1. Religious communities

332. Religious communities are governed by the anended Act of 1 July 1901
They may be freely forned, but nust be legally recognized by a decree issued
after approval by the Council of State. Such recognition confers upon them

| egal personality, which enables themto receive, acquire and di spose of
property. Sone acts, however, are forbidden to themor require admnistrative
aut horization (the acquisition whether by gift or for valuable consideration
of real estate and transferable securities, the alienation of real estate and
transferable securities, |oans, exchanges and settlenments). Religious
conmunities that are not recognized have no existence in |aw, but they do have
a de facto existence. Religious comunities can be dissolved by a decision of
the authorities, voluntarily or through extinction. Their dissolution is
announced by decree issued after approval by the Council of State.

2. Foreign associations

333. Since promul gation of the Act of 9 Cctober 1981, in contrast to the
situation that previously applied, foreign associations in France enjoy the
sanme rights and are subject to the sane obligations as French associ ati ons.

3. Conbat forces and private nmlitias

334. There is one |l ast category of association whose rights are restricted by
the Act of 10 January 1936 on combat forces and private mlitias, nanely,
associ ations which incite to arned denponstrations in the streets, which are
organi zed as conbat forces or whose purpose is to attack by force nationa
unity or the republican formof governnent. The sanme applies to associations
whi ch advocate col |l aboration with the enemy. The dissolution of such

associ ations is pronounced by order of the Council of Mnisters. Keeping such
an association in being or recreating it in another formis a crimna

of fence. However, the administrative court may verify whether the association
t hat has been dissolved was in fact of a nature such as to warrant the penalty
of dissolution.

335. The Act of 1 July 1972 extended these provisions to cover associations
which incite to discrimnation, hatred or viol ence agai nst a person or group
of persons on the grounds of their origin or of their nenmbership or

non- menber ship of a specific ethnic group, nation, race or religion or which
propagate i deas or theories tending to vindicate or encourage such

di scrimnation, hatred or violence.

336. Article 7 of Act No. 86-1020 of 9 Septenber 1986 on action to conbat
terrorismand attacks on the security of the State also supplenents article 1
of the Act of 10 January 1936 to nmake it possible to dissolve associations or
de facto groupi ngs which “engage, on French territory or fromsuch territory,
in machi nations designed to instigate acts of terrorismin France or abroad”
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Par agraph 3

337. France is a party to the International Labour Organi zation Convention
of 1948 concerning Freedom of Association and Protection of the Right to
Organise. 1t is thus bound by the obligations arising fromthat Convention
and cannot prejudice themby |egislative neasures.

338. Wth regard to article 22 of the Covenant, France has made a decl aration
whi ch has been referred to in the comments on articles 19 and 21 and under
which the article will be applied in accordance with articles 11 and 16 of the
Eur opean Convention on Human Ri ghts.

Article 23

Par agraph 1

339. Protection of the family by the State is guaranteed in the Preanble to
the Constitution of 27 Cctober 1946: “The nation ensures to the individua
and the famly the conditions necessary to their developnment”. French

| egi slation favours the famly by granting various advantages and socia
benefits (famly all owances, tax deductions, fare reductions, etc.).

Par agraph 2

340. The right of men over 18 years of age and of wonen over 15 years of age
to marry and to found a famly is recognized (art. 144 of the G vil Code).
However, the Act of 23 Decenber 1970 provides that the governnent procurator
at the place where the marriage is celebrated may wai ve the age-limt if
serious reasons warrant it.

Par agraph 3

1. Conditions for the validity of a marri age

341. The consent of the spouses is necessary for a marriage contract

(art. 146 of the Civil Code). The spouses thensel ves nust appear in person
before the civil registrar. Consent to the nmarriage nust be conpletely free
and the spouses nust be at liberty to change their mnds up to the | ast

nonent. The only exception is that the President of the Republic may for grave
reasons authorize the celebration of the marriage if one of the future spouses
has died after conpleting official formalities which indicate his or her

unequi vocal consent (art. 171 of the Civil Code).

2. The nullities of nmarriage

342. The distinction between the relative and absolute nullities of marriage
det erm nes whi ch persons can bring an action for annul nent:

(a) In the case of relative nullity (lack of free consent, |ack of
parental consent in the case of mnors), only the injured spouse or the
parents whose consent was |acking can bring an action to annul the marriage;
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(b) In the case of absolute nullity (marriage not perforned by a
conpetent registrar, one of the spouses below the | egal age for marriage), an
action to annul the marriage can be brought either by the spouses thensel ves
or by any person who has an interest in the matter or by the public
prosecutor.

This distinction is of no consequence as regards the effects of nullity, which
are the sanme whoever has brought the action for annul ment.

343. Under article 175-2 of the Civil Code, anmended by the Act
of 30 Decenber 1993 containing provisions relating to inmgration control

“Aregistrar may refer a case to the Attorney-General of the Republic
when there are serious reasons to believe that the marriage in question
is likely to be annulled for lack of consent. The individuals concerned
are so inforned. The Attorney-General of the Republic nust, within a
15-day period, enter an objection to the marriage or decide that the
marri age shall be postponed. The individuals concerned and the
registrar are inforned of his reasoned decision. The postponement nmay
not exceed one nonth's duration. The narriage may not be cel ebrated
until the Attorney-General of the Republic has nade known his decision
to allow the marriage to take place, or if he has not entered an
objection to the said marriage by the tine one nmonth has expired.

The decision of the Attorney-Ceneral of the Republic may be chal |l enged
by either of the future spouses, even if he or she is a mnor, by appea
to the president of the district court of mmjor jurisdiction, who shal
rule within a 10-day period. The decision of the president of the
district court may be referred to the court of appeals, which shall also
rule within a 10-day period”.

3. Free union

344. French | aw does not prohibit free union, but does not recognize it
either. 1t is a de facto relationship which is not subject to any specia
| egal requirenent and, as such, is not protected by the |aw

345. It does not affect personal status, does not create any special |ega
regime so far as property is concerned and does not give rise to any rights of
i nheritance. Fromthe property point of view, however, if the unmarried
partners have coll aborated in carrying out a joint activity, case |aw

recogni zes the existence of a de facto partnership which is liquidated in the
event of separation, each party taking his share of the profits even if the
busi ness bel onged to only one of them |In the absence of a de facto
partnership, the courts grant conpensation, on the basis of enrichment w thout
cause, to the unmarried partner who has nmade a free contribution to the
other's activity.

346. Under social welfare legislation, certain consequences of a free union
are recogni zed:

(a) The Act of 2 January 1978, which establishes a general system of
soci al security, provides that any person who, not being married to the
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i nsured, can show that he or she is effectively, wholly and permanently
dependent upon the latter may obtain recognition of entitlenment to sickness
i nsurance benefits;

(b) Any person who provides for the effective and permanent support of
children is entitled to fam |y all owances, irrespective of his or her marita
status.

Furthernore, under recent decisions of the Court of Cassation, the fenmale
unmarried partner is one of the priority beneficiaries in the event of the
death of the male unmarried partner and of the allocation of the [unp sum
payabl e by the social security services.

347. So far as taxation is concerned, marital status does not affect the
nunber of all owances (“parts”) taken into account in assessing incone tax on
natural persons. The return is filed for the fiscal home or separately by the
two partners, each on the basis of his or her own allowances, any children
bei ng treated as dependants of one or the other, according to the choice of

t he parents.

4. Acquisition of French nationality by marriage

348. The conditions for the acquisition of French nationality by a foreign
husband or foreign wife who enters into marriage with a person of French
nationality are identical. Since the Act of 22 July 1993, a foreigner or
statel ess person may, two years after the marriage, acquire French nationality
by filing a declaration, provided that the spouses have continued to |live
toget her and the French spouse has retained his or her nationality. The
two-year period is elimnated when, either before or after the marriage, a
child is born whose filiation is established with respect to both spouses, if
the requirements of cohabitation and the nationality of the French spouse have
been net.

349. The CGovernnent can, however, by a decree issued through the Council of
State, refuse acquisition of French nationality, within one year of the filing
of the application, or, if the application has been refused, after the day
when the judicial decision accepting the regularity of the declaration has
becone res judicata. [l éxique général]

Par agr aph 4

350. Wonen have the same rights and responsibilities as nen throughout
marriage. Wthin the fam |y unit, parents are placed on an equal footing
inregard to their relations with their children (Acts of 4 June 1970

and 23 Decenber 1985 relating to parental authority).

351. Regul ations governing the role of husband and wife are laid down in the
Acts of 13 July 1965 and 23 Decenber 1985, which inprove the position of the
worman by abol i shing regul ati ons dating from 1804. The spouses contribute to
the costs involved in the marriage in proportion to their respective neans,

unl ess such contributions are governed by matrinonial agreenments (Civil Code,
art. 214). Each of the spouses nust give consent to the contract defining the
terms on which the famly's accomodation is provided (Civil Code, art. 215).
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352. Either of the spouses nmay individually enter into contracts in regard to
t he mai ntenance of the household or the education of children. Any debt
contracted in this way by one spouse nmakes the other spouse jointly liable
Civil Code, art. 220). Either spouse may, w thout the consent of the other
open a deposit account or hold securities in his or her own name. The spouse
who is the depositor shall be free to dispose of the noney and securities
deposited (Civil Code, art. 221). The wife is entitled to engage in an
occupation w thout the consent of her husband (Civil Code, art. 223) and
either of the spouses who is in receipt of earnings or wages is entitled to
spend them freely after having discharged his or her marital responsibilities
(CGivil Code, art. 224).

353. The conjugal home is chosen by common consent by the spouses (Civi

Code, art. 215). |In case of disagreenent, it is the judge, and not as
formerly the husband, who decides. The requirement for the perm ssion of the
husband in regard to the nanagenent of the property of mnors is now
abolished. The wife may freely draw noney from a savi ngs bank account opened
in the nane of her child.

354. Divorce may be obtained on the basis of mutual consent, joint
application or agreed request. It may also be applied for on the grounds of
prol onged di sruption of life together, where the parties have in fact lived
apart for six years. The spouse neking the application bears the full cost of
doi ng so and the judge may reject the application if the other spouse can
prove that divorce would have exceptionally severe material or nora
consequences for hinself or herself (taking account of age and the duration of
the marriage) or for the children (Cvil Code, art. 240). Finally, divorce
may be applied for by one spouse on the grounds of alleged actions by the

ot her spouse, when those actions constitute a serious or repeated violation of
the duties and obligations of marriage and nake the continuation of life in
common intolerable (Civil Code, art. 242).

355. Either of the spouses nay be required to pay the other an all owance to
conpensate, as far as possible, for the disparity in the relative living
conditions caused by the breakup of the marriage (Civil Code, art. 270). Wth
regard to the granting of maintenance paynments, which are included anong the
responsibilities of parents, the Act of 22 Decenber 1984 provides for

i ntervention by the agencies dispensing fam |y benefits to recover unpaid

mai nt enance debts. These agencies provide two separate services:

(a) Assi stance in recovering unpaid nmai ntenance, in which the agency
itself institutes the procedures for recovering maintenance fromthe person
who owes it (service offered to all parents owed mai ntenance);

(b) Mai nt enance advance: family support allowance (ASF), which is
paid only to single parents with dependent children

The main purpose of the Act of 22 Decenber 1984 is to hel p recover unpaid
mai nt enance by ensuring that responsibility is assumed by the people
concerned, namely the parents. The Act achieves this by neans of the agency
acting as internedi ary between creditors (nostly wonen) and debtors.
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356. The two “bioethics” Acts of 29 July 1994 strengthen the principles and
rul es governing biomedical ethics in a field where scientific progress should
be facilitated without jeopardizing human dignity. The Act strengthens the
Civil Code and Public Health Code by providing for the necessary controls for
the new fornms of nedicine involving the application of recent discoveries in
the field of genetics.

357. Its provisions cover pre-natal diagnostics, medically-assisted
reproduction and predictive nedicine:

(a) The purpose of pre-natal diagnostics is to seek ways of treating
and preventing verified abnormalities; it may in certain cases lead to a
t herapeuti c abortion

(b) Medi cal | y- assi sted reproduction is ainmed solely at correcting a
couple’s nedical infertility and providing the child about to be born with a
maxi mum of guarantees. To that end, the Act |lays down strict conditions for
such interventions with respect to parents’ consent, age requirenents and
origin of the enbryo;

(c) Predi ctive nedi ci ne assunes that particular care is taken with
respect to conditions of prescription, quality of tests, transm ssion of test
results and clinical followup of patients.

358. \Where research using the human genone is concerned, the |aw excludes any
transformati ons of genetic features with a viewto altering an individual's
germline, but does authorize research for the prevention and treatnment of
geneti c di seases.

359. The Act is also ained at providing a |legal framework for the sensitive
i ssue of donation and use of conponents and products of the human body, by
establishing strict nodalities concerning the obtaining of consent,
advertising in providing information to the |iving donor, preserving the
donor’s anonynmity and health security regulations. These |aws provide for
crimnal and admi nistrative penalties if certain of their provisions are

vi ol at ed.

360. The Act of 1 July 1994 sets forth regulations for the treatnent of
personal data to be used for health research. Finally, the Civil Code,
anended by the Act of 29 July 1994 relating to respect for the human body,
guarantees the filiation of children conceived using nedical reproductive
techniques, in view of the difficulties they m ght encounter

Article 24

Par agraph 1

361. The preanble to the Constitution of 27 Cctober 1946 “guarantees to all
and notably to the child, the nother and the aged worker, health protection
mat erial security, rest and leisure”. It also guarantees the right of the
child to education: “The nation guarantees equal access of children and
adults to education, professional training and culture. The establishnment of
free, secular, public education at all levels is a duty of the State”
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362. In France, a minor is a person of either sex who has not reached the end
of his 18th year (Civil Code, art. 388). During mnority, the child is
subject to parental authority. The parents exercise this authority in order
to “protect the safety, health and norals of the child”. They have the right
and the duty to care for, supervise and educate the child (Civil Code,

art. 371-2).

363. If the father and nother are both deceased or if they are either
physically or legally incapable of expressing their wi shes, their legitimte
chil dren becone subject to guardianship (Civil Code, art. 390). The

guardi anship judge is required to exercise general supervision over wardship
and guardi anship in the case of any mnors who reside in his area. |If the
mnor is legally incapacitated, all juridical acts nmust be perfornmed by his
representative, father or guardian

364. \When the parents' marriage is dissolved by divorce, the rights and
duties of the father and nother in regard to their children persist (Cvi
Code, art. 286). Act No. 93-22 of 8 January 1993 stipul ates: “Parenta
authority shall be exercised jointly by both parents. In the absence of an
am cabl e agreenent or if the judge deens such an agreement to be contrary to
the child s interests, he shall designate the parent in whose hone the
children habitually reside. |If the interests of the child so dictate, the
judge may assign parental authority to one of the parents. On their own
initiative or at the judge s request, the parents nmay conment on the
arrangenents for the exercise of parental authority” (Cvil Code, art. 287).

365. I n accordance with the Act of 8 January 1993, joint parental authority
is to become the rule not only during marriage, but also after divorce (Civi
Code, new arts. 287 and 373.2), as well as in fanmlies where the parents are
not married, if both parents have at |east shown by their behaviour that they
are willing to assune their responsibility (Civil Code, new art. 372).

366. The Act extends to divorced or unmarried parents exercising joint
parental authority the rules that were fornerly applicable only to married
couples, i.e.

(a) Presunpti on of parents’ agreenent in respect of the ordinary acts
of parental authority;

(b) Provi sions applicable to the settlenment of di sagreenents between
the parents over what the best interests of the child require;

(c) Simlarly, the provisions governing devolution of parenta
authority during the marriage or after divorce, when one of the parents dies,
| oses or is tenporarily divested of parental authority, are now applicable to
unmarried couples jointly exercising parental authority.

367. Educational assistance measures may be ordered by the judge if the
health, safety or norals of a non-emancipated nminor are in danger or if his or
her education is seriously at risk (Civil Code, art. 375). However, the Code
provides that a minor nust remain in his normal surroundi ngs wherever possible
(art. 375-2).
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368. Crimnal |aw penalizes violence, and deprivation of food or care in
respect of children under 15 and the penalties are heavier when the | awf ul
father and nother, whether natural or adoptive, or any other persons having
authority over the children and entrusted with their care are guilty of such
acts (Penal Code, art. 312). Incitenent to debauchery and corruption of
persons under 18 or, in a few cases, under 16 is a crimnal offence

(Penal Code, arts. 334-1 and 334-2).

369. \When the National Council on Popular Education and Youth, an advisory
body on questions of young people and conmunity life, was set up through the
Decree of 24 January 1986, two bodies were attached to it, one of which was
t he Conmi ssion on the Protection of Mnors (the other deals with |icensing).

Previ ously, a national youth and sports council, attached to the Mnistry of
Educati on, had been responsible for the protection of mnors, on the basis of
Decree No. 60-94 of 29 January 1960, which is still in force. Under this

Decree relating to the protection of mnors, during school holidays,

prof essional | eave or leisure tine, tenporary or permanent neasures may be
taken by mnisterial decree prohibiting any individual in authority “who has
seriously endangered children’s health or enotional or physical security” from
working in a holiday or |eisure centre.

370. The Decree of 28 Novenber 1983 on rel ations between the authorities and
the public provides for an adversary procedure prior to referral of a case to
t he Conmi ssion on the Protection of Mnors. After the events relating to the
situation descri bed above have occurred, a file is opened by the departnmenta
youth and sports office in the place of residence of the individual concerned.
That person is then invited to | ook over the file and has a 30-day period in
which to submit coments.

371. The Departnental coordination conm ssion for matters relating to youth,
established by Decree No. 86-279 of 27 February 1986, then neets and hears the
person concerned if that person so desires. |If the departnent concerned has
not established such a conm ssion (27 departnents did not have one as of the
begi nning of 1992), a direct transmttal order is issued. The individua
concerned is informed of the Conmi ssion’s opinion and has a further 30-days in
which to consider it

372. Finally, the Commi ssion on the Protection of Mnors nmeets and rul es on
the “departnental” opinion (the individual concerned may again be heard). On
the basis of this opinion and ruling, the Mnister of Youth and Sports either
cl oses the case, sends a letter of warning or adopts a neasure of restriction

Par agraph 2

373. The certificate of registry of the birth of a child is the npst

i mportant of all certificates denoting civil status and is governed by a | arge
nunber of special regulations. The declaration of birth must be nade by the
father; doctors or surgeons, mdw ves, health officers or other persons
present at the birth are also under the obligation to declare it (Ci vil Code,
art. 56). The birth may be declared by other individuals, notably the nother
hersel f when she has given birth without w tnesses or when the persons
referred to in article 56 are unable to declare the birth.
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374. The declaration of the birth nust be made within three days of delivery
to the local registrar (Civil Code, art. 55). |If it is made after the
required period has el apsed, the registrar must not accept it and a
certificate can be issued only following a ruling by the civil court (Civi
Code, art. 55). The birth certificate nust indicate the day, tine and pl ace
of birth and nust include particulars enabling the child to be identified:
sex, given names.

375. The surname is acquired by filiation. A legitimate child bears the nane
of his father. An illegitimate child bears the name of whichever of his
parents has recognized him H s rights to property and in matters other than
property are protected by |aw.

1. Legal status of illeqgitimate children in nmatters other than property

376. French | aw, which states in article 334 of the Civil Code the principle

of equality between a legitimate child and an illegitimte child, recognizes
the sane equality between the different kinds of illegitimate children
namely, between “ordinary” illegitimate children and “adulterine” illegitimte

children - defined by the legislature as children “whose father or nother, at
the time of conception, was bound by the ties of nmarriage to another person”
(art. 334, para. 2).

377. The only special feature concerns incestuous connection, for, under
article 334-10 of the Civil Code, “if there exists between the father and
nother of the illegitimate child one of the bars to marriage laid down in
articles 161 and 162 ... on the ground of relationship and filiation as
regards one of them has already been established, the establishnent of
filiation as regards the other shall be prohibited”

378. Lastly, with reference to the exercise of parental authority over an
illegitimate child, it should be noted that, under article 374, paragraph 2,
of the Civil Code, when both parents have recognized the child, “parenta
authority shall be exercised entirely by the nmother”. However, the article

al so provides that the court may “nonethel ess, at the request of either one or
the other or of the public prosecutor, decide that it shall be exercised by
the father alone or by the father and the nother jointly ...~

2. Illegitimate children and successi on

379. In principle, illegitimte children have the same rights of succession
as legitimate children (Civil Code, art. 757). The rights of adulterine
chil dren, however, are fewer when such children are in conpetition with the
spouse and the legitinmate children who are victins of the adultery (Civi
Code, arts. 759 and 760).

Par agraph 3

380. Any child, wherever he is born, in France or abroad, whatever the nature
of his filiation, legitimate, illegitimte or fully adopted, is French if at

| east one of his parents, either his father or his nother, possesses French
nationality at the date of his birth.
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381. However, if he is born outside France of only one French parent, he has
the right within the six nonths preceding his comng of age to relinquish
French nationality if he possesses another nationality by filiation. This
right of repudiation is lost if the foreign parent acquires French nationality
while the child is still a ninor.

382. French nationality may al so be acquired by birth in France, if the child
is born in France of unknown, stateless or foreign parents, if the foreign

| aws do not give it the nationality of either of the parents. The child is

t hen deenmed to have been French from birth.

Article 25

383. France is a political denocracy which recogni zes absolute equality of
rights for all citizens. The principle of equality enshrined in the

Decl aration of the Rights of Man and of the Citzen of 1789 is adopted in
article 2 of the Constitution of 4 Cctober 1958: “It shall ensure the
equality of all citizens before the law, wi thout distinction as to origin
race or religion”.

1. Participation in the conduct of public affairs

384. Any person may take part in the conduct of public affairs either by

el ecting or by being elected. Since the French system of denocracy is
representative, French citizens elect their representatives. Deputies to the
Nati onal Assenbly are elected by direct suffrage, Senators by indirect

suf frage.

385. Article 3 of the Constitution provides that all French citizens of both
sexes who have reached their nmajority and who enjoy civil and politica

rights are entitled to vote (mgjority is fixed at 18 years of age by the Act
of 5 July 1974 - Civil Code, art. 488).

386. In accordance with article 88-3 of the Constitution as reproduced in
Constitutional Act No. 92-554 of 25 June 1992, subject to reciprocity and
according to the nodalities set forth in the Treaty on European Union, signed
on 7 February 1992, the right to vote and eligibility for municipal elections
may only be granted to citizens of the Union residing in France. Such
citizens may not hold the office of nayor or deputy mayor or take part in the
appoi ntnent of the senatorial electors or in electing senators. An

organi zational law to the sane effect, enacted by both houses, sets forth the
conditions for its inplenentation

387. Al French citizens are equally eligible to serve on publicly-elected
bodi es constituted under national |aw. Candi dates who have conpleted their
23rd year, who are of French nationality, who have (in the case of nen)
conpleted their mlitary service and who have not been declared ineligible my
be elected to the National Assenbly. Ineligibility may either be absol ute,
resulting fromconviction for a crimnal offence, or relative, covering
certain categories of official, chiefly those wielding official authority
(Ordi nance of 24 Cctober 1958). Candi dates who have conpleted their
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35th year, who are of French nationality, who have (in the case of nen)
conpleted their mlitary service and who have not been declared ineligible my
be elected to the Senate.

388. To qualify for election to the departnmental general council, a candidate
must have conpl eted his 21st year and nust not have been declared ineligible.
A candi date for the municipal council of a commune nmust have conpleted his
18th year, nust either be an elector of the conmune or nust appear on the
regi sters of the conmune as a direct taxpayer and nmust not be ineligible
either on ordinary grounds or on the grounds of absolute or relative
ineligibility, designed to prevent the el ection of persons whose influence
woul d pervert the course of the election or who are exenpt from public duties
or are being assisted by charitable agencies. To be elected mayor, a

candi date nust have conpl eted his 21st year and nmust not have been decl ared
ineligible.

389. A nunber of recent |aws have nmade for greater decentralization

(a) Act No. 82-213 of 2 March 1982 relating to the rights and freedons
of the conmunes, departments and regions abolished adm nistrative and
financial supervision of the conmunes and departnments and extended the powers
of the regional councils. Since 1986, the regions have been full-fl edged
territorial conmunities;

(b) Act No. 91-428 of 13 May 1991 relating to the territoria
comunity of Corsica establishes a territorial community with a special status
in the light of the special features arising out of its geography and history.
The Corsican Assenbly, elected by direct universal suffrage, and its
Presi dent, as well as the Corsican Executive Council and its President,
el ected by the Corsican Assenbly from anong its menbers, cooperate in
adm ni stering the region;

(c) Act No. 92-125 of 6 February 1992 relating to | ocal governnent
strengthened public participation in community |ife and created new
opportunities for cooperation anong | ocal conmmunities;

(d) Act No. 82-1171 of 31 Decenber 1982 relating to the organization
of the regions of Guadel oupe, Guyana, Martinique and Réunion arranges for the
menbers of the regional councils, which are the deliberative bodies for these
comunities, to be elected for six years by direct universal suffrage;

(e) Act No. 83-8 of 7 January 1983, supplenented by Act No. 83-663 of
22 July, governs the division of powers as between the conmmunes, departnents,
regi ons and the central Governnent.

(f) Act No. 83-390 of 18 May 1983 provides that the senators who
represent French persons donmiciled outside France are el ected by a college
conposed of el ected nenbers of the Supreme Council of French National s Abroad.

390. National sovereignty nay be exercised directly by the people through the
referendum (Constitution, art. 3). Universal and equal suffrage by secret
ball ot is recognized and guaranteed under article 3 of the Constitution.
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Access to public service

391. The rul es governing access to public office are laid down in Act

No. 83-684 of 13 July 1983 on the rights and obligations of public officials
and Act No. 84-16 of 11 January 1984 containing statutory provisions
concerning the Government civil service. 1In addition to Governnent civi
service, Act No. 84-53 of 26 January 1984 established the territorial civi
service (personnel of the territorial comunities).

392. Access to public office is open to any person of French nationality
enjoying all his civil rights and fulfilling the physical requirenents
necessary for the exercise of his duties (nmale candidates must in addition be
in a regular position as regards the laws on arny recruitment - Statutes,

art. 16). The only neans of access to public office is by conpetitive

exam nati on.

Article 26

393. The principle of equality of all persons before the law, as enshrined in
France's basic instrunents, has been set out in the commentary on article 2.
Thi s guarantee, which has constitutional status, neans that any discrimnation
likely to underm ne hunman dignity is prohibited. Articles 225-1 et seq. of

t he new Penal Code penalize discrimnation on grounds of origin, sex, famly
situation or menbership or non-nenbership of any specific ethnic group

nation, race or religion

Article 27

394. Article 2 of the Constitution of 4 October 1958 decl ares that France

shall be a Republic, indivisible, secular, denocratic and social. 1t shal
ensure the equality of all citizens before the aw, w thout distinction as to
origin, race or religion. It shall respect all beliefs. Since the basic

principles of public Iaw prohibit distinctions between citizens on grounds of
origin, race or religion, France is a country in which there are no mnorities
and, as stated in the declaration made by France, article 27 is not applicable
as far as the Republic is concerned.



