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1. The Sub-Conmmi ssion, in its resolution 1996/16, requested the
Secretary-CGeneral to report to it at its forty-ninth session on nucl ear
weapons, chem cal weapons, fuel-air bonbs, napal m cluster bonbs, biol ogica
weaponry and weaponry contai ni ng depleted uraniumin |ight of current
standards of human rights and humanitarian (armed conflict) |aw.

2. In response, International Educati onal Devel opnent submtted nmany
studies and reports to the Secretary-CGeneral many of which focused on depl eted
uranium W also prepared and submtted a nenorandum containing a | ega
analysis ! of the weaponry in light of current |egal standards. In the

menor andum we concl ude that the use of these weapons represents a violation of
customary hurmanitarian law as well as a grave breach of the Geneva Conventi ons
of 1949 and the 1977 Protocols Additional to the Geneva Conventions. W also
concl ude that use of these weapons viol ates the Universal Declaration of Hunman
Rights and the two International Covenants on Hunman R ghts, and a nunber of
treaties relating to genocide, torture and other human rights. Accordingly,
the use of these weapons by any country in arnmed hostilities or in any other
context is already prohibited, irrespective of any treaties banning them or
whet her a particular country has ratified existing treaties banning them The
menor andum al so concl udes that the devel opnent, production and storage of

t hese weapons pose grave danger of violations of human rights.

3. As the menorandum shows, the nmain concerns of weaponry in the context of
humani tarian | aw are:

(a) The geographi cal concern - certain weapons have i nmedi ate effects
that cannot be confined to legal mlitary targets and therefore are certain to
violation humanitarian | aw rul es protecting conbatants hors de conbat
civilians and/or neutral parties; 2

(b) The tenporal concern - certain weapons have |ong-termor residua
effects that either will not affect eneny soldiers until after cessation of
hostilities or may affect civilians or neutral parties; 8

!Karen Parker, Menorandum on weapons and the |aws and custons of war,
| ED HLP (1997).

2Because the rules of mlitary operations allownilitary actions only
against mlitary targets, weapons that act over a | arge geographic area wl |l
certainly cause undue civilian casualties and are therefore per se in
violation of the aws and custons of war. Incidental civilian casualties are
generally not in violation of the |aws and custons of war. The user of
weapons nust be able to know for certain and in advance that their use will
not result in undue civilian casualties, inpossible to do when a weapon acts
over a large area

SMlitary operations and weapons may only be used during the period when
war is taking place. Wapons that continue to injure or harmfornmer eneny
soldiers, civilians or third parties after the hostilities are over are per se
in violation of the tenporal limtation
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(c) The humanity concern - certain weapons cause undue suffering of
eneny soldiers with little utility for mlitary objectives or cause severe
illness, disability or birth defects; other weapons pose grave risk of causing
starvation of the civilian popul ation due to severe disruption in subsistence
agriculture; *

(d) The environnmental concern - certain weapons cause | ong-term or
per manent danmage to the natural environment and thus continue to act |ong
after the cessation of hostilities and against illegal nmlitary targets. 5

4. The nmenorandum al so shows that the use of these weapons has inplications
in human rights law, and can constitute torture. Those |isted weapons t hat
have a prol onged generational effect (especially weapons containing depl eted

urani umwhose half-life is 4.5 billion years), causing birth defects,
illnesses and di sease for nore than one generation, are particularly in
violation and their use could constitute genocide. 5 1t is also patently

clear that all the listed weapons except fuel-air and cluster bonbs
necessarily violate rights to life, health, food and water, shelter and
work. 7

“The hunanity limtation is the oldest limtation on weaponry. The
origin of these concerns arises both fromthe principles of hunanity and the
dictates of the public conscience as set out in the Hague Conventions of 1899
and 1907 in relation to restrictions to weaponry drawn fromthe principle of
mlitary necessity. Wile a legitimate goal of war is to kill or injure the
eneny mlitary forces and capacity, certain weapons have only the intention of
permanently mai mng. For exanple, |aser weapons used to cause blindness or
bi ol ogi cal weapons used to alter genetic patterns have little mlitary val ue
and/or will have effects long after the cessation of hostilities and agai nst
persons who are not nilitary targets.

SIncluded in this limtation is the prohibition against targeting objects
(natural or otherw se) essential to the civilian population - drinking water
and the natural sources of drinking water, foodstuffs and agricul tural areas
necessary for the production of foodstuffs. Wapons that alter nature
necessarily violate the geographical and tenporal limtation

5The conponents of the definition of genocide relating to infliction of
conditions of life calculated to bring about physical destruction, in whole or
in part, of a group; and the inposition of neasures intended to prevent births
within the group are particularly relevant to this issue. See Convention on
the Prevention and Puni shnent of the Oine of Genoci de, in force 12 January
1951, 78 U NT.S. 277, Article Il

"Use of fuel-air and cluster bonbs in arnmed hostilities nay violate these
rights but woul d have to be determ ned on a case-by-case basis.
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5. The nenorandum anal yses the | egal doctrines of just cogens & and
erga ommes ° applied to weaponry and concl udes that under these principles all
States have an irrevocable duty to elimnate them It also shows that victins
of weapons that violate humanitarian and human rights | aw have a right to
conpensation deriving fromboth humanitarian and human rights | aw

6. I|ED is convinced that further study by the Sub-Comm ssion is inperative
owing to the inportance of the issues raised in response to Sub-Conm ssion
resol uti on 1996/ 16 and because of the inmmrense quantity of naterial already
subnmitted that could not be adequately addressed. The recent opinion of the
Internati onal Court of Justice 10 shoul d be nore fully evaluated in relation to
the listed weaponry. Cher related issues to address that have had inadequate
recent attention include: (a) the issue of State secrecy and the public's
right to know, (b) the right to health; (c) intergenerational rights; (d)
transboundary viol ations; (c) State coercive acts and hunan rights; (f) the
substantive evol uti on of genoci de, ethnocide and ecocide; (g) the right to
subsi stence and the right to life; and (h) the need to establish a pernanent
clainms tribunal or procedure by which victins of violations may seek and
recei ve conpensati on.

8Jus cogens (“known law’) or perenptory norns are the highest rul es of
international law. See Karen Parker and Lyn Neylon, *“Just Cogens: Conpelling
the law of Human R ghts”, 12 Hastings Int'l and Conp. L. Rev. 411 (1989).
Sone schol ars enphasi ze t hat jus cogens norns are essential to maintain | aw
and | egal systens, others that they are essential in upholding humanity,
others that they are essential to uphold world order. [Ibid., pp. 414-416
citing, inter alia, Rantharan, Gorm ey, Tunkin, Suarez, D Amato, Christianson,
Janis, Fitzrmaurice, (ppenheim Pictet, Verdross.

°Erga ommes obligations, as established by the International Court of
Justice, are owed by States to the international community as a whole. See
Bar cel ona Traction, Light and Power Co. ( Belgiumv. Spain ), 1970 Internationa
Court of Justice Reports 3, 32. See also, Parker and Chew, Conpensation for
Japan's World War 11 War-Rape Victins, 17 Hastings Int'l and Conparative Law

Revi ew 497 (1994) at 519-21, citing, inter alia, Juste Ruiz, “Las obligaciones
erga ommes en derecho internacional publico” in Est udi os de Derecho
Internaci onal 230 (1979); Paolo Piccone, “Cbblighi reciproci e obblighi erga
ommes nel canpo della protezione internazional e dell'anbiente narino

dal I "inquinanento” in Dritto internazionale e protezione dell'anbiente marino

(Vincenzo Starace (ed.), 1983).

Yl egality of the Threat or Use of Nucl ear Weapons, 1996 Internationa
Court of Justice Reports.



