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| nt r oduction

1. The Conmi ssion on Human Rights, at its fifty-first session, inits
resolution 1995/ 29 of 24 August 1995, requested the Secretary-General to
convene an expert sem nar on the practice of forced eviction and the

rel ationship of this practice to internationally recognized human rights
with a view to devel opi ng conprehensive human ri ghts gui delines on

devel opnent - based di spl acenent. This request was endorsed by

deci si on 1996/104 of the Commi ssion on Human Ri ghts and deci sion 1996/ 290
of the Econom c and Soci al Council

2. The request to el aborate guidelines was nmade within the franework of

the work of other United Nations bodies on this issue, notably that of the
United Nations Centre on Human Settlements (Habitat), and in particular in the
Iight of the conclusions of the United Nations Conference on Human Settlenents
(Habitat 1) held in Istanbul in June 1996, and the recognition of the need to
avoi d unnecessary duplication

3. In response to the above request, the Secretary-General convened the

expert seminar on the practice of forced evictions at the Palais des Nations,
CGeneva, from 11 to 13 June 1997. The sem nar brought together seven experts
with expertise in and practical experience of the human rights dinmensions of
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forced evictions and devel opnment - based di spl acenent, and observers for
Governments, specialized agencies and non-governmental organizations. The
experts participating in the sem nar were: M. Fides Bagasao (Philippines);
M. Kenneth Fernandes (Canbodia); M. Scott Leckie (United States of
America); M. Enrique Otiz (Mexico); M. Ana Sel man (Dom ni can Republic);
M. Henk Smith (South Africa); M. Jane Weru (Kenya). M. Felix Mrka, of

t he non-governnental organization Habitat International Coalition, was

el ected Chairman by acclamation and M. Leckie was el ected Rapporteur

A representative of the H gh Commi ssioner for Human Ri ghts opened the sem nar

4, The sem nar adopted the foll ow ng agenda:
1. Openi ng and wel cone address
2. El ection of officers
3. Adoption of the agenda
4, Overview of the issue of forced evictions and devel opnent - based

di spl acement and rel evant human rights standards affected

5. Nati onal policies and |egislation concerning devel oprent-based
di spl acenent

6. Remedi es, compensation and restitution

7. The role of the United Nations and the international community
in preventing and renedying forced evictions and involuntary
resettl ement

8. Revi ew of existing guidelines on devel opnment - based di spl acenent
and recommendati ons for conprehensive human rights guidelines

9. Cl osi ng session.

5. The sem nar had before it the followi ng five working papers which had
been comm ssioned with a viewto eliciting specific experiences of forced
evictions at the national and regional levels as well as on the rel evance

of forced evictions to universal human rights standards and the possible
content for guidelines on devel opnent-based di spl acement: "Forced

evi ctions and devel opnment - based di spl acenent™, prepared by M. Smith

(HR/ SEM 1/ FE/ 1997/ WpP. 1) ; "Securing human rights and preventing forced
evictions within the context of devel oprnent-based di spl acenent”, prepared by
M. Leckie (HR/ SEM 1/ FE/ 1997/ WP. 2); "Overview of evictions in Asia", prepared
by M. Fernandes (HR/ SEM 1/ FE/ 1997/ WpP. 3); "State urban policies and evictions
in the city of Santo Doni ngo", Dom nican Republic, prepared by M. Sel man
(HR/ SEM 1/ FE/ 1997/ WP. 4) ; "Devel opnment - based di spl acenent: recent experiences
in the Philippines", prepared by Ms. Bagasao (HR/ SEM 1/ FE/ 1997/ WP. 5).

6. The gui delines were el aborated by the experts and conpl enented by
comments and suggestions fromthe observers for Governnments, specialized
agenci es and non-governnental organizations. The text of the guidelines as
adopted is contained in the annex.
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Annex

THE PRACTI CE OF FORCED EVI CTI ONS:  COVPREHENSI VE HUMAN
RI GHTS GUI DELI NES ON DEVELOPMENT- BASED DI SPLACEMENT

Preanbl e

The expert semi nar on forced evictions,

Recal ling the human rights standards established pursuant to the
International Bill of Human Ri ghts,

VWereas many international treaties, resolutions, decisions, genera
coments, judgenments and ot her texts have recogni zed and reaffirmed that
forced evictions constitute violations of a wide range of internationally
recogni zed human rights,

Recal | i ng Econonic and Soci al Council decision 1996/ 290, Commr ssion on
Human Ri ghts resol ution 1993/ 77 and Sub- Conmi ssion on Prevention of
Di scrimnation and Protection of Mnorities resolution 1996/ 27,

Reaffirm ng that under international |aw every State has the obligation
to respect and ensure respect for human rights and humanitarian | aw, including
obligations to prevent violations, to investigate violations, to take
appropriate action against violators, and to afford remedies and reparation to
vi cti s,

Reaf firm ng that devel opnent is a conprehensive econom ¢, social
cultural and political progress, which ainms at the constant inprovenent of the
wel | -being of the entire population and of all individuals on the basis of
their active, free and meani ngful participation in developnment and in the fair
distribution of benefits resulting therefrom

VWereas the Vienna Declaration and Plan of Action stipulated that while
devel opnent facilitates the enjoynent of all human rights, the |ack of
devel opnent may not be invoked to justify the abridgenent of internationally
recogni zed human rights,

Recogni zi ng the wi despread nature of the practice of forced evictions
and that when forced evictions are carried out they can occur in a variety of
contexts including but not limted to conflicts over |and rights, devel opnent
and infrastructure projects, such as the construction of dans or other
| ar ge-scal e energy projects, land acquisition neasures associated with urban
renewal , housing renovation, city beautification programes, the clearing of
I and for agricultural purposes or macro-urban projects, unbridled specul ation
in land, and the holding of major international events such as the O ympic
Ganes,

Conscious that forced evictions intensify social conflict and inequality
and invariably affect the poorest, npost socially and econom cally vul nerabl e
sectors of society, specifically wonen, children and indi genous peopl es,
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Conscious al so of guidelines devel oped by international financial and
other institutions on involuntary displacenment and resettl enent,

Resol ved to protect human rights and prevent violations due to the
practice of forced evictions,

Adopts the foll ow ng guidelines:
. BACKGROUND | SSUES

Scope and nature of the Guidelines

1. The present Cuidelines address the human rights inplications of the
practice of forced evictions associated with devel opnent-based di spl acenent in
urban and rural areas. The CGuidelines reflect and are consistent with

i nternational human rights |law and international humanitarian | aw and shoul d
be subject to the wi dest possible application

2. Havi ng due regard to all relevant definitions of the practice of forced
evi ctions under international human rights provisions and instrunments, the
present Guidelines apply to instances of forced evictions in which there are
acts and/or om ssions involving the coerced and involuntary renoval of

i ndi vidual s, groups and conmunities fromtheir hones and/or |ands and common
property resources they occupy or are dependent upon, thus elimnating or
l[imting the possibility of an individual, group or conmmunity residing or
working in a particular dwelling, residence or place.

3. VWhile there are many simlarities between the practice of forced
evictions and internal displacenent, population transfer, mass expul sions,
mass exodus, ethnic cleansing and other practices involving the coerced and

i nvol untary novenent of people fromtheir hones, |ands and communities, forced
evictions constitute a distinct practice under international |aw. Persons,
groups and communities subjected to or threatened with forced evictions form
therefore, a distinct group under international human rights | aw.

4, Forced evictions constitute prima facie violations of a wi de range of
internationally recognized human rights and can only be carried out under
exceptional circunstances and in full accordance with the present Cuidelines
and rel evant provisions of international human rights |aw.

I'1. GENERAL OBLI GATI ONS

5. VWil e forced evictions can be carried out, sanctioned, denmanded,
proposed, initiated or tolerated by a variety of distinct actors,
responsibility for forced evictions under international lawis ultimtely held
by States. This does not, however, relieve other entities fromobligations in
this regard, in particular Cccupying Powers, international financial and other
institutions or organizations, transnational corporations and individual third
parties, including public and private | andlords or |andowners.

6. States should apply appropriate civil or crimnal penalties against any
person or entity, within its jurisdiction, whether public or private, carrying
out any forced evictions not in full conformty with applicable |aw and the
present Gui del i nes.
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7. States shoul d object, through the appropriate international |ega
mechani sms, to the carrying out of forced evictions in other States when such
forced evictions are not in full conformty with the present Guidelines and
rel evant provisions of international human rights | aw

8. States should ensure that international organizations in which they are
represented refrain fromsponsoring or inplenmenting any project, progranmre or
policy which may involve the carrying out of forced evictions not in ful
conformty with international |aw and the present Guidelines.

[11. SPECI FI C PREVENTATI VE OBLI GATI ONS

The obligation of nmaxinum effective protection

9. States should secure by all appropriate nmeans, including the provision
of security of tenure, the maxi num degree of effective protection against the
practice of forced evictions for all persons under their jurisdiction. 1In
this regard, special consideration should be given to the rights of indigenous
peopl es, children and wonen, particularly fenal e-headed househol ds and ot her
vul nerabl e groups. These obligations are of an i medi ate nature and are not
qualified by resource-rel ated consi derati ons.

10. States should refrain fromintroduci ng any deliberately retrogressive
measures with respect to de jure or de facto protection against forced
evi ctions.

11. States should ensure that adequate and effective | egal or other
appropriate renedies are available to any persons claimng that his/her right
of protection against forced evictions has been violated or is under threat of
vi ol ati on.

12. States should ensure that eviction inpact assessnments are carried out
prior to the initiation of any project which could result in devel opnent-based
di spl acement, with a viewto fully securing the human rights of al

potentially affected persons, groups and comunities.

The obligation to prevent honel essness

13. States should ensure that no persons, groups or comunities are rendered
homel ess or are exposed to the violation of any other human rights as a
consequence of a forced eviction

The obligation to adopt appropriate neasures of |aw and policy

14. States should carry out conprehensive reviews of rel evant nationa
legislation with a view to ensuring the conpatibility of such legislation with
the norms contained in the present Cuidelines and other relevant internationa
human rights provisions. In this regard, special neasures shall be taken to
ensure that no fornms of discrimnation, statutory or otherw se, are applied in
relation to property rights, housing rights and access to resources.
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15. St ates shoul d adopt appropriate |egislation and policies to ensure
the protection of individuals, groups and comunities fromforced eviction
havi ng due regard to their best interests. States are encouraged to adopt
constitutional provisions in this regard.

The obligation to explore all possible alternatives

16. States should fully explore all possible alternatives to any act
involving forced eviction. |In this regard, all affected persons, including
wonen, children and indi genous peoples, shall have the right to all rel evant
information and the right to full participation and consultation throughout
the entire process and to propose any alternatives. 1In the event that
agreenent cannot be reached on the proposed alternative by the affected
persons, groups and comunities and the entity proposing the forced eviction
i n question, an independent body, such as a court of law, tribunal, or
ombudsman, nay be call ed upon

The obligation to expropriate only as a | ast resort

17. States should refrain, to the nmaxi num possi bl e extent, from conmpul sorily
acquiring housing or |and, unless such acts are legitimate and necessary and
designed to facilitate the enjoynent of human rights through, for instance,
measures of land reformor redistribution. |[If, as a last resort, States

consi der thensel ves conpell ed to undertake proceedi ngs of expropriation or
compul sory acqui sition, such action shall be: (a) determ ned and envi saged by
| aw and norms regarding forced eviction, insofar as these are consistent with
internationally recognized human rights; (b) solely for the purpose of
protecting the general welfare in a denocratic society; (c) reasonable and
proportional; and (d) in accordance with the present Cuidelines.

V. THE RIGHTS OF ALL PERSONS

Integrity of the hone

18. Al'l persons have the right to adequate housi ng which incl udes,

inter alia, the integrity of the home and access to and protection of comon
property resources. The hone and its occupants shall be protected agai nst any
act of violence, threats of violence or other forns of harassnent, in
particular as they relate to wonen and children. The hone and its occupants
shal | further be protected against any arbitrary or unlawful interference with
privacy or respect of the hone.

Assurances of security of tenure

19. Al'l persons have a right to security of tenure which provides sufficient
| egal protection fromforced eviction fromone’s honme or |and.

20. The present Cuidelines shall apply to all persons, groups and
comunities irrespective of their tenure status.
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V. LEGAL REMEDI ES

21. Al'l persons threatened with forced eviction, notw thstanding the
rati onale or |egal basis thereof, have the right to:

(a) A fair hearing before a conpetent, inpartial and i ndependent court
or tribunal

(b) Legal counsel and, where necessary, sufficient |egal aid,
(c) Ef fective remedi es

22. States shoul d adopt |egislative neasures prohibiting any forced
evictions without a court order. The court shall consider all rel evant

ci rcunst ances of affected persons, groups and communities and any deci sion
should be in full accordance with principles of equality and justice and
internationally recognized human rights.

23. All persons have a right to appeal any judicial or other decisions
affecting their rights as established pursuant to the present Cuidelines, to
t he hi ghest national judicial authority.

Conpensati on

24, Al'l persons subjected to any forced eviction not in full accordance with
the present Cuidelines should have a right to conpensation for any |osses of

| and or personal, real or other property or goods, including rights or
interests in property not recognized in national legislation, incurred in
connection with a forced eviction. Conpensation should include |and and
access to common property resources and should not be restricted to cash
paynments.

Restitution and return

25. Al'l persons, groups and comunities subjected to forced evictions have
the right, but shall not be forced to return to their hones, |ands or places
of origin.

Reset t | enment

26. In full cognizance of the contents of the present Cuidelines, there my
be instances in which, in the public interest or where the safety, health or
enj oynent of human rights so demands, particul ar persons, groups and
comunities may be subject to resettlenent. Such resettlenment nust occur in a
just and equitable manner and in full accordance with the | aw of genera
application.

27. Al'l persons, groups and conmunities have the right to suitable
resettl ement which includes the right to alternative | and or housing which is
safe, secure, accessible, affordable and habitable.
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28. In determining the conpatibility of resettlenment with the present
Gui delines, States should ensure that in the context of any case of
resettlement the following criteria are adhered to

(a) No resettl enent shall take place until such tine that a ful
resettl ement policy consistent with the present Guidelines and internationally
recogni zed human rights is in place;

(b) Resettl ement nust ensure equal rights to wonmen, children and
i ndi genous popul ati ons and ot her vul nerabl e groups, including the right to
property ownership and access to resources. Resettlenent policies should
i ncl ude programes designed for wonen with respect to education, health,
famly wel fare and enpl oynent opportunities;

(c) The actor proposing and/or carrying out the resettlenent shall be
required by law to pay any costs associated therewith, including al
resettl ement costs;

(d) No affected persons, groups or comunities shall suffer detrinent
as far as their human rights are concerned, nor shall their right to the
conti nuous inprovenment of living conditions be subject to infringenment. This
applies equally to host conmunities at resettlenent sites and affected
persons, groups and comunities subjected to forced eviction

(e) The affected persons, groups and comrunities nust provide their
full and i nfornmed consent as regards the relocation site. The State shal
provi de all necessary anenities and services and econoni c opportunities;

(f) Sufficient information shall be provided to affected persons,
groups and communities concerning all State projects as well as the planning
and i npl enentation processes relating to the resettl enent concerned, including
i nformati on concerning the purpose to which the eviction dwelling or site is
to be put and the persons, groups or communities who will benefit fromthe
evicted site. Particular attention nust be given to ensure that indi genous
peopl es, ethnic mnorities, the | andl ess, wonen and children are represented
and included in this process;

(9) The entire resettl enent process should be carried out in ful
consultation with and participation of the affected persons, groups and
comunities. States should take into account in particular all alternative
pl ans proposed by the affected persons, groups and comunities;

(h) If after a full and fair public hearing it is found that there is
a need to proceed with the resettlenent, then the affected persons, groups and
comunities shall be given at |east ninety (90) days notice prior to the date
of the resettlenent; and

(i) Local government officials and neutral observers, properly
identified, shall be present during the resettlement so as to ensure that no
force, violence or intimdation is involved.
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VI. MON TORI NG
29. The United Nations Hi gh Conm ssioner for Human Ri ghts and ot her
United Nations human rights institutions should seek by all possible neans to
secure full conpliance with the present Guidelines.
VIlI. SAVING CLAUSE
30. The provisions contained within the present Guidelines are w thout
prejudice to the provisions of any other international instrunent or nationa

| aw whi ch ensures the enjoynment of all human rights as they relate to the
practice of forced evictions.



