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Addendum

Information received from i ndi genous peopl es
and non-governnental organi zations

1. In resolution 1982/34 of 7 May 1982, the Econom c and Soci al Counci

aut hori zed the Sub- Comm ssion on Prevention of Discrimnation and Protection
of Mnorities to establish annually a working group on indi genous popul ati ons
to review devel opnents pertaining to the pronotion and protection of the human
rights and fundanental freedons of indi genous popul ati ons, together with

i nformati on requested annually by the Secretary-General, and to give specia
attention to the evolution of standards concerning the rights of indigenous
popul ati ons.

2. The Sub-Commi ssion, in its resolution 1996/31 of 29 August 1996,
requested the Secretary-General to invite indigenous and non-governmenta
organi zations to provide information, in particular on matters relating to
environnent, | and and sustai nabl e devel opnment. The Commi ssion on Human
Rights, inits resolution 1997/32 of 11 April 1997 urged the Wrking Goup to
continue its conprehensive review of devel opments and wel coned its proposal to

GE. 97-12810 (E)



E/ CN. 4/ Sub. 2/ AC. 4/ 1997/ 3/ Add. 1
page 2

hi ghl i ght specific thenmes of the International Decade of the Wrld's

I ndi genous People. 1In accordance with the resolutions, appropriate

comuni cations were sent. The present docunment contains replies received as
of 10 June 1997 from i ndi genous and non-governmental organizations concerned
with the pronmotion and protection of the human rights and fundanmental freedons
of indi genous popul ati ons.

THE SAAM COUNCI L

[Oiginal: English]
[29 May 1997]

| ndi genous peoples: land, environnent and sustai nabl e devel opnent

3. Land and natural resources are the npst fundanental concerns for

i ndi genous peopl es around the world. Besides the question of

sel f-determ nation, the access to |l and and control over it and its resources
are central for indigenous peoples throughout the world. |ndigenous peoples
depend on it for their material and cultural survival. |In order to survive,

i ndi genous peopl es and their conmunities need to be able to own, use, conserve
and organi ze their |land and resources.

4, Since tinme imrenorial, indigenous peoples around the world have reaped
the fruits of their | ands and resources w thout threatening or damaging the
ecosystem | ndi genous peoples' traditional concepts based on traditiona
knowl edge and experience of subsistence use and conservation of |ands and
natural resources are therefore also essential in any attenpts at rethinking
t he present resource demandi ng and environnental | y damagi ng economni c
activities.

5. The effects of continually expanding requirenments of urban societies are
speedi ng up gl obal economic activities. This of course increases the pressure
on indigenous |ands and resources. Wthout a change in the way of thinking
and practising, there will be an ever increasing effect on indigenous peopl es
in the short termand eventually on all of mankind.

6. I ndi genous peopl es around the world evidence their concept of |aw and
land rights, based on their own custonms and traditions, to support their
clains that their traditional |ands, including its resources, belongs to them
and not to the national State. |ndigenous clains have generally been negated
by applying various versions of the principle of terra nullius.

7. Even if the legal strength of the principle of terra nullius is rather
weak today, it is still de facto very nmuch in force when it comes to

i ndi genous | and rights. The reason why indigenous rights to |and, water and
resources still remain unsolved is due to the adaptability of |egal argunents

and concepts which correspond with the principle of terra nullius. This
occurs in many fornms, and by the use of various sophisticated argunents as to
why past injustices towards indigenous peoples should continue. The tine

whi ch has passed since the State took possession of the land is often used as
an argunent, on the prem se that new rights have been established during that
time regardl ess of the fact that the original takeover was unlawful. It seens
to be a common thing that States try to justify continued injustice towards
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i ndi genous peopl es by saying that even if our past takeover of the | and was
unl awful , it nust be considered as | awful today because for such a long tine
we have been possessing and acting as owners of this |and.

8. The present legal situation is a result of this grimunlawful past. It
is hard to see howto find a lasting settlenment w thout resolving the core of
the problem This fact cannot be ignored in any serious and constructive
attenpt to solve this problem even if it causes sone pain in the backbones of
the State concerned

9. The questions concerning indigenous |and rights, |and use and resource
management are equally principal issues for the Saam people - indigenous
peopl e of Finland, Norway, Russia and Sweden. The traditional Saam
l'ivelihoods include reindeer herding, fishing, hunting and gathering.

However, the respective national |egislations do not grant land title to the
Saam people. Likewise there is limted |legal protection against external use
of traditional Saam |ands which conflicts with Saam interests.

10. The Saam people have their own traditional Honeland, |anguage, culture
and history. The Saam people have inhabited parts of Finland, Norway, Russia
and Sweden for thousands of years, as documented by the earliest avail able

hi storical sources

11. The established official opinion was that the Saanmi were w thout any
rights to land and that the States, in annexing these lands within their
respective national boundaries, had taken possession of “ownerless |and”
However, for sonme tinme Swedi sh-Finnish | egislation recognized Saam ownership
of land resulting fromthe system of Saam villages, where each famly owned
and used hereditary or tax land. This nust, de facto and legally, be
interpreted as recognition of Saam ownership.

12. Saam customary law is de facto rejected in national courts.
Theoretically according to the principles in the national sources of |aw the
courts should be able to take cogni zance of Saami customary law if there is
uncertainty or anmbiguity. However, Saam customary law is never applied if it
is in contravention of national law. In practice only if the lawis very

uncl ear can Saam custons be a rel evant consideration. Saam customary |aw
and the Saam concept of |aw have been reflected in very limted scale in the
| aw maki ng process.

Fi nl and

13. Most of the Saami people in Finland inhabit and use the northernnost

part of Finland recognized as the Saami Honeland in the Finnish Constitution
and the Saam Act. Wthin this demarcated area the right to cultural autonomny
for the Saam people, through the Saanmi Parlianment, is now acknow edged in the
Fi nni sh Constitution and the Saam Act, as a result of |egal amendments which
cane into force on 1 January 1996

14. The current Finnish | egislation does not acknow edge or grant any
special land rights to the Saami people in their own Honel and, neither does
the | egislation acknow edge any exclusive rights for the Saam people to
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pursue their traditional livelihoods. Mst of the |land areas (90 per cent)
within the demarcated Saami Honeland in Finland are regarded as State

property.

15. The material basis for the Saami culture consists of the | and and water
in the Saami Honel and, which provide the natural resources for the pursuit of
the traditional livelihoods of fishing, hunting, gathering and reindeer
herding. In principle all citizens of Finland and the other European Union
menber States have the same right to land and resources as the indi genous
Saam people thenselves in their own traditional Honel and. The question of
old Saam title to present State land has yet to find a |legal solution

16. The absence of |egal acknow edgenment and protection of Saam |and rights
in Finland is due to the principle of terra nullius. The legal principles
which created the base for the present Finnish |egislation rested on the
notion that Saami, as a nomadi c peopl e, cannot own or possess |and.

17. Furthernore, it was an accepted principle that all land within the State
boundari es nust have an owner. |If land did not have an owner, it was
considered as belonging to the State. The Saam were not considered as
possessors of land rights, owing to their lifestyle which was defined as
primtive and nomadi ¢ without any |legal effects for the | and used by them

The | ands which the Saam had considered and used as their own since tine

i mrenorial were defined as “ownerl ess”, neaning that the State was the | awful
owner .

Nor way

18. Li ke the Saam in Finland and Sweden, the Saam in Norway al so have
their own national Saam Parlianent, elected by and from anong the Saam .
However, the current Norwegi an | egislation does not acknow edge or grant any
special land rights to the Saam people in Norway

19. The absence of |egal acknow edgnent and protection of Saam ownership
rights to their traditional lands in Norway, as in Finland and Sweden, has its
hi stori cal background in the principle of terra nullius. However, before 1751
Saami ownership to land in parts of present Finnmark county was recogni zed for
a certain period while this area was under Finnish-Swedi sh jurisdiction.

Al t hough, this area came under Norwegian jurisdiction, State authority was
based on a border treaty which had territorial effect only. However, the
Saami right to ownership of their ancestral |and was never recognized or
denied by any formal |egislative act after 1751.

20. The notion that the |and and water in the northernnost parts of Norway
belong to the State started gradually to influence the State adm nistration of
the areas. Later, the Norwegian |l egislative assenbly also started to nake

| egal anendnents in order to confirmthis notion legally. Saam customary |aw
as well as recognized Saam rights during the Finnish-Swedish period were
ignored in all |egislative actions.

21. This ignorance and rejection of Saam rights in Norway results fromthe
principle of terra nullius, due to the fact that the State could only claim
ownership of “ownerless land”. This is the historical fact, even if the
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present |legal justification for the takeover and the present |egal status of
Saami land rights avoids this type of argumentation. The Saam ownership and
possession of the |and where they traditionally live are so far not recognized
by the Norwegi an Governnent.

22. The Government appointed a Saam Rights Conmmi ssion in 1980, which

inter alia was to look into the Saami rights to land and water. In 1984 the
Commi ssi on appointed a group of six Norwegi an | egal experts to study the |ega
aspects of the question of Saam |and rights w thout including any Saam | ega
experts. This group of experts submitted its recomendations to the

Commi ssion in 1993 and concluded that the State holds title to unregistered

| and areas in Finnmark county. However, one nmenber of the group was of the
opinion that the Saam hold title to the land in Inner Finnmark.

23. In 1995 the Conmm ssion appoi nted another group of |egal experts to study
the international |egal aspects of the question of Saam I|and rights. The
group of experts in international |aw submtted its recommendati ons to the
Conmi ssion in 1997 and concl uded that the Saam people have right to ownership
and possession of certain traditional areas. The relevant |and rights

provi sions of |ILO Convention No. 169 are essential parts of their |ega
argunent ati on and concl usi ons. The expert group also stated that if Norwegi an
| egi sl ation or established conceptions of law fail to comply with the

requi rements of 1LO Convention No. 169 (which was ratified by Norway), the
State is obliged to amend such legislation. Furthernore, |1LO Convention

No. 169 inposes on States the obligation to identify the lands to which

i ndi genous peopl es have rights and to guarantee effective protection of their
rights in this respect.

The Russi an Federati on

24, The Saami in Russia do not have their own official institutions. Unlike
the three other States enconpassing the Saani, where the Saam are the only

i ndi genous people, within the Russian borders there are many ot her indi genous
peopl es. Many of the indigenous people of the north of Russia are
traditionally hunting, fishing and reindeer-herding peoples |like the Saam .
VWhat is witten here about the Saam in Russia applies also to a certain
extent to the other indigenous peoples in Russia.

25. Fishing, in the rivers, lakes and in the Barents Sea has al ways had
great inportance for the Saani. Before the establishnent of the Soviet Union
the Saam divided the fishing waters between thensel ves according to the size
of their communities. During the Soviet era there were limtations on the
Saam fishing rights, but the Saam were entitled to use the |and and water
for their own subsistence.

26. Under the Soviet regine, the nmeans of production, anmong them reindeer
were col |l ectivized. Mny of the State-owned reindeer herding farms in the
Soviet Union were nmulti-ethnic. For exanple, the Kom, Nentsi and Saami
peopl e often herded reindeer together within the cooperative structure of the
farm A programme of forced centralization of the neans of production was

i ntroduced and i nplenented. Saam and other indigenous peoples were rel ocated
to large towns, centres for the collectivization programme. In this way, the
i ndi genous peoples were forced to leave their traditional villages, which were
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often destroyed to prevent their return. This forced relocation of indigenous
peoples resulted in the destruction of indigenous social, cultural and
econom ¢ structures.

27. In 1992 the governor of Miurmansk county issued a decree which gave the
| ocal authorities the power to |l ease all the waters of the Kola Peninsula to
persons or organizations offering the highest rent. The decree was issued
wi t hout reference to any |egal basis for the enpowernent of the |oca
authorities.

28. The present Constitution of the Russian Federation, adopted in 1993,
contains at |least three articles which directly apply to the indi genous
peopl es:

Article 9

“Land and other natural resources are utilized and protected in the
Russi an Federation as the basis of life and activity of the peoples
living on corresponding territories.

Land and other natural resources can be in private, State, nunicipal and
ot her forms of property.”

Article 36

“Citizens and their associations have the right to possess |and as
private property.

Possession, utilization and managenent of | and and ot her natural
resources are exercised by the owners freely, if it is not detrinmenta
to the environnent and does not violate the rights and lawful interests
of other people.

Terms and rules of the use of land are fixed by federal |aw.”
Article 69

“The Russi an Federation guarantees the rights of indigenous snall
peopl es according to the universally recognized principles and normnms of
international law and international treaties of the Russian Federation.”

29. Many uncertainties exist concerning the application of these
constitutional provisions. There are disputes concerning the concept of
private ownership: what are the exact rights and obligations of the owner
versus other private parties and the authorities. There is no consensus on
this matter in the legislative Assenbly (Dunm).

30. However, it is clear that the Saam people in Russia today de facto do
not hold title to their traditional |and and water, and their right to use the
land and its resources is also denied. Even basic subsistence use has now
been curtailed dramatically.
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31. Traditional Saam |and and water are now | eased to private conpani es,
foreign as well as Russian; about 65 good fishing rivers are |leased to private
conpani es. These conpanies in their turn sell exclusive fishing rights to
wealthy foreign tourists. Oasng to this systemof leasing rivers to private
conmpani es, the Saam and other indigenous people in Russia, have hardly any
opportunities for fishing for their own daily subsistence needs.

32. Al t hough the Russian Constitution gives indigenous people certain
rights, including the right to I and and natural resources in their own
regi ons, wi thout the necessary political and |legal inplenentation measures
these rights do not have nuch practical value for the people concerned.

Sweden

33. The Swedi sh Saam Parlianent has no formal |egal position with regard to
use and managenent of traditional Saam |and. The Swedish authorities

acknowl edge the Saam as indigenous people, but the Swedish Constitution does
not provide any explicit guarantees or protection for the Saam and their
culture and traditional |ivelihoods, as the Finnish and Norwegi an
Constitutions do.

34. The question of Saam ownership and usufructuary rights in Sweden cane
up in the Suprene Court in the case which becane known as the “Taxed Mountains
case”. This case took nearly 20 years before it finally came up in the
Supreme Court, and the decision was handed down on 29 January 1981

35. The Taxed Mount ai ns case concerned the claimof Saam ownership of
certain areas, mainly in the northern parts of Jantl|and county. The Saami
party, which consisted of a certain nunber of reindeer husbandry comrunities,
al so counter-claimed several types of curtailed rights to the areas concerned.
The questions to be discussed in the court also included | aw and facts which
originated fromthe Swedi sh-Finnish period when Saam ownership was officially
recogni zed.

36. The Suprene Court canme to the conclusion that the State has to be
regarded as the owner of this disputed area (the Taxed Muntains), and that
the rights of the Saam have been limted to rights of use. On the basis of
this opinion the Suprene Court decided that the Swedish State is the owner of
the di sputed nmountains, and that the Saam only held usufructuary rights to
this area. It is noteworthy that none of the respective | aws stated who was
the owner of the disputed area.

37. Even if the Suprenme Court rejected the Saanmi ownership claimit clearly
stated that the Saam have reindeer grazing and fishing rights in the Taxed
Mount ai ns, based on a general interpretation of the Swedi sh Constitution. The
Court did not have the sane clear opinion concerning Saam hunting rights in

t he Taxed Mountains, although it said that the Saam nost |ikely also have
such hunting rights.

38. However, the Suprenme Court rejected the primary governnental claimthat
Saanmi as nonadi ¢ peopl e cannot acquire title to land. The decision stated
that it was possible for the Saami to acquire title to land by using it for
traditional Saam econom c activities such as reindeer husbandry, fishing and
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hunting, w thout engaging in farm ng or having a permanent dwelling. The
Suprene Court concluded that, even if traditional use of [and could establish
title to land, the Saami party did not have a proper evidential basis for the
claimthat such use had taken place in the disputed Taxed Muntains.

Al t hough, this recognition was not given legal effect in the disputed Taxed
Mountains, it can be of great |egal inportance for those parts of traditiona
Saami land not included within the territorial ambit at issue in the Taxed
Mount ai ns case

39. In 1982 the Governnment appointed a Saam Rights Comr ssion to study
guestions concerning Saam rights, including Saam |and rights. However, this
did not lead to any positive neasures in favour of Saam |[|and rights.

40. The Saam culture and |ivelihoods - reindeer husbandry, hunting and
fishing - are today facing threats fromthe Swedi sh urban society and its
demand for the opportunity to fish and hunt in Saam areas which up to
recently have been an intrinsic part of exclusive Saam reindeer herding
rights. In 1992 the Swedish Parliament adopted | egislative neasures affecting
traditional Saam hunting and fishing rights. The Swedi sh Legislative
Assenbly decided that all traditional Saam hunting grounds shall be
accessi bl e and open for all Swedish citizens. This change took place despite
the principle support for Saami land rights in the Supreme Court 11 years
earlier in the Taxed Mountain Case.

41. The 1992 | egislative neasure made possible unrestricted small -gane
hunting and fishing for non-Saam in traditional Saam areas. Until this
change took place, hunting and fishing in Saam areas had been consi dered an
excl usive Saam right.

42. The Saam filed a case which failed in the Swedi sh Suprene

Admini strative Court, inter alia because of |legal technicalities. The
conpl ai nt was decl ared i nadm ssible by the Comr ssion on 25 Novenber 1996
(Application No. 27033/95). The Conmmission noted that the rights concerned
are “civil rights” within the neaning of the Convention. The Comm ssion
recalled that the Saam villages may bring proceedi ngs against the State in
the ordinary courts, requesting these courts to declare that the Saam , rather
than the State, have the rights which they claim Thus the application was
decl ared i nadm ssible. The Saam party later took the case to the European
Conmi ssion on Human Ri ghts.

THE ASSOCI ATI ON OF | NDI GENOUS VI LLAGE LEADERS
I N SURI NAME

[Oiginal: English]
[4 February 1997]

Land and environnental concerns of indigenous peoples in Suriname

43. I ndi genous peoples in Suriname are presently w thout even the nost

rudi mentary legal protections. Contrary to the practice of npbst other States
in the Western heni sphere, Suriname does not recogni ze that indigenous peoples
have any legal rights to their |ands and resources. |ndigenous peoples are

al so routinely ignored in decisions concerning | and and resource use.
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In addition to a |l ack of |egal guarantees, the Government of Surinanme has
granted or is in the process of granting multiple concession areas to

mul ti nati onal conpani es, many of which have dubi ous environnental and human
rights records. The hand-out of |ogging and m ning concessi ons on or near

i ndi genous | ands and territories is about to increase dramatically.

44, The Governnent recently rejected draft contracts for | oggi ng concessions
of between 3 and 5 million hectares, in favour of concessions no |arger than
150, 000 hectares. On its face, this appears to be good news. However,

150, 000 hectare concessions may be granted w thout independent approval, and
noni toring capacity remains virtually non-existent. There also appears to be
no limt on the anpunt of 150,000 hectare concessions that may be granted,
which is especially troubling given that front compani es have been used to
circunvent restrictions on concession size in the past.

45. In Novenber 1996, the Governnent placed a 12-page advertisenent in the

i ndustry | eading Mning Journal intended to pronote investment in the mning
sector. Also, on 25 and 26 January 1997, a conference was held in the
capital, Paramaribo, on the gold mning industry, which was attended by the
President, mnisters and representatives of multinational and |ocal m ning
conmpani es. Surinane views gold as a substitute for the declining bauxite

i ndustry and is aggressively pursuing investment. The M ning Decree of 1986
is being revised and a new investnment lawis in the works that will facilitate
i ncreased i nvestnment in the gold and di anond m ning industry.

46. The Governnent has established a Comm ssion on Land Rights to, inits
wor ds, exam ne the problem of indigenous and tribal peoples and State-owned
land. I ndi genous peoples and Maroons are not represented on this Conm ssion

and it has stated that it has no intention of neeting with the Associ ati on of
I ndi genous Village Leaders in Surinanme, but prefers to nmeet with individua
comunities. |Its hearings to date have been private and its nandate is
unknown. The recent Gran Krutu (Great Gathering) of indigenous and Maroon

| eaders stated that it was a violation of their fundanental human rights for
the Governnent to attenpt to discuss land rights without their full and
meani ngful participation. The Association of Indigenous Village Leaders in
Surinanme stated in a recent letter to the President that internationa
standards should be the basis for addressing land rights and the role of a
conmi ssion should be nothing nore than identifying the neans of inplenmenting
t hese standards. The Government and its Conmi ssion have thus far refused to
use or even consider international standards on |and rights.



