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C. Text of the prelimnary conclusions adopted by the Conmi ssion

114. The text of the prelimnary concl usions adopted by the Comrission is
reproduced bel ow

PRELI M NARY CONCLUSI ONS OF THE | NTERNATI ONAL LAW COVWM SSI ON
ON RESERVATI ONS TO NORMATI VE MULTI LATERAL TREATI ES
I NCLUDI NG HUMAN RI GHTS TREATI ES

The International Law Commi ssion has considered, at its
forty-ninth session, the question of the unity or diversity of the
juridical regime for reservations. The Conmi ssion is aware of the
di scussion currently taking place in other foruns on the subject of
reservations to normative nultilateral treaties, and particularly
treaties concerning human rights, and wi shes to contribute to this
di scussion in the framework of the consideration of the subject of
reservations to treaties that has been before it since 1993 by draw ng
the foll owi ng concl usions:

1. The Conmi ssion reiterates its viewthat articles 19 to 23 of
the Vi enna Conventions on the Law of Treaties of 1969 and 1986 govern
the reginme of reservations to treaties and that, in particular, the
obj ect and purpose of the treaty is the nost inportant of the criteria
for determining the adm ssibility of reservations;

2. The Commi ssion considers that, because of its flexibility,
this regine is suited to the requirements of all treaties, of whatever
obj ect or nature, and achieves a satisfactory bal ance between the
obj ectives of preservation of the integrity of the text of the treaty
and universality of participation in the treaty;

3. The Conmi ssion considers that these objectives apply equally
in the case of reservations to normative nultilateral treaties,
including treaties in the area of human rights and that, consequently,
the general rules enunciated in the above-nentioned Vi enna Conventions
govern reservations to such instruments;

4, The Commi ssi on neverthel ess considers that the establishnent
of nonitoring bodies by many human rights treaties gave rise to |l ega
guestions that were not envisaged at the tinme of the drafting of those
treaties, connected with appreciation of the adnmissibility of
reservations formul ated by States;

5. The Comnmi ssion al so considers that where these treaties are
silent on the subject, the nonitoring bodies established thereby are
conpetent to comment upon and express reconmendati ons with regard,
inter alia, to the admissibility of reservations by States, in order to
carry out the functions assigned to them

6. The Commi ssion stresses that this conpetence of the
nmoni t ori ng bodi es does not exclude or otherwi se affect the traditiona
nmodal ities of control by the contracting parties, on the one hand, in
accordance with the above-nenti oned provisions of the Vienna Conventions
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of 1969 and 1986 and, where appropriate by the organs for settling any
di spute that may arise concerning the interpretation or application of
the treaties;

7. The Commi ssi on suggests providing specific clauses in
multilateral normative treaties, including in particular human rights
treaties, or elaborating protocols to existing treaties to confer
conpet ence on the nonitoring body to appreciate or determne the
adm ssibility of a reservation

8. The Conmi ssion notes that the | egal force of the findings
made by monitoring bodies in the exercise of their power to deal wth
reservati ons cannot exceed that resulting fromthe powers given to them
for the performance of their general nonitoring role;

9. The Commi ssion calls upon States to cooperate with
noni tori ng bodi es and gi ve due consideration to any reconmendati ons
that they may nake or to conply with their determnation if such
bodi es were to be granted conpetence to that effect in the future;

10. The Conmi ssion notes also that, in the event of
inadm ssibility of a reservation, it is the reserving State that
has the responsibility for taking action. This action may consi st,
for exanple, in the State either nodifying its reservation so as to
elimnate the inadnm ssibility, or withdrawing its reservation, or
forgoing becomng a party to the treaty;

11. The Comnmi ssi on expresses the hope that the above concl usions
will help to clarify the reservations reginme applicable to normative
multilateral treaties, particularly in the area of human rights;

12. The Commi ssi on enphasi zes that the above concl usions are

wi t hout prejudice to the practices and rul es devel oped by nonitoring
bodi es within regional contexts.



