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105 bis. The Commi ssion considered the report of the Drafting Conmittee at
its 2509t h, 2510th and 2511th neetings, held on 10, 11 and 14 July 1997, and
adopted prelimnary conclusions on reservations to normative nultilatera
treaties, including human rights treaties, the text of which is reproduced in
section C bel ow

106. Wth regard to the formof the text, sonme nenbers expressed doubts about
t he sonmewhat unusual procedure adopted by the Comri ssion in dealing with the
text submtted to it. They argued that the procedure was premature at the
present stage of the Conmission's work on the topic. |In their view, the text
crystallized positions which were not yet entirely clear-cut and which m ght
subsequently be changed. However, several nenbers endorsed the idea that,

gi ven the advisability of submtting specific results of the Comm ssion's work
and in view of sone recent questions about the exact role of the nonitoring
bodi es of certain human rights treaties, the Conm ssion was fully justified in
adopting a position. Precisely in order not to prejudge any future
orientations or conclusions, the Commi ssion decided that the text should be
entitled “Prelimnary concl usions”

107. Some menbers stressed that they disagreed with the principle stated in
paragraph 5 that, in order to carry out the functions assigned to them the
nmoni t ori ng bodi es established by treaties were conpetent to comment upon and
express recomendations with regard, inter alia, to the admissibility of
reservations. They referred to certain bodies established by treaties in a
regi onal context which nmight have nenbers from States that were not parties to
the treaties establishing the bodies in question. They were also not

convi nced that paragraph 12, a “saving clause” on regional bodies, was enough
of a counterweight to the principle enunciated in paragraph 5.

108. Wthout going into the substance of the issue, other menbers took the

vi ew t hat paragraph 12 was broad enough to cover all cases of rules and

practi ces devel oped within regional contexts.

109. Sone menbers expressed their concern about paragraph 12, which could
give rise to divergent interpretations. They took the view that any
differentiation between certain reservations regines in regional contexts was
t he consequence of the Vienna regine, which had to be considered generally
applicabl e, even though results nmight not always be the same. They al so

stated that
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par agraph 12 shoul d not be understood as authorizing States to apply
conventions of a universal character, particularly in the human rights field,
in a differentiated and “regi onalized” way.

110. They pointed out that the regional reginmes in operation could not be

vi ewed as separate fromuniversally recogni zed practices and rul es.

111. O her menbers expressed the concern that paragraph 12 m ght establish a
hi erarchy of rules and practices within which regional rules would take
precedence over universal rules. They were of the opinion that respect for
the Vi enna Conventions should be established w thout ambiguity. According to
one point of view, the paragraph could be del eted because nothing in the
prelimnary conclusions was contrary to regional rules and practices.

112. O her nenbers were in favour of the retention of paragraph 12, which
they regarded as essential to the bal ance of the conclusions as a whole. They
poi nted out that the wording of the paragraph was conpletely neutral and could
not be construed as the adoption of a position on regional practices.

113. In their view, the 1969 Vi enna Convention contai ned nothing perenptory
or “sacrosanct”, as was, noreover, clearly denonstrated by its residua

nature. It was also noted that paragraph 12 left the door open, prejudging
nei t her individual opinions nor the Conmm ssion's future positions in that

regard.



