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Article 13 69/
Status of habitual residents
1. The status of persons concerned as habitual residents shall not be

affected by the succession of States.

2. A State concerned shall take all necessary measures to all ow
persons concerned who, because of events connected with the succession
of States, were forced to | eave their habitual residence on its
territory to return thereto.

Comment ary
(1) Paragraph 1 of article 13 sets out the rule that the status of

habi tual residents is not affected by a succession of States as such, or in
ot her words, that persons concerned who are habitual residents of a territory
on the date of the succession retain such status. Habitual residence is

i ndeed a very inportant criterion for the determ nation of nationality in
cases of succession of States, as indicated in the commentaries to the draft
articles in Part |1 bel ow

(2) Paragraph 2 addresses the problem of habitual residents in the
specific case where the succession of States is the result of events |eading
to the displacenent of a large part of the population. The purpose of this
provision is to ensure the effective restoration of the status of habitua
residents as protected under paragraph 1. The Comm ssion felt that, in |ight
of recent experience, it was desirable to address explicitly the probl em of
this vul nerable group of persons. Certain nenbers expressed reservations with
respect to this provision. Sonme of those holding this view argued that this
provi sion was superfluous in the Iight of paragraph 1, others that paragraph 2
dealt with the problem of refugees and was therefore outside the scope of the
draft articles.

(3) The question of the status of habitual residents addressed in
article 13 is different fromthe questi on whether such persons may or nmay not
retain the right of habitual residence in a State concerned if they acquire,
foll owing the succession of States, the nationality of another State
concerned. VWhile there was general agreenent in the Comm ssion on the

principle that a State concerned has the obligation to preserve the right of

69/ Article 13 corresponds to article 10 proposed by the Speci al
Rapporteur in his Third report, docunent A/CN. 4/480, pp. 80-81
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habi tual residence of persons concerned who, follow ng a succession of States
becane ex | ege nationals of another State concerned, views differed

consi derably on the question as to whether the sane should apply in respect of
habi tual residents who became voluntarily nationals of another State
concerned. Sone nmemnbers believed that international |aw, at present, allowed
a State to require that the latter category of persons transfer their habitua
residence outside of its territory. 70/ They stressed, however, that it was

i nportant to ensure that persons concerned be provided with a reasonable tine
limt for such transfer of residence, as proposed by the Special Rapporteur in
his Third report. 71/

(4) O her nmenbers, however, felt that the requirenment of transfer of
resi dence did not take into consideration the current stage of the devel opnent
of human rights law. They considered that the draft articles should prohibit
the inmposition by States of such a requirenment, even if this entailed noving

into the realmof | ex ferenda. 72/

70/ It nust be noted that, under the treaties concluded with a nunber
of successor States after the First World War, an option for the nationality
of a State other than the State of habitual residence carried the obligation
to transfer one's residence accordingly. Such provisions were contained in
respective article 3 of the Treaty of Versailles with Poland, the Treaty of
Sai nt - Ger mai n-en-Laye with Czechosl ovakia, the Treaty of Saint-Germain-en-Laye
with the Serb-Croat-Slovene State and the Treaty of Paris with Romania
(G F. de Martens, Nouveau recueil général de traités, third series, vol. XII
pp. 505, 514, 524 and 531 respectively). In the case of the Acquisition of
Polish nationality, Arbitrator Kaeckenbeeck held that the successor State
normal Iy had the right “established in international practice, and expressly
recogni zed by the best authors” to require the enmigration of such persons as
had opted against the nationality of the successor State; accordingly Poland
was entitled to order those inhabitants of Upper Silesia who had opted for
German nationality to leave at the end of a specific period. (United Nations,
Reports of International Arbitral Awards, vol. I, p. 427.) Simlarly, it has
been stated nore recently that, “failing a stipulation expressly forbidding
it, the acquiring State may expel those inhabitants who have made use of the
option and retained their old citizenship, since otherw se the whole
popul ati on of the ceded territory mght actually consist of aliens”.
(Oppenheim s International Law, op. cit., p. 685.)

71/ See Draft article 10, paragraph 3, docunment A/ CN. 4/480.
72/ In this connection, it nust be observed that, in recent cases of
succession of States in Eastern and Central Europe, although the |egislations
of some successor States provided that their nationals who voluntarily
acquired the nationality of another successor State would automatically |ose
their nationality, such legislations did not require persons concerned to
transfer their residence. The European Convention on Nationality stipul ates
in this respect that “nationals of a predecessor State habitually resident in
the territory over which sovereignty is transferred to a successor State and
who have not acquired its nationality shall have the right to remain in that
State” (Article 20, para. 1 (a), Council of Europe docunment DI R/JUR (97) 6).
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(5) The Conmm ssion, without taking a position on the above
di scussion, concluded that this was an issue relating to the treatnment of
aliens and it consequently saw no particular need to address the matter in the
present draft articles.
Article 14 73/

Non-di scri nm nation

States concerned shall not deny persons concerned the right to
retain or acquire a nationality or the right of option upon the
successi on of States by discrimnating on any ground.

Comment ary
(1) The interest in avoiding discrimnatory treatnent as regards

matters of nationality in relation to a succession of States led to the
inclusion of certain relevant provisions in several treaties adopted follow ng

the First Wrld War, as attested by the advisory opinion of the Permanent

Court of International Justice on the question of Acquisition of Polish
Nationality, in which the Court stated that “[o]ne of the first problenms which
presented itself in connection with the protection of mnorities was that of
preventing [... new States, ... which, as a result of the war, have had their
territory considerably enlarged, and whose popul ati on was not therefore
clearly defined fromthe standpoint of political allegiance] fromrefusing
their nationality, on racial, religious or |inguistic grounds, to certain
categories of persons, in spite of the link which effectively attached themto
the territory allocated to one or other of these States”. 74/

(2) The problem of discrimnation in matters of nationality was al so
addressed in article 9 of the 1961 Conventi on on Reduction of Statelessness,
whi ch prohibits the deprivation of nationality on racial, ethnic, religious or
political grounds, albeit in a nore general context. The European Convention

on Nationality also contains a general prohibition of discrimnation in

Simlarly, article 16 of the Venice Declaration provides that “[t]he exercise
of the right to choose the nationality of the predecessor State, or of one of
t he successor States, shall have no prejudicial consequences for those making
that choice, in particular with regard to their right to residence in the
successor State and their novable or inmovable property |ocated therein”.
(Counci | of Europe docunent CDL-NAT (96) 7 rev.)

73/ Article 14 corresponds to ariticle 12 proposed by the Speci al
Rapporteur in his Third report, docunent A/CN. 4/480, p. 88.

74/ P.C1.J. 1923, Series B, No. 7, p. 15.
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matters of nationality: article 5, paragraph 1, provides that “[t]he rul es of
a State Party on nationality shall not contain distinctions or include any
practice which amobunt to discrimnation on the grounds of sex, religion, race,
colour or national or ethnic origin”. 75/

(3) Wil e discrimnation has been nostly based on the above-nentioned
criteria, there may still be other grounds for discrimnation in nationality
matters in relation to a succession of States. 76/ The Commi ssion therefore
decided not to include in article 14 an illustrative list of such criteria and
opted for a general formula prohibiting discrimnation on “any ground”
avoi ding, at the same tine, the risk of any a contrario interpretation

(4) Article 14 prohibits discrimnation resulting in the denial of the
right of a person concerned to a particular nationality or, as the case my
be, to an option. It does not address the question whether a State concerned
may use any of the above or simlar criteria for enlarging the circle of
i ndividuals entitled to acquire its nationality. Reference may be nmade in
this connection to the jurisprudence of the Inter-Anerican Court of Human

Ri ghts which, in the case concerning Arendnents to the naturalization

provi sions of the Constitution of Costa Rica, 77/ concluded that it was

basically within the sovereignty of a State to give preferential treatnment to
al i ens who, viewed objectively, would nore easily and nmore rapidly assim|ate
within the national community and identify nore readily with the traditiona

beliefs, values and institutions of that country, and accordingly held that

75/ Article 18 of the Convention explicitly states that this provision
is applicable also in situations of State succession. Council of Europe
docunent DIR/JUR (97) 6.

76/ See, e.g., recent discussions concerning the application of the
requi rement of a clean crimnal record for attributing nationality upon
option. Experts of the Council of Europe stated in this connection that,
“[while a] clean crimnal record requirenment in the context of naturalization
is a usual and normal condition and conpatible with European standards in this
area, ... the problemis different in the context of State succession [where]
it is doubtful whether ... under international |law citizens that have lived
for decades on the territory, perhaps [were] even born there, can be excl uded
fromcitizenship just because they have a crinmnal record ...” (Report of the
Experts of the Council of Europe on the Citizenship Laws, op. cit., paras. 73
and 76). A simlar view has been expressed by UNHCR experts, according to
whom “[t] he placement of this condition upon granting of citizenship in the
context of State succession is not justified [and] woul d appear discrimnatory
vis-a-vis a sector of the popul ati on which has a genuine and effective |ink
with the [successor State]”. (The Czech and Slovak Citizenship Laws and the
Probl em of Statel essness, op. cit., para. 76.)

7/ Advi sory opinion of 19 January 1984, |ILR, vol. 79, p. 283.
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preferential treatment in the acquisition of Costa Rican nationality through
naturalization, which favoured Central Anericans, |bero-Anericans and
Spani ards over other aliens, did not constitute discrinmination contrary to the
Inter-Anmerican Convention on Hurman Rights. 78/ The principle applied by the
Court appears to be also valid in the nore specific context of a succession of
St at es.

(5) Some nenbers regretted the fact that article 14 did not address
the question of the discrimnatory treatnment by a successor State of its
nati onal s dependi ng on whether they had its nationality prior to the
succession of States or they acquired it as a result of such succession
O hers believed that this was a human rights issue of a nore general character

and therefore outside the scope of the present draft articles.

Article 15 79/

Prohi bition of arbitrary decisions concerning nationality issues

In the application of the provisions of any |law or treaty, persons
concerned shall not be arbitrarily deprived of the nationality of the
predecessor State, or arbitrarily denied the right to acquire the
nationality of the successor State or any right of option, to which they
are entitled in relation to the succession of States.

Comment ary
(1) Article 15 applies to the specific situation of a succession of

States the principle enbodied in article 15, paragraph 2, of the Universa
Decl arati on of Human Ri ghts, which provides that “[n]o one shall be
arbitrarily deprived of his nationality nor denied the right to change his
nationality.” The prohibition of arbitrary deprivation of nationality has
been reaffirmed in a nunber of other instrunments, such as the 1961 Convention
on the Reduction of Statel essness, 80/ the 1989 Convention on the Ri ghts of
the Child, 81/ and the 1997 European Convention on Nationality. 82/

78/ See also Chan, op. cit., p. 6.

79/ Article 15 corresponds to article 13 proposed by the

Speci al Rapporteur in his Third report, docunent A/ CN.4/480, p. 92.

0

0/ Article 8, paragraph 4.

0

1/ Article 8.

0

2/ Articles 4, paragraph (c) and 18.



A/ CN. 4/ L. 539/ Add. 4
page 7

(2) Article 15 contains two elements. The first is the prohibition of
the arbitrary withdrawal by the predecessor State of its nationality from
persons concerned who were entitled to retain such nationality follow ng the
succession of States and of the arbitrary refusal by the successor State to
attribute its nationality to persons concerned who were entitled to acquire
such nationality either ex |ege or upon option. The second elenent is the
prohibition of the arbitrary denial of a person's right of option that is an
expression of the right of a person to change his or her nationality in the
context of a succession of States.

(3) The opening phrase “In the application of the provisions of any
law or treaty” indicates that the purpose of the article is to prevent abuses
whi ch may occur in the process of the application of |legal instrunments which
in themsel ves, are consistent with the present draft articles. The expression

“the provisions of any law or treaty” has to be interpreted as referring to

| egi sl ative provisions in the broad sense of the termor treaty provisions
which are relevant to the attribution or withdrawal of nationality or to the
recognition of the right of option to a particular person concerned. The
phrase “to which they are entitled” refers to the subjective right of any such

person based on above-descri bed provisions.
Article 16 83/

Procedures relating to nationality issues

Applications relating to the acquisition, retention or
renunci ation of nationality or to the exercise of the right of option in
relation to the succession of States shall be processed w thout undue
del ay and rel evant decisions shall be issued in witing and shall be
open to effective adm nistrative or judicial review.

Comment ary
(1) Article 16 is intended to ensure that the procedure followed with

regard to nationality matters in cases of succession of States is orderly,

83/ Article 16 corresponds to article 14 proposed by the
Speci al Rapporteur in his Third report, docunent A/ CN.4/480, p. 94.
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given its possible |large-scale inpact. 84/ The elenents spelled out in this
provi sion represent mninmumrequirements in this respect.

(2) The revi ew process regardi ng deci sions concerning nationality in
relation to the succession of States has been based in practice on the
provi si ons of rmunicipal |aw governing review of adm nistrative decisions in
general. In sonme cases this enconpassed judicial review, in others it did
not. 85/ The existence of a judicial review process did not exclude prior
recourse to an adnministrative review process. The phrase “adm ni strative or
judicial review used in this article is not intended to suggest two nutually

excl usive processes. 86/

Article 17 87/

Exchange of information, consultation and negotiation

1. St ates concerned shall exchange information and consult in order
to identify any detrinental effects on persons concerned with respect to
their nationality and other connected issues regarding their status as a
result of the succession of States.

84/ It is interesting to note that, in relation to recent cases of
successi on of States, the UNHCR Executive Conmittee stressed the inportance of
fair and swift procedures relating to nationality issues when enphasi zi ng that
“the inability to establish one's nationality ... may result in displacenent”.
(Report of the Executive Conmittee of the Progranme of the United Nations High
Conmi ssi oner for Refugees on the work of its forty-sixth session, Oficia
Records of the General Assenbly, Fiftieth Session, Supplenment No. 12A
(A/ 50/ 12/ Add. 1), para. 20.)

85/ See “Nationalité, minorités et succession d Etats dans |es pays
d' Europe centrale et orientale”, CEDIN, Paris X-Nanterre, Table ronde,
décenbre 1993, responses to the Questionnaire.

86/ In the same vein, article 12 of the European Convention on
Nationality sets out the requirenent that decisions concerning nationality “be
open to an administrative or judicial review ” The Convention further

contains the follow ng requirenents regardi ng procedures relating to
nationality: a reasonable time limt for processing applications relating to
nationality issues; the provision of reasons for decisions on these matters in
writing; and reasonable fees (articles 10, 11 and 13 respectively). Counci

of Europe docunent DIR/ JUR 97 (6).

87/ Article 17 corresponds to article 15 proposed by the
Speci al Rapporteur in his Third report, docunent A/ CN.4/480, p. 95.
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2. St ates concerned shall, when necessary, seek a solution to
elimnate or mtigate such detrinental effects by negotiation and, as
appropriate, through agreenent.

Comment ary

(1) The Commi ssion considered that exchange of information and
consul tati ons between States concerned are essential conponents of any
meani ngf ul exami nati on of the effects of a succession of States on persons
concerned. The purpose of such endeavours is to identify the negative
repercussions a particular succession of States nmay have both on the
nationality of the persons concerned and on other issues intrinsically |inked
to nationality.

(2) Par agraph 1 sets out the obligations of States concerned in this
respect in the nost general terms, w thout indicating the precise scope of the
guestions which are to be the subject of consultations between them One of
the nost inportant questions is the prevention of statel essness. States
concerned, shall, however, also address questions such as dual nationality,
the separation of families, mlitary obligations, pensions and other socia
security benefits, the right of residence, etc.

(3) Concerni ng paragraph 2, there are two points worth noting. First,
the obligation to negotiate to seek a solution does not exist in the abstract:
States do not have to negotiate if they have not identified any adverse
effects on persons concerned as regards the above questions. Second, it is
not presuned that every negotiation nust inevitably I ead to the concl usion of
an agreenent. The purpose, for exanple, could sinply be achieved through the

har moni zati on of national |egislations or adm nistrative decisions. States
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concerned may, however, prefer to conclude an agreenent to resolve the
probl ems they have identified. 88/ The obligation in paragraph 2 nust be
understood in the light of these two caveats.

(4) In the view of the Commission, there is a close |link between the
obligations in article 17 and the right to a nationality in the context of a
succession of States enbodied in article 1, as the purpose of the former is to
ensure that the right to a nationality is an effective right. Article 17 is
al so based on the general principle of the |aw of State succession providing
for the settlement of certain questions relating to succession by agreenent
bet ween States concerned, enbodied in the 1983 Vienna Conventi on on Succession
of States in respect of State Property, Archives and Debts.

(5) Article 17 does not address the problem which arises when one of
the States concerned does not act in conformity with its provisions or when
negoti ati ons between States concerned are abortive. Even in such situations,
however, there are certain obligations incunmbent upon States concerned and the
refusal of one party to consult and negotiate does not entail conplete freedom
of action for the other party. These obligations are included in Part | of

the present draft articles.

88/ The Czech Republic and Slovakia, for exanple, concluded severa
agreenents of this nature, such as the Treaty on interimentitlenment of
natural and | egal persons to profit-related activities on the territory of the
ot her Republic, the Treaty on nutual enploynment of nationals, the Treaty on
the transfer of rights and obligations fromlabour contracts of persons
enpl oyed in organs and institutions of the Czech and Sl ovak Federal Republic,
the Treaty on the transfer of rights and obligations of policenen serving in
t he Federal Police and nmenbers of armed forces of the Mnistry of the
Interior, the Treaty on social security and the adm nistrative arrangement to
that Treaty, the Treaty on public health services, the Treaty on persona
docunents, travel docunents, drivers' |icences and car registrations, the
Treaty on the recognition of docunents attesting education and academ c
titles, the Agreenent on the protection of investnent and a nunber of other
agreenents concerning financial issues, questions of taxation, nutual |ega
assi stance, cooperation in admnistrative matters, etc.



