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1. At its forty-seventh session, in its decision 1995/116 of

24 August 1995, the Sub- Commi ssion, having taken into consideration the oral
statenent on the subject nmade by M. Gsnan E -Hajjé, decided to request

M. El-Hajjé to prepare a working paper on denocracy and the establishment of
a denocratic society, to be submtted to it at its forty-eighth session. At
that session, the Sub-Commission had before it the working paper

(E/ CN 4/ Sub. 2/ 1996/ 7) and subsequent|y adopted deci sion 1996/ 117, entitled
“Denocratic society”, in which it requested M. El-Hajjé to prepare, w thout
financial inplications, an expanded working paper on ways and neans of
pronoti ng denocracy, how denocracy can ensure econonic, social, cultural and
political rights and how to overcone obstacles to denocracy, and to present
t he expanded wor ki ng paper to the Sub-Comm ssion at its forty-ninth session.

The present docunent is submtted pursuant to that request.
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. PRELI M NARY REMARKS
A Sources used in this working paper
2. In drafting this expanded worki ng paper, the author has nade reference

not only to the nunerous witings of jurists, political scientists and
sociologists cited in the bibliography, but also to the reports and

resol utions of United Nations agencies and international conferences and
congresses on the consolidation of denocracy, and in particul ar new or
restored denocracies. A list of these docunents, reports and resolutions is
contained in the annex to this docunent.

B. Proposed net hod of work for the study

3. As the author stated in the previous Sub- Commi ssion docunent

(E/ CN 4/ Sub. 2/ 1996/ 7, para. 3), he hopes that this working paper can be
considered in plenary meeting during the forty-ninth session.

4, In his view, the study - if carried out - should focus on an anal ysis of
the provisions of the international human rights instruments so as to keep a
proper di stance between the research and political problens, and to ensure
that the research remains within a hunman rights perspective

5. Accordingly, in undertaking the research, priority will be given to the
rights set forth in the two international human rights Covenants; it wll also
be necessary to put forward proposals for involving the individual in the
devel opnent, inplenentation and nonitoring of decisions affecting the
observance and pronotion of his or her fundanmental rights and freedons.

6. To this end, the proposed study will anal yse those historical and
cultural factors that may affect the acceptance, entrenchment and furtherance
of denocracy through the exercise of human rights.

C. Amof the proposed study

7. In the author's view, the proposed study should serve not only as a

t eachi ng docunent, but al so as a specialized technical assistance and
reference manual for establishing, preserving and furthering denocracy. This
is a huge task whose scale, inpact and inplications nmean that it cannot be
performed without active support fromthe Sub-Comm ssion and the Conmi ssion on
Human R ghts, as well as fromthe international comunity.

8. That havi ng been said, the study will endeavour to develop a pattern for
gl obal action, incorporating all the elenents necessary for the functioning of

a denocratic society and for safeguarding human rights. In such a society,
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the individual plays a central role as a citizen by exercising the rights set
forth in the two Covenants and al so through the furtherance and consolidation
of those sane rights

9. To achieve this, it is essential to seek out and determ ne the ninimum
econom ¢, social and cultural conditions that enable citizens to performtheir
role and to exercise the rights set forth in the two Covenants, in order to
take account of the contingencies of everyday life and the environment in

whi ch these rights are exercised

10. To this end, the study will take into considerati on the degree of
conplexity attained by society, together with the unified, decentralized or
federal nature of the State, in order to assess the difficulties, and also the
advant ages, that restrict or encourage the exercise of human rights and the
est abl i shnent and furtherance of denocracy.

D. Ceneral structure of this docunent

11. On the basis of the guidelines set out in Sub-Conm ssion
deci sion 1996/ 117, the follow ng issues are successively addressed.

(a) The obstacl es to denmbcracy and the nmeans of overconing them

(b) Means of pronoting a denocratic society;

(c) How denocracy can ensure the realization of economc, social and
cultural rights.
12. Bef ore addressi ng these major topics, an effort must be nade to define a
denocratic society and to determne its characteristic features. This wll
make it possible to identify the obstacles to the establishment and
functioning of denocracy, and to identify neans of overcom ng these obstacles
whi | e saf eguardi ng hunan rights.
13. Thus, a denocratic society nay be defined as an entity conposed of
i ndi vi dual nmen and wonen who are equal citizens before the | aw, regardl ess of
their race, colour, language or religion. These individuals participate
directly or indirectly, by exercising their rights in accordance with
predet erm ned rul es which respect the principles of equality and equity, in
the enactment of |egislation and the supervision of governance. Relations
between citizens and between citizens and the State are indeed governed by
law, but also by ethical and noral principles. Conflicts arising w thin such
soci eties are exam ned and resol ved, depending on their inportance, either by

speci al i zed i ndependent and inpartial bodies or by a decision taken by the
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citizens as a whole or by a previously determned majority of their
representatives, which varies according to the inportance of the question at
i ssue, while respecting the rights and interests of ninorities or the
mnority. Wthin such a society, the nmedia have conplete freedomto ensure
transparency by publishing information and the attendant facts and by asking
what ever questions are deened necessary to enlighten public opinion, to
stimulate it and to help it seek solutions to society's nediumor |ong-term
social, econonmic and political problens. Ctizens may freely associate,
ei ther spontaneously or in an organi zed nmanner, depending on their concerns,
interests and affinities, in political parties, groups, trade unions, clubs or
other forns of association for periods of varying length. The groups not only
constitute a force for nmaking proposals and taking initiatives - or a haven of
peace, but also forman alternative power source capabl e of defending
i ndi vidual s and citizens, protecting them helping themto devel op by
integrating theminto their environnment, representing themand, if necessary,
speaking on their behalf in areas of concern to them This accounts for the
i nportance of public freedons with their concomtant potential for dial ogue
communi cation, transm ssion and action to influence the overall progress of
soci ety.
14. It follows fromthe foregoing that the issue of who governs and how he
is chosen is of secondary inportance since government activity as a whole is
controlled by |l aws and regul ati ons designed to restrict as far as possible any
attenpts to divert authority for personal ends and possi bl e abuse of office,
in order to direct action towards the attai nnent of the public good and the
general welfare. Consequently, it is the individual concerned, the citizen
who is fully entitled, directly or indirectly, to choose those who exercise
the governnental, representative or |egislative function, and who renews or
withdraws his trust - or rather his delegation of authority - at predeterm ned
intervals and in accordance with rules that protect his freedom of choice and
puni sh any attenpt to vitiate or divert it. This very freedomis the
foundation, but also the purpose, of any denocratic society.

I1. THE OBSTACLES TO DEMOCRACY AND THE MEANS OF OVERCOM NG THEM
15. Denocracy presupposes that a society is shaped by |aws and regul ati ons,
fornulated by its citizens or their representati ves, whose purpose is to

respond to a particular situation. This nmeans that society nmust be inbued
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with a legal culture , renote fromany netaphysical belief or supernatural

phenonenon, so that citizens, who are supposedly free, are not induced to
adopt a pattern of behaviour, divorced fromcontenporary reality, which would
lead themto passively resist or actively oppose, for no apparent reason, any
change in their economc, social, cultural or political environnment, thus
preventi ng any progress or even any contact with the outside or any

communi cati on capabl e of introducing a different world view

16. A legal culture means that individuals possess attributes, that they
enjoy rights and prerogatives, and that in exchange they assunme duties and
functions which give rise to responsibilities and penalties. Consequently, in
a denocratic society no one can be without attributes. In other words, the
absence of a legal culture neans that individuals are subject to a bal ance of
power, which disregards equality before the |aw, thus favouring whoever
possesses the instrunents, nmeans and objects of power and is thereby able to
intimdate, vanqui sh and dom nate others, which constitutes a negati on of
denocr acy.

17. How t hen can one ensure that individuals acquire this “legal culture”?
The principle of equality before the | aw nust be publicized and expl ained to
all citizens fromearly childhood, and any discrimnatory treatnent must be
justified on grounds that are specific, recognizable and accepted by all. On
the basis of this rule of equality, a legal culture can teach rights, duties
and responsi bilities, thus creating solidarity anmong the menbers of the sane
soci ety.

18. Simlarly, the isolation and narginalization of the individual, and
consequently the weakening of his position in his environment, are

i nconpatible with a denocratic society. Hence the need to integrate citizens
in order to avert the energence of groups based solely on solidarity anmong the
famly, clan or tribe, whose outconme will be the splitting or feudalization of
public admnistration and the disintegration of the State.

19. To overcome this obstacle, denocratic society devel ops di al ogue and
communi cation anong its menbers and between them and the outside world. This
nmeans that institutions for dialogue will have to be established and those
that exist preserved and reformed in the Iight of the needs expressed and

obj ectives pursued. This task requires an overall clinate of confidence,

whi ch becones an end in itself. Hence the need to devel op neasures and take

the initiatives to ensure that the dialogue is as effective as desired.
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20. In addition, the concentration of power, of whatever kind (political,
econom c, financial, scientific, or even the power of the nedia) thwarts

i ndi vi dual freedomand fulfilnment, because it does not brook dial ogue and
communi cation. To overcone this obstacle, denocracy calls for the sharing of
all powers anong citizens, each of whomobtains the share corresponding to his
efforts, his abilities and the greater or |esser role he plays in serving
society as a whole. Thus, equality is achieved in concrete terns through
distributive justice which takes account only of effort and the genera

i nterest.

21. However, preventing concentration requires the various branches of power
to be independent of one another, while preserving cooperation among them
Denocracy is based on a constitutional limtation of the powers of the

| egi slator, the CGovernnent and the judiciary. It is therefore inportant to
seek the best possible arrangenment to enabl e the individual to exercise his
rights without risk or fear and thus to participate, albeit indirectly, in the
exerci se of power.

22. Such participation will be ensured by directly or indirectly choosing
representatives, by taking the initiative in introducing |egislation or

appeal ing against it before the courts, but also by helping to resol ve
potential problens within society through a general election or referendum
23. In order to performtheir task properly, citizens must be well inforned
and enlightened as to the purpose of their participation. However, this is
the greatest difficulty facing a denocratic society which has recourse to the
nedia in order to plan, explain and anal yse infornation for publication, by
permtting the confrontation of ideas and opinions, allowing critics to
express their views and encouragi ng transparency. 1In order to performthis
important task - and to avoid mani pulation, in a denocratic society the nedia
enj oy the requisite independence fromfinancial and political forces and from
pressure groups. In order to ensure that this independence is effective, the
State nmay provide financial support for the nedia, but on the basis of
criteria determ ned by nutual agreenment with media representatives, and with
due consideration for the principles of equality, utility, specificity and
ethics, and also for the need to preserve conpetition, wthout which there
will be no incentive. Nowadays, however, the existence of Internet and other

nedia threatens to drown the desired clarity under a deluge of information
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whose truthful ness has yet to be denonstrated; this is a serious threat to
denocracy, as information sources are fewer and fewer, paving the way to
concentration, nonopoly and dom nation

24. In such a clinmate, the State's prinary task is to preserve and ensure
the survival of the institutions responsible for the social dialogue, for
solidarity among citizens and for donestic and external security, in order to
safeguard civil harmony and the progress of the nation as a whole. This State
activity unquestionably enconpasses the country's econom ¢ advancenent as a
means of permtting social and cultural activity to develop, with effects on
the popul ati on as a whol e.

25. Thus, closer relations between citizens require an effort on the part of
the State to encourage creative and innovative activity and interchange both
anong citizens and beyond the borders. To attain this objective, the State
provides facilities, elimnates the various obstacles that hinder econonic
enterprise (small, nediumor |arge-scale) in the various spheres of activity
and fosters the integration of individuals within the enterprise, so that they
may nmake use of their skills and participate in the task of production and
creation, thereby ensuring not only their survival, but also their own
advancenent while retaining their freedom

26. The question neverthel ess arises whether the State is capabl e of
assum ng responsi bility for econom ¢ production w thout jeopardizing
denocracy. This question can only be answered in the light of the past
experience of certain countries and the results achieved. Entrusting the
Covernnent with responsibility for produci ng goods and services undeni ably
endows it with additional power wi thout any guarantee of efficiency. However,
far nore serious is the likelihood that this further increase in power wll
strengthen the position of the adm nistration vis-a-vis the other branches of
power, thereby posing a threat to freedom which is an essential conponent of
denocracy. However, it is accepted that the State nust performcertain
econom c activities that are not profitable but necessary for the community or
pave the way for profitable activities.

27. Lastly, is it possible to i nagi ne a denocracy without ethical or nora
principles, alongside | aws and regul ations, to guide the conduct of

i ndi viduals within society and towards their fellows? Such a denocracy can

only be inert and lifel ess and consequently will be of no benefit either to
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the individual or to the conmunity as a whole. |[|ndividuals cannot expect to
benefit fromall the advantages of fered by denocracy w thout fully integrating
thensel ves in society by participating in its preservation, advancement and
protection. It is therefore essential to instil in education at all levels a
sense of justice and common purpose, and al so the idea of service, collective
wel fare and sacrifice, which are inherent in denocracy. |If denobcracy enabl es
the individual to develop within his social environment by exercising his
rights w thout hindrance, society in turn expects that at |east the individua
will not jeopardize it through the exercise of those rights.

1.  MANS OF PROMOTI NG A DEMOCRATI C SOCI ETY
28. It mght seeminpossible to pronote a denmbcratic society w thout taking
into consideration its fundanmental elenments, nanely the citizen and the
various groups, trade unions, clubs and political parties, as it is within
these associations that the individual is able effectively to develop his
abilities and defend or put forward his views on the affairs of society and
its problens. Not only are human groups indi spensabl e for dialogue, a
fundanental el enent in a genuine denocracy, but they al so provide
i rrepl aceabl e psychol ogi cal support for individuals, who find in them
sust enance and confort based on jointly devised projects, affinities or
i nterests.
29. It is recognized that the free consent of citizens lies at the root of
all the political and juridical relations linking themw th public or private
groups, since freedommeans the capacity to judge, to decide and to act on
one's own, free fromany formof constraint or unlawful violence. A
denocratic society cannot do without the participation of its nenbers, who
have the power to decide on the future of its own groups and institutions.
Consequently, it integrates themby offering thema wealth of opportunities to
act and to express thensel ves. However, the capacity to integrate is a
tangi bl e indicator of a society's flexibility, of its ability to find
solutions to its problens with the support of its nenbers. These are
characteristics of a denocratic society, and al so indispensabl e el enments in
its advancenent and mai nt enance.
30. However, limts have to be set on this freedom which is accepted and
recogni zed, failing which it nmay give rise to disorder and insecurity: hence

the need to establish a legitimate public order and public authority,
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i.e. constituted with the participation of the magjority of citizens. 1In
practice, it is the State, acting through the representatives of the nation
whi ch enacts | aws and ensures they are obeyed by nmeans of its courts and
police. Gtizens can only acqui esce in these checks on their freedom since
they have been introduced to protect it within the bounds and franmework of

soci ety.

31. Thus, the sense of freedom energes as a decisive and irrepl aceabl e means
for individuals to ensure their preservation in a human environnment to which
they are not necessarily suited. However, this freedomallows individuals to
i nvent, and even develop with others, a social order through which everyone
may express hinself without fear, and al so perhaps productively. This inplies
a duty not only to respect the rights of others, but also to understand their
probl enms. Thus, by reasonably exercising the freedons they enjoy by virtue of
the law, citizens may effectively participate in the inprovenent and anendnent
of the law, and al so the furtherance of denocracy.

32. That having been said, for individuals to be able to fulfil thenselves
by using their abilities, freedomnust be hedged by certain conditions, the
first of which is ownership of property, ownership not only of the neans of
production, but any property, the fruit of the work of the individual or of
his famly and the instrument which enables himto act, progress, defend and
protect hinself, and contribute to expressions of solidarity with other
citizens. For this reason, in order to further denocracy it is necessary to
protect property in order to enable individuals to preserve their own freedom
and nmobility. A citizen who ows nothing is unable to feel any concern for
the affairs of society. He is marginalized, occasionally in revolt but
frequently at the mercy of decisions taken without his participation and which
he is unable to oppose. This inportant fact has been taken into consideration
by all those who advocate the establishnment of the so-called banks for the
poor and di sadvant aged.

I V. HOW DEMOCRACY CAN ENSURE THE REALI ZATI ON OF ECONOM C, SOOI AL
AND QULTURAL R GHTS

33. It is commonly stated that there can be no rights w thout correspondi ng
duties. In addition, any such rights will only have any real substance if
their reciprocal relationship with duties exists within a political and soci al

systemof relations. Consequently, it is inpossible for a right to becone
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reality unless it is recogni zed and guaranteed and its violation penalized, in
other words, if it exists within a political society governed by the rule of
law, and is vested in citizens by laws which it is their duty to obey.

34. If there are economc, social and cultural rights for the benefit and at
the disposal of the individual, they nust not be nerely rhetorical but nust
take on a substance that necessarily entails duties, but for whon? W know
that a famly's primary duty is to ensure the subsistence and education of its
menbers, to enable themto take responsibility for their lives in a fully

i ndependent and autononous nmanner. My the sane be said of the State? In the
opi nion of some, the State, which possesses kingly prerogatives, should assune
responsibility for ensuring that citizens are capable of exercising their
recogni zed rights. Wile an individual may find hinself in material need and
consequently incapable of properly exercising his rights because he has not
recei ved adequate training, a State cannot be in such a situation because it
possesses a territory that provides it with the wealth it needs. Thus, the
State can and nust ensure that fromtheir earliest years citizens receive the
m ni mrum neans of subsi stence to enable themto becone responsible adults. 1In
other words, the State has a fundamental duty, on the one hand, to create and
mai ntain the conditions necessary for individuals to exercise their rights
and, on the other, to elimnate those obstacles of a non-econom c nature that
stand in their way. This is the capacity that has nmade it possible to found
States, because their functions are indispensable for individuals to enjoy
their rights.

35. Because a denocratic society allows citizens to participate in choosing
those who govern and in devising the | aws governing society, it gives themthe
power to determ ne who nay and shoul d take on the duties corresponding to the
rights granted. Thus, by requiring citizens to participate in public affairs,
denocracy prepares themdirectly and indirectly to exercise econonic, socia
and cultural rights. Participation is in fact indispensable in order to
trigger economc growth, so that society acquires the means of soci al

progress. Society thus makes it possible to ensure equal conditions for all
citizens, which is the ultinmate objective of a Covernnent and the basis of any
denocracy. However, a denocracy's worth is judged by the capacity of the
individuals making it up not only to participate and to be associated in

preparing decisions - directly, or indirectly through their representatives,
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but al so subsequently to be able to amend them Participation is linked to
the integration of the individual into a circuit of productive activities
which formpart of an econony nore or less open to the outside in order to
permt trade and growh, thereby allow ng citizens the necessary liberty to
exercise their economc, social and cultural rights. However, in a denocratic
society governed by law, the representative authorities remain under the
control of citizens and are consequently required to work for progress and
growth in a peaceful environnent. Al the aforenentioned characteristics are
i mportant because they do not | eave the adm nistration of society w thout
sanction and wi thout responsibility, and because they thus directly invol ve

citizens in exercising their rights.
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and consol i date new or restored denocracies”;
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overcom ng obstacles to the establishment of a denocratic society
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