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. 1 NTRODUCTI ON

1. On 16 Decenber 1996, the General Assenbly adopted resolution 51/160,
entitled "Report of the International Law Conmi ssion on the work of its forty-
eighth session". |In paragraph 6 of that resolution, the Assenbly encouraged
Governnents that mght wish to do so to provide their comments and observati ons
inwiting on the report of the Wirking Goup on International Liability for

I njurious Consequences Arising out of Acts not Prohibited by International Law,
annexed to the report of the International Law Conmission,! in order that the
Commi ssion mght, in the light of the report of the Wrking G oup and such
comment s and observations as m ght be made by Governnents and those that have
been nade in the Sixth Commttee, consider at its forty-ninth session howto
proceed with its work on the topic and nake early recomendati ons thereon.

2. By a note dated 31 Decenber 1996, the Secretary-CGeneral invited Governnents
to submt their comments pursuant to paragraph 6 of resolution 51/160.

3. As at 14 April 1997, a reply had been received fromthe United States of
Anerica, which is reproduced in section Il below. Additional replies will be
reproduced as addenda to the present report.
[1. COWENTS AND OBSERVATI ONS RECEI VED BY GOVERNVENTS
UNI TED STATES OF AMERI CA
[Oiginal: English]
[11 April 1997]

I nt r oducti on

1. In paragraph 6 of its resolution 50/160 of 16 Decenber 1996, entitled
"Report of the International Law Commi ssion on the work of its forty-eighth
session”, the General Assenbly encouraged Governnments who might wish to do so to
provide their comrents and observations in witing on the report of the Wrking
Goup on International Liability for Injurious Consequences Arising out of Acts
not Prohibited by International Law, in order to guide the Commission inits
consideration at its forty-ninth session on howto proceed with its work on the
t opi c.

2. The Governnent of the United States of Anerica is pleased to provide the
foll owi ng comments and observati ons.

Overvi ew

3. The International Law Commi ssion has been considering this topic since
1978. The conceptual framework for the topic has varied greatly over the course
of the work. The initial approach focused on devising a schenme inposing
liability for actual injury or harm enphasizing procedural obligations of
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States; e.g., cooperation with regard to preventative neasures, notification and
negotiations for reparation in the event of harm

4. During this period, consideration of the topic appeared to be based on the
theory that States should only be liable for activities not prohibited by
international |law that caused or threatened to cause significant physica
transboundary damage. Moreover, many International Law Conm ssion nenbers took
the position that the activities covered should only include those wi dely
recogni zed as bei ng ul trahazardous.

5. Lat er approaches addressed the nmuch broader concept of having liability
flow fromactivities "that entail a risk of significant transboundary harnt.

6. The reactions of States to this topic, as reflected in debates of the Sixth
Comittee, have varied widely in recent years. 1In 1996, the International Law
Commi ssion formed a Working Group to reviewthe topic in all its aspects. The

Wirking Goup presented a report containing 22 draft articles, along with a
conmentary thereto.' The International Law Commi ssion was not, however, able to
examne the draft articles at its forty-eighth session in 1996.

7. The draft articles, presented as if to formthe basis of a treaty, describe
a very broad and anmbitious reginme. The 22 draft articles are divided into three
chapters covering, respectively, "General provisions", "Prevention" and

"Conpensation and other relief”.

8. Chapter | (articles 1-8) sets forth the basic paranmeters of the proposed
regi ne and some of the fundanental obligations of States. The regine applies to
all activities not prohibited by international |aw which involve a risk of
significant transboundary harm (article 1 (a)). A bracketed proposal woul d
extend the scope even further to include activities that entail no such risk but
whi ch neverthel ess cause such harm (article 1 (b)).

9. Articles 3 and 4 obligate States to prevent or mnimze such risk and,
where harmoccurs, to mnimze its effects. Article 5 declares that "liability
arises fromsignificant transboundary harm caused by an activity referred to in
article 1 and shall give rise to conpensation or other relief".

10. Chapter Il (articles 9-19) sets forth certain obligations of States
relating to the prevention of harm |In particular, a State nust ensure that
covered activities do not occur on their territories without prior authorization
by that State, which could not be given before the State undertook an assessnent
of the risk of significant transboundary harm posed by the proposed activity
(articles 9 and 10). Whiere the assessnent indicates such a risk, the State nust
notify other States likely to be affected. Those States nay require the "State
of origin" to enter into consultations "with a view to achi eving acceptabl e

sol utions" based on a set of "factors involved in an equitabl e bal ance of
interests" (articles 17-19).

11. Chapter Il (articles 20-22) outlines two distinct approaches for pursuing

conpensation or other relief in the event of significant transboundary harm

The first approach requires States of origin not to discrimnate agai nst persons
who have suffered such harm and who seek relief within that State's judicial or
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adm ni strative systens (article 20). Article 20 does not, however, expressly
appear to require States to allow such recourse in the first instance. The
second approach requires the State of origin to enter into negotiations with
other affected States, at their request, "on the nature and extent of
conpensation or other relief" (article 21), based on another set of "factors for
negoti ation" (article 22).

Ceneral comments

12. Although the draft articles are presented as if to formthe basis of a

bi nding instrument, the United States continues to believe that the work shoul d
be devoted to crafting non-binding guidelines or general principles. Agreements
already in existence or under negotiation suggest a need for liability regines
closely tailored to the particular circunstances of the activity in question and
the parties involved. The United States does not believe that it is feasible,
or even necessarily desirable, to elaborate a single binding regine to cover al
cases.

13. The general comentary to the draft articles provided by the Wrking G oup
begins with the assunption that:

[t]he frequency with which activities permtted by international |aw but
havi ng transboundary i njurious consequences, are undertaken, together wth
scientific advances and greater appreciation of the extent of their
injuries and ecological inplications dictate the need for sone
international regulation in this area

14. The United States believes that, while this is undoubtedly true, the
"international regulation in this area" ought to proceed, as it has been
proceeding, in careful negotiations concerned with particular topis (e.g., oi

pol | uti on, hazardous wastes and transboundary environnental inpact assessnents)
or particular regions. Gven the rapidly devel oping circunstances of these
negoti ations, the International Law Conmi ssion will be hard-pressed to el aborate
anything on this topic beyond general principles of a non-binding nature.

15. In addition, the United States reiterates its concern that the work of the
International Law Conm ssion on this topic has steadily expanded in scope. The
draft articles would obligate States to set up a permtting and environmenta

i npact assessnent process for virtually all activities, public or private, that
coul d cause significant transboundary harm and inplies State liability for al
such harm This approach is unacceptable to the United States. In order to
produce a useful document likely to command consensus, the International Law
Commi ssion should narrow the focus in a nunber of respects, as discussed bel ow

Conments on chapter | (articles 1-8)

16. As provided in article 1 (a), the scope of the present draft articles would
apply to "activities not prohibited by international |aw which involve a risk of
causi ng significant transboundary harnf. The Wirking G oup has specifically
asked for views as to whether the scope be extended to cover other activities
not prohibited by international |aw which do not entail a risk of causing
significant transboundary harm but nonet hel ess cause such harm The Wrking
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G oup al so asked for views on whether article 1 should be supplenmented by a Iist
of activities or substances to which the articles apply or whether it should be
confined, as it is now, to a general definition of activities.

17. In the viewof the United States, article 1 (a) is already too broad and
certainly should not be expanded as suggested. |In the view of the United
States, article 1 (a) should actually be narrowed to enconpass only

ul trahazardous or particularly hazardous activities. To inpose liability (as
article 5 does) for all legal activities which involve any risk of causing
significant transboundary harm brings the scope of the topic to a virtually
unmanageabl e | evel , one far beyond that currently recogni zed by customary

i nternational |aw or any existing convention

18. To extend the regine even further, to enconpass additional activities that
do not entail any risk but neverthel ess cause harm is beyond contenplation

19. If agreenent is reach to limt the topic to ultrahazardous or particularly
hazardous activities, as the United States proposes, it mght be useful to
devel op a list of such activities, although any |ist devel oped shoul d not
purport to be exhaustive. New activities may occur in the future that deserve
to be covered.

20. The United States would also like to raise a related concern

Article 1 (a) does not define or limt the term"activity". As such, all
activities not prohibited by international |aw which involve a risk of causing
significant transboundary harm would be covered. In theory, this could include
the inposition of econom c sanctions, even United Nations-nandated sanctions, or
even other legitimate economc policies that States may inplement. If this is
not the intent, and the United States believes that it is not, then the
International Law Comm ssion should make it clearer that the scope of the draft
articles is limted to physical harmonly.

21. Article 5 asserts that "liability arises fromsignificant transboundary
harm caused by an activity referred to in article 1 and shall give rise to
conpensation or other relief". The Wrking Goup has noted that chapter III,
dealing with the nodalities for seeking conpensation and other relief, have been
drafted in a flexible manner and do not inpose "categorical obligations". The
Wirki ng Group has specifically sought coments on this approach

22. The concerns of the United States with respect to the liability provisions
of the draft articles relates nore to article 5 itself than to the provisions of
chapter Il1l. As drafted, article 5 is both anbiguous and troubling. To say
that "liability arises fromsignificant transboundary harm' is to | eave open the
question of precisely who (or what) is liable. Are States liable in every such
case? Are private entities ever liable? Are States and private entities ever
jointly and severally liable?

23. Gven that the draft articles are presented as if to formthe basis of a
treaty, one mght assune that they seek to inpose obligations only on States,
not on private entities. The commentary to the draft articles does not shed

useful light on this key question, instead stating that "the principle of
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liability is without prejudice to the question of ... the entity that is liable
and nust nake reparation”.

24. The United States does not believe that, under customary international |aw,
States are generally liable for significant transboundary harm caused by private
entities acting on their territory or subject to their jurisdiction or control
Froma policy point of view, a good argunent exists that the best way to

m nim ze such harmis to place liability on the person or entity that causes
such harm rather than on the State. Indeed, as the commentary itself observes,
sone specific regines already in existence, such as the 1993 Conventi on on G vi
Liability for Danage Resulting fromActivities Dangerous to the Environment,
take this approach; others do not. The point is that the draft articles do
not hi ng to advance the understanding of this central point and may in fact serve
nerely to confuse natters.

Conmments on chapter Il (articles 9-19)

25. Articles 9 and 10 together require States to prohibit the carrying out of
any activity involving a risk of significant transboundary harm w thout prior
government al aut horization, which nmust be preceded by an environnmental risk
assessnent (including assessnent of the risk of significant transboundary harm.
These articles appear to be prem sed on the existence of "command and control”
econom es of the sort that have generally di sappeared in favour of market-
oriented econom es, in which Governnments exercise nore limted regul atory
control

26. In short, fewif any Governments could actually carry out the envisioned
ri sk assessnents for all covered activities that may be carried out by private
actors on their territory or otherw se subject to their jurisdiction or control
A nore feasible approach mght be to require states only to conduct risk
assessnents for such activities carried out by the Governnments thensel ves

M nim zing the risks posed by private activities could be addressed through
donestic liability aws and private insurance progranmes.

Conments on chapter 11 (articles 20-22)

27. Wth respect to chapter Il1, the United States endorses the principle
articulated in article 20 that States should not discrimnate in providing
access to their judicial systens for those seeking relief fromsignificant
transboundary harm al though such access in the view of the United States need
not be identical to access provided to individuals with clains of harm occurring
inthe State of origin. Wile article 20 clearly prohibits this kind of
discrimnation, the United States questions why it does not appear to require a
State or originin the first instance to provi de access to those seeking reli ef
from significant transboundary harm

28. More generally, the United States endorses the flexible approach of

article Ill, which contenplates the two avenues that are generally open to those
seeki ng conpensation or other relief in such situations (access to courts in the
State of origin and State-to-State negotiations). In sone circunstances, it may

be nost appropriate for victins of significant transboundary harmto seek
redress through the judicial or admnistrative systens of the State of origin.

/...
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In other circunstances, particularly where the transboundary harmis w despread
or is actually caused by an agent or instrunentality of a Governnment, State-to-

State negotiations may be the best approach.

Not es

' Oficial Records of the General Assenbly, Fifty-first Session, Supplenent
No. 10 and corrigendum (A/51/10 and Corr.1), annex I.




