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| NTRODUCTI ON
1. At its fifty-first session, the General Assenbly, on the recomendation of

the General Conmttee, decided at its 3rd plenary neeting, on 20 Septenber 1996
to include in the agenda of the session the itementitled "Report of the

I nternational Law Conmi ssion on the work of its forty-eighth session"! and to
allocate it to the Sixth Conmittee.

2. The Sixth Committee considered the itemat its 31st to 41st, 48th and 49th
meetings, held from4 to 8 and 11 to 15 and on 27 Novenber 1996. The Chairman
of the International Law Commi ssion at its forty-eighth session

M. Ahmed Mahiou, introduced the report of the Commission: chapters | and Il at
the 31st neeting, on 4 Novenber; chapter 11l at the 34th nmeeting, on 7 Novenber;
chapters IV, V.and VI at the 37th nmeeting, on 11 Novenber; and chapter VIl at
the 40th neeting, on 14 Novenber. At its 48th meeting, on 27 Novenber 1996, the
Sixth Conmmittee adopted draft resolution A/C 6/51/L.17, entitled "Report of the
International Law Conmm ssion on the work of its forty-eighth session". The
draft resolution was adopted by the General Assenbly at its 85th neeting, on

16 Decenber 1996, as resolution 51/160.

3. By paragraph 17 of resolution 51/160, the General Assenbly requested the
Secretary-Ceneral to prepare and distribute a topical sunmary of the debate held
on the Commission's report at the fifty-first session of the Assenbly. In
conpliance with that request, the Secretariat has prepared the present docunent
containing the topical summary of the debate.

4. The docunent consists of five sections: A State responsibility; B. State
succession and its inpact on the nationality of natural and |egal persons;
C. International liability for injurious consequences arising out of acts not

prohibited by international |aw, D. Reservations to treaties; and E. GCeneral
concl usi ons and recomrendati ons.
TOPI CAL SUMVARY
A.  STATE RESPONSI BI LI TY
[ See A/ CN. 4/ 479/ Add. 1]
B. STATE SUCCESSI ON AND I TS | MPACT ON THE NATI ONALI TY
OF NATURAL AND LEGAL PERSONS

1. General observations

5. The Conmi ssion's work on the topic was generally welconed. It was pointed
out that the subject involved an analysis of the respective roles of nationa

' Oficial Records of the General Assenbly, Fifty-first Session, Supplenent
No. 10 and corrigendum (A/51/10 and Corr.1).
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and international lawwith regard to nationality. While the primary role of the
former was recognized, it was stressed that international |aw inmposed certain
restrictions on the freedomof action of States, particularly in the area of
human rights. Wiile views differed as to the existence, at the current stage,

of a general right to nationality under international |aw, the inportance of
avoi di ng statel essness was enphasi zed.

6. As to the working methods, it was observed that the Conm ssion shoul d adopt
a flexi bl e approach involving both codification and progressive devel opnent of
international law. The point was nmade however that it was inportant to

di stinguish clearly between | ex lata and lex ferenda in this field.

7. The view was expressed that one of the basic objectives of the Comm ssion
should be to fornmul ate a conprehensive inventory of State practice from al
regions of the world. It was felt that the Conm ssion should restrict the

content of the topic to a mninumand not take up matters which did not need to
be regul at ed.

8. Ref erence was nmade to the Declaration recently adopted by the European
Commi ssion for Denocracy through Law (Veni ce Conmi ssion) on the consequences of
State succession for the nationality of natural persons. The remark was nade
that that docunent could provide useful guidance to the International Law
Commission. |In this context, enphasis was placed, nore generally, on the

i nportance of closer coordination among international bodies dealing with

i dentical issues.

2. Approach in addressing the two aspects of the topic

9. Most representatives agreed with the Conmi ssion's proposed approach to
separate consideration of the question of the nationality of natural persons
fromthat of the nationality of |legal persons and to give priority to the
former, which, it was argued, involved human rights, while the latter raised
probl emrs of an econom c order

10. The view was expressed however that the question of the nationality of

| egal persons al so gave rise to a nunber of inportant problens that nust be
addressed. It was al so observed that, in some cases of State succession, the
nationality of |egal persons might affect the property rights of individuals and
thus human rights as well.

3. CQutconme of the work on the topic of the
nationality of natural persons

11. Many representatives expressed support for the Comrission's prelimnary
suggestion that the result of the work on the topic of the nationality of

natural persons should take the formof a declaration of the General Assenbly
consisting of articles with coomentaries. |In this respect, the point was made

t hat such non-binding instruments had a certain | egalizing effect since an
action in conformty with them enjoyed the presunption of |awful ness; that

experi ence had denonstrated their inpact on relations anmong States; and that the

/...
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International Court of Justice had resorted to declarations as evi dence of the
opinio juris of the community of States.

12. There was also the view, however, that it was premature to decide at the
current stage on the final outconme of the work. Some representatives, noreover
favoured the el aboration of a binding instrument, which was consi dered nore
appropriate if the intention was to el aborate obligations of States or |ay down
rul es on specific situations regarding State succession rather than set out
general principles.

4, Comments on the Working Group's proposals concerning a
possible future instrunent on the nationality of
natural persons in situations of State succession?

13. Support was expressed for the Wrking Goup's proposal that the future

i nstrument should be divided into two parts, the first containing genera
principles concerning nationality in all situations of State succession, and the
second containing rules on specific situations of State succession. In
connection with the latter, it was considered appropriate to retain the

cat egori es which the Conmi ssion had adopted for the codification of the | aw of
succession in respect of matters other than treaties, rather than those which it
had adopted for succession in respect of treaties.

14. As regards the right to the nationality of one of the successor States, it
was felt essential that the instrument should provide for the right of every
national of the predecessor State to the nationality of a |east one of the
successor States. Attention was drawn to the fact that the Declaration of the
Veni ce Commi ssion enbodied the rule that, in all cases of succession, the
successor State nust grant its nationality to nationals of the predecessor State
residing permanently in the territory affected by the succession, a rule which
was considered to be in conformty with State practice and with genera
international law. It was further noted that, under the terns of the
Declaration, it was desirable for the successor State to grant its nationality
to persons originating fromthe territory in question who were nationals of the
predecessor State and who, at the tine of succession, were not resident in that
territory, and to permanent residents of such territory who, at the tinme of
successi on, had the nationality of a third State.

15. It was considered crucial that the future instrunent place enphasis on the
obligation of States to avoid statel essness. It was noted that the Declaration
of the Venice Comm ssion provided that the successor State nust grant its
nationality to any persons, whether permanent residents of the territory
concerned or persons originating fromthat territory, who woul d becone statel ess
as a result of succession, and nust not withdraw its nationality fromits own
nati onal s who have been unable to acquire the nationality of a successor State.

2 One del egation submtted witten comments on this issue, which are
avail abl e to the nenbers of the Commi ssion upon request.
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16. The view was expressed that a right of option existed under customary
international law. However, it was also held that there was no genera
obligation on the part of States to grant a right of option to individuals in
cases of State succession, nor was there a | egal basis for an individual to opt

for a second or third nationality. It was suggested that the time period during
whi ch a right of option could be exercised should not be shorter than five years
fromthe date of the pronulgation of relevant legislation. |t was observed that

the Decl aration of the Venice Conm ssion contained detail ed provisions on the

ri ght of option and al so included a new rul e which, however, was in conformty
with international standards of human rights, providing that the exercise of the
ri ght of option nust have no prejudicial consequences for the persons concerned,
particularly with regard to their right to residence in the successor State and
their novabl e or i mmovabl e property | ocated therein.

17. Support was expressed for the inclusion, in clearly drafted terns, of the
princi ple of non-discrimnation on the basis of ethnic, religious, linguistic or
other simlar grounds. It was pointed out that the Declaration of the Venice
Conmmi ssion al so contained provisions on non-discrimnation

18. The inportance of the principle of prohibition of arbitrary decisions was
enphasi zed.

19. Support was expressed for the inclusion of a provision ensuring access to
admi nistrative or judicial procedures and tinely issuance of rel evant deci sions.

20. The view was expressed that neasures should be taken to ensure that nmenbers
of a famly would have the sane nationality. It was suggested to use, in the
future provision on the unity of famlies, the expression "necessary neasures"
rather than the phrase "reasonabl e neasures".

21. Wiile the inmportance of the obligation to consult and negotiate in order to
resol ve any potential problens which may arise as a consequence of State
successi on was recogni zed, attention was drawn to the fact that such process
could be very lengthy and that, in the neantine, statel essness on a nassive
scal e coul d ensue.

22. The point was nade that only an affected or injured State would be entitled
to raise the issue of non-conpliance by another State of a provision enbodying
obligations of one State vis-a-vis other States. The view was further expressed
that, if norms were cast in terns of human rights provisions directly invocable
by an individual against the State, they would be ineffective unless an

enf or cenent mechani smwas provided; in the absence of such a mechanism the
rules woul d therefore need to be fornulated so as to nake them applicable in
inter-State rel ations.
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C. I NTERNATIONAL LIABILITY FOR | NJURI QUS CONSEQUENCES ARI SI NG
QUT OF ACTS NOT PRCHI BI TED BY | NTERNATI ONAL LAW

1. GCeneral approach to the topic

23. Many representatives noted that the topic involved mainly activities

typi cal of nodern industrial societies, such as those connected w th nucl ear
power plants, the chemi cal and space industries and maritine transport of
petrol eum and ot her dangerous or polluting substances, which certainly had
undeni abl e political and econom c val ue, but al so posed a considerable risk for
the safety of human beings and protection of the environnent. Such activities,
whet her conducted on | and, or on ships, aircraft or space objects, could cause
harmin other States or in areas which were not under the jurisdiction of any
State in particular. It was agreed that although States were free to carry out
or permt dangerous activities in their territory or other areas under their
jurisdiction, the question remained as to whether they shoul d be responsible for
harm caused to other States or common areas in such cases.

24. It was noted that at the time when the Commi ssion had included the topic in
its programe of work, some of its menbers and sone nenbers of the Sixth
Committee had thought it was presunptuous to venture into an area where nany
States considered that they had absol ute freedomof action. But that position
was no | onger defensible in the light of what the International Court of Justice
had said in paragraph 29 of its 1996 advi sory opinion on the legality of the
threat or use of nuclear weapons, to the effect that the general obligation of
States to ensure that activities within their jurisdiction and control respected
the environment of other States or of areas beyond national control was now part
of the corpus of international lawrelating to the environment. |t was further
noted that the trend in international law in the area under consideration would
seemto indicate that a general rule had devel oped which required States to
avoid harmor the risk of harmas a result of the activities in question. In
this regard, reference was made to principle 21 adopted at the United Nations
Conference on the Human Environnent, held at Stockholmin 1972, and reaffirmed
in many General Assenbly resolutions and principles 2 and 13 of the R o

Decl aration on Environment and Devel opnent.

25. The remark was nmade that the task of regulating the potentially detrinmenta
external effects of intensive industrial activities not prohibited by
international |law and finding a bal ance between the profits derived from such
activities and the burden caused to third parties could be achieved in various
ways, such as through the polluter-pays principle, which was not applicable in
all cases, or through a regime of civil or State liability or through a

conbi nati on of bot h.

26. Sone del egations attached priority to the topic of international liability
for injurious consequences arising out of acts not prohibited by internationa

| aw and commended the Working Group on its report. They considered that the
report of the Working Group provided a good basis for further work by the
Drafting Commttee. They shared the view that there were essentially two
elenents to be taken into account: the prevention, in the broadest sense of the
term of transboundary harmarising fromactivities not prohibited by
international |law, and conmpensation for transboundary harm The Wrking G oup

l...
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had rightly assunmed, it was felt, that there was nothing to prevent a State from
engaging in activities not prohibited by international |aw, even if such
activities could cause harm beyond national frontiers, but that its liability

m ght be triggered even if the activities were characterized as lawful. 1t was
not ed, however, that in sone instances, points nmentioned only in the comentary
shoul d be brought into the text of the articles while, in others, additiona
articles were required.

27. It was noted that a fundamental flaw that had i npeded progress on the topic
since its inception was the question of its theoretical basis and its
relationship to State responsibility. It was felt that the fact that certain

activities were not prohibited by international |aw was irrelevant to the
question of liability and conpensation. Most activities that caused harm were
not illegal. |In order to elimnate sone of the conceptual confusion, it was
proposed that the title of the topic should be changed to sonething |ike "The
prevention of and conpensation for transboundary harnf

28. Sone other representatives, however, expressed reservations about the

Commi ssion's work on the topic. They urged the Comm ssion to take the concerns
of Governnments into account in the planning of its future work. They noted that
in seeking to fuse concepts of environnmental inpact assessment and liability the
Commi ssion had raised difficult issues. Moreover, existing agreenments showed
the need for liability regimes closely tailored to particular activities. They
considered that it was not feasible or even necessarily desirable to establish a
single regime for all cases, and certainly not a binding one. They felt that
the draft articles would obligate States to establish an environmental inpact
assessnent process for virtually all activities which mght cause significant
transboundary harmand they inplied State liability for all such harm In their
view t he Commi ssion should narrowits focus and linmt the topic to particularly
hazardous activities, and any reginme in this area should pronote internationa
cooperation and negotiation rather than inpose binding obligations to assess

ri sks and provi de conpensation or other relief.

2. Scope of the topic

29. As regards the scope of the topic, it was noted that the basic issue was
one of reconciling the right of a State to engage in |lawful activities and the
right of a State to enjoy its facilities without disruption resulting fromthe
activities of another State. To reconcile those rights required the application
of the principle sic utere tuo ut alienumnon | aedas, which inevitably led to
measures to prevent harmand to liability where harmoccurred. Many del egati ons
expressed satisfaction with the approach reflected in the draft articles and
regarded them as an adequate basis for further work.

30. Sone representatives felt that the Wrking Goup had rightly chosen not to
draw up a list of activities involving a risk of transboundary harm as it was
i npossible to foresee all activities which mght involve a risk in the future.
Any such list would run the risk of being inconplete and would have to be
updated regularly, given scientific and technol ogi cal progress which increased
the risk of transboundary harm In addition, except in the case of sone
specific activities, the risks and harm which mght arise froman activity
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depended basically on the manner in which it was carried out and its context.
The view was expressed, however, that it would be useful to include a nerely
illustrative list in article 1, for it would then be easier to oblige States to
take preventive neasures with regard to the listed activities and substances.

31. As regards article 1, sone representatives stated that activities other
than those involving a risk of causing significant transboundary harm shoul d be
i ncluded, for otherwi se the possibility of relief for third-party danage caused
by industrial emnissions or exhaustion from conbusti on engi nes, for exanpl e,
woul d be excluded. The coment was al so nmade that although it m ght seem
onerous to inpose liability on States for activities with unforeseen
consequences, it would be nmore unjust to | eave innocent States to bear the

| osses alone. Moreover, to inpose liability for unexpected |osses, it was felt,
woul d provide an incentive for States to be particularly vigilant, and the
foreseeability of risk was factored into the draft articles as an elenent to be
consi dered in negotiations for conpensation. In that connection, it was noted
that the obligations with respect to prevention contained in chapter Il of the
draft articles should not be applied to activities under article 1 (b), but the
obligations with respect to conpensation contained in chapter IIl should be
applied to them

32. Sone other delegations felt that the scope of the draft articles should not
be broadened: article 1 (a) was already too broad. To inpose liability
(article 5) for all legal activities which involved any risks of significant
transboundary harm made the proposal unmanageabl e; any extension of the reginme
was beyond contenplation. |f the topic was limted to particularly hazardous
activities, it mght be useful to produce a nerely illustrative list of such
activities. An additional problemwas that article 1 (a) did not define
"activity"; the text would seemto apply even to legitinmate econom c or

devel opnent policies. Furthernmore, article 2 (b) defined "transboundary harnt
essentially without limts; the fornulation should be limted to physical and
attendant econom ¢ harm

33. It was also noted that article 1 had failed to define the term"significant
transboundary harnt, which was pivotal to the whole reginme. That om ssion was
consi dered by some del egations all the nore significant because article 21
referred merely to negotiations, making no provision for nandatory judicia
settlenent of clains. |In that connection, paragraph (4) of the comentary to
article 2 was considered neither a substitute for a prescription, nor hel pfu

for operational determination. |In the event that a definition was unattai nable,
provi sion should be nade for a procedure which went further than nere
negoti ati ons.

34. As to whether the scope of the draft articles should be expanded, the view
was al so expressed that the main point was that the injured parties nust be able
to obtain conpensation or other relief, regardl ess of whether the activity had

i nvol ved a risk of causing harm The consequences of the harm nmust be
conpensated, and the State in whose territory the harmoriginated rmust assune
its responsibility in accordance with the principle that a State was responsi bl e
for activities occurring inits territory and affecting other States. That did
not rule out the civil liability of individuals. It was further stated that the
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liability of a State would be increased if it had not taken or had viol ated
preventi ve measures

35. As regards article 2, it was stated that the definitions in

subpar agraphs (a) and (b) posed no problenms, but created a possible overlap
between the criteria of territory, jurisdiction and control in subparagraphs (c)
and (d), which it would be difficult for an instrument of the current type to
resolve. It was also stated that jurisdictional control or sovereignty over a
territory did not per se constitute a basis for international liability of
States, for what was crucial was the actual control of operations taking place
within the territory of a State.

36. Article 3 was considered, by sone representatives, a fundanmental provision
whi ch recognized the limtations on a State's freedomof action, and its precise
formul ati on nust be approached with extrene care.

37. Article 4 was also viewed as a statenment of principle, and nust therefore
be carefully fornulated. It was noted that paragraph (1) of the comentary to
article 4 spoke of preventing or mnimzing harm whereas the article provided
primarily for preventing or minimzing risk; also, the term"due diligence"
appeared in paragraph (4) of the comentary to article 4, but did not appear in
the articles. It was also suggested that the basis for the obligations
contained in chapter Il could be strengthened by replacing "appropriate" with
"possible" in article 4. Article 4 was al so endorsed because it provided that
all States nust take appropriate neasures to prevent or mnimze the risk of
transboundary harm That was considered an obligation of "due diligence", in
accordance with State practice and international jurisprudence.

38. The inclusion of draft article 5 was welconed. It was stated that in draft
article 5 on liability for transboundary harm it would have been preferable to
state the principle of conpensation with greater clarity and precision. That
article should be coordinated with the articles in chapter 11, which stipul ated
t hat conpensation for harm shoul d be subject to negotiations between the State
of origin and the affected State, in accordance with the principle that the
victimof harmshould not be left to bear the entire loss. That view, it was
stated, resulted froman overly limted conception of liability for lawful acts,
whi ch shoul d be nodified in the context of chapter IIl of the draft as well. It
was stated that article 5 on liability, needed to be nore precise and that it
shoul d be nade clear in the text that not only persons and property but also the
environnent were protected. |In addition, it was noted that it was unclear from
the text what exactly conpensation was due for; as a mninmum conpensation
shoul d be given for costs incurred.

39. The principle of cooperation laid dowmn in draft article 6 was consi dered
essential for determning the best way to prevent or mnimze the risk of
causi ng significant transboundary harm |t was considered prudent to enlist the
aid of international organizations, which were the ideal forumfor reconciling
the conflicting interests of States, as long as their intervention did not
present an obstacle to risk prevention and reduction. Sone del egations al so
felt that article 6 could be clarified by nmaking explicit the duty of
notification in cases where harm had occurred, even though that was inplied in
the duty to cooperate in good faith.
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40. As regards article 7, it was noted that it would benefit froma provision
to the effect that States nust ensure that effective recourse was available in
nati onal courts; as it stood, there was no clear duty to do so.

41. In general, articles 9 to 19 were considered in keeping with internationa
practice as reflected in treaties and in the pronouncenents of internationa
organi zati ons and ot her non-binding international instrunents. It was agreed

that the obligation of prevention gave rise to consequences relating principally
to the extent of compensation. The principle of liability for awful acts nust
be kept separate fromthat of liability for unlawful acts, which was the result
of a violation of the primary rule.

42. It was suggested that there should be a separate article on nonitoring and
that article 9 should explicitly state that States nust not authorize activities
involving a risk of transboundary danmage unl ess neasures were taken to prevent
such damage fromoccurring. In this regard, it was stated that the comentary
was nore clear and precise than the article itself.

43. The comment was nade that the "assessnent" required by article 10 shoul d be
replaced by the nore specific "environnmental inpact assessnment"”, prescribed in
principle 17 of the R o Declaration on Environment and Devel opnment and now an
accepted concept in international environnmental |aw.

44, Sonme del egations felt that article 13 should clarify that, where an
assessnent indicated a risk, notification should be provided before
aut hori zation was given according to articles 9 and 10.

45. The qualifier "whenever possible and by such neans as are appropriate" in
article 15 was found too vague. Also, in order to ensure that the information
provided was the sane as that given to potentially affected States, it was
proposed that the article should use the sane wording as article 13, and refer
to "available technical and other relevant information on which the assessment
i s based".

46. Wiile it was agreed that it was inportant to protect information which was
vital to national security or industrial secrecy, it was al so suggested that
article 16 should reflect the elenment of proportionality, particularly when the
harm origi nated in the busi ness whose secrets were bei ng protected.

47. Article 17 was considered to a large extent to be a codification of certain
basi ¢ principl es of good-nei ghbourliness. Paragraph 3 of the article, it was
noted, nmade it clear that conpleting consultations did not free the State of
origin fromliability and that it was obliged to take into account the interests
of the affected State. Therefore, it was felt that a nore conprehensive duty to
settle disputes through a third party ought to be considered, especially as the
procedure in the donestic courts of the State of origin, discussed in the
general comentary to chapter 111, was not explicitly evoked in the text.
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3. Approach to liability and conpensati on

48. Some representatives considered the approach taken to the issue of
conpensation or other relief in chapter IIl of the draft to be in the right
direction. They warned, however, against term nological confusion. They stated
that they were prepared to accept the exclusion of "absolute liability" or even
"strict liability", as indicated in paragraph (1) of the general comentary to
the chapter, provided that it was accepted that no-fault liability was not al so
excluded. In their view, there would, after all, be no basis for compensation
if there were no provisions for no-fault liability. They also felt that an
effort mght be nmade to go a little further with respect to the obligation to
negotiate by including requirenents to conclude an agreenent with the affected
State or individuals and to make effective conpensation, on the assunption that
at a later stage a dispute-settlenent nmechani smwould be provided in order to
enforce the obligation. A reservation was expressed with the | anguage in the
comentary to article 21 to the effect that the principle that the victimof
harm shoul d not be left to bear the entire loss, inplied that conpensation or
other relief mght not always be full. That so-called principle could be used
as a pretext to victimze neighbouring States by carrying out activities which
caused significant transboundary harm

49. It noted that one inportant issue in this chapter of the articles was
whet her conpensation was due even if the State of origin had diligently
attenpted to prevent transboundary harm Draft article 22 (b) seened to suggest
that an inportant factor in conpensation negotiations was the extent to which
due diligence was exercised; that inplied that there was an obligation of due
diligence to prevent harm and not an absolute obligation to prevent it. In
this connection it was noted that a due diligence standard was not appropriate
for all activities that mght cause significant transboundary harm as there
were certain ultra-hazardous activities that m ght denmand a strict liability
standard. The use of the phrase "due diligence" would seemto entrench
unnecessarily a standard of liability that was subject to devel opnent in the
international legal regine - for exanple, as environnental crises became nore
acute - leading to a stricter approach to liability, and could be replaced by
"al | appropriate neasures" (see also para. 31 above).

50. Sone other representatives, however, were of the viewthat the liability
regi ne should not be extended to address conpensation and other relief with
regard to States which did not take preventive neasures. It would go too far
intheir view, to require States to provide conpensation for all sorts of
significant transboundary harm It was going even further to propose State
responsibility for violation of preventive neasures.

51. The view was al so expressed that the liability of the State coul d be
conceived only residually vis-a-vis the liability of the operator of the
activity at the origin of the transboundary harm Recognition of the residua
liability of States for harmcaused by lawful activities would itself constitute
a very considerabl e devel opnent of international |aw. States would be unlikely
to accept such a developnent in a general form To date, they had accepted it
only in specific treaties such as the Convention on International Liability for
Damage Caused by Space bjects of 1972. There, however, the States originating
t he Convention had consi dered space activities as activities reserved
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exclusively to States, which would clearly not be the case for all the
activities envisaged in the draft articles under consideration. 1t would
therefore be preferable to nake the draft articles a sort of conpendi um of
principles, to which States could refer when establishing specific reginmes of
liability. That would be a realistic, pragmatic and constructive approach to
the topic.

52. The definition of "conpensation or other relief" in article 5 was found

anbi guous, for it left open the question of precisely who or what was |iable.

If the draft articles were neant to be the basis of a treaty, it mght be
assunmed that they inposed obligations only on States and not on private
entities. It was noted that under customary international |aw States were not
generally liable for transboundary harm caused by private entities. In the view
of these del egations, the best way to mnimze such harmwas to assign the costs
to the person or entity causing it and not to the State.

53. One view did not agree with the language in the comentary to draft
article 22 that the Comm ssion considered that the obligations to prevent
transboundary harm were not "hard" obligations and that their breach did not
entail State responsibility. According to this viewthe articles on prevention
were inportant in distinguishing the liability topic fromthe articles on State
responsibility. However, the obligation of prevention was a primary rule and
once that rule was breached the real mof secondary rules was entered, which
neant State responsibility. It was pointed out that the obligation of
prevention was not an innovation, but a general principle of |aw deeply rooted
in the international system Thus, according to this view, the obligation to
prevent transboundary harmwas a | ong-standing "hard" obligation of positive
international law, and a breach of such an obligation would entail State
responsi bility.

54. As regards the two alternative procedures for pursuing renedies, sone

del egations were of the view that they should be left open. For it m ght
sonetines be appropriate for victins to seek redress through the systens of the
State of origin; in other circunstances State-to-State negotiations m ght be
best .

55. It was stated that article 20 was a standard provision prohibiting
discrimnation, but it prescribed no duty for States to ensure a right of
redress, nor even a right of access to effective national foruns; that om ssion
shoul d be renedi ed.

56. It was felt that the provision in article 21 that conpensation shoul d be
negoti ated "in accordance with the principle that the victimof harm should not
be left to bear the entire | oss" seened at odds with the natural presunption
that the polluter should pay the entire loss, in the absence of circunstances
warranting an adjustnent. Furthermore, the dispute settlenment obligation was
very weak, which was a serious shortcoming that could be rectified, for exanple,
by conpul sory reference to the International Court of Justice or arbitration

57. It was also stated that the duty of conpensation arising out of such
liability could be performed directly by the operator or by neans of a two- or
three-tier systembased on the establishnment of a conpensation fund and anot her

/...
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means. However, only articles 5 and 21 of the current draft were devoted to the
codification of international liability. Moreover, the text contained no

provi sions concerning the nature of the liability or the measure of conpensation
and also failed to nake any distinction between the concepts of responsibility
and liability.

58. The conment was nmade that the availability of conpensation through a
specific international treaty should be another factor included in draft
article 22. Were exhaustive conpensation regi nes were provided, there was no
need for further State conpensation. Besides, many of the conpensation and
liability regi mes contained provisions which ruled out further action if
conpensati on was payabl e under a specific regine.

59. Subparagraphs (a), (b) and (c) of article 22 seened, to sone
representatives, to underm ne the concept of liability for lawful acts. In
particular, if subparagraphs (a) or (b) were retained, there would appear to be
a breach of obligation, in which case there was a duty of reparation that went
further than the liability envisaged in the draft articles. Subparagraphs (d)
to (j) seened reasonabl e when taken one at a tine, but together they seenmed to
erode the "polluter pays" principle. It was also felt that it mght be usefu
toinclude in article 22 a reference to the nmeans by which the State of origin
had notified the risk of significant transboundary harm for that factor m ght
affect the degree of liability.

4, Future work on the topic

60. A nunber of representatives endorsed the Conmmi ssion's view that the Wrking
G oup's report represented a substantial advance and they urged the Conm ssion
to proceed with its work towards the codification and progressive devel opment of
what was a separate field of international Iaw. The remark was made that the
distinction so clearly identified by the Wrking G oup woul d not be blurred at
all by the adoption of articles conprising residual rules which inposed
obligations on States without affecting the | awful ness of the activities they
were concerned wth.

61. Sone representatives felt that the future work should be focused on areas
whi ch had sone chance of commandi ng consensus, with a view to producing a set of
reconmended principles for practices rather than a multilateral convention

62. The view was al so expressed that the Conmi ssion shoul d approach the draft
articles as a text concerning an environnental protection reginme rather than
international liability. |If the Comm ssion decided to pursue its current
approach to the text, it was suggested that it should concentrate on fornulating
a few basic principles governing an environnental protection reginme with a view
to their adoption as a non-binding instrument by the General Assenbly, a
procedure in keeping with article 23, paragraph 1 (b), of the Comm ssion's
statute. According to this view, it would be a futile and time-consum ng
exercise to draft detailed articles that were intended to serve as the basis for
a convention.
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63. It was also stated that it was too early to decide whether to aimat a
convention or a | ess anbitious non-binding instrunent.

64. A view was al so expressed that the topic was devoid of substance. It dealt
with sic utere tuo ut alienumnon | aedas, a substantive rule of customary

i nternational |aw the breach of which mght entail liability according to the
normal rules of State responsibility. According to this view the provisions on
prevention, although useful, were not appropriate material for a code; the
provisions on liability begged so many questions that the Sixth Conmttee could
not support themeven if there were no separate draft articles on State
responsi bility; and adding the cases tentatively nmentioned in draft

article 1 (b) would aggravate the situation even further. For these reasons,
this view suggested that the Comm ssion shoul d cease considering the topic,
given the burden it inposed on the Conmmi ssion

D.  RESERVATI ONS TO TREATI ES

1. General comments

65. A nunber of representatives stressed the proper bal ance struck by the

Vi enna regi ne between the necessity of allow ng reservations, thus permtting
the universality of international treaties, and the need to preserve the
integrity of the treaty, and expressed their support for the preservation of
this regine and the flexibility and adaptability it had introduced. It was
general |y agreed that the Conm ssion should not destabilize a systemthat
functioned in a satisfactory manner. It was noted that questioning the
reservations regi me established thereby would result in an excessive restriction
on the adm ssibility of reservations and the free consent of the parties.

66. Many del egati ons endorsed the Special Rapporteur's conclusion that the

Vi enna systemcould be applied in a satisfactory and uni form manner to al
treaties irrespective of their object and that there was no reason to favour a
proliferation of regimes, depending on the object of legal instrunents, i.e.
normative or human rights treaties. The uniformand flexible regime of
reservations concerned not only evaluation of the permssibility of reservations
in the light of the object and purpose of the treaty, but also preservation of
the freedom of other contracting parties to agree to reservations through a
nechani sm of acceptances and obj ecti ons.

67. It was pointed out that the Special Rapporteur had provided a thoughtfu
anal ysis of whether reservations to treaties required a "nornative
diversification", referring particularly to the advisory opinion of the
Internati onal Court of Justice on reservations to the Convention on Prevention
and Puni shnent of the Crinme of Genocide, which was a human rights treaty par
excellence. One view found it useful to establish a special regime for
reservations to human rights treati es whereas anot her thought that the right
bal ance shoul d be struck between the unitary character of the regi me of
reservations and the specificity of human rights instrunments.
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2. Nature and function of reservations
68. It was observed that reservations were a formal and | egiti mate neans of

formulating a State's consent to be bound by a treaty formng an integral part
thereof. The view was al so expressed that the right to fornul ate reservations
was of a residual nature and that States should pay special attention to
reservation provisions when negotiating nmultilateral treaties.

69. It was further observed that although the perm ssibility doctrine was in
general preferable (as opposed to the opposability doctrine), in cases where
reservations were too vaguely formnul ated, States should engage in a dial ogue
with the reserving State after raising a "prelimnary objection", thus providing
the latter with the opportunity to clarify subsequently its intention to fulfi
its obligations in accordance with the object and purpose of the treaty. It was
felt that such a procedure would enable the objecting State to reserve its
position w thout being bound by acquiescence. It was further noted that
reservations forned an integral part of the consent to be bound by a treaty and
pronoted wi de acceptance by the international community of a number of treaties.

70. The renmark was made that the validity of reservations could be assessed
only in the light of the object and purpose of the treaties w thout reference to
ot her, nore subjective considerations. As regards the question of reservations
to treaty provisions enbodying custonmary rules, the view was expressed that it
was very difficult to determ ne which international conventions represented
rules of customary international |aw which could not be subject to reservations.
Furthernore, the duty of a State to conply with a general customary principle
shoul d not be confused with its acceptance to be bound by its expression in the
treaty. In any event, it was stressed that the concept of a customary rule was
not synonynous with a "perenptory normof international |aw' (jus cogens).

3. Role of treaty bodies with respect to reservations

71. As regards the role of treaty bodies with respect to reservations, two
different views were expressed. According to one view supported by sone
representatives, treaty nonitoring bodies, which had acquired great significance
at both regional and international |evels, should have the power to determ ne
the permssibility of reservations, even if such power was not expressly vested
in themby treaty provisions, as they could not properly fulfil their nonitoring
function wi thout determ ning the exact scope of the obligations undertaken by a
treaty party. In this context, a view was al so expressed that nonitoring bodies
had conpetence to exanine the significance of reservations insofar as it was
necessary for their own work. Such conpetence for nmonitoring bodies was

consi dered wi thout prejudice to the conpetence of States freely to formtheir
own judgenent and to decide on reactions to reservations which they considered
imperm ssible. 1t was suggested that, in cases where a treaty nonitoring body
determ ned that a reservation was null and void, it should give the reserving
State the opportunity to withdraw or reformulate the reservati on or even
withdraw fromthe treaty. It was felt that in the latter instance it would be
necessary to address the issue of whether the w thdrawal woul d have effect

ex nunc or ex tunc. The remark was al so nade that a new procedure coul d be
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est abl i shed whereby a State could refornmulate its reservation in order to make
it perm ssible or even nake a new reservation after ratification

72. According to another view shared by sone other representatives, the

noni toring bodies could not deternmine the pernmissibility of reservations or
their conpatibility with the object and purpose of the treaty, and they had no
role in the matter. Their function was to nmonitor the inplenentation of the
provisions of international instruments on the basis of the free consent of the
parties and of the recognition that the parties exercised control over the work
of those bodies. Therefore it was for the reserving State as well as for the
objecting State to draw the conclusions with regard to the inconpatibility of
reservations with the object and purpose of a treaty and its effects unless the
treaty provided ot herw se.

4., Future organization of work

73. Several delegations stressed the useful ness of a guide to practice which
could contribute to the clarification of many aspects in that unclear area of
international law. Some representatives considered that such a gui de was of
great assistance to States and international organizations. It was felt that
such a guide would serve to pronmpote the ratification of nmultilateral treaties
wi t hout underm ning national |egislation and would cover problens relating to
ot her categories of State succession besides the case of a newy independent
State.

74. As regards the draft resolution appended to the report, sone
representatives thought that it nerited close attention and expressed support
for the ideas contained therein. As regards the form nanely the formof a
resol ution, sonme representatives supported it while others found it unusual or
premature. It was al so proposed that the ideas and principles contained in the
draft resolution should be subnmitted to the General Assenbly in the form of
recomrendati ons or draft articles.

75. It was suggested that the Special Rapporteur should al so consider the
matter of clarifying the notion of "object and purpose of a treaty" as well as
the criterion on which the permissibility of a reservation depended. It was

noted that the practical difficulty which acconpani ed the principle was diverse
State practice on what was the appropriate test to determne the inconmpatibility
of a reservation with the object and purpose of a treaty. Accordingly the issue
of inperm ssible reservations needed to be exam ned very closely. It was also
suggest ed that dispute settlement nechanisns |linked to the reservation regine
shoul d al so be studi ed.

E. CGENERAL CONCLUSI ONS AND RECOMVENDATI ONS

1. Report of the Commi ssion

76. Wth regard to the report of the Conmm ssion as a whole, the view was
expressed that the report was of high quality and its content was well organized
and easy to use. The hope was expressed that the Conm ssion would continue to
follow that direction in the preparation of its future reports.
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77. Wiile some representatives agreed with the suggestion that reports of the
Conmi ssi on should be shorter and nore thematic, others did not find that
suggestion convincing. Reducing the information and analysis in the interest of
greater concision would not contribute to the debate in the Sixth Commttee.

2. Future sessions of the Comm ssion

78. Reference was nade to the future sessions of the Conm ssion. Sone
representatives expressed support for splitting the Comm ssion's annual session
into two parts, one to be held in New York and the other at Geneva. A 10-week
split session was viewed as having the possibility of permtting better
attendance by the nmenbers of the Conm ssion. Sone supported the suggestion to
try to split the session in 1998.

79. O hers expressed opposition to the splitting of the session and to hol di ng
t he Conmi ssion's sessions anywhere but at Geneva. In their view, the proposed
split session between New York and Geneva woul d be counter-productive, costly
and pointless. They further felt that the financial argunments in favour of
splitting the Commission's session into two parts, to be held in tw different
cities, was not found convincing or decisive. The determ ning factor, they
felt, should be for nenbers of the Commission to be enabled to work calmy and
without interruption. A single session in Geneva, according to these
representatives, met that objective. It was also pointed out that another
determi nant factor for the duration of the session should be the workl oad.

3. D stinction between codification and progressive devel opnent

80. Sone representatives endorsed the Conm ssion's conclusion that the

di stinction between codification and progressive devel opment had | ost nobst of
its rel evance and had proved unworkable. It was noted that while the

Conmi ssion's statute envisaged two different procedures, codification and
progressive devel opment were not in fact watertight concepts.

81. It was further observed that, owing to the dimnished distinction between
the two concepts, there was a perceived need for a nore conprehensive review of
the codification process within the United Nations system As the distinction
was difficult to apply in practice, the Conm ssion should in the future base its
work on any given topic on international conventions and custom and the

recogni zed principles of Iaw and should then proceed to consi der what
contributions to progressive devel opnent m ght be acceptable to the

i nternational community.

82. The view was expressed that the Conmi ssion had rightly understood that its
nmandate was not limted to the nere conpilation of existing | aw and had

t her ef ore undertaken an ongoi ng process of innovation, renewal and nodernization
of prevailing norms within the framework of the progressive devel opnent of
international law. The two concepts, which were enshrined in the Charter of the
United Nations, continued to evoke a fundanental difference between sinply
reviewi ng existing norns and taking the nodernizing approach of choosing anbng
the various alternatives for future norns.



A/ CN. 4/ 479
Engl i sh
Page 19

83. The view was al so expressed in this connection that it was necessary to
bear in mnd the fact that codification was a process designed to pin down the
uni que "right solution” which represented what the |law was at a gi ven nonent.
Progressi ve devel opnment, on the other hand, necessarily entailed an el enent of
choice as to how the | aw shoul d devel op; various sol utions were possible, none
uniquely right. It was suggested that over the years, in omtting the

di stinction, the Conm ssion had in fact been disguising that el enment of choice.
It was considered that it would have been preferable for the Comm ssion to
acknow edge the el enent of choice, identify the choices and explain the
criteria. That would not only nake the entire process of choice and
reconmendati on nore transparent, but would al so enabl e the Conm ssion to point
out to Governnments the consequences of the various choices. Mreover, the
Comni ssion would be able to state its own preferences, which would facilitate
t he di al ogue between the Sixth Commttee and the Conmi ssion

84. It was further stated that although it mght be inpossible to separate the
two aspects, nanely, codification and progressive devel opment, nonethel ess an
attenpt should be made to draw a clear distinction between those norns which
conprised a current |law (lex lata) and those which were fornulated with a view
to progressive devel opnent (de lege ferenda). Oherw se, the entire instrunent
woul d | ose its val ue.

4., Relationship with the Sixth Comm ttee

85. The view was expressed that it was of vital inportance for States to view
drafts prepared by the Conm ssion not as sonething divorced fromtheir day-to-
day reality but as useful and necessary tools for enhancing that reality and

i mproving their population's living conditions. O herw se, the Conm ssion's
drafts would | ack the governnent support necessary for their adoption at the
national level. For that reason, it was considered i nportant that channels of
comuni cati on shoul d be established between the Comm ssion and Governnents,
since di al ogue, coordination and consultation were the road to cooperation and
to the establishnment of legal nornms that reflected comopn val ues shared by al
nenbers of the international comunity. The Comm ssion's reconmendation in this
regard for enhancing its relationship with the Sixth Commttee was endorsed.
This might require the shortening of the tine allotted to consideration of the
Commi ssion's report and to the general debate in order to permt an infornal
exchange of views on the principal problens and questions posed by the

Conmi ssion' s wor k.

86. The point was stressed that it was inportant to i nprove and strengthen the
di al ogue between the Sixth Conmittee and the Comm ssion. The Conm ssion needed
to receive nore guidelines for its work through the tinely transm ssion of
coments and information from States. In that context, the yearly consideration
by the Sixth Commttee of the report of the Conm ssion was especially
appropriate, and the availability of reports before the begi nning of the session
woul d facilitate that dialogue. For its part, the Conm ssion should give
greater enphasis to the coments received

87. It was suggested that since the interrelationship between the Sixth
Committee and the Commi ssion was a vital conponent of the functioning of the
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Conmi ssi on whi ch nust be inproved and rendered nore effective, the input from
the Sixth Committee should therefore be as constructive as possibl e, whether

t hrough responses to questionnaires, through witten comments by Governnents or
t hrough oral comments during the debates on the Comm ssion's annual report. It
was considered that the debate in the Sixth Conmittee should be nobre structured.
Rat her than nmaki ng general statenents, which were in any event then forwarded in
witing to the Comm ssion, it would be preferable to take advantage of the
presence of the Chairman and the Special Rapporteurs of the Comm ssion in order
to engage in a nore structured, dynam c and direct discussion with them The
Committee could also inmprove the structure of its discussion of the Conmm ssion's
report, including resort to open-ended worki ng groups on the various topics and
t he encouragenent of formal statements which facilitated the understanding of
the positions of States and the submi ssion of position papers to acconpany
statenents.

88. It was also stated that the Comm ssion was entitled to be critical of the
Sixth Commttee's muffled and sonetimes ni sl eadi ng responses of the past. It
was necessary to decide whether the traditional debates in the Sixth Committee
and the General Assenbly resolutions to which they |ed provided the Comm ssion
with the dialogue it needed.

5. Role of special rapporteurs

89. Sone representatives underscored the role of the special rapporteurs in the
preparation of reports, in taking the lead in the Conm ssions's di scussion of
topi cs and the preparation of comentaries. They considered as nost val uabl e

t he recomendati on concerning the use of working groups to assist the special
rapporteurs and to act in place of the Drafting Conmttee with a viewto
expediting the work. It was pointed out, however, that such a practice should
not substitute for the practice of appointing special rapporteurs. That
practice was considered to be a reasonabl e way of guiding the Comm ssion's work
on less urgent topics requiring the devel opnent of expertise over tinmne.

90. The proposal that special rapporteurs provide commentaries to the draft
articles proposed by themwas viewed as i nposi ng an unnecessary burden upon
them The proposal to request special rapporteurs to indicate at each session
their plans for the next reports was al so considered to be unrealistic since
they normally could not know beforehand how their reports should be devel oped.
The Conm ssion could only expect an indication of the general thrust of future
reports.

91. To expedite their work, a proposal was nade that the special rapporteurs
shoul d be supported by assistance fromthe acaden c community and
non-governnmental institutions. They could also be invited to attend the debate
in the Sixth Commttee during the consideration of their topic, whenever the
need arose, so as to answer questions about it.
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6. Possible topics for future work

92. Wth regard to the selection of topics for the future work of the

Conmi ssion, the view was expressed that such selection should reflect the needs
of States and of the devel opnent of international relations. Since that was how
it had generally functioned, the Comm ssion had been able to el aborate
conventions in fundanental areas of international |aw which had played a vita
role in international relations. In order to select topics which net the needs
of the codification and progressive devel opnent of international |aw and coul d
be accepted by States, it was necessary to strengthen dial ogue between
Governnments and the Commi ssion. The Conmi ssion needed gui dance fromthe Sixth
Committee and the CGeneral Assenbly as well. In addition to accepting the topics
proposed by the Assenbly or other organs of the United Nations, the Comm ssion
coul d select topics which it deemed appropriate fromits own list and begin its
preparatory work, once it had obtained the approval of the General Assenbly.
Sone representatives stressed the point that the Conm ssion needed to be
assigned new topics by the General Assenbly.

93. Regarding the three proposed future topics for possible inclusion in the
future work of the Comm ssion, nanely diplomatic protection, unilateral acts of
States and ownership and protection of wecks beyond the linmts of nationa
maritime jurisdiction, some representatives expressed support for the inclusion
of two topics, nanely diplomatic protection and unilateral acts of States.

94. In connection with the topic of diplomatic protection, the view was
expressed that it woul d be useful to give sonme consideration to the "clean
hands" theory, which referred nore to international responsibility than to
diplomatic protection. As for the scope, it was suggested that the study shoul d
be limted initially to the protection of natural persons, so as not to waste
tinme on issues about which there was great uncertainty. For the sane reason
consi deration of the special cases nentioned by the Comm ssion (individuals in
the service with the State, statel ess persons and non-nationals formng a
mnority in a group of national claimnts) should be set aside for the tine
being. The view was al so expressed that the topic would provide a usefu
amendnent to the rules of the Vienna Convention on Diplonatic Relations and the
Vi enna Convention on Consul ar Rel ati ons.

95. The view was al so expressed that the Conm ssion should begin its work on
the topic with a study prepared by the Special Rapporteur for consideration by
t he Conm ssion and by Governnents and that decisions regarding any further work
could then be made in the light of the conclusions of that study.

96. Concerning the topic of unilateral acts, sone representatives considered it
particularly appropriate for codification and progressive devel opnent, in view
of the legal uncertainty prevailing over that subject, and that a well-defined
study describing the current state of the |aw would therefore be of great val ue.
O her representatives expressed doubts as to the practical inplication of the
Commi ssion's work on the topic. They wondered whet her such work m ght provide
any indications as to when a State was consi dered bound and for what period of
tinme. They proposed to defer consideration of the topic to a later tine.
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97. As regards the topic of ownership and protection of wecks beyond the
l[imts of national jurisdiction, opinion was divided as to its inclusion in the
Conmmi ssion's future programre of work. Some representatives considered the
topic to be well defined and to nerit inclusion in the future programe of work.
Mor eover, the topic had virtually been untouched by previous efforts to
establish an international regine on the |law of the sea, except in the case of
archaeol ogi cal and other historic objects. It was considered appropriate,
therefore, to expand the scope of the topic to include wecks withinthe linmts
of national maritinme zones, which could al so pose serious environnental
problens, as in the case of State-owned vessels which sank in the territoria
waters of other States. Oher representatives considered the topic to be too
obscure and narrow in scope. Moreover, the topic was al so bei ng studi ed by

ot her bodi es, such as the International Maritime O ganization (IMJ) and the
United Nations Educational, Scientific and Cultural Organization (UNESCO. It
was added that the topic should not be studi ed because the jurisdiction of the
coastal State beyond its territorial sea and conti guous zone was guaranteed by
the residual competence it had under the 1982 United Nati ons Convention on the
Law of the Sea. In the light of these considerations, the Comm ssion was
therefore requested by these representatives to reconsider its suggestion
regarding the inclusion of the topic in its progranme of work.

98. Reference was also made to the environnental |law topic. Sone
representati ves wondered why the Comm ssion had not repeated its request to be
aut hori zed to undertake a feasibility study on the rights and duties of States
for the protection of the environment, while the Conm ssion had repeated such a
request in respect of the topic of diplomatic protection

7. Relations with other bodies

99. Inits mssion of codification and progressive devel opment of internationa
| aw, sone representatives expressed the viewthat it was necessary for the
Conmi ssion to continue to follow cl osely devel opnents in private internationa
law. The risk of fragnmentation in international |aw and practice identified by
t he Conm ssion shoul d be counteracted by cooperating nore closely with bodies
with a special |aw maki ng mandate, such as the Legal Subconmittee of the
Committee on the Peaceful Uses of Quter Space, and institutions such as the
Conmi ssi on on Human Rights or the United Nations Environment Progranme (UNEP)
More attention should al so be paid to non-governnmental scholarly bodies, such as
the International Law Association, and the regional consultative comittees, as
well as to the activities of bodies connected with the Council for Europe which
were active in pronmoting the application of international |aw.

8. Revision of the Commi ssion's statute

100. Sone representatives endorsed the Commission's view that its statute should

be revised in several respects. It was considered that while chapter | of the
statute, on the organization of the Conm ssion, had passed the test of tine,
chapter 11, dealing with its functions, had not been followed in practice. It

had been conceived on the basis of a distinction between codification and
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progressive devel opment, but the Comm ssion had soon realized that it was
i npossible to have two different working nethods.

101. The view was al so expressed that it would be useful to revise the

provi sions of chapter | concerning the el ection of nenbers of the Comm ssion
While the current systemdid not in practice jeopardize continuity, the
possibility existed that an entirely new nenbership could be el ected every five
years. It was suggested that the termof office be set at six years and that
the el ections be held every three years for half of the nmenbership. The
revisions mght be adopted in 1999 to coincide with the Commssion's fiftieth
anni versary. The Commi ssi on shoul d however be requested to submt draft
revisions to the General Assenbly in 1998.

102. Sone representatives stated that the Comm ssion should not use its precious

time inreviewing its own statute, which could involve prolonged and potentially
unfrui tful discussions.



