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. 1 NTRODUCTI ON
A. Background
1. This report is subnitted by the i ndependent expert, M Philip Al ston

appoi nted by the Secretary-Ceneral pursuant to General Assenbly

resol ution 43/115 of 8 Decenber 1988 and Comm ssion on Human Ri ghts
resolution 1989/47 of 6 March 1989. A first report was submtted to the
CGeneral Assenbly at the forty-fourth session (A/44/668) and an interim

report was submitted to the Wrld Conference on Human Ri ghts

(A/ CONF. 157/ PC/ 62/ Add. 11/ Rev. 1); both the Assenbly and the Comm ssion have
subsequent|ly requested the conpletion of the report. The aimof the study is
to identify, in as concise a way as possible, sonme of the key neasures that

m ght be taken to inprove the effective functioning of the United Nations
human rights treaty system

2. The report builds upon the two previous reports. For the nost part,

nei ther the analysis of nor the recomendations in those reports are repeated
herein. The purpose of the present report is to update the previ ous anal yses
in light of recent devel opnents and to present specific recommendations in
relation to a selected range of issues for consideration by the rel evant

bodi es.

3. The i ndependent expert is currently Chairperson of the Comrittee on
Econom ¢, Social and Cultural Rights, and served as Chairman- Rapporteur of the
nmeeting organi zed at the tinme of the World Conference on Human Ri ghts which
for the first tine ever, brought together the presidents, chairpersons or
their representatives of the African Conm ssion of Human and Peopl es' Rights,
t he European Court of Human Ri ghts and the European Comr ssion on Human

Ri ghts, the Inter-American Court of Human Rights and the Inter-American

Commi ssion on Human Rights, the six United Nations treaty bodies and the
Committee of Experts on the Application of Conventions and Reconmendati ons of
the International Labour Organization. He has participated in five of the
seven neetings of persons chairing the United Nations human rights treaty
bodi es that have been held to date (in 1988, 1990, 1992, 1994 and 1996). He
al so served as Chairman- Rapporteur of the Task Force on Computerization
established by the Comm ssion on Human Rights in 1989. 1/ Discussions in

t hese various contexts have been invaluable as a source of information in the
preparati on of the present report.

B. Progress achi eved since the previous reports
by the independent expert

4, Many of the recommendations contained in the earlier reports have been
put into effect. Fromthe 1989 report, they include: the preparation of a
study on overlapping provisions of the different treaties and the potentia

for the use of cross-referencing in reporting; the amendment of the Convention
agai nst Torture and Ot her Cruel, |Inhurman or Degradi ng Treatnent or Puni shnent
and the Convention on the Elimnation of AlIl Forms of Racial Discrimnation to
provi de for regular budget funding and the adoption of interimneasures to
assure the necessary funding; extension of the neeting tine available to
several of the treaty bodi es; advance preparation by nost comrittees of a |ist
of witten questions to facilitate the dialogue with the State party;
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acceptance of all sources of information as being potentially relevant; the
adopti on of substantive and focused concl usive observations; and the regul ar
publication of an inventory of all international human rights standard-setting
activities.

5. From the 1993 report, reference can be made to: the adoption of
specific target dates for the achi evenent of universal ratification of at

| east sone of the treaties; the continuing search for effective responses to
t he non-subm ssion of reports, including, if necessary, consideration of the
situation in the absence of a report; a dimnution in the nunber of requests
directed to States for reports outside the convention-based reporting system
the provision of mininmal office facilities for one or two nenbers of the
treaty bodies in Geneva; the nove towards establishing a docunentation
facility within the Centre; greater enphasis upon electronic information
sources; and other nore mnor reforns.

6. By the sane token, nany of the recommendati ons have renmai ned
unaddressed. Sone of these are taken up again in the present report.

C. A thunbnail sketch of the present situation

7. Despite the progress that has been achieved in recent years, the
princi pal characteristics of the situation have not changed fundanmentally
since the independent expert’s interimreport in 1993. The follow ng el enments
are significant in this regard

(a) Since 1993 the nunmber of ratifications has grown by sone
26 per cent with the nost notable increases occurring in relation to the
Convention on the Rights of the Child and the Convention on the Elimnation of
Al Fornms of Discrimnation against Women. Neverthel ess, 31 per cent of
States are not parties to either of the International Covenants and al npst
50 per cent of States have not becone parties to the Convention agai nst
Torture,

(b) The operation of the International Convention on the Suppression
and Puni shnent of the Crime of Apartheid has been suspended. This is a
bl essing for the systemas a whole since the delinquency in submtting reports
under that Convention was so great that one very experienced observer
characterized the situation as a “fiasco”; 2/

(c) No new treaty bodi es have been created and no new treaties
providing for the establishnment of nonitoring bodies have entered into force.
The approved neeting time of three of the committees has, however, increased
not abl y;

(d) The nunber of overdue reports has increased by 34 per cent and the
del ays experienced by States parties between the subm ssion and exam nati on of
their reports have increased to the point where sone States will wait al npst
three years before their reports are exam ned;

(e) The nunber of conmunications being processed under the various
conpl aints procedures has greatly increased and existing backl ogs are
unacceptably high. At the sane tine, there is a clear need to create
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addi tional conplaints systens in order to ensure that due attention is paid to
econom c, social and cultural rights and to the full range of wonen’s rights.
Specific proposals in relation to both the Convention on the Elimnation of

All Forms of Discrimnation against Winen and the International Covenant on
Econom ¢, Social and Cultural Rights are currently under consideration

(f) The resources available to service this sizeable expansion in the
system have actually contracted rather than expanded and there have been
consistent calls, escalating in volune and intensity, by the various
commttees, and especially by the neetings of chairpersons, for increased
resources and i nproved servicing to be made avail abl e;

(9) At the sanme tinme, conference servicing officials in Geneva have
proposed that a limt of an average of 50 pages per State party report be
i nposed. The production of summary records is now confined to two | anguages
(English and French) and the translation into the second | anguage (whi chever
one it mght be) is generally significantly del ayed.

8. The extent of the shortconmings inherent in the treaty nonitoring system
has | ed some observers to propose radical solutions. Thus, for exanple, in
1994 one commrent ator proposed, inter alia, that States which do not satisfy a
set of mnimum requirenents drawn fromthe rel evant treaties should be
expelled fromthe treaty regime; the systemof State reporting should be

di scontinued; the treaty bodi es should undertake on-site fact-finding in every
State party; and acceptance of a right to petition under all six treaties
shoul d be made mandatory. 3/ Witing in August 1996, in a report for the

I nternational Law Association, the sane commentator considered there to be an
“inmplenentation crisis ... of dangerous proportions”. 4/ In her view, “the
treaty regi me has been depreciated by chronic |levels of non-conpliance, both
with the substantive terns of the treaties, and with existing enforcenent
mechani sms”. 5/ O her observers have been nmuch nore optimstic about the
potential of the supervisory systemto achieve its objectives. 6/

D. The preni ses upon which this report is based

9. The present report is based upon several premises. The first is that
the basic assunptions of the treaty supervisory systemare sound and remain
entirely valid. 1In other words, the principle of holding States accountable

for non-conpliance with their treaty obligations by neans of an objective and
constructive di al ogue, on the basis of conprehensive information and inputs
fromall interested parties, has been vindicated in practice and has the
potential to be an inportant and effective nmeans by which to prompte respect
for human rights. The potential contribution that it can nmake has not in any
way been superseded by other approaches or mechani snms that have been created.
The second premi se is that considerabl e achievenents have been recorded by al
of the treaty bodies in recent years, although there has been significant
unevenness in that regard. The third is that progress, both in inproving the
quality and effectiveness of nonitoring and in reform ng the procedures and
institutions, is inevitably a gradual process and there are no “mracle cures”
to be found.

10. The fourth premise is that the present systemis unsustainabl e and that
significant reforns will be required if the overall regine is to achieve its
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objectives. This is a function of several developments including the imense
expansion of the human rights treaty systemin a period of |less than two
decades, the expanding reach and increasi ng demands of regional human rights
systems, the proliferation of reporting obligations in other contexts,
especially in the environnental field, and the increasing pressures upon
Governnments and the United Nations systemto reduce their budgetary outl ays
and streanmline their programmes. The treaty bodi es cannot, and nor should
they seek to, remain inmune to these pressures.

11. I ndeed, predictions as to likely future levels of resource availability
are critical to any assessnent of what needs to be done in relation to the
treaty system VWiile firmpredictions are difficult at best, there is very
little cause to think that there will be a dramatic increase in existing
resource levels in the years ahead. 1In part this is a reflection of gl oba
budgetary pressures and their inpact on the United Nations as a whole. But,
nore significantly, it reflects the perhaps inevitable, although nonethel ess
short-sighted and regrettable, reluctance of Governments to provide adequate
resources for the devel opnment of mechani snms which mght be able to nonitor
their human rights performance nore effectively.

12. In many respects, this is the key issue both for those who are persuaded
of the need to reformthe systemand for those who are not. |In considering
the future of the treaty supervisory system nuch depends upon the assunptions
that are made as to the future availability of resources. If it is assuned
that, over time, even if not in the inmediate future, considerably nore
resources will be nmade avail able, then the focus should be upon seeking to
perfect, or at |east inprove, the systemin the formin which it is currently
devel oping. But if the assunption is that the existing level of funding is
unlikely to be increased in the years ahead, then the current systemis sinply
not sustainable and we will witness a steady dimnution in the support
avai l able to each treaty body and in the ability of each to function in a
meani ngf ul way.

13. Bef ore exam ning specific reformproposals, it is appropriate to recal
the cautionary conment made earlier by the independent expert in his interim
report that the quest for reform “nust not be enbarked upon w t hout

acknow edgi ng the very considerabl e achi evenments to date and the inportance of
proceeding with sensitivity and sophistication in order to ensure that the
fundanmental integrity of the system and particularly its ability to safeguard
human rights, are not sacrificed to illusory notions of streamining and
efficiency” (A CONF.157/PC/ 62/ Add. 11/ Rev.1, para. 12).

1. MAJOR CURRENT POLI CY | SSUES

A. Towards universal ratification

14. Universal ratification of the six core United Nations human rights
treaties would establish the best possible foundations for internationa
endeavours to pronote respect for human rights. In his interimreport in 1993
the i ndependent expert recomended that the year 2000 be set as a target date
for achieving that objective. 1In the event, the Wrld Conference on Human

Ri ghts, in the Vienna Declaration and Programe of Action, endorsed three sets
of measures in relation to ratification
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(a) it set the follow ng goals: the year 1995 as the target date for
uni versal ratification of the Convention on the Rights of the Child (Part |
para. 21), the year 2000 as the target date in relation to the Convention on
the Elimnation of All Forns of Discrimnmnation against Wmen (Part 11
para. 39) and, in relation to the others, urged “the universal ratification of
human rights treaties” (Part |, para. 26);

(b) it “strongly reconmmend[ed] that a concerted effort be nade to
encourage and facilitate the ratification of and accession or succession to
i nternational human rights treaties and protocols adopted within the framework
of the United Nations systemw th the aimof universal acceptance. The
Secretary-General, in consultation with treaty bodi es, should consider opening
a dialogue with States not having acceded to these human rights treaties, in
order to identify obstacles and to seek ways of overcom ng then? (Part 11,
para. 4);

(c) it al so recoomended that when the five-year review of the
i mpl enentati on of the Vienna Declaration and Programe of Action is undertaken
in 1998 “[s]pecial attention should be paid to assessing the progress towards
t he goal of universal ratification ...” (Part 11, para. 100).

15. Since the Vienna Conference there has been a very significant

i mprovenent in the ratification rate of the principal treaties. On

1 January 1993 there were 678 States parties to the six treaties. By

30 June 1996 this figure had risen to 853, an increase of 175 or 26 per cent.
This constitutes an inpressive achi evenent but there is also another side to
the coin which is illustrated by the fact that 31 per cent of States (59 out
of 193) have not become a party to either of the two International Covenants
on Human Rights, despite their centrality to the overall human rights regine.

16. Equal |y surprising is the fact that al nost 50 per cent of States (95 out
of 193) have not become parties to the Convention against Torture. When it is
recal l ed that the Convention on the Rights of the Child contains a
conprehensive prohibition against torture in the case of all persons covered
by that treaty (in essence, all persons below the age of 18), it is not clear
why so many States can accept that obligation but not the equival ent
obligation in the Convention against Torture. Sinmilarly, there are 36 States
whi ch have accepted the obligation not to torture under the Internationa
Covenant on Civil and Political Ri ghts but have not yet ratified the
Conventi on agai nst Torture.

17. The increase in the total nunber of ratifications also needs to be
viewed in the light of three inportant factors which partly account for the
success. The first is that a nunber of new States succeeded to the treaties
during this period, thus expanding the nunber of total ratifications but not
t hereby reduci ng the nunber of States which had not beconme parties to the
various treaties by the tinme of the Vienna Conference. The second factor is
the inpact of the Fourth World Conference on Wrnen, both before and after the
event, in ternms of encouraging States to ratify the Convention on the
Eli m nation of Al Fornms of Discrimnation against Winen. Ratifications of
the Convention went from 114 on 1 January 1993 to 153 on 30 June 1996, an

i ncrease of 39 States parties, or 34 per cent. The Beijing Platformfor
Action called for universal ratification of the Convention by the year 2000.
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18. The third factor is the extraordi nary success of efforts to pronote
ratification of the Convention on the Rights of the Child. As a result,
30 per cent of the overall increase in ratifications during this three and a

hal f year period (53 ratifications) was attributable exclusively to that
Convention, the nunber of States parties to which went from 134 to 187. Taken
t oget her those two conventions accounted for 92 of the new ratifications, or
some 53 per cent.

19. There are sone inportant |essons to be |earned fromthe successes
achieved in relation to the two conventions which have attracted so many new
ratifications in recent years. The first concerns the inportance of politica

will, whether expressed through the holding of international conferences which
pl ace appropriate enphasis upon the convention in question or through
consistent efforts by international organizations. |In contrast, the |ead-up

to international conferences focusing on social devel opment (Copenhagen) and
human settlements (Istanbul) saw no attention at all to efforts to pronote
ratification of the relevant human rights treaties. The second | esson
concerns the inportance of nobilizing donmestic constituencies (in this case,
worren’ s and children’s non-governmental organizations) in support of the goals
and mechanisns reflected in the treaty, thus making it easier for Governnents
to undertake ratification

20. The third lesson, and in the case of the Convention on the Rights of the
Child the nost inportant, concerns the provision of assistance and advice by
an international agency, which in this instance was the United Nations
Children's Fund. Such agencies can, whenever requested, assist Governnents
and the principal social partners in various ways, including: by explaining
the significance of the treaty as a whole and of its specific provisions; by
pronoting an awareness of the treaty which facilitates domestic consultations
and di scussions; by shedding light upon the requirenments of the treaty in the
event of ratification; by providing assistance to enabl e any necessary
pre-ratification nmeasures to be identified and inplenmented; by assisting in
relation to the preparation of reports, both indirectly through the agency’s
own situation analyses, and directly through the provision of expert

assi stance where appropriate; and by reassuring devel oping countries in
particular that ratification should bring with it enhanced access to at |east
some of the expert or financial resources needed to inplenent key provisions
of the treaty

21. In this respect the success of the effort to pronote ratification of the
Convention on the Rights of the Child indicates that there is no (or at |east
no |l onger) deep-rooted resistance to the principle of participation in human
rights supervisory arrangenents. G ven the relative conprehensiveness of the
Convention, along with the integral |inks between respect for children's
rights and those of the rest of the community, it might be thought that the
reasons whi ch had previously led various States not to ratify all six of the
core human rights treaties are no |onger conpelling and that there will be a
new openness to increased participation in the overall treaty regime. |Indeed,
there is sonething odd about a situation in which all States but four have
become parties to such a far-reaching Convention while alnpst one State in
every three has not becone a party to either of the two Internationa
Covenants.
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22. The success of the Convention on the Rights of the Child, and the
factors that contributed to that success, would also seemto vindicate the
foll owi ng anal ysis contained in the independent expert’s interimreport to the
Vi enna Conf er ence:

“Among the reasons that might well be inpeding ratification or accession
in sone countries are the following: a lack of understanding of the
implications of the instrument on the part of nid-level officials who
woul d need to prepare the ground before the Governnent could act; a | ack
of trained personnel who could explain the inplications of ratification
with the necessary sophistication and detail to the rel evant governnent
m ni ster; the existence of an el ement of confusion between the treaty
body procedures and the special procedures of the Conm ssion on Human
Rights; a | ow budget priority for the neasures needed to precede or
acconpany ratification or accession, such as the undertaking of a

survey of existing law and practice, the drafting of necessary

| egislation or regulations, the training of officials, etc.; the |ack of
an informed donmestic constituency which would support government
proposals to ratify or accede to an instrunent; and a fear that the
reporting obligations would be too onerous for the country concerned”

(A CONF. 157/ PC/ 62/ Add. 11/ Rev. 1., para. 84).

23. The enphasi s upon pronoting universal ratification is an essential one
in order to strengthen and consolidate the universalist foundations of the
United Nations human rights reginme. Despite the fears of sonme critics, the
guest for universal ratification need not have any negative consequences for
the treaty reginme as a whole. One such critic, Professor Bayefsky, has argued
that the “inplenmentation crisis” which she perceives to exist is due in part
to “a deliberate enphasis on ratification” which for many States, has “becone
an end in itself, a neans to easy accol ades for enpty gestures”. 7/ In

her view, ratification is often “purchased at a price, nanely, dimnished
obligations, |ax supervision, and few adverse consequences from
non-conpliance”. 8/ But such an analysis would seemto confuse two processes
whi ch should remain, and for the nbst part have renmi ned, separate. It is
difficult to accept the proposition that the treaty bodi es have been lax in
their supervision in order to entice nore States to accept the obligations in
guestion. Indeed, the experience of the Convention on the Rights of the Child
woul d seem clearly inconpatible with such an analysis. The Conmittee on the
Ri ghts of the Child has, to date, been one of the nost dermandi ng and
conscientious of the treaty bodies, but this has in no way inpeded the
dramatic novement towards the achi evement of near-universal ratification of
the Convention. 1In the view of the independent expert nore, rather than |ess,
shoul d be done to explore ways in which to overcone the legitimte, as opposed
to the inappropriate, concerns of certain identifiable groups of countries
that have so far been reluctant to ratify.

24. Per haps the npbst obvious such group consists of those States with

a population of 1 million or less. Twenty-nine such States have not

ratified either of the two International Covenants on Human Ri ghts. As

of 1996, 21 of those were estimated to have a Gross National Product

per capita of below US$ 5,000 per annum and with 11 of them being bel ow t he
$2,000 per annumlevel. 9/ In relation to those States the independent expert
recalls the analysis contained in his interimreport:
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“Provi ded that the usual caveats in relation to such generalizations are
kept in mnd, several conclusions mght reasonably be drawn fromthis
data. Firstly, at |east some of these small States are probably
concerned that the |egal, bureaucratic and adm nistrative requirenents

i nvol ved are too onerous given the size of their population. Secondly,
the reporting requirenents mght well act as a significant deterrent in
such cases. Thirdly, the ... States with very | ow popul ati ons and | ow
per capita GNP might be strongly influenced by the resource inplications
of ratification” (A CONF.157/PC/ 62/ Add. 11/ Rev. 1, para. 87).

25. This in turn raises the question of whether the international comunity
shoul d be providing resources to facilitate the ratification of treaties by
such States and to assist themin nmeeting the subsequent reporting burden, at
least initially. Curiously, it has yet to be acknow edged that such
activities, which are essential to laying the foundations for a stable and
peaceful world in which human rights are respected, should be funded
adequately within the United Nations framework. It al nost seenms to be thought
that efforts to pronote the acceptance of human rights norms woul d somehow be
tainted if progress were purchased at a price, in terns of the necessary
techni cal assistance. 1In contrast, the principle was recogni zed | ong ago in
the environmental area in which many of the arrangenments made in relation to
key treaties provide for financial and other forns of assistance to help
States to undertake the necessary nonitoring, to prepare reports and to

i npl ement some of the nmeasures required in order to ensure conpliance with
treaty obligations.

26. Thus the principal question in the present context is what neasures

m ght be taken in order to facilitate achi evenent of the oft-confirmed goal of
uni versal ratification of the six core treaties? Follow ng the Wrld
Conference on Human Ri ghts, the General Assenbly, in resolution 48/ 121 of

20 Decenber 1993, endorsed the Vienna Decl aration and Progranme of Action
(para. 2) and requested the Secretary-General to inplement the rel evant
recommendations (para. 9). At that tine, provision was nmade to undertake a
study on the encouragenent of ratifications, as well as a study on questions
relating to reservations, and for two regional nmeetings to be held around
these issues. 1In the intervening three years neither of these studies has
been comm ssi oned and only one of the regional sem nars has been held. It
took place in Addis Ababa in May 1996 and focused on the African region. The
four-day neeting did not produce any official report, but informal reports
indicate that the significance of the various elenments identified above was
strongly affirned.

27. Bef ore exam ning specific neasures that mi ght be taken to pronote
universal ratification it is appropriate to consider the existing and
potential contribution nade in this regard by bodies other than the

Hi gh Commi ssioner for Human Rights. One of the nmjor consequences of the
endi ng of the Cold War has been the greatly increased attention given to the
human rights di nensions of their activities by intergovernmental bodies

whi ch are not per se part of the human rights framework as narrowl y defined
This is specifically reflected in the coordinati on nandate given to the

Hi gh Commi ssioner for Human Rights by the General Assenbly in

resolution 48/141. Simlarly, agencies such as the United Nations Devel oprment
Programre (UNDP) and the World Bank have acknow edged the inportance of
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respect for human rights (and of intimately related i ssues such as
denocratization, governance and the rule of law) in the broad context of their
own programes. Curiously, however, those agencies have never viewed the
commitnment to prompote the universal ratification of the core treaties as

somet hing of direct relevance to their own work. Yet, to take one exanple,
the centrality of the rights recognized in the Convention on the Elimnation
of All Forms of Discrimnation against Winen to the programmes of those
agencies is such that it m ght reasonably be expected that they would have
adopted sone active neasures ainmed at encouraging ratification. The same
applies inrelation to the two Internati onal Covenants on Human Ri ghts.

28. The vital inmportance of the role that m ght potentially be played by
these agencies in pronoting the achi evenent of universal ratification has been
recogni zed by the chairpersons of the treaty bodies. At their sixth neeting,
in 1995, the chairpersons recomended that such a role be played and in that
regard recomrended that, at their seventh neeting, “a dialogue [should] take
place with senior officials of key organi zations and agencies, to include,
inter alia”, the UNDP (A/50/505, para. 18). Yet, at the seventh neeting,
UNDP, the World Bank and FAO were not represented, and the WHO and UNESCO
representatives were present only briefly and did not speak. 1In other words,
there was no di al ogue at a senior |level, and indeed no dialogue at all on the
contribution that m ght be made by the agencies to the pronotion of universa
ratification. Simlarly, although a UNDP senior official addressed the

si xteenth session of the Committee on the Elinmination of Discrimnation

agai nst Wonen (in January 1997) and was asked about the potential role of that
agency in encouraging ratifications or assisting States in the preparation of
reports, the relevant press rel ease (WOM 948)records no response.

29. A rel ated question that should al so be addressed i s whether those
agenci es whi ch have played an active role in the pronmotion of specific human
rights treaties - nost notably UNICEF in relation to the Convention on the
Ri ghts of the Child and ILOin relation to |ILO conventions - could not also
take it upon thenselves to explicitly encourage the ratification of key
treaties such as the two International Covenants and the Convention on the
Eli mination of Al Fornms of Discrimnation against Wrnen.

30. Regi onal organi zati ons m ght al so be asked to contribute to the effort
to encourage universal ratification. The Organization for Security and
Cooperation in Europe (OSCE) is particularly relevant in that regard. Since
its considerable human rights-related activities are not based on formally

bi nding instruments its various normative and ot her pronouncenments have relied
extensi vely upon the International Covenants and other treaties. It would
seem especi al ly appropriate, therefore, for a joint effort to be made by the
OSCE and the United Nations in regard to ratification of the six core

United Nations treaties.

31. A variety of recomrendations relating to universal ratification follow
fromthe foregoi ng anal ysis.

32. The Hi gh Commi ssioner on Human Ri ghts shoul d be requested to consult
specifically with the relevant international agencies, including UNDP, the
Worl d Bank, UNESCO, WHO and FAO, with a view to ascertaining what initiatives,
if any, they might be prepared to take in order to encourage States wi th which
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they are dealing to ratify any of the six core treaties to which they are not
al ready a party. The Hi gh Commi ssioner should be asked to report in witing
to the eighth neeting of chairpersons, expected to be held in Septenmber 1997.

33. The di al ogue recommended by the World Conference on Human Ri ghts for the
purpose of identifying “obstacles and to seek ways of overcom ng thenf nust be
undertaken. It should be approached in a systematic, even-handed and
constructive manner. G ven the resource constraints, which partly explain

t he absence of any organi zed or systematic dialogue to date, it is recomended
that a specific trust fund be established for the purpose of enploying

two advisers to the High Conm ssioner on ratification and reporting. Their
tasks woul d be to assist States in the ways outlined above. One of these
persons would be a political adviser and the other a technical expert with the
capacity to undertake or oversee pre-ratification surveys as well as the
preparation of initial reports. This unit should be established for a

t hree-year period with sufficient earmarked funding to enable assistance to be
provided in national capitals rather than in CGeneva. The special advisers on
ratification should be urged to adopt clear priority groups of countries in
order to maxim ze the effectiveness of their activities.

34. Specific funding should be earnmarked fromthe advi sory services
programe to support the preparation of initial reports by newy-ratifying
devel oping countries. Since the preparation of subsequent reports is, in nobst
respects, considerably | ess demandi ng, and would be greatly facilitated by the
experience gained in connection with the initial report, the subsequent
reporting burden would not be unduly onerous.

35. The neeting of chairpersons should be asked to consider various ways in
whi ch the reporting process mght be stream ined and made | ess burdensone in
relation to all States with populations of 1 nmillion or fewer people.

36. The special advisers on ratification and reporting should explore and
report on the nost appropriate nethodol ogy by which to enable those 32 States
whi ch have ratified either the International Convention on the Rights of the
Child alone or that Convention and only one other treaty (in npst cases either
the International Convention on the Elimnation of Al Forms of Racia

Di scrimnation or the Convention on the Elimnation of Al Forms of

Di scrimnation agai nst Wonen) to prepare a consolidated report which, by
bui | di ng upon the one or two reports they are already obliged to prepare,
woul d enable themto becone parties to the remaining treaties w thout thereby
significantly increasing their reporting burden

B. Responding to the problemof significantly overdue reports

37. Most of the committees continue to express concern over the consequences
of the large nunber of significantly overdue reports. Table 1, below, shows
the extent of the problemat the tine of the independent expert’s interim
report in 1993 in conparison with the situation at the end of 1996.
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Table 1: The trend in relation to overdue reports, 1993-1996
Treaty State parties Parties with Tot al overdue
overdue reports reports

1993 1996 1993 1996 1993 1996

| CESCR 119 134 65 97 65 115

| CCPR 115 134 64 84 83 114

CERD 132 147 112 126 342 401

CEDAW 118 153 78 115 127 189

CAT 71 98 36 61 38 67

CRC 126 187 59 71 59 71

Tot al 680 853 414 554 714 957
38. In its 1996 annual report (A/51/44) the Comrittee against Torture noted

in paragraph 1 that there were 96 States parties and in paragraph 21 that
there were 55 States with overdue reports. The Comrittee went on to deplore
the failure of those States whose reports were nore than four years overdue
and recounted how nunerous rem nders had been sent by the Secretary-Genera

and various letters sent by the Chairman of the Commttee. The Committee took
two neasures in response. The first was to issue a separate document |isting
overdue reports. The second was to give wide publicity to the list at its end
of session press conferences.

39. In its 1996 annual report (A/51/40) the Human Ri ghts Committee expressed
“its serious concern” that “nmore than two thirds of all States parties ...
were in arrears with their reports”, and noted that this “state of affairs
seriously inpedes [its] ability to nonitor the inplenmentation of the Covenant”
(para. 45). 10/ The Conmittee has continued to seek new neans by which to
encour age delinquent States parties to submt reports. |In addition to the
regul ar sendi ng of rem nders and the hol ding of neetings between nenbers of
the Bureau of the Conmittee with the permanent representatives of the rel evant
States, the Comrmittee began in 1994 to include a separate list in the main
part of its annual report indicating those States that have nore than one
report overdue. In its 1996 report the Conmttee went further and “reserved
the right to make public a list of [those States] during the press conference
convened at the end of each session of the Committee” (para. 32).

40. Measures such as those resorted to by these two conmmttees show an
adm rable faith in the extent of the readership of annual reports by
commttees and in the newsworthiness of delinquency by a State in its
reporting to a United Nations body. Nevertheless, it is difficult to avoid
the conclusion that they are unlikely to have a significant inpact upon the
behavi our of the States concerned. Thus, for exanple, in the case of the
Human Rights Conmittee, five States have each received 20 or nore rem nders
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over a period of 10 years or nore and have failed to respond (A/51/40,
para. 45).

41. O her responses mght include an easing of the reporting requirenents
under certain circunmstances. Thus, at its sixteenth session, the Conmttee on
the Elimnation of Discrimnation against Wonmen considered an oral report
presented by one State party. The Committee enphasized, however, that it had
done so on an exceptional basis and as a matter of courtesy to the del egation
and insisted that the presentation of a witten report be schedul ed. 11/

The Human Rights Committee decided in 1996 that, “under very exceptiona

ci rcunstances”, when a report is overdue “because of material difficulties”,
the State party could be invited to send a del egation to discuss those
difficulties or be asked to subnmit a provisional report dealing only with
certain aspects of the Covenant (A/51/40, para. 32). Such initiatives raise
two types of questions. The first is whether, froma pragmatic perspective,
they are likely to succeed in enabling nore States to report. Only tinme wll
provide a definitive answer, but it seenms that a significant response rate
could only conme as a result of inportant, case-by-case, concessions in
relation to the principle that all States parties nust report in accordance
with the general guidelines. That |eads to the second question, which is
whet her real concessions (of the type that will act as an incentive to

ot herwi se recalcitrant States) can be made wi thout underm ning the centra
tenets of the reporting system

42. Anot her approach, which would be applicable across the board, rather
than on an ad hoc basis, but at the same tine pernit a nore tailored and
flexible approach to reporting, would be to elimnate the obligation to
provi de conprehensive periodic reports, in the formin which they presently
exist. This option is discussed bel ow.

43. Broadly stated, there are two reasons why States do not report:

adm nistrative incapacity including a | ack of specialist expertise or |ack of
political will, or a conbination of both. 1In the first situation, repeated
appeal s are, alnost by definition, unlikely to bear fruit. Instead, the
solution lies in a nore serious, nore expert and nore carefully targeted

advi sory services programre in relation to reporting. This is discussed
briefly bel ow.

44, In the second situation, a lack of political will translates essentially
into a calculation by the State concerned that the consequences, both donestic
and international, of a failure to report are less inmportant than the costs,
adm nistrative and political, of conplying with reporting obligations. In
that case, the only viable approach on the part of the treaty bodi es and/ or
the political organs is to seek to raise the “costs” of non-conpliance. A
failure to devise appropriate responses of this nature has ramfications

whi ch extend well beyond the consequences for any individual State party.
Large-scal e non-reporting nmakes a nockery of the reporting systemas a whole.
It leads to a situation in which many States are effectively rewarded for
violating their obligations while others are penalized for conplying (in the
sense of subjecting thenselves to scrutiny by the treaty bodies), and it wll
lead to a situation in which a dimnnishing number of States will report very
regularly and others will al nost never do so.
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45. The key question, however, is what types of nmeasures designed to raise
the costs of non-conpliance m ght be appropriate, potentially productive in
terms of upholding the integrity of the system consistent with the |ega
framework of the relevant treaty, and politically and otherw se acceptable.
Various palliatives are avail able and have been canvassed el sewhere in this
report. They include: the elimnation of reporting and its replacenment by
detail ed questions to which answers nust be given; the preparation of a single
consol idated report to satisfy several different requirements; and the nuch

wi der use of a nore professional advisory services programe designed to
assist in the preparation of reports. Utimtely, however, none of these

m ght make a difference in hard-core cases. Under those circumnmstances the
only viable option open to the treaty bodies is to proceed with an exam nation
of the situation in a State party in the absence of a report. This has been
done for a nunmber of years by the Conmittee on Econom c, Social and Cultura

Ri ghts and the Conmittee on the Elimnation of Racial D scrimnation has
adopted a very simlar approach. The situation has not yet beconme chronic for
either the Conmttee on the Rights of the Child, because it is still nuch
younger than the others, or for the Comrittee against Torture which has many
fewer States parties than the other conmmittees. And the Commttee on the
Eli m nation of Discrim nation agai nst Wonen has had so little nmeeting tine,
until very recently, that it was unlikely to take any steps that would

i ncrease its workl oad.

46. It seens inevitable, however, that each of these conmittees, and
certainly the Human Rights Committee, will have to contenplate taking such a
step sooner or later. While the precise |egal basis for such neasures wl |
need to be rooted in the text of each of the relevant treaties, the principa
foundation is to be found in a teleol ogical approach to interpretation which
acknow edges that any other outcone is absurd in that it enables a delinquent
State party to defeat the object and purpose of the inplenentation provisions.
In that regard, it is pertinent to recall that the General Assenbly, inits
resolution 51/87, specifically “encourage[d] the efforts of the human rights
treaty bodies to exanmi ne the progress made in achieving the fulfilnent of
human rights treaty undertakings by all States parties, wthout exception”
(enmphasi s added).

47. In inplenenting such an approach, the experience of the Conmittee on
Econom ¢, Social and Cultural Rights is instructive. Anple notice has been
given to the States concerned and, in a mgjority of the cases taken up so far,
reports which had been dramatically overdue have suddenly materialized. For
the rest, it is particularly inportant that the Commttee is in a position to
undertake detailed research work and to be able to base its exam nation upon a
wi de range of sources of information. The resulting “concl udi ng observations”

must be detail ed, accurate and conprehensive. |If they are not, States can
again be rewarded for a failure to report by a routine or mechanistic response
which fails to establish genuine accountability in any way. 1In this respect

it is not clear that the conclusions adopted to date in such cases by the
Committee on the Elimnation of Racial Discrimnation meet such criteria.
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C. The inadequacy of the current systemto deal wth
the tinely subni ssion of reports

1. lnability to process reports due to be subnmtted
48. The present supervisory system can function only because of the
| ar ge- scal e del i nquency of States which either do not report at all, or report

long after the due date. This is hardly a satisfactory foundati on upon which
to build an effective and efficient nonitoring system Thus, for exanple, the
Conmittee on the Elimnation of Discrimnation against Wonen noted in its

1994 annual report (A/49/38, para. 12) that if States parties reported on
schedule it would need to consider 30 reports per session

Table 2. Length of tinme required to review all State reports
currently due, if they were to be subnitted at the

end of 1996
Aver age Meet i ngs Aver age Aver age No. No. of
No. of required to No. of of neetings years
meet i ngs consi der meet i ngs per year required
per report reports per year devoted to
al ready due exam ni ng
reports
| CESCR 3 3 x 115 = 345 58 45 7.6
| CCPR 3 3 x 114 = 342 85 45 7.6
CERD 2 2 x 401 = 802 55 33 24.3
CEDAW 2 2 x 189 = 378 49 18 21
CAT 2.2 2.2 x 67 = 134 36 20 6.7
CRC 3 3 x 71 = 213 85 54 3.9
49. In brief, the picture that energes fromtable 2 is that if every State

party with a report overdue under either of the Covenants were to subnit that
report tonorrow, the last to be received could not be considered, on the basis
of existing arrangements, before the year 2003. At that point, the rel evant
commttee woul d be considering an eight-year-old report and woul d have a huge
backl og of subsequent reports pending.

50. An even nore conpelling way of |ooking at the situation is to assune
that every State party to the Convention on the Rights of the Child were to
submt a periodic (as opposed to initial) report, as required, every five
years. In theory, this would require the Comrittee on the Rights of the
Child to exam ne 187 reports over five years. At its present rate of

exam ning reports it would require 3 neetings per report, or a tota

of 561 neetings. Divided over a five-year period, that would require

112 meetings per year devoted to reports. Currently, on the basis of neeting
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for nine weeks in plenary session and three weeks in working groups, it is
able to devote 54 neetings per year to the exami nation of reports. Thus, its
meeting time would need to be at | east doubled, naking 18 weeks of neetings
plus 6 weeks of working groups. At |least half of the Committee of 10 nmenbers
woul d thus need to spend 24 weeks a year in session, quite apart fromall of
the additional activities that that Conmittee has so far undertaken outside of
its official neeting tines. The resulting burden on the Secretariat, on
conference servicing facilities and on translation, interpretation and editing
services woul d be i nmense

2. The problem of delays between subni ssion and
exani nation of reports

51. Inits 1994 annual report the Conmttee on the Elimnation of

Di scrim nati on agai nst Whnen observed that there was “an average of three
years between the time a State party submits its report and its consideration
by the Committee”. The Committee went on to observe that such a situation
provi des “a disincentive to report and |l eads to the need for the State to
present additional information to update the report which, in turn, increases
the vol une of docunentation that nust be considered by the Committee”
(A/49/38, para. 12). This analysis is still applicable in relation to nost
conmittees. Thus, on the basis of available figures, a report submtted in
Decenmber 1996 to the Conmittee on the Rights of the Child would not be

exam ned until January 1999. For the Human Rights Committee and the Conmittee
on Economic, Social and Cultural Rights, the respective dates woul d probably
be July 1998 and May 1999

52. The options available for responding to a situation which is clearly
unacceptable to the commttees and the States concerned, as well as to those
whose human rights are the focus of attention, are exanmined later in this
report. At this point, it is sufficient to observe that one option which is
clearly unsatisfactory is to schedule a | arge nunber of reports for
consideration in a very short tinme, so that each report receives only
superficial consideration. Unless such an approach is preceded by very
detailed prelimnary work and denonstrates that it is still able to achieve
convi ncing and accurate results, it risks going through the notions for their
own sake and abandoning the raison d' étre of the whole system which is to
pronote respect for human rights and ensure genui ne accountability.

D. Problens in relation to docunentation

1. Afifty-page limt on State reports?

53. As noted at the beginning of this report, it has been proposed by
conference servicing officials in Geneva, in addressing both the seventh
meeti ng of chairpersons and individual committees in the course of 1996, that
alimt of an average of 50 pages be inposed on the length of State party
reports to be processed and translated. To the extent that such a linmtation
woul d apply to processing (copy-editing, clean typing and reproduction) as
well as translating, it would even elimnate the option for a committee to be
prepared to consider a longer report in the original |language in which it is
submtted. This proposal has yet to be fully inplenented but its effects are
al ready being felt in various ways. Although it is beyond the scope of this
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report to address the possible inplications of the proposal, two procedura
matters are worthy of note since they bear on the nodalities of future treaty
body-rel ated reform processes. The first is that both the chairpersons
nmeeting and the treaty bodi es thensel ves have been provided with very little
solid statistical information to substantiate the need for draconian nmeasures
of the type proposed. |Indeed the nessage has, for the nbst part, been
conveyed orally rather than in the formof a detailed witten anal ysis which
woul d provide a basis for careful consideration of alternative responses. The
second is that the Centre for Human Ri ghts has not provided any anal ysis of
the alternatives that m ght be considered. Gven the difficulty of obtaining
i nformati on about the functioning of the systemand the costs involved, the
absence of such an analysis, or briefing paper, would seemto increase

consi derably the prospects for ill-informed and uncreative responses.

54. The incongruity of the proposed limtation is perhaps best illustrated
by the fact that the general guidelines for the subm ssion of periodic

reports (CRC/ C/58), adopted by the Commttee on the Rights of the Child in

Cct ober 1996, are 49 pages long. 12/ In other words, States parties would be
asked to respond to 49 pages of questions and of |lists of issues in relation
to which information is required in the course of a report of precisely the
sanme length. This is clearly inpossible, and it is doubly so in the case of
federal States which nust report on the situation in relation to the different
| aws and practices applying in each of their constituent territories.

Mor eover, the suggestion that reports could be confined to 50 pages is
entirely at odds with the trend in nost of the commttees to request ever nore
preci se and detailed information in order to enable the experts to obtain a
clearer picture of the situation. On the other hand, two committees (the
Committee against Torture and the Conmittee on the Elimnation of Racia

Di scrimnation) have generally managed with conparatively brief reports. This
is, however, primarily a function of the nore restricted nature of their focus
rather than of their greater frugality.

2. Epheneral or unrecorded docunentation

55. Anot her problemwhich is worthy of note concerns the increasing
proportion of docunentation which, although central to the dial ogue in many
cases, is of an epheneral or officially unrecorded nature. |In other words,

governnmental representatives subnit detailed information, sonmetinmes in the
formof materials already published (and thus, in principle, available

el sewhere) but nore often in the formof specifically targeted information in
response to questions raised or issues signalled in advance by the respective
treaty bodies. Since this information is neither contained in the State party
report itself nor reflected, except indirectly and in passing, in the sumary
records, it is effectively lost and is not part of any enduring or accessible
record of the dialogue. Although it m ght have had a determ native influence
upon the Committee's response, it is not available to any person who was not
both present at the tinme and was privileged to gain access to the
docunent ati on.

56. As with many of the issues dealt with in this report, devising
appropriate responses is rather nore difficult than identifying the issues.
The first step is for the nmaterials included in the annual report to be nore
systematic and detailed in indicating the principal reference materials relied
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upon in the exam nation of the report. The second step would be to develop a
nore systematic docunentary archive to be naintained at | east until the

exam nation of the subsequent report of the same State party. But again, in
the context of a treaty body secretariat which enploys not a single skilled
docunental i st, has no satisfactory facilities for maintaining archives and has
yet to focus at all on issues of this type, it is not clear that there is much
use in maki ng very detail ed recomrendati ons, beyond calling attention to the
probl em

3. Delays in the production of summary records

57. Anot her problem confronting the treaty bodies is that the sunmary
records are now produced in only two | anguages (English and French) and the
translation into the second | anguage (whichever one it mght be) is generally
significantly delayed. This is of particular significance for severa

reasons. The first is that, in response to budgetary and other concerns, each
of the treaty bodies has elinminated fromits annual reports the summary of the
di al ogue with each State party which was a consistent feature of the annua
reports until quite recently. This could be done on the basis that there was
no need to duplicate information which was any event provided, and in a nore
systematic fashion, by the summary records. The second is that the summary
records constitute one of the nost inportant elenments in the process of
accountability which provides the principal rationale for the process of

di al ogue. |If the records are not accessible within a reasonably short period
of tine after the exami nation of the report and the adoption of the concl uding
observations, a significant part of the value of the undertaking may be |ost.

58. By the sane token, it is not clear that there is sufficient val ue-added
by the publication, in the case of the Human Rights Conmittee, of a set of

of ficial records (previously known as the Conmittee’ s Yearbooks) reproducing
all of the summary records and ot her already issued docunmentation. The
Conmittee on the Elimnation of Discrimnation agai nst Wonen has requested
that further yearbooks be issued for it, in addition to those produced sone
years ago, and simlar proposals have been nmade in relation to the Commttee
on the Rights of the Child. 1In a context of the generous availability of
resources such undertakings are certainly desirable since they make the
records more accessible for historical and related purposes. However, at a
time of the utnost financial stringency when neither paper nor pencils can be
provi ded in conference roons for the use of expert nmenbers of the treaty

bodi es, such expenditures are surely not a priority.

59. In any event, their value has been radically reduced by the increased

i mportance of electronic sources of information, especially through the
Internet. VWhile summary records of the treaty bodies are not yet available in
that form it is surely only a matter of tinme. Priority should therefore be
accorded to that enterprise. For the reasons noted bel ow, the advantages make
the investment in the electronic formof the records far nore rewardi ng than
the production of prestigious dinosaurs such as the Yearbooks (officia
records). The first step should therefore be the transfer of the existing
Year books onto the el ectroni c databases, and the second step should consi st of
a concerted effort to achieve the tinely publication, again in electronic
form of the summary records as soon as they are avail abl e.
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E. The devel opnent and use of el ectronic databases

1. The hone page of the Centre for Human Ri ghts

60. The approach advocated in relation to summary records is entirely
consistent with one of the npbst encouraging recent devel opments overseen by
the Hi gh Comm ssioner for Human Rights. On 10 Decenber 1996 a mmj or

el ectroni ¢ dat abase of human rights docunentati on was made avail able on the
Wrld Wde Web and is thus accessible through the Internet. 13/ In such form
the concl udi ng observations, reports by States, and eventually the sumuary
records will all be nmade available to literally mllions of potential users.
This contrasts dramatically with the situation in relation to both the

m meogr aphed docunents in their original formand the printed official records
(Year book) volunes. Al of these docunents have a small print run and a very
limted distribution network that rarely includes national-Ilevel NGOs,
scholars in places outside the industrialized countries, and other key
potential users. The costs of upkeep of a hard copy collection of treaty body
docunents is considerable and there are only a handful of libraries around the
wor | d which devote the resources necessary for the mai ntenance of an
accessi bl e and functional collection of such docunentation. Moreover, the
utility of the hard copy docunments is very limted by conmparison with that of
the el ectronic versions which can be conprehensively searched, organized and
selectively printed out in very little tine.

61. Concern has justifiably been expressed that an enphasis on new
technol ogy will not necessarily cater for the needs of those with |imted
resources or living in countries which do not have ready or reliable access to
the Internet. Such concerns need to be addressed, but it nust also be
recal l ed that the accessibility of printed (“hard copy”) docunments in such
countries and to such individuals is currently close to zero and that even
elites in such countries, whether governmental, acadenmic or activist,
invariably have difficulty getting access to printed United Nations docunents.
In this respect, far fromreinforcing existing disparities in access to
information, the Internet and its equivalents offer a unique opportunity to
denocrati ze access and to ensure the systematic availability of docunentation
whi ch has hitherto been extrenely difficult to obtain.

62. But the full potential of these devel opnents, in terms of those
currently without ready access, will only be realized if a deliberate strategy
is devised for that purpose. This in turn will require the adoption of a nore
systematic, consultative and transparent process than has hitherto been

devel oped. In that respect, the Centre for Human Rights could learn fromtwo
recent initiatives. The first is the “WnmenWatch” project, undertaken jointly
by the Division for the Advancenent of Whnen, the United Nations Devel opnent
Fund for Wonen (UNI FEM and the International Research and Training Institute
for the Advancement of Wonen (I NSTRAW, which ains to conceptualize, design
and inplenent a joint Internet space on global information on wonen,

accessi ble through Wrld Wde Wb, gopher and e-mail technology. 14/ The
project’s ainms include identifying best current practices, inproving access,
provi ding training, and devel opi ng cooperative links with other actors.

63. The Centre for Human Ri ghts shoul d convene an expert seminar for simlar
purposes in relation to human rights information and docunentati on. Adequate
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resources should be devoted to ensure that the newly created Wb site is
devel oped further and kept fully up to date. Consideration should also be
given to the appointnent of an external expert advisory group to assist in
relation to the devel opnent of electronic information activities, especially
as they relate to the treaty bodies.

64. The second initiative fromwhich the Centre should explore the | essons
to be learned is the provision, by UNI CEF, of notebook conputers to al
menbers of the Cormittee on the Rights of the Child. The conputers are
programmed to provide e-mail access and access to the key dat abases and
docunent ati on sources needed by nenbers in carrying out their nonitoring
functions. |If the experinent is a success, conparable measures shoul d be
taken in respect of nenbers of the five other treaty bodies.

2. Broader access to ILO and UNHCR el ectroni c dat abases

65. One of the curious features of current information technol ogy

devel opnents which directly concern the treaty bodies is that one of the
agenci es whi ch has nmoved the nost rapidly and achi eved sone of the best
results - the I1LO - has persisted with a strategy which is no | onger optinmm
and whi ch now does a consi derabl e disservice to the constituencies the

organi zation ainms to serve. It has devel oped an extensive and very
sophi sti cated dat abase, of major and direct rel evance to various aspects of
the work of the treaty bodies and the human rights field generally. But it
has chosen only to make it available to external users by neans of a CD ROM
whi ch nust be purchased and for which separate equi pment, beyond a conputer
and an Internet connection, nust be acquired. One result, for exanple, is
that the database is unavailable to any nmenbers of the treaty bodies, to NGOs
or scholars unless they nmake an individual purchase at consi derabl e expense.

66. There al so seens to be a significant tine lag in relation to the
availability of data generated by UNHCR, which is produced first for its

CD- ROM (“Refworl d”) and subsequently, but rather nore slowy, made avail abl e
on its Web site. 15/ The incone generated by this “user-pays” strategy my
not be insignificant but the costs, in terns of unnecessarily restricted
access to information and the resulting dimnution of the reliance placed upon
the work of the organizations, would seemto be considerable. It is to be
hoped that both agencies, but the ILOin particular, will reconsider their

exi sting strategy and nmake their very valuable resources available in as
timely a fashion as possible to a far broader public.

F. Public information

67. The need for inproved public information materials to be devoted to the
work of the treaty bodies has been a constant theme of recommendati ons adopted
in recent years. However, given the budgetary restraints upon the
Secretariat, the cumbersome and costly procedures followed and the | ack of the
necessary human and ot her resources, it is not surprising that relatively
little informati on about the treaty bodi es has been produced. The

Human Ri ghts Conmittee, for exanple, has been calling for a number of years
for the publication of a third volune of Selected Decisions of the Human
Rights Committee under the Optional Protocol, 16/ w thout success.

Vol ume 2 covers the period October 1982 to April 1988. A second vol une of
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Human Rights: A Conpilation of International Instrunents has been under
preparation since 1992, and al though the Department of Public Informtion
reports that it “is now being updated”, 17/ it has in fact never been

publi shed. Apart fromthe extrenely valuable United Nations Action in the
Field of Human Ri ghts, 18/ published every five years, there is relatively
little in print which is of direct relevance to the treaty bodies. The

Prof essional Training Series is potentially the nbst serious and val uabl e set
of publications. The 25 Fact Sheets issued to date may have been printed in
| arge numbers but their overall utility, and the effectiveness of their

di stribution, would be unlikely to be rated highly by external experts.

68. Wt hout wishing to underestimate the difficulties faced by those who

| abour with very few resources and nmuch nore limted political support than is
usual |y acknow edged, it would seemthat the publicity provided for the work
of the various treaty bodies is usually unimginative and not especially

informative. It is far beyond the mandate of the independent expert to review
in any detail the various alternative approaches that m ght be considered in
the future. It nust suffice to say that three avenues would seem worth

exploring. The first is giving the treaty bodies a direct input into how a
speci fied public information budget, earmarked for that purpose, should be
spent. For that purpose an options paper should be prepared and di scussed by
the neeting of chairpersons on the basis of discussions in individua
commttees. The second is to acknow edge that the greatest need is for
information to be nmade available at the grass-roots |level, rather than in
Geneva and New York where it seens likely the great majority of existing
materials are dissem nated. But this does not nean sinply that there should
be a nore extensive distribution of brochures by the United Nations
informati on centres. Rather, it nmeans that a public information budget should
be avail able to support grass-roots initiatives designed to di ssem nate

i nformati on about the treaty bodies in culturally appropriate and nore popul ar
formats and nedi a.

69. The third avenue is to explore the extent to which the preparation of
publications, such as the Sel ected Decisions, can be entrusted to acadenic and
other external institutions that are prepared to take themon. The
publication could then be achieved commercially, at a cost which would be
substantially | ess than having either the editorial or printing work done
within the United Nations. This approach would al so respond to calls by the
Advi sory Committee on Administrative and Budgetary Questions to explore
alternative and | ess costly approaches to the publication of United Nations
materials. The treaty body concerned could still insist on appropriate
standards in relation to content and the publication process would be
potentially nmuch faster and certainly |less costly.

70. In general, there would seemto be good reason to convene, fromtine to
time, an external advisory group to review the human rights-rel ated
publ i cati ons progranme and nmake recomendations in relation to it. At
present, the systemis singularly lacking in transparency and opportunities
for inputs frominforned sources. The nature and quality of the resulting
output faithfully reflects the closed and bureaucratic character of the
process.
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71. One minor matter that warrants attention concerns the request by the
CGeneral Assenbly in resolution 50/170 that the United Nations infornmation
centre in each country should nake avail able a copy of the follow ng: recent
reports to the treaty bodies by that State, the sunmary records reflecting the
exam nation of those reports and the rel evant concludi ng observati ons adopted
by the treaty bodies. While the Secretary-General has reported that a
procedure has been put in place for this purpose (see A/ 51/45), he should be
asked to submit a followup report describing the situation in practice. From
i nformal reports by non-governnental organizations there is no reason to
believe that an active programe of dissem nation has been undertaken in
relation to this material at the country |evel

G Advisory services

72. It has been suggested in a nunber of places in this report that the
provi sion of *“advisory services”, or technical cooperation in the field of
human rights, has a vital role to play in relation to those States which do
not have the administrative capacity, technical expertise or financia
resources required to prepare the reports they are legally obligated to
provi de under the relevant treaties. Equally, simlar needs hanper the quest
to move towards universal ratification

73. One of 20 “substantive thenes” identified for the advisory services
programme is “treaty reporting and international obligations” (E CN. 4/1996/90,
para. 23), but the independent expert has not been able to identify fromthe
avai |l abl e docunentati on any case in which assistance has been provided
specifically for either the undertaking of a survey of the necessary neasures
to be taken prior to ratification of a human rights treaty or the preparation
of a report to a treaty body. The principal exceptions would seemto relate
to situations such as Canbodia or Haiti in which a small part of a |arge
assi st ance package has been devoted to such activities. Wile this assessnent
probably underesti mates the extent of assistance provided for such purposes,
it is clear that the programme as a whol e does not accord sufficient priority
to these activities. It may be replied that the initiative in such matters
must rest with Governnents and if they choose not to make requests there is
little nore that the progranmme can do. But the situation is one of “chicken
and egg”. In the absence of a well-resourced fund for this purpose, along
with the identification of experts who are technically conpetent, and targeted
suggestions that particular States should avail thenselves of the assistance,
there are likely to continue to be few requests. As a result, the advisory
services programme will not nmake a significant contribution to the goals of
reduci ng the incidence of non-reporting or inproving the quality of reporting.

74. One activity which has been funded in the context of the advisory
services programe is the organization of regional or subregional training
courses inrelation to reporting. It is not at all clear, however, that this
approach is likely to be cost-effective. To take but one exanple, a regiona
trai ning course on reporting obligations for countries of a particular region
hel d over five days in Novermber 1996, cost the United Nations $143,800. The
budget provided for the involvement of 30 governnent representatives, along
with 6 consultants and 3 staff nenbers. |If each of the Governnents in the
regi on sent one representative, the achi evenment of an inpact in each country
concerned woul d depend upon the rel evant individual having benefited
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significantly fromthe project, being in a job which gives himor her
responsibility for reporting, being kept in the sane job |ong enough for the
benefits to take effect, and having the tine, conmtnent and skills required
to convey sone expertise or insights to others involved in reporting at the
national level. While there may be sone individuals who satisfy all these
requirenents, it seens unlikely to be the case in the mgjority of instances.
The “multiplier effect” of a substantial expense is thus extrenely limted.
By contrast, a specially trained official (or consultant) could spend an
entire nonth in the field providing carefully tailored training and advice to
a wi de range of individuals (both governnmental and non-governnental) in a
particular country at a cost of |ess than $15,000. Thus, concentrated

assi stance coul d have been supplied for one nonth each in ten different
countries for the sane anount of noney, or probably I|ess.

75. The probl em of expertise has also yet to be addressed. It seenms often
to be assuned that nenbers of the treaty bodies will have the necessary
techni cal conpetence, pedagogical and drafting skills, and the availability to
carry out such functions. Leaving aside the question of whether sone conflict
of interest mght arise in such situations, there is clearly nmuch to be said
for hiring or training individuals with the requisite skills than relying upon
the inevitably very uneven capacities of any given treaty body menmber. G ven
that the International Labour Organization has |ong had progranmes invol ving
regi onal advisers in the provision of such expert advice, it would be
appropriate for the Centre for Human Rights to draw directly upon that
experience and to explore the possibilities for cooperative training and

advi sory activities.

76. The Hi gh Comm ssioner for Human Ri ghts shoul d thus be requested to draw
up a specific project designed to provide the necessary resources, both
financial and technical, for the preparation of reports for those States which
clearly lack the necessary resources to do so for thenselves. The project
shoul d reflect |lessons to be learned fromthe experience of the ILO and canvas
the possibility of collaboration, as appropriate, with that body.

77. The Board of Trustees for the Voluntary Fund for Technical Cooperation
shoul d be requested to include the preparation of reports to the treaty bodies
as a specific priority project. It is not clear that it falls within the

priorities endorsed by the Board to date (see E/ CN. 4/1996/90, para. 47).

H.  Special reports

78. A defining characteristic of the work of some of the treaty bodies in
recent years has been an enphasis upon “special reports” or “urgent
procedures”. The Human Rights Committee and the Comrittee on the Elim nation

of Racial Discrimnation, respectively, have made significant use of these
procedures ained, in the words of the latter “at responding to problens
requiring i mediate attention to prevent or limt the scale or nunber of
serious violations” (A/51/18, para. 26 (b)). These initiatives can be traced
back to a proposal nade by the Secretary-GCGeneral in 1992 that ways shoul d be
expl ored “of enpowering the Secretary-Ceneral and expert human rights bodies
to bring massive violations of human rights to the attention of the Security
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Counci | together with recommendations for action”™ (A/47/1, para. 101).
Subsequently the fourth neeting of chairpersons noted the inportant role of
the treaty bodies in seeking to prevent, as well as to respond to, human
rights violations. They then stated that:

“It is thus appropriate for each treaty body to undertake an urgent

exam nation of all possible neasures that it mght take, within its
conpet ence, both to prevent human rights violations fromoccurring and
to monitor nmore closely energency situations of all kinds arising within
the jurisdiction of States parties. Were procedural innovations are
required for this purpose, they should be considered as soon as
possi bl e” (A 47/628, para. 44).

79. The i ndependent expert participated actively in the consensus on that
statenment, which has since been endorsed by the General Assenbly and
subsequent mneetings of chairpersons. Today, however, the expert questions the
wi sdom of the manner in which this nmandate has been applied. It is
frustrating for a treaty body to have to renmain inactive in the face of

massi ve violations and it risks sending a signal of inpotence, perhaps disdain
and certainly marginality. On the other hand, the invocation of relatively
formalist and inflexible procedures directed at States in which chronic

viol ations are occurring in a context of crisis or major armed conflict would
seemunlikely to achieve a great deal. Experience to date seens largely to
confirmthis conclusion. Wile there should not and probably could not be any
hard and fast rules in this regard, and while the treaty bodies should retain
appropriate flexibility, there is nuch to be said for maintaining what has
been referred to as “a division of |abour ... whereby the special rapporteurs,
representatives or experts [of the Comm ssion on Human Ri ghts, etc.] would
remai n responsi ble for urgent appeals, whereas the treaty bodi es woul d focus
mai nly on State party reports” (E/CN. 4/1997/3, para. 43).

1. MED UM TERM AND LONG TERM REFORM | SSUES

A. | nt r oducti on

80. It is now al nost eight years since the independent expert first
suggested that consideration mght be given to the preparati on of consolidated
reports to the treaty bodies as well as to the eventual consolidation of the
existing treaty bodies into “one or perhaps two new treaty bodies”. He also
called for “a sustained exchange of views” on these proposals (A 44/ 668,

paras. 179 and 182). Since that time, acadenic and other observers have taken
up the challenge 19/ while the treaty bodies thensel ves, the neetings of

chai rpersons and the policy organs have all remained virtually silent. There
is good reason for the silence of the treaty bodies. Their menbers are in the
process of investing considerable time and energy into nmaking the existing
procedures work and they can hardly be expected to be enthusiastic about the
elimnation of either the procedures they are struggling to perfect or of

those committees as they currently exist. It is less clear why the policy
organs have remained reluctant to engage in the debate. It is suggested that
the trends docunented in this report have al ready made such debate urgent and
that, in any event, the unsustainability of the existing systemwl| have

conpel | ed radi cal changes of one type or another within |l ess than a decade.



E/ CN. 4/ 1997/ 74
page 27

The only real question is whether they will be of an ad hoc, reactive and
i ncompl ete nature or whether they will have been planned |ogically and
systematically.

B. The nature of the energing chall enge

81. The information and analysis contained in this report support a nunber
of conclusions as to the future evolution of the treaty body system Over the
course of the next decade, close to universal ratification of the six core
treaties is likely to be achieved. States will be under increased pressure to
honour their reporting obligations and significant technical and financia
assistance will be nmade available to help themto do so. States which do not
report will often be subject to review anyway. States will be expected to
produce six reports, to engage in six separate “constructive dial ogues”, to
answer to additional ad hoc requests fromsix commttees, and to respond to
conpl aints emanating from perhaps four or nore separate comuni cations
procedures. They will also be expected to take full account of genera
coments (or their equivalents) emanating fromsix different conmttees and to
respond to increasingly detail ed concluding observations fromthe same nunber
of committees.

82. In addition to these obligations, within a decade a significant nunber
of countries may well be required to report under the International Convention
on the Protection of the Rights of All Mgrant Wrkers and Menbers of Their
Fam lies. That would add a seventh reporting procedure and yet another
committee and will require States parties to report in relation to the npst
conpl ex, detailed and | engthy of all of the human rights treaties.

83. But a growi ng burden upon States will not be the only consequence. The
treaty bodies will need to at | east double their existing neeting tine so that
the Committee on the Rights of the Child alone would be neeting for close to
six nonths of every year. Commttees which al ready have a very | arge backl og
of unexam ned comruni cations will be joined by others in the sane situation
and together they will need to find the tine and the expertise to deal with
the nore and nore conpl ex issues which, in the nature of things, wll

i nevitably be brought before them The size of the secretariat servicing the
treaty bodies would need at | east to be doubled just in order to maintain

exi sting levels of service (which al nbst every treaty body has condemed as
entirely inadequate). The costs of conference servicing (especially
translation of docunents and interpretation) will rise exponentially, thus
maki ng maj or additional demands upon resources that are presently subject to
dramatic cuts. Donestic non-governnmental organizations would rapidly |ose
interest in reporting to a different treaty body every year and their

i nternational counterparts will be unable to keep up with the demands
emanating every year fromone treaty body or another in relation to every
country. The nedia, both national and international, are likely to becone
even less interested than is currently the case in relation to such frequent,
and nost |ikely superficial, procedures.

84. The nmenbers of the treaty bodies would be required to spend between one
third and one half of their tinme in Geneva or New York, for which sone
(menmbers of the Human Rights Committee, the Conmittee on the Elimnation of

Di scrimnation agai nst Wonen and the Cormmittee on the Rights of the Child)
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will receive US$ 3,000 per year (apart fromtheir daily allowances) and the
ot hers (menbers of the Conmittee on Economi c, Social and Cultural Rights, the
Conmittee on the Elimnation of Racial Discrimnation and the Committee

agai nst Torture) will receive nothing (apart fromthe same allowances). In
light of such demands, conmittee menmbership will be feasible only for
governnmental officials paid by their national authorities (a situation
unlikely to guarantee either independence or expertise), academ cs subsidized
by their Governnents (since in today’ s clinmate of budget cuts and a user-pays
approach nost universities are unlikely to be prepared to subsidize

i nternational service for half the year), or retirees.

C. A review of options

85. In essence, there would seemto be four options available to States in
dealing with such a scenario. The first is to dismss the concern as al arm st
and m splaced on the ground that the situation will not in fact evolve in this
way. States will not nove towards universal ratification; they will continue
to be chronically overdue in reporting; and they will becone increasingly
blasé in their dealings with the treaty bodies. The response by the latter
will remain essentially as it is today and, sonehow, existing resources wl|
be used nore efficiently in order to enable the maintenance of the status quo.
The nunber of conplaints procedures will not increase and the nunber of

conmuni cations will stabilize. And the m grant workers convention will not
enter into force. Over tine, this option will lead to a reporting systemthat
wi |l have beconme little nmore than a costly charade, since it will be unable to

cope in any neaningful way with the various functions entrusted to it.

86. The second option would anmount to the fulfilment of the dreanms of sone
reformers and of nobst budget-cutters: the treaty bodies will undertake
far-reaching refornms of their existing procedures, and will manage fromw thin
exi sting resources. Extensive authority will be delegated to the Secretari at
to undertake prelinmnary report processing. The latter will be staffed

| argely by interns, junior professional officers (JPCs) paid for on a
voluntary basis by the industrialized countries, and by individuals from other
countries sponsored by foundations or their own Governments. |ndividua
commttee nmenbers will be responsible for drafting assessnents which will be
reviewed in small working groups and, except in especially controversia

cases, will be rapidly endorsed in plenary. Any “dialogue” will take place
largely in witing. No report would be considered in plenary for nore than
one or two hours and each expert would be linted to five mnutes' speaking
time (thus making a total of 90 minutes in the case of the two
Covenant-rel ated comm ttees, for exanple). Comunications will be processed
inasimlar manner. Summary records will be dispensed with, and translation
will only be available for the final products of the comrittees.
Interpretation will be available only for plenary sessions and the remaining

work will be done by heterogeneous | anguage groups working overwhelmngly in
Engl i sh.
87. Apart fromthe difficulty of achieving any of these reforns, the main

problemwith this option is that it would require a radical change in many of
t he assunptions on the basis of which the current system has been devel oped.
For the most part, States have shown no preparedness to make such changes.
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Moreover, the quality of the resulting outcones, as well as their ability to
command respect and generate the desired donmestic responses, is unlikely to be
hi gh.

88. The third option is the provision of greatly enhanced budgetary
resources to support all aspects of the procedures with a view to nore or |ess
mai nt ai ni ng the status quo. Funding would be provided for increased
Secretariat staffing, translation and interpretation facilities, and a | arge
techni cal cooperation budget would be allocated to fund an extensive array of
advi sory services designed to enable States to neet their extensive reporting
obligations. Even |eaving aside the question of whether this would be a

wor kabl e approach in practice, current as well as foreseeable future budget
trends would seemto be noving in the opposite direction to that required.

89. The fourth option is a nore conplex one, drawi ng on elenents of the
ot her options, and based prinmarily upon the adoption of some or all of the
reforms canvassed bel ow.

D. Consolidated reports

90. The interimreport by the independent expert outlined a proposal for the
preparation of a single consolidated report by each State party, which would
then be submitted in satisfaction of the requirenments under each of the
treaties to which the State is a party. That proposal is for individua
States to consider and act upon. It does not require endorsenent or other
formal action by any United Nations body or the treaty bodies. The detailed
anal ytical study called for by the General Assenbly in resolution 51/87 will,
when conpl eted, assist in the preparation of any such consolidated reports.
Utimately, the questions and concerns that have been raised can only be
answered definitively on the basis of concrete efforts to produce and work on
t he basis of such reports.

E. Eli m nation of conprehensive periodic reports
in their present form

91. Anot her proposal, previously foreshadowed by the independent expert but
not devel oped in any detail, would be to elimnate the requirenent that States
parties’ periodic reports should be conprehensive. Such an approach woul d
clearly not be appropriate in relation to initial reports. Simlarly, it

m ght be better suited to the situation of sonme treaty bodies than others, and
m ght not be applied in all cases. The broader the scope of a treaty, the
nmore appropriate it would seemto be to seek to limt the range of issues

whi ch nust be addressed in a report. |In effect, the reporting guidelines
woul d be tailored to each State’s individual situation. |In many respects, it
is a logical extension of an approach followed by the Human Ri ghts Conmittee
since 1989.

92. Since there are various fornulas which night be adopted, the follow ng
process is only indicative. It would begin with a decision by the conmttee
at session Ato draw up a |list of questions at session B. 1In the intervening

period it would invite subm ssions of information fromall rel evant sources
and woul d request the Secretariat to prepare a country analysis. The
pre-sessi onal working group could then neet, perhaps i mediately before or
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during session B, and draft a specific and limted |list of questions. After
endorsenent by the Committee at session B the |ist would be forwarded

i medi ately to the State party with a request for a witten report to be
submitted in advance (in sufficient tine to enable translation) of session C
or D Such a procedure would: focus the dialogue on a limted range of

i ssues; entirely elimnate the need to produce a | engthy report covering nmany
issues of little particular inport in relation to the country concerned,
ensure that issues of current inportance are the principal focus; guarantee
that a report woul d be exam ned on schedul e; enable individuals with expertise
in the mtters under review to participate in the del egati on; reduce the
nunber of mnistries directly involved in report preparation; enhance the
capacity of expert menmbers of the conmittees to be well prepared for the

di al ogue; and provide a strong foundation for nore detailed and clearly
focused concl udi ng observati ons.

93. It is therefore recommended that each conmittee should consider the
extent to which all or some of its principal supervisory functions could be
conducted on the basis not of general reports based on universally applicable
reporting guidelines but of nore limted and specially tailored requests for
reports as described above.

F. Towards a consolidation of the treaty bodies

94. Some of the argunents for and against this reform have already been
explored in the independent expert’s 1989 report (A 44/668, paras. 182-183).
For that reason, they will not be repeated here. Gven the limtations of
space it nust suffice to note in this context that while the | egal and
procedural problens inherent in such an initiative would not be negligible,
the prior issue is whether there is the political will to begin exploring in
any detail the contours of such a reform [If that will were mani fest, the
techni cal chall enges woul d be resolvable. It is therefore recommended that
consi deration be given to the convening of a small expert group, with an
appropriate enphasi s upon international |egal expertise, to prepare a report
on the nodalities that m ght be considered in this respect.

G The desirability of additional proactive neasures

95. In addition to exam ning the possibility of steps to reduce the existing
nunber of treaty bodies, it is inportant for United Nations organs which are

i nvolved in the design of new procedures to bear in mnd the desirability of
[imting the nunber of additional bodies to be created. Viewed in isolation
and on their individual nerits, proposals to establish new, and inproved,
mechani sms are inevitably attractive. This attraction should, however, be

bal anced agai nst the inpact on the systemas a whol e of new bodi es conpeting
for scarce resources and perhaps, in sone respects at |east, unnecessarily
duplicating the demands upon States parties. At |east two current endeavours
m ght be relevant in this respect.

96. The first concerns a procedure which has already been finalized and
enshrined in a treaty. Article 72 of the International Convention on the
Protection of the Rights of All Mgrant Wrkers and Menbers of Their Families
provides for the election of a Coomittee on the Protection of the Rights of
Al Mgrant Workers and Menbers of Their Families within six nonths of the
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Convention’s entry into force. This occurs when there are 20 States parties.
Al t hough it was adopted six years ago (in Decenmber 1990), as at

1 Novenmber 1996 there were only seven States parties. By acting now to anend
the treaty so as to provide that the supervisory functions which the
Convention entrusts to a new committee would instead be performed by one of
the existing cormittees (presumably either the Committee on Econom c, Socia
and Cultural Rights or the Human Rights Conmittee) the United Nations could
avoi d the expense of establishing an entire new supervisory apparatus, States
parties could avoid increasing the nunber of committees to which they mnust
report and the nunber of occasions on which reports nust be presented and
eval uated, and the number of States which would have to ratify the amendnent
would be minimal. A failure to act noww Il only result in exacerbating a
situation that nost States already consider to be unwieldy. Moreover, one of
the maj or obstacles to reformin all such matters is the resistance of those
(including experts, Secretariat officials, CGovernnents, NGOs, etc.) with a
vested interest in the maintenance of the status quo. Action taken at this
stage woul d encounter conparatively very little resistance from such sources.
But if delayed, it will probably become inpossible

97. The second exanpl e concerns the draft optional protocol to the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment, the drafting of which is currently being undertaken by a working
group of the Conmm ssion on Human Rights. The protocol would, inter alia,
provide for visits to places of detention by an expert body entrusted with
that function. At its npost recent session the working group took note of two
different views as to the relationship, on the one hand between the new

i nstrument and the existing Convention, and on the other hand between the
proposed new subcommittee and the existing Committee agai nst Torture.

Per suasi ve argunents were put forward in favour of the instrument being kept
quite separate fromthe Convention and of the sub-conmittee being entirely

i ndependent of the Conmittee (see E/CN. 4/1997/33, paras. 14, 16, 19). But
what ever the undoubted nerits of those proposals, they would contribute very
significantly to the further proliferation of instruments and comittees,
while doing nothing to anmeliorate the present situation. A nore appropriate
solution would seemto be to arrive at a formula by which States which
accepted the new procedures would be exenpted fromnost, if not all, of their
reporting obligations under the Convention and to explore all possible
formul as by which the menmbers of the Conmittee could serve on the new
mechanismas well. This would seemto be a case in which the Secretari at
shoul d be requested to prepare an anal ytical paper exploring different options
in a creative rather than nmechanistic fashion

H  Anending the treaties

98. Since the subm ssion of the first report on treaty body reform in 1989,
amendments to three of the six treaties have been approved by the respective
Meetings of the States Parties and endorsed by the General Assenbly. They
seek to ensure that the activities of both the Conmttee on the Elimnation of
Raci al Discrimnation and the Committee against Torture are financed fromthe
regul ar budget of the United Nations (rather than wholly or partly by the
States parties as currently provided for in the respective treaties) and to
permt the Conmittee on the Elimnation of Discrimnation agai nst Wonen to
nmeet for longer than the two weeks annually specified in the Convention. A
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fourth proposed anendnent woul d expand the nenmbership of the Cormittee on the
Rights of the Child from 10 to 18. The fact that both the respective Meetings
of States Parties, as well as the General Assenbly, have approved these
anmendnents is an indication of the need for reformand of the preparedness of
Governnments to endorse such reforns.

99. Despite this clear consensus none of the anendnents has yet entered into
force and the prospects that they will do so in the foreseeable future nust be
consi dered slight. Thus, for exanple, over a period of four years only 20 of
the 148 (as at 19 February 1997) States parties to the Internationa

Convention on the Elimnation of Al Fornms of Racial Discrimnation had
accepted the anmendnents. |In the case of the Convention against Torture and

O her Cruel, Inhuman or Degradi ng Treatnent or Puni shment 20 of 101 States
parti es had done so (see E/CN. 4/1997/73, para. 7). The problemis not that
States parties are opposed to the anmendnent or that they are reluctant to see
them brought into force. This is illustrated by the fact that every State
party stands to gain financially fromthe amendnents, since the costs involved
will then be spread anpng the entire nmenbership of the United Nations, rather
than falling only on the parties to the relevant treaty. It is thus the

non- States parties that would have a financial incentive to oppose such
amendments, but they have chosen not to do so when called upon to vote in the
General Assenbly. Rather, the problemlies in the process of satisfying al

of the donestic legal and political requirenments needed to approve an
anendnent to a treaty. It is apparent that they are considered by nmany
Governnents, all of whomare confronted with an ever-increasing vol ume of

i nternational agreenents to “process”, to be too tinme-consum ng and cumbersone
to be worth the effort.

100. To the extent possible, the General Assenbly has, in each instance,
authorized tenporary measures to aneliorate the situation in the intervening
period. Such flexibility is indispensable, even though it m ght have the
uni nt ended consequence of further discouraging States parties fromtaking the
domestic steps required to effect their | egal acceptance of the anendnments.

101. Several recomendations emerge fromthis situation

(a) Al future human rights treaties should provide for a sinplified
process to be followed in order to amend the rel evant procedural provisions.
Wil e the specific endorsenment of this proposal by the Commi ssion on Human
Ri ghts could not be binding in the context of any future negotiations it would
constitute a clear policy guideline and help to facilitate the adoption of
such flexibility in the future;

(b) A report should be requested fromthe Legal Counsel which would
explore the feasibility of devising nore innovative approaches in dealing with
exi sting and future amendnents to the human rights treaties;

(c) The General Assenbly should request the Meetings of the States
Parties to the relevant treaties to discuss neans by which the States
concerned m ght be encouraged to attach a higher priority to ratification of
the amendments al ready approved;
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(d) Consi deration should be given i mediately to amendi ng the
I nternational Convention on the Protection of the Rights of Al Mgrant
Workers and Menbers of Their Families in line with the reconmendati on made
bel ow,

(e) In view of the agreenment of the Meeting of States Parties and of
the General Assenbly in 1992 to anmend article 8, paragraph 6, of the
I nternational Convention on the Elimnation of Al Forns of Racia
Discrimnation to elinmnate the responsibility of the States parties for the
expenses of the Committee nenbers, action should now be taken to wite off the
conti nui ng backl og of contributions owed for that purpose. At present,
57 States parties owe a total of US$ 225,506, or an average of just under
$4, 000 each (see A/51/430, annex Il). Gven that these assessnents are now
anachronistic and that the cost incurred by the United Nations of calcul ating,
updating and reporting on their non-paynment will soon exceed the amount
i nvol ved, agreenent should be sought to cover the outstandi ng anount fromthe
regul ar budget and close the file. For legal and policy reasons, it should be
i ndi cated that no precedent of broader application is thereby created.

V. OTHER | SSUES

A. The unnentionabl e | anguage questi on

102. The question of |anguages has gone l|largely unaddressed in this report.
For the most part, this is nerely an accurate reflection of the inability of
the United Nations and its Menber States to conme to grips with one of the npst
controversial and enduring issues confronting the O gani zation as a whol e.
Unfortunately, it is also one which is of particular inportance to the treaty
bodies. Any attenpt by the independent expert to resolve the dil emas woul d
be both presunptuous and dooned to failure. Nevertheless, it is appropriate
to proffer a few pertinent observations.

103. In the first place, the treaty bodi es have been conpelled by resource
constraints and decisions taken el sewhere to privilege the two principa
wor ki ng | anguages of the Secretariat. This is reflected in the production of
summary records and press releases, and in the vast majority of drafting
exercises. Sinmultaneous interpretation into |anguages other than Spani sh,
unl ess specifically requested, seens to be increasingly | ess common in the
day-to-day work of the treaty bodies. Secondly, the de facto dom nance of
English as the main working | anguage of the conmttees has increased very
significantly in the past few years. VWhile this may be regrettable in terns
of the maintenance of linguistic equality and diversity it is largely a
reflection of national trends which are outside the control of the treaty
bodi es. These trends seemlikely to accelerate in the years ahead as a result
of the enphasis upon English in business, information technol ogy, science,
nmedi a and ot her spheres of activity. Thirdly, for a variety of reasons wel
beyond the control of the United Nations, English | anguage materials tend to
predom nate in the rapidly growi ng volume of information which makes up the
background materials available to the treaty bodies in their exam nation of

i ndi vidual State reports.

104. Oficial responses within the United Nations to these trends have been
somewhat contradictory. On the one hand, the CGeneral Assenbly has reaffirned
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its strong conmmitnent to the principle of linguistic diversity, and the
Secretariat has attached renewed enphasis to an old rule by which a docunent
cannot be issued in any |language until it is available in all. At the sane
time, various policies and practices encourage the treaty bodies to operate
with as few | anguages as possible. The very rapidly increasing nunber of

i ndi vidual s, groups and agenci es obtaining access to the documentation of

i nternati onal organi zations by electronic neans are, and are virtually certain
to continue to be, significantly advantaged if they can work in English rather
than in any other |anguage.

105. The official rules are appropriate reflections of a commtment to

mul tilingualismand would, in a context of adequate resources, help to

mai ntai n an appropriate balance. But in a situation of dire financia
stringency the resulting inflexibility will, on the one hand, weak havoc and
on the other, provoke resort to ever nore creative and devious strategies to
ci rcunvent unworkable rules. Such strategies invariably add to overall costs
and, at least in the longer term generate a range of inefficient, opaque and
counter-productive practices. Understandable resentnment of the extent to

whi ch extraneous factors have tended to underm ne the policy of |anguage
equality has tended to stifle efforts to identify a range of nediumterm and
| ong-term strategies which mght respond to energing realities in a nore
nuanced manner.

106. In the context of the treaty bodies the inportance of maintaining
linguistic diversity is, for many reasons, beyond doubt. By the sane token

in the absence of a substantial increase in funds for interpretation, there is
a clear need for the different conmttees to explore ways in which working
groups and ot her non-plenary neetings can be held w thout official

translation. G eater enphasis should be attached to the ability of nom nees
for election to the treaty bodies to work in at |east one, and preferably two,
of the three major |anguages. Ways will have to be found in which the content
of materials available in only one | anguage can be drawn upon nore efficiently
for the benefit of the whole comrittee. Consideration will need to be given
to del egating certain responsibilities to working groups capabl e of working

wi thout translation. While these and other nore innovative and flexible steps
wi |l probably be considered only reluctantly, necessity will have its way
sooner rather than |ater.

B. Cooperation with the specialized agencies and other bodies

107. Cooperation between the specialized agencies and the treaty bodies
remai ns more problematic than is generally recognized. There are severa

out st andi ng exanpl es of such cooperation, npst notably between the Comm ttee
on the Rights of the Child and UNICEF, 1LO UNESCO and UNHCR, and between the
I LO and several of the other treaty bodies. The overall situation remains
unsati sfactory, however. There have been many calls for consultation in order
to identify the nost productive and sustainable forns of cooperation, but
little has resulted. As noted above, a request by the sixth neeting of

chai rpersons for such a discussion to take place at a high level at the
seventh neeting (in 1996) resulted in the active involvenment of very few
agencies and an inability to take any neasures of consequence in relation to
this issue. Simlarly, repeated requests by the Conm ssion on Human Ri ghts,
contained in resolutions adopted since 1993, 20/ calling for an expert sem nar
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to be organized in conjunction with the international financial institutions
have resulted in no action by the Centre for Human Ri ghts despite the

wi | l'ingness of the Wirld Bank to proceed. Wile the H gh Conm ssioner for
Human Rights held a neeting in July 1996 with the President of the Wbrld Bank
this has not led to any concrete results in relation to the work of the treaty
bodies. 21/ As a result, inportant opportunities are being m ssed.

108. In order to renmedy this situation it is recommended that the Conm ssion
on Human Rights should request the Hi gh Comm ssioner to convene a high-Ieve
meeting over a period of two days between senior representatives of the key
speci al i zed agenci es and ot her bodies (including ILO WHO FAO UNESCO

UNI CEF, UNHCR, UNDP, UNFPA and the World Bank), senior staff of the Centre and
t he chai rpersons of the six treaty bodies. |In order to mnimze costs and
capitalize on other coordination efforts, the nmeeting should take place

i medi ately before or after one of the annual neetings of the chairpersons.
The purpose should be to explore the npst constructive, appropriate,
cost-effective, and nutually rewardi ng neans of cooperation between these
bodi es and the hunman rights comrttees.

C. The quality of concluding observations

109. In 1990, the Conmittee on Economic, Social and Cultural Rights pioneered
the practice of adopting concludi ng observations which reflected the views of
the Conmttee as a whole, were structured in a systematic fashion and sought
to be as specific as possible. Although it was the Human Rights Comm ttee
which, in 1984, had first nmade use of the phrase “concludi ng observations”, it
was not until 1992 that that Conmittee began to adopt collective eval uations
of the report of each State. The Conmittee on the Elimnation of Racia

Di scrimnation followed the exanple in 1993. Prior to this devel opnent all of
the effort required on the part of the relevant Governnent, the

United Nations, the treaty body and other interested parties culmnated in
little nore than a few disparate, sonetines inconsistent, observations nmade in
the nanme of individual nenbers of the commttees. Wile the present approach

thus constitutes a major step forward there is still considerable roomfor
i nprovenent in the quality of concluding observations, especially in ternms of
their clarity, degree of detail, |evel of accuracy and specificity. This wll

require, inter alia, a nore sustained expert contribution to the process by
the Secretariat. A marked inprovenent in the |evel of sophistication of
concl udi ng observations is indispensable if the reporting process is
ultimately going to justify the expense and effort invol ved.

V. PRI NCI PAL RECOMVENDATI ONS
110. This section sunmarizes some of the recomendati ons made in the report.

111. The goal of achieving universal ratification of the six core treaties
has been affirmed frequently. Concrete neasures ainmed at making it a reality
are needed. They should include: (a) consultations with the |eading

i nternational agencies to explore their potential involvenment in a
ratification canpaign (para. 32); (b) the appointnment of special advisers on
ratification and reporting and the earnmarking of funds for those purposes
(paras. 33-34); (c) special neasures should be explored to streamine the
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reporting process for States with small popul ations (para. 35); and
(d) particular attention should be paid to other substantial categories of
non-parties.

112. Non-reporting has reached chronic proportions. |In addition to
considering refornms to the overall system (noted below), a new specially
tailored project for the provision of advisory services should be inplemented.
In responding to cases of persistent delinquency, all treaty bodies should be
urged to adopt procedures which | ead eventually to the exam nation of
situations even in the absence of a report (paras. 37-45). Such an approach
shoul d reflect thorough research and | ead to detail ed, accurate and

conpr ehensi ve “concl udi ng observations” (para. 47).

113. The present reporting system functions only because of the | arge-scale
del i nquency of States which either do not report at all, or report long after
the due date. |If nany were to report, significant existing backl ogs woul d be
exacerbated, and major reforns woul d be needed even nore urgently

(paras. 48-52).

114. Proposed docunentation limts are unworkable within the context of
exi sting procedures. The issue needs to be dealt with in a far nore
transparent manner than has so far been the case and full justification for
any cuts need to be provided. The Secretariat should draw up a detail ed
options paper to enable the conmttees to consider neasured and innovative
responses (paras. 53-54)

115. The extent of docunentation which is central to the dial ogue but which
is nowhere officially recorded is an inportant problemand calls for
appropriate neasures to be devised by the Secretariat (para. 55). The
preparati on of sunmary records is an indi spensable elenent in the system and
their tinmely preparation should be accorded priority. The continued
production of bound and edited volunmes of O ficial Records of the Human Rights
Committee (previously known as Yearbooks) is difficult to justify at a tinme of
financial stringency (para. 58). Priority should be accorded to transferring
the existing data on to electronic databases and ensuring the tinely
publication, including in electronic form of all sunmary records as soon as
they are avail able (para. 59).

116. The new honme page of the Hi gh Conm ssioner/Centre for Human Ri ghts
constitutes an unduly del ayed but very wel cone devel opment. It should be
mai nt ai ned and expanded and a strategy to wi den access shoul d be devi sed.
Future devel opment of the database should reflect a nore systematic,
consultative and transparent process than has hitherto been the case. An
expert sem nar should be convened for that purpose and an external advisory
group appointed (paras. 60-64). The ILO should consider naking its very
val uabl e dat abase available on the Web to the human rights conmmunity and

ot hers (para. 65).

117. The public information materials relating to the work of the treaty
bodi es are highly inadequate. The treaty bodi es should be given a direct
input into future decision-making in this regard. A public information budget
shoul d be nmade available to support grass-roots initiatives designed to

di ssem nate informati on about the treaty bodies in culturally appropriate and
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nore popul ar formats and nedia. Partnerships with academ ¢ and ot her externa
institutions should be explored in order to enhance the publications
programme. An external advisory group should be asked to review the human
rights-rel ated publications programre and nake recomendati ons (paras. 66-70).
The Secretary-Ceneral should report on the actual availability of treaty
body-rel ated materials at United Nations information centres (para. 71).

118. The advisory services programre has not provided sufficient support for
surveys required prior to ratification of a human rights treaty or for the
preparation of reports by States in need of assistance. Regional and
subregional training courses in relation to reporting are unlikely to produce
results conmrensurate with their cost. A specially designed programre shoul d
be devised to address the needs in this area and it should be accorded
priority (paras. 72-77).

119. The effectiveness of “special reports” and “urgent procedures” should be
carefully evaluated by the cormittees concerned. At present, the value they
add seens low. In general, the division of |abour between the treaty bodies
and speci al nmechani sns shoul d be mai ntai ned (paras. 78-79).

120. In light of current trends the existing reporting systemis
unsust ai nabl e (paras. 81-84). Four options are available to States: (a) to
di sm ss the concern as alarm st and take no action; (b) to urge the treaty
bodi es to undertake far-reaching refornms and adapt to cope with existing and
new demands from w thin existing resources; (c) to provide greatly enhanced
budgetary resources to sustain the status quo; (d) to conbine some el ements of
(b) and (c) with the adoption of sonme far-reaching reforms (paras. 85-89).
The latter could include: the preparation of “consolidated reports”

(para. 90); elimnation of conprehensive periodic reports in their present
form and replacement by reporting guidelines tailored to each State’s

i ndi vi dual situation (paras. 91-93); and a consolidation (reduction) of the
nunber of treaty bodies (para. 94). |If the political will exists in relation
to the latter, a snall expert group should be convened to exam ne nodalities.
Proactive neasures should al so be considered, including amendi ng the mni grant
wor kers convention to entrust the supervisory functions to an existing
committee and giving nore systematic consideration to the institutiona

i mplications of the proposed optional protocol to the Convention agai nst
Torture (paras. 96-98).

121. The procedural provisions of human rights treaties need to be made nore
susceptible to amendnent. Various recomendations are suggested (para. 101).
Constructive attention needs to be given to the taboo subject of working

| anguages (paras. 102-106). Existing arrangenments for cooperation with the
speci al i zed agenci es and ot her bodi es have been inproved in sonme respects but
remai n very inadequate. The Hi gh Comni ssioner should convene a high-1Ieve
nmeeting to explore better nmeans of cooperation with the treaty bodies

(para. 108).

122. Treaty bodies nust strive to further inprove the quality of their
“concl udi ng observations”, in terns of their clarity, degree of detail, |eve
of accuracy and specificity (para. 109).
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