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| nt roduction

1. The Comm ssion on Human R ghts, in paragraph 28 of its

resol uti on 1996/ 85, requested its open-ended inter-sessional working group on
a draft optional protocol to the Convention on the sale of children, child
prostitution and child pornography to nmeet for a period of two weeks, or |ess
if possible, prior to the fifty-third session of the Commssion to pursue its
mandate with a viewto finalizing the draft optional protocol.

2. The Econom ¢ and Social Council, inits resolution 1996/288, authorized
the working group to neet for a period of two weeks prior to the fifty-third
session of the Conm ssion.

. ORGAN ZATI ON OF THE SESSI ON

A oening and duration of the session

3. The working group net from3 to 14 February and on 2 April 1997. The
session of the working group was opened by a representative of the H gh
Comm ssioner for Human Rights, who nade a statenment. During the session,
the working group held nine neetings in plenary, on 3, 4, 7, 13 and

14 February 1997 and on 2 April 1997. N ne neetings were held in an informal
drafting group.

B. El ection of the Chairnan- Rapporteur

4. At its first neeting, on 3 February 1997, The working group re-el ected
M. Ivan Mra Godoy (CQuba), Chairnan- Rapporteur.

C Participation

5. The representatives of the follow ng States nmenbers of the Conmi ssion
attended the neetings of the working group, which were open to all menbers of
t he Comm ssi on: Al geria, Argentina, Austria, Bangl adesh, Brazil, Canada,
Chile, China, Col onbia, Cuba, Czech Republic, Denmark, Egypt, Ethiopia,
France, CGermany, India, Italy, Japan, Mexico, Netherlands, N caragua,

Paki stan, Philippines, Republic of Korea, Russian Federation, South Africa,
Sri Lanka, Wkraine, United Kingdomof Geat Britain and Northern Ireland,
United States of Anerica and U uguay.

6. The followi ng States non-nenbers of the Comm ssion were represented

by observers: Australia, Bolivia, Belgium Costa R ca, Cyprus, Estonia,

Fi nl and, Hungary, Iran (Islanmc Republic of), Mrocco, New Zeal and, N geria,
Norway, Peru, Poland, Portugal, Romania, San Marino, S ovakia, Spain, Sweden,
Syrian Arab Republic, Thailand and Yenen.

7. The followi ng non-nenbers States of the United Nations were al so
represented by observers: Holy See and Switzerl and.

8. The followi ng United Nati ons body was represented by observers:
United Nations Children’s Fund.

9. The foll owi ng speci al i zed agency was represented by an observer:
I nternational Labour O ganization.
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10. The foll owi ng non-governnental organizations in consultative status with
t he Economi ¢ and Social Council were represented by observers at the neetings:
Anerican Associ ation of Jurists, Caritas Internationalis, Coalition Against
Trafficking in Wnen, Defence for Children International, International

Counci | of Wnen, International Federation Terre des Hommes, International
Federati on of University Wnen, International Federation of Wnen Lawyers,
Internati onal Service for Human R ghts and Wnen's International League for
Peace and Freedom (W LPF).

11. The foll owi ng ot her non-governmental organi zati on was represented by an
observer: NGO Goup for the Convention on the Rights of the Child.

D. Docunent ati on

12. The working group had before it the fol | owi ng docunents:
E/ CN. 4/ 1997/ W& 14/ 1 Provi si onal agenda
E/ ON 4/ 1997/ W& 14/ 2 Comments on the report of the working
and Add. 1 group - Note by the Secretary-Ceneral
E/ CN. 4/ 1996/ 101 Report of the working group on its

second sessi on

E/ CN. 4/ 1996/ 100 Report submitted by Ms. Ofelia Cal cetas-Santos,
Speci al Rapporteur appointed in accordance with
Conmi ssion on Human Rights resol ution 1995/ 79

A/ 51/ 385 Letter dated 19 Septenber 1996 fromthe
Per manent Representative of Sweden to the
United Nations addressed to the
Secretary-CGeneral transmtting the Declaration
and Agenda for Action adopted by the Wrld
Congress agai nst Conmerci al Sexual Exploitation
of Children (Stockholm 27-31 August 1996)

A 51/ 456 Note by the Secretary-Ceneral transmtting the
interimreport of Ms. Ofelia Cal cetas- Santos,
Speci al Rapporteur of the Commi ssion on Hunman
Rights on the sale of children, child
prostitution and child pornography

1. GENERAL D SCUSSI ON

A Ceneral debate on the focus and scope of the optional protocol

13. At its 1st, 2nd, 3rd and 4th nmeetings on 3 and 4 February 1997 the
wor ki ng group, at the invitation of the Chairnan-Rapporteur, held a general
di scussion on the focus and scope of a future optional protocol and the
wor ki ng nethods to be followed with regard to its el aboration.

14. Al participants agreed on the urgent need for action to address the
sexual exploitation of children. 1In that connection sone del egati ons nade
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reference to events in 1996, including the holding in Stockhol mof the Wrld
Congress agai nst Conmercial Sexual Exploitation of Children, which had raised
political consciousness and drawn public attention to the magnitude of this
and related problens. It was stressed that advantage shoul d be taken of this
hei ght ened awareness and that an optional protocol dealing with matters
relating to the sexual exploitation of children should be drafted as soon as
possi bl e.

15. Many del egations stressed that a wide range of |egal norns and practica
neasures exi sted to conbat the sexual exploitation of children, notably those
contained in the Convention on the R ghts of the Child, progranmmes of action
of the Commission on Human Rights and the Declaration and Agenda for Action
adopted by the Congress in Stockholm In this connection, the inportance of
strengthening the inplenmentation of existing instruments was urged.

16. Wi | e sone del egations were of the view that existing standards were
general |y adequate and that action was required to inprove the inplenentation
of the provisions of these standards, in particular those of articles 34

and 35 of the Convention on the Rights of the Child, nmany others were of the
view that existing instrunents did not offer an adequate |evel of protection
to children and that an optional protocol was necessary to fill these gaps.
However, all del egations were of the view that the optional protocol should
conpl enent and strengthen the inplenmentati on of the Convention on the R ghts
of the Child.

17. Most del egations agreed that the future optional protocol should be
conci se and focus on preventive neasures, the crimnalization of acts and
penal i zati on of offences committed against children as well as the
rehabilitation of the child victins. Al delegations speaking on this issue
enphasi zed that the child victins of such crimes should not be penalized.

18. Many del egati ons expressed the view that the optional protocol should
al so cover the pronotion of international cooperation of an adm nistrative and
judicial nature. A nunber of del egations suggested that provisions of the
Convention agai nst Torture and Gther Cruel, Inhunman or Degradi ng Treatment or
Puni shnent coul d be a useful basis for discussions regarding the issue of
extradition. It was al so suggested that attention should be focused on
matters relating to extraterritorial jurisdiction. |In addition, the view was
expressed that consideration should be given to the provision of mninmm
standards for the treatnment of child victins by |aw enforcenent agencies, the
judiciary and the | egal system particularly where children appeared as

wi tnesses in court proceedi ngs.

19. Di vergent views were expressed with regard to the scope of the optiona
protocol. One view was that the sexual exploitation of children should be the
focus of the optional protocol which would cover the sale of children for such
purposes as well as the problens of child prostitution and child pornography.
The other view was that the optional protocol should be broader in scope and
enconpass not only the previously mentioned i ssues but al so the sale of
children in any formor for any purpose, including in the case of illegal
adoptions and trafficking in organs. The point was al so raised that the
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optional protocol should focus on the trafficking of children, especially
transborder trafficking. There was general agreenent that the issue of sex
touri smshoul d be addressed by the optional protocol.

20. In that regard, some del egati ons enphasi zed the need and i nportance

of the optional protocol paying particular attention to the issue of child
sex tourismwhich for many countries was a growi ng concern. Oaing to

soci o-econom ¢ probl ens, the nunber of street children was increasing as was
their vulnerability to such exploitation. Those delegations felt that child
sex tourismwas an integral part of the nandate of the working group and of
child sexual exploitation

21. Sone del egati ons suggested that the optional protocol should focus
attention on the prohibition of the distribution of child pornography through
el ectronic medi a such as the Internet.

22. Several del egati ons were of the opinion that the optional protoco

shoul d draw attention to poverty and other social and econom c probl ens as

root causes of the exploitation of children and thus to the need for greater
international cooperation in dealing with these matters. Wth regard to other
preventive neasures, the inportance of educating and di ssem nating information

to raise the awareness of both children and adults, inter alia to the dangers
of child exploitation, was al so highlighted.

23. The view was expressed that the optional protocol should provide for the
international community to supply financial aid to some countries for the
repatriation and reintegration of the children

24. Wi | e sone del egations consi dered that specific definitions were
required in order to arrive at uniformlegal commtnents under the optiona
protocol, others were of the view that nore general definitions would
facilitate the speedy conclusion of the drafting of the optional protocol.
The latter approach would offer flexibility to the respective nationa

| egi slative frameworks in drawing up precise definitions of the acts to be
penal i zed. Several delegations also proposed that in the event of no
agreenent being reached in the working group on the definitions of the
phenonena to be addressed under the optional protocol, the task shoul d be
attended to by States parties at the national |egislative |evel.

25. It was suggested that during the drafting of the optional protoco
account shoul d be taken of the contents of various provisions of the
Convention as a neans of inproving the protection to be offered to children
Speci fic suggestions as to the precise contents of the definitions of the
phenonena affecting children and the acts to be penalized were al so put
forward for consideration

26. Those non-gover nnental organi zati ons which participated in the debate of
t he working group and whi ch had previously expressed doubts with regard to the
necessity and effectiveness of the optional protocol, took the opportunity to
assure the working group of their willingness to cooperate in the drafting
process. The opinion was expressed that, although priority should be given to
urgent inplenentation and coordi nati on of existing instruments at national and
international levels, the optional protocol should serve to bridge sone of the
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gaps and clarify anbiguities in existing international instruments. Mreover,
one of the nost inportant features of the protocol could be to ensure the
nmonitoring of the inplenentation of the Convention on the R ghts of the Child,
of all other relevant international instrunments and nechani sns, and of the
Agenda for Action adopted at Stockholm Furthernore, the interest of various
NG3s in the outconme of the working group was recalled, as was their preference
for an optional protocol which should, to the extent possible, fill all the
gaps in the Convention on the Rights of the Child and not limt itself only to
the question of the sexual exploitation of children

27. There was all-round agreenent to the proposals of the
Chai r man- Rapporteur as regards the working methods to be foll owed for
proceeding with the drafting of the optional protocol in an informal group.

B. M ews expressed by delegations on the draft optional protoco

28. In accordance with a proposal by the Chairman- Rapporteur, at

the 1st meeting, the working group held a general debate in plenary meetings,
after which it nmet as an infornmal drafting group to examne the text of the
draft optional protocol and to nake concrete drafting proposals. After

consi deration of the various proposals nmade on the provisions of the draft
optional protocol, the group resumed its plenary neetings to permt

del egations to present their views and opi nions on the specific provisions as
reflected in the annex to the present report. The present section reflects

t he opi ni ons expressed by some del egati ons on the text of the articles of the
draft protocol

General

29. The representative of the Russian Federation suggested to conbi ne
section A of the present report on the general debate with section B
reflecting the views expressed by the del egations.

30. The representative of the United Kingdomstated that the inplenentation
of present instrunents, including the Convention on the R ghts of the Child,
would go a long way towards eradicating the problens of the sale of children,
child prostitution and child pornography. However, his del egation viewed the
opti onal protocol positively and believed that it could be an inportant
element in the followup to the Stockhol m Congress.

31. The representative of France said that, in viewof the difficulties
encountered by the group in naking rapid progress in its work, the mnimm

obj ective of the follow ng session should be to reiterate in the draft

protocol all the comm tnents undertaken unani nously by States at the Stockhol m
Congr ess.

32. In the view of the del egation of the Netherlands, it was clear that
hardly any progress had been made at the present session. The |engthy debate
on definitions and its outcone - a text full of square brackets - nade clear
that the speedy adoption of a protocol would not be feasible if the working
group continued to try to define the phenonena in such a way that all States
coul d accept. Legal and penal systens were different. The possibility of
overconing the differences in this respect seemed very small. The
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representati ve added that the manner in which the group worked was not
conduci ve to a speedy conclusion of its task. A clear and nore focused
wor ki ng et hod shoul d be adopted. He furthernore expressed the opinion that
the draft report was not conpletely balanced. |In order to save time, however,
he woul d not make further suggestions to anend the draft report, as an
extensive rewiting of the report woul d be necessary to restore the bal ance.
He al so enphasi zed that although children's rights were of major inportance
human rights remai ned uni versal and indi visible.

33. The representative of Mexico strongly regretted the limted
acconpl i shnents of the third session of the working group. Mich time had been
lost, and inportant topics such as educati on had not been discussed at all

Mexi co was deeply committed to the integral devel opnent of its children, which
was why it would continue enthusiastically to support the working group's
initiative to prepare an optional draft protocol that vouchsafed protection

to the world' s children against the offences under discussion. Mxico was
convinced that the principle that shoul d govern negoti ati ons anong soverei gn
States was the best interests of the child, and his country was concerned to
observe that, on the present occasion, different interests had emerged which
wer e bei ng pl aced ahead of those interests, in contravention of the Convention
on the Rights of the Child, particularly article 3, paragraph 1. He urged al
del egations, and especially those that had had the bi ggest problens during the
present session, to find a common sol ution on behalf of children before the
next neeting.

34. The representative of N caragua wel coned the changed climate in the
wor ki ng group, where the trench warfare of the previous session had been

repl aced by a positive atnmosphere of cooperation and col | aboration, the result
of a marked shift in the positions of del egations opposed to the draft
protocol. He urged those delegations to nmaintain that spirit during the
fifty-third session of the Comm ssion on Human R ghts so as to avoi d repeating
past mstakes that had led to pointless, unproductive confrontations.

35. The representative of Col onbia expressed his satisfaction at the success
of the work on the draft protocol, which he considered of vital inportance for
doing away with practices that harmed the bodi es and soul s of children.

Signi ficant progress had been nade during the session. The very fact that
there was now a consensus on the need for an international instrunent ained

at protecting mnors against the sale of children and their exploitation in
por nogr aphy, prostitution and sex tourismwas a great step forward. The fact
that definitions of those acts were included in the draft text represented
nmaj or | egal advances, as international |egal standards had now been
establ i shed for preventing special cultural or |egal considerations from being
i nvoked agai nst the penalization of practices that were grow ng as
cross-border “industries”. The productive debates on nuch of the text had

hel ped its substantive aspects to evolve, thereby contributing to the
effectiveness of the instrunent that would eventually result. H's delegation
was particularly concerned because, in sone instances, in the interests of

saf eguar di ng such substantive rights as freedomof the press and of
information, other rights of equal inportance for humanity, such as the rights
of the child, were being subordinated or disregarded. In conformty with the
principles of the indivisibility, interdependence and universality of hunan
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rights, the working group should strive for bal anced treatnent so that the
protection of children was not dimnished in favour of interests that placed
commer ci al concerns above the hunan bei ng.

36. The representative of Cuba said that the current session of the working
group had been nmarked by a positive atnosphere. The change in political wll,
primarily anong countries that had previously opposed the drafting exerci se,
represented an international response to a phenomenon whi ch had been plainly
in evidence in 1996. Wrk had proceeded productively and the results were
apparent in the annex. The Chairman’s nethods had been effective. |f they
were conbined with a real willingness to negotiate, one which isolated the
superfluous interests that nmade the protection of the child dependent upon
certain criteria, it mght actually be possible to continue working at the
next session so that the draft could be conpleted w thout further delay,

wi t hout excluding the sale of children (art. 35 of the Convention), and

speci fying the phenonmena of child prostitution, child pornography and sex
tourism

36. bis The observer for UNICEF stated that UN CEF supported the process of
drafting an optional protocol on the sale of children, child prostitution and
child pornography. It maintained, however, the inportance of inplenenting
exi sting international and national standards, such as the Convention on the
Rights of the Child and the United Nations Programre of Action for the
Prevention of the Sale of Children, Child Prostitution and Child Pornography
adopted by the Commi ssion on Human Rights in 1992. UN CEF w shed to highlight
a fewpoints: it was not poverty alone but poverty together w th other
factors which led to the sexual exploitation of children; girls were clearly
the vast majority of the victins; education and rehabilitation of the child
victinms were of crucial inportance. UN CEF al so suggested that in keeping
with the Convention on the Rights of the Child, the United Nations Programme
of Action and the Declaration and Agenda for Action adopted in Stockholm the
wor ki ng group shoul d be guided by the principle of the best interest of the
child, which inplied that the opinions of children will be considered and the
participation of children included in all actions ained at conbating the sale
of children, child prostitution and child pornography.

37. The representative of the United Kingdomindicated that nmany aspects of
the sale of children, child prostitution, child pornography and child sex
tourismdealt with in the chapter on definitions were already crimnal acts
under the law applicable in the United Kingdom He further stated that it was
t he understanding of his delegation that States parties would not be required
to legislate afresh in order to reproduce the exact words of the definitions
contained in any future Protocol

38. The representative of Cuba said that, given the current spirit of
cooperation prevailing in the working group, articles 34 and 35 of the
Convention nmust be the basis for the provisions if pronpt, effective results
were to be reached. States which were signatories to, or had ratified, the
Convention had not expressed any reservations with regard to articles 34

and 35, which nust be taken into account for the instrunent to be sufficiently
functional, effective and viabl e.
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39. The inportance of ensuring the consistency between the texts of the
draft optional protocol in English, French and Spani sh was enphasized. In
this regard, it was noted, inter alia, that the Spanish text referred to
“the use of children in prostitution” while the English text read “child
prostitution/use of children in prostitution”. It was suggested that the

wor ki ng group should address this matter on an urgent basis at its next
sessi on.

40. The observer for the International Labour O ganization recalled that,
in March 1996, the Governing Body of the ILO took the decision to include in
t he agenda of the eighty-sixth session (1998) of the International Labour
Conference the question of child exploitation, with a view to adopting new
international |abour standards aimng at the pronotion of neasures to put an
end imedi ately to the intolerable exploitation of children in a nunber of
situations, including the use, engagenent or offering of a child for
prostitution, production of pornography or pornographi c performances.

41. The observer for the International Federation of Wnen Lawyers suggested
that the working group should include in its mandate, in addition to the

i ssues of sale of children, child prostitution and child pornography, the

i ssue of abduction which was a nost common practice. In that regard, she
recall ed the recent tragic events in Bel gi umwhich woul d not be covered by

the optional protocol if it were only limted to its nandate

Chapter |1: Definitions

42. The representative of the United States noted that the sale of children
chil d pornography, child prostitution and sex tourismwere already prohibited
under the laws of the United States. There were nany different definitions of
nost of those offences under the crimnal |aws of the 50 states or of the
Federal Government. |If a newtreaty were to be adopted which would require
states to change their definitions, then the definitions should be |egally
preci se. He expressed the view that the current definitions were inadequate
and concern regarding the risk of divergent interpretations. He also
expressed concern that the negotiations were not narrow ng differences and
stressed the need to focus on the areas where there was a consensus in order
to conclude work on the protocol rapidly.

43. The representative of China expressed her delegation's regret that the
definition of the sale of children did not include a direct reference to the
probl em of the trafficking of children

44, Wth regard to the question of the definition of the sale of children
the del egati ons of Col onbia, Costa R ca, Egypt, Ethiopia, N caragua, N geria,
Peru and Wuguay al so indicated their preference for wording that was broad
and general and thus supported the proposal for the deletion of square
brackets around the words “for any purpose or in any fornf in the text of the

definition in chapter 1l1. The observer for Peru said that the definition of
the sale of children should cover the problemof illegal adoption
45, The representative of Cuba al so expressed the view that the definition

of the sale of children should be as conprehensive as possible and indi cated
her preference for the wording “for the purpose of sexual, economc or
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crimnal exploitation, including the illegal adoption, trading in and
transpl antation of organs for any formof conpensation” in the text of the
definition in chapter 1l. The representative cautioned that the preference

for the speedy adoption of a protocol should not be used as an excuse for
limting its scope.

46. The observer for N geria expressed the opinion that a definition of the
terns was necessary. Any definition of the sale of children should strike a
bal ance between the narket forces of supply and demand. However, his

del egation woul d prefer to delete the section on definitions if that woul d
save the negoti ations.

47. The representative of Gernmany proposed that the definition of the sale
of children should focus on the sale of children for the purpose of sexua
exploitation; otherwise, it would be difficult to el aborate an instrument
sufficiently operational and effective to address the probl ens which were at
the heart of the working group's nmandate. This position was shared by the
del egations of Australia, Canada, Finland, France, Japan, the Netherl ands,
the Republic of Korea and the United States.

48. Wth regard to the sale of children, the representative of Italy
expressed full agreenment with the need for the optional protocol to focus on
crimnal acts relating to the sexual exploitation of children so as to avoid

| osing both focus and inpact. At the sane tine, it seened necessary to take
into account the wording of article 35 of the Convention on the R ghts of the
Child. This objective problemshould be further addressed at the next session
of the working group and possi bl e ways of reaching a consensus explored. This
position was shared by the del egations of Finland, France, Mexico, Spain,
Sweden and Switzerl and

49. The observer for Wuguay expressed her preference for the use of the
word “negotiation” as it enconpassed a w de range of situations including the
traffic in children and would allow better protection of the child.

50. The representative of Colonbia stated his preference for the use of the
word “transfer” over “transaction” and “negotiation” as the connotati on of the
latter words was overtly conmercial and thus inappropriate in describing
situations affecting children.

51. Wth regard to the definition relating to child prostitution, the
representative of Egypt expressed her del egation's preference for the del etion
of the word “unlawful”. By way of explanation, she stated that all sexua
activities per se in the context of child prostitution were unlaw ul
Therefore, the issue of the age of consent was not relevant to the definition
This position was supported by the del egati ons of Canada, China, Quba,
Ethiopia, Italy, Mexico, N geria, Philippines and the Syrian Arab Republi c.

52. The representative of Wuguay proposed the deletion of the square
brackets around the words “even with the consent of the child” in the
definition of child prostitution. This view was supported by the del egati ons
of Brazil, Cuba, Egypt, Ethiopia and N caragua
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53. The representative of Ethiopia stated that retaining the words “even
with the consent of the child” was consistent with the 1949 Convention for
the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Chers.

54. Wth regard to the sane question, the del egati ons of Canada and Peru
proposed the deletion of the words “even with the consent of the child”,
stating that it was superfluous as a child could not, in any circunstance,
consent to prostitution. They were supported by the observer for Switzerland

55. The representative of Wuguay said the concept of the age of consent
whi ch existed in some national |egislations should not be confused with the
concept of the age of majority.

56. The representative of Mexi co enphasi zed that the issues surrounding the
qguestion of the consent of the child should be fully discussed at the next
session of the working group.

Chapter 1V. Penalization and protection of children/child victins

57. Wth respect to chapter IV of the draft optional protocol relating

to penalization and protection of children/child victins, the representative
of the Netherlands stressed the inportance of maintaining the text of

chapter 1V (1) (d), nanmely “the use of children in sex tourisni, in square
brackets. She further stated her del egation's preference for the

i ncorporation of the concept of child sex tourismin the definition of child
prostitution. The representative explained that the definition of child sex
tourismas presently worded was too broad and too vague and thus presented
difficulties as regards its application at the national |egislative |evel
particularly in her country which provided for the direct application of
international standards. However, she expressed her del egation's wllingness
to consider alternatives that took into account her country's legal concerns.

58. It was decided that the text of chapter 1V (1) (d) would be retained in
square brackets.

59. The representative of the United States pointed out the inportant
connection between the text of the second paragraph of chapter 1V and the

i ssue of child sex tourism Including the concept of sex tourismin the
protocol would not be neani ngful unless States applied their donestic crimnal
laws in an extraterritorial nmanner to control the activities of their
nationals in foreign countries.

60. The observers for N geria and the Islamc Republic of Iran insisted that
paragraph 3 should be retained in the section on penalization. The observer
for Nigeria explained that this paragraph should be reconsidered within the
context of future discussions on definitions.

61. The observer for N geria expressed his del egation's preference for
the title of chapter IV to read “Penalization and the protection of child
victinms”. In this connection, he enphasized that issues relating to the
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protection of children were already covered by the Convention on the R ghts
of the Child and the protocol should be conplementary to the Convention by
provi di ng specific protection to child victins.

62. Wth regard to the second part of paragraph 4 dealing with extradition
the representative of Egypt stated that it was her del egati on's understandi ng
of that paragraph that it constituted an option but not an obligation for
action by States parties.

63. The representative of the United Kingdom expl ai ned that the paragraphs
on extraterritorial jurisdiction went rmuch further than existing

Uni ted Kingdomlegislation on this matter and nore than was appropriate.
However, he indicated that as the text of those paragraphs had received
general support within the working group, his del egati on woul d not stand

in the way of progress in the drafting of the optional protocol

64. The observer for Peru expressed the viewthat the words “its national s”
shoul d be del eted from paragraph 5, as the obligations provided for under
this paragraph shoul d cover non-nationals. This view was supported by the
del egations of Canada, Cuba and Switzerl and

65. The representative of Egypt explained that under the Egyptian
Constitution the extradition of nationals was prohibited. Therefore, she
expressed a preference for retaining the words “its nationals” within the text
of paragraph 5.

66. The representative of the United Kingdom expl ained that certain aspects
of paragraph 5, in relation to extradition, went further than his del egation
woul d have wi shed, but in the spirit of conpronise his del egati on woul d not
stand in the way of progress in the drafting of the optional protocol

67. The representative of China expressed the view that “the double
crimnality rule” nmentioned in paragraph 5 in the section on extradition was

a general rule relating to bilateral extradition practices and treati es.
However, it was irrelevant to this optional protocol, since comon standards
on of fences had been included in the protocol. Therefore, she suggested the
del etion of the phrase “taking into account the double crimnality rule”. The
representative of China felt that this suggestion was supported by nmany

del egati ons.

68. The representative of Canada expressed a preference for the del etion
of the word “judicial” fromthe title and paragraphs relating to “Mitua
judicial assistance”. She explained that the del etion of those words were

required in order to ensure that the text of those paragraphs were conpatible
with common-1aw | egal systens. The representative of the United States agreed
to the deletion of the word “judicial” in the subtitle but not fromthe text
of the rel evant paragraphs. The reason was that other words woul d have to be
added, and this should be done in the drafting group. The Chairnman- Rapport eur
deci ded that the issue should be addressed at the next session of the working
gr oup.

69. The observer for Bel gi um enphasi zed the inportance of strengthening the
I egal position of the child victimin the judicial proceedings. |If the
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crimnalization of the sexual exploitation of children was considered, due
attention should be given to this; paragraph 2 of the section relating to the
protection of children was reviewed in this respect. Paragraphs (d), (e)

and (f), however, had to be discussed at the next session of the working group
and were therefore in square brackets.

70. The representative of the Republic of Korea expressed concern over the

i nclusion of the words “liable to punishnment” in article 2 bis. By way of
expl anation he stated that in the |egislation of his country only children
under the age of 14 were not penalized for the crime of prostitution.

71. The del egati ons of Wruguay and Et hi opi a enphasi zed that child victins
shoul d not be punished or held crimnally responsible.

72. The observer for Peru expressed his concern over the use of the word
“victint in connection with the concept of punishnent or any other penalty.

73. The deci sion was taken to transfer paragraph 2 bis included in the
section relating to the protection of children to the section addressing
the issue of penalization. Paragraph 2 bis read as foll ows:

“[States parties shall ensure that [children who are victins
of][children used in] the sale of children, child prostitution and child
por nography are not further victimzed] [liable to punishnent] [for such
of fences].”

74. Many del egations expressed the view that paragraph 3 shoul d be del eted
as a result of the negotiations undertaken by Canada on paragraph 2 of the
section dealing with the protection of children/child victins. 1In the view of
the representative of N caragua paragraph 3 should be included and read as
fol | ows:

“States Parties shall adopt all [necessary] [appropriate] nmeasures to
protect [,without prejudice to the rights of the accused,] the right to
privacy of victinms of sale of children, child prostitution and child
por nography, [in particular by ensuring the confidentiality of files]
[in particular by ensuring the non-dissemnation] [in particul ar

prohi biting the dissemnation] [in particular by avoiding the

di ssem nation] of information that could lead to the identification

of such child victins.”

Chapter V: International cooperation and coordi hation

75. The observer for Switzerland stressed the inportance of cooperation
between national authorities and non-governnental organizations in identifying
and prosecuting persons committing acts prohibited by the protocol

76. The representative of Wuguay supported by the observer for Costa R ca,
stressed the inportance of preventive neasures and international cooperation
in eradicating basic problens such as soci o-econoni c ones, which nmade children
nore vul nerabl e to such practi ces.
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77. The observer for N geria proposed the deletion of the square brackets
around the word “assistance” in article G This proposal was accepted by the
wor ki ng group

78. The representative of Mexico proposed the insertion of the word
“especi al |y’ between the words “children” and “fronf in article H This was
agreed to by the working group.

Chapter VIl11: Cher nmatters

79. Wth regard to the structure of the future optional protocol, the
observer for the Islamc Republic of Iran stated that several independent
par agr aphs addressing different issues had so far been proposed by the
partici pants and were clustered under chapter VI11 entitled “Cther natters”.
In order to have an appropriate title so that chapter ViIl woul d be
comrensurate with the other chapters and to create further interlinkage
between its paragraphs which, in the view of his delegation, dealt with
general principles, he proposed that chapter il1l, “Qher matters”, be
repl aced by a chapter entitled “General provisions” to be regarded as
chapter | at the beginning of the draft protocol currently under

consi deration. The issue of definitions should al so appear under chapter
as proposed above.



E/ ON 4/ 1997/ 97
page 16

Annex_
DRAFT OPTI ONAL PROTOCOL TO THE CONVENTI ON ON THE Rl GHTS OF THE CH LD
ON THE SALE OF CH LDREN, CH LD PROSTI TUTI ON AND CH LD PORNOGRAPHY

Part 1. Texts resulting fromthe debates held by the
working group at its third session

The following texts reflect the outcone of the discussions in the
working group at its third session.

CHAPTER I'l. DEFINNTIONS 1/

Sal e of children

Sal e of children neans any kind of [transfer] [transaction] [buying or
selling] of a child between any person [natural or |egal person] [having
custody or control over the child] and any other person [natural or |ega
person] for any formof conpensation or benefit [for themor a third party]
[wWith a viewto the exploitation of the child] [for the purpose of coercing or
inducing the child into child prostitution or child pornography] [for the
pur pose of sexual, economc or crimnal exploitation, including the illegal
adoption, trading in and transplantati on of organs for any form of
conpensation] [for any purpose or in any fornj.

Child prostitution

Child prostitution/the use of children in prostitution neans the act of
obtai ning, procuring [or offering] [or facilitating] the services of a child
to perform[unlawful] sexual acts, inducing a child to do so, or any other
deliberate act intended for this purpose [even with the consent of the child]
for any formof benefit.

Chi I d por nogr aphy

Chi I d por nography/the use of children in pornography neans the
representation [in any forn] of a child engaged in explicit sexual activity or
[of a sexual organ or the anal region of a child] [of the body of a child] the
dom nant characteristic of which is the depiction for a sexual purpose, [and
i ncl udes the making, printing, publishing, inporting, exporting, distributing,
selling [advertising] [broadcasting] and possessing of such naterials] [and
i ncl udes the trading, publishing, dissemnation and possession of such
materi al s].

Child sex tourism

Child sex tourismneans tourismorgani zed with the intention to
facilitate or effect [directly of indirectly] [the sale of children,] [child
por nogr aphy], child prostitution or [any other unl awful sexual practices].
The Net herl ands proposal on definitions reads as foll ows:

1'f no agreenent were to be reached on the proposed definitions, there is
the Netherlands proposal, included in the annex as article 1.
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[Article 1

1. For the purposes of this Protocol, States Parties shall define, in their
| egi slation, sale of children, child prostitution, child pornography and
[child sex tourisnj, in accordance with the objectives [of articles 34 and 35]
of the Convention on the Rghts of the Child and the present Protocol

2. States Parties may in their definitions derogate fromthe majority age
ot herwi se contained in their |egislation.]

CHAPTER | V.  PENALI ZATI ON OF OFFENDERS AND PROTECTI ON CF [ CH LDREN]
[ CH LD VI CTI M|

Penal i zati on _and prosecution

1. Each State Party shall ensure that the follow ng activities, as defined
in (chapter Il or article ...) are offences under its crimnal |aw and shal
make these of fences puni shabl e by appropriate penalties which take into
account their grave nature:

(a) Sal e of children;

(b) [Exploitative] use of children in prostitution;

(c) [Expl oi tative] use of children in pornography [naking, printing,
i mporting, exporting, distributing, selling, [advertising], [broadcasting] and
possessi on of child pornography] [or trading, publishing, dissemnation and
possessi on of such material s];

[(d) Use of children in sex tourism]

[1 bis A corporation or any other |egal person can be prosecuted consistent
with the legal systemof a State.]

Moved from section dealing with protection of children/child victins:

[States parties shall ensure that [children who are victins of] [children used
in] sale of children, child prostitution and child pornography are not [liable
to puni shrent] under/for such of fences.]

2. Each State Party shall take such neasures as may be necessary to
establish its jurisdiction over the above-nentioned of fences in the follow ng
cases:

(a) When the offences are conmitted in any territory under its
jurisdiction or on board a ship or aircraft registered in that State

(b) When the all eged offender is a national of that State
(c) When the victimis a national of that State if that State

considers it appropriate (article 5.1 of the Convention agai nst Torture).
To be reconsidered during future negotiations on definitions:
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[3. States Parties shall undertake neasures and adopt such | egislation as
necessary ainmed at prohibiting the production of, access to and di ssem nation
of material containing, pronoting and encouragi ng the sale of children, child
prostitution and child pornography [through various nmeans including electronic
medi a and nodern tel ecomruni cation facilities].]

Extradition

4. The offences referred to in article ... shall be deened to be included
as extraditable offences in any extradition treaty existing between States
Parties, and shall be included as extraditable in every extradition treaty
subsequent |y concl uded between them in accordance with the conditions set
forth in these treati es.

If a State Party which nakes extradition conditional on the existence
of a treaty receives a request for extradition fromanother State Party with
which it has no extradition treaty, it may consider this Protocol as a | ega
basis for extradition in respect of such offences. Extradition shall be
subject to the conditions provided by the | aw of the requested State.

States Parties which do not nake extradition conditional on the
exi stence of a treaty shall recogni ze such of fences as extraditabl e of fences
bet ween t hensel ves subject to the conditions provided by the | aw of the
requested State.

Such of fences shall be treated, for the purpose of extradition between
States Parties, as if they had been commtted not only in the place in which
they occurred but also in the territories of the States required to establish
their jurisdiction in accordance with paragraph 2 (article 8 of the Convention
agai nst Torture).

5. If an extradition request is made with respect to an of fence descri bed
inthe first chapter and if the requested State does not or will not extradite
[its nationals] the requested State [of the national] shall take suitable
neasures to submt the case to its authorities with a view to determ ning

whet her sufficient grounds exist to prosecute [taking into account the doubl e
crimnality rule].

Mut ual judicial assistance

[States Parties shall afford one another the greatest neasure of
assi stance in connection with [crimnal] proceedi ngs brought in respect of
any of the offences referred to in article ..., including the supply of al
evidence at their disposal necessary for the proceedings.

States Parties shall carry out their obligations under paragraph 1 of
this article in conformty with any treaties on nutual judicial assistance
that may exi st between them (article 9 paragraphs 1 and 2 of the Convention
agai nst Torture).
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Sei zure and confiscation

6. States Parties shall take all necessary and appropriate nmeasures [for
i nvestigation and prosecution] to allow the seizure and confiscation [from
persons convicted] [fromthe offenders] of the gains fromthe of fences
described in article ... [specifically funds, property, equipment and ot her
assets used by those persons to commt or promote the comm ssion of those
of fences] consistent with due process and other applicable | aws.

Protection of [children] [child victins]

2. States Parties shall adopt all appropriate nmeasures to protect the
interests of child victinms of the sale of children, child prostitution, child
por nogr aphy and child sex tourismthroughout the crimnal proceedings, in
particul ar by:

(a) 2/ Protecting the right to privacy of these victins, in particular
by ensuring the [non-] [availability of measures to avoi d] dissem nation of
information that could lead to the identification of such child victins;

(b) Facilitating the testinony of these victins through appropriate
nmeasures [and ensuring that these victins are not further victimzed by these
pr oceedi ngs] ;

(c) Ensuring that the views or concerns of these victins shall be
brought to the attention of the court, where their personal interests are
affected, wi thout prejudice to the accused and consistent with the rel evant
national crimnal justice system

[(d) Informing child victins of their rights, their role and the scope,
timng and progress of the proceedings and of the disposition of their cases;

(e) Provi di ng proper assistance to child victins throughout the | ega
pr ocess;

(f) Avoi di ng unnecessary delay in the disposition of cases and the
execution of orders or decrees granting awards to victins.]

4. States Parties shall ensure that uncertainty as to the actual age of the
victimshall not prevent the initiation of crimnal investigations including
i nvestigations ainmed at establishing the age of the victim

6. States Parties shall adopt nmeasures in order to protect the safety and
integrity of those persons and/or institutions involved in the prevention
and/ or protection and rehabilitation of child victins of these practices.

2See paragraph 73 of the report.
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CHAPTER V. | NTERNATI ONAL COOPERATI ON AND COCRDI NATI ON
Article A

States Parties shall take all necessary steps to strengthen
i nternational cooperation by all appropriate neans, including bilateral,
mul tilateral and regional arrangenments for the prevention, detection,
prosecution and puni shnent of those responsible for acts involving the sale
of children, child prostitution, child pornography and child sex tourism

Article C

States Parties shall pronote cooperation between their authorities and
[relevant] [national and international non-governnental organizations] and
international organizations with a viewto the inplenentation of the purposes
of the present Protocol

[Article E

States Parties shall, through bilateral and nultilateral cooperation,
undertake to take such neasures as are deened effective [in elimnating the
consuner market that nurtures] [in order to fight][the increase in] the sale
of children, child prostitution, child pornography [and child sex tourisnj
[on the basis of the principle of collective responsibility].]

Article F

[States Parties shall ensure the strengthening of internationa
cooperation in order to elimnate the root causes, such as poverty and
under devel opnent, contributing to the vulnerability of children to the
practices of sale, prostitution, pornography and child sex tourisnj

Article G

States Parties shall ensure the inplenentation and strengtheni ng of
nmeasures agai nst the practices referred to in the present Protocol, including
the protection agai nst cross-border trafficking, and providing specia
arrangenents for the assistance, repatriation and reintegration of child
victinms, when appropriate.

[Article H
States Parties shall ensure international cooperation to assist children

especially fromdevel oping countries for their repatriation and reintegration,
in particular by providing financial aid.]
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Part 2. Texts left fromits previous session for consideration
by the working group at its next session
CHAPTER VI. ASSI STANCE, REHABI LI TATI ON AND COVPENSATI ON
[1. States Parties shall adopt all feasible nmeasures to ensure

adequat e assi stance, including nedical, economc, social and | ega
assi stance to victins of sale of children, child prostitution and
chil d pornography, with the aimof attaining their full physical and
psychol ogi cal recovery and social reintegration.]

[ 2. States Parties shall adopt social devel opnent policies as well as
ot her relevant policies and inplenment programres, focused on children
and vul nerabl e groups [to pronote an adequate standard of living for the
physical, nental, spiritual, noral and social devel opment of the child]
that would contribute to preventing the sale of children, child
prostitution and child pornography.]

R

[ 2. States Parties shall adopt special neasures in order to protect
children specially vulnerable to sale of children, child prostitution
and chil d pornography.]

3. States Parties shall ensure that child victins of sale,
prostitution and pornography have access to adequate procedures to seek
conpensation [fromthe offender] for [danage and other] negative
consequences of these offences.

R

3. States Parties shall provide in their legislation child victins of
sal e, prostitution and pornography with the right to seek conpensation
for the negative consequences of these of fences.

PREAMBLE (FCRVER CHAPTER I11. | MPLEMENTATI ON OF PERTI NENT | NSTRUVENTS)

Proposal subnitted by the delegation of the United States of Anerica
acting as coordinator

Enphasi zing the inportance of preventing and eradicating the sale
of children, child pornography and child prostitution through effective
national |egislation and donestic nmeasures, including nmeasures ainmed at
m ni m zi ng access to and di ssem nation of materials pronoting the sale
of children, child pornography and child prostitution, through witten,
visual, or nodern tel econmuni cation and el ectroni c nedi a,

Stressing the continuing need for effective inplenmentation by
States of relevant international |egal instruments relating to the sale
of children, child prostitution and child pornography, including the
Convention on the Rghts of the Child and all other relevant treaties
and conventions to which they are party,
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Gving due regard to the inplenentation of the provisions of the
Programe of Action for the Prevention of the Sale of Children, Child
Prostitution and Child Pornography and the other rel evant decisions and
recomrendati ons of pertinent international bodies,

Encouraging appropriate activities of, and cooperation wth,
rel evant internati onal and non-governmental organi zations, wth respect
to the sale of children, child pornography and child prostitution, in
line with their respective national |egislation,

Recalling that in the Convention on the Rights of the Child,
States Parties undertook to protect the child fromall forns of sexua
expl oi tation and sexual abuse,

Bearing in mnd that the majority of the child victins in the
sale of children, child prostitution and child pornography are from
devel opi ng countri es,

Believing that the elimnation of the consuner narket wll
effectively reduce the sale of children, child prostitution and child
por nogr aphy,

Recogni zing that while poverty or underdevel opnent create an
envi ronnment which may lead to child exploitation, the sale of children
child prostitution and child pornography cannot under any circunstances
be justified by reason of such poverty or underdevel opnent,

Recogni zing the need to address the root causes contributing to
the vulnerability of the child to sale of children, child prostitution
and chil d pornography, including poverty and under devel oprent,

Deeply concerned at the wi despread and continuing practice of sex
tourismto which children are especially vulnerable, as it directly
pronotes the sale of children, child prostitution and child pornography,

Recogni zing the trans-border nature of prevailing practices that
pronote the conmmerci al sexual exploitation of children

Enphasi zing in this regard the inportance of establishing
effective international cooperation, including bilateral, multilateral
and regional arrangenents, providing for penalization, prevention,
det ection, prosecution and puni shment of those responsible for acts
i nvol ving the sale of children, child prostitution and child
por nogr aphy,

Enphasi zing that nothing in this Protocol prejudices the
legitimate adoption of children consistent with the Hague Convention
on Protection of Children and Cooperation in Respect of Intercountry
Adoption and the Declaration on Social and Legal Principles relating to
the Protection and Wlfare of Children, with Special Reference to Foster
Pl acenent and Adoption Nationally and Internationally,
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Recogni zing that the Convention on the Rights of the Child
recogni zes the right of the child to be protected from econom c
exploitation and fromperformng any work that is likely to be hazardous
or tointerfere with the child s education, or to be harnful to the
child s health or physical, nental, spiritual, noral or social
devel opnent .

Proposal submitted by Denmark

Keeping in mnd that any person regardi ng whom proceedi ngs are
brought in connection with any of the offences referred to above shoul d
be guaranteed fair treatnment at all stages of the proceedings (art. 7,
para. 3 of the Convention agai nst Torture).

Proposal submitted by the del egation of Australia acting as a coordi nator
for Chapter V

Encouraging States Parties to work to ensure cooperation between
their appropriate officials in tracing and apprehendi ng and prosecuting
those responsible for acts involving the sale of children, child
prostitution and child pornography, and in investigating such acts, and
to work with rel evant non-governnental and international organizations
to assist with the identification of offenders, bearing in mnd the need
to protect the privacy of all involved,

Encouraging States Parties also to take all reasonable steps to
put in place effective bilateral, nmultilateral or regional arrangenents
for cooperation in the prevention, detection, prosecution and puni shrent
of acts of tourismorganized with the purpose of facilitating the
effecting of a comrercial sexual relationship with a child,

Gonsidering that States Parties should strengthen cooperation in
provi di ng assi stance, rehabilitation and repatriation where this is
appropriate to child victinms of sale, prostitution and pornography,

Gonsidering also that States Parties should take all feasible
neasures, through bilateral and nmultilateral cooperation and on the
basis of collective responsibility, to elimnate the sale of children
child prostitution and child pornography,

Encouraging States Parties to pronote and strengthen internationa
cooperation in the elimnation of poverty, hunger and underdevel opnent,
all of which create an environnent which nay | ead to the exploitation
of children, particularly in devel oping countries, with a viewto
contributing to the elimnation of sale of children, child prostitution
and chi I d pornography.
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CHAPTER VI'1. | NFORVATI QN, EDUCATI ON AND PARTI QG PATI ON

Proposal submitted by the del egati on of the Russian Federation acting as
coor di nat or

States Parties in accordance with international norns for the
protection of children pronote education, information and public
awar eness of the effects of the sale of children, child pornography and
child prostitution. For these purposes States Parties strengthening
nmeasures at international and national |evels shall, inter alia:

(a) Launch canpai gns, actively involving the nmedia and ot her
participants to sensitize and informpeople to the gravity and dangers
that flow fromthe sale of children, child pornography and child
prostitution (and avoi ding the dissemnati on of programmes that may be
conduci ve to the encouragenent of such exploitation). These canpaigns
address all those persons who are responsi ble for taking care of
children; parents, educators and all others, such as associ ati ons,
tourist agencies and tourists, as well as the public. They focus on
the dissemnation of information on the rights of the child, the
condemation of and the fight against all forns of exploitation of
chi | dren;

(b) Encourage the inclusion in educational efforts of
information on the risks that children may run in regard to the sal e of
chil dren, pornography, and child prostitution and on how they can defend
t hensel ves, taking into account in particular the right of the famly to
its integrity, the fundanental right of every child to the integrity of
his own body and the protection of his identity and his rights as laid
down in the Conventi on;

(c) Pronot e ot her programmes ai med at hei ghtening public
awar eness, and inproving the training of those who have functions
i nvol ving support for and protection of children in the fields of
education, health, social welfare and the justice system in order to
enable themto identify the phenomena of the sale of children, child
por nography and child prostitution;

(d) Informthe public of relevant neasures adopted and the
nunber of prosecuti ons and sentences inposed in cases involving the sale
of children, child pornography and child prostitution. The outcone of
the proceedings instituted should be nade public, while ensuring the
anonynmty of the victins, as well as the respect of their rights, in
particular their right to privacy;

(e) To nake use of the means to ensure respect for social
spiritual and noral val ues;

(f) Pronote greater involvenent of the general public in
di ssem nating the notion of protection of the child as an et hical
principle common to all cultures and in the inplementation of progranmes
establ i shed for such purposes.
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Proposal subnitted by the del egati on of Canada

States Parties shall pronote public awareness of the effects of
the sale of children, child pornography and child prostitution.

Proposal subnitted by the del egation of the Russian Federation

States Parties through education, information and participation of
the public at large including children (shall) pronote awareness (of the
society) of the (harnful) effects of the sale of children, child
por nography and child prostitution.

R

States Parties agree to take or to encourage through their public
and private educational health, social and other related services, mnass
medi a measures or the pronotion of awareness of the harnful effects of
the sale of children, child pornography and child prostitution.

R
States Parties undertake to arrange for appropriate publicity
warni ng the public of the harnful effects of the sale of children, child

por nography and child prostitution.

Proposal subnitted by the del egation of the Islanmc Republic of lran

Article A

States Parties shall pronote awareness at all levels of the
grave problens of sale of children, child prostitution and child
por nography and to ensure respect for social, spiritual and nora
val ues through education and infornation at the national and
international |evels.

Article B

States Parties shall endeavour to involve the media as an active
partner to sensitize and i nform people of the gravity and dangers t hat
flow fromthe sale of children, child prostitution and child pornography
and agree to take or to encourage mass nedi a measures to prevent
di ssem nation of progranmes that may be conductive to the encouragenent
of such expl oitation

CHAPTER VI11. OTHER MATTERS

Proposal subnitted by the Islamc Republic of Iran on the structure of the
pr ot oco

The follow ng i ssues woul d be placed under chapter | entitled “Genera
provi si ons”:
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A Def i ni ti ons
As adopted by the working group
B. An i ndependent article

Nothing in this Protocol shall be interpreted in a nanner to
affect the right of each State to take any appropriate neasures ai ned at
conbating sale of children, child prostitution and child pornography.

C Non-di scrimnation (as contained i n docurment E/ CN 4/1995/95,
annex 1)

The provisions of a possible optional protocol should be
i npl erented wi thout discrimnation of any kind as set forth in article 2
of the Convention on the R ghts of the Child.

D. Reservations (as contained i n docurment E/ CN 4/1995/95, annex I|)

A possi bl e optional protocol should consider the question of
reservations.

E. Reporting (as contained in docunent E/ CN 4/1995/95, annex 1)

A possi bl e optional protocol should contain a provision relating
to the inclusion of information regarding the inplenmentation of the
protocol in the regular reports submtted by States who are party to the
Ootional Protocol to the Committee on the Rights of the Child, pursuant
to article 44 of the Convention on the R ghts of the Child.



