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[20 March 1997]

Conscientious objection to military service and the right of asylum

1. The International Fellowship of Reconciliation (IFOR), an international
spiritually based movement committed to active nonviolence as a way of life, and a
means of personal, social, economic and political transformation, strongly supports
Commission resolution 1995/83 which reaffirms the right of conscientious objection
to military service.  In this regard, the IFOR draws particular attention to the
reference in resolution 1995/83 to article 14 of the Universal Declaration of Human
Rights which recognizes the right of everyone to enjoy freedom from persecution by
seeking asylum in other countries.  The inclusion of this reference in resolution
1995/83 underscores the need to strengthen the right of asylum for conscientious
objectors in both principle and practice.

2. Founded in 1919 in response to the horrors of war in Europe, IFOR opposes the
preparation of warfare and the use of violence to resolve conflicts.  Throughout
its history IFOR has argued that both conscripts and enlisted personnel have the
right to refuse military service on grounds of conscience.  This conviction is
shared by millions of people throughout the world and is consistent with the
teachings of the major world religions.  It is for this reason that IFOR seeks to
provide pragmatic alternatives for all those who are faced with the dilemma of
refusing military service as conscientious objectors.
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3. Although there has been encouraging progress with regard to the number
of countries which have recognized the right of conscientious objection to
military service and provided for alternative civilian service in their
national legislation and practice since 1995, the implementation of
resolution 1995/83 is far from universal.  The lack of proper recruitment
procedures, the discrimination against certain ethnic or religious groups
within the armed forces, the use of military service for the purpose of
political indoctrination, the harassment and abnormally harsh punishment of
conscientious objectors are only a few examples of the irregularities which
continue to exist in many countries and which characterize the practice not
only of national military institutions, but of paramilitary organizations as
well.

4. In the face of such violations of basic human rights, the absence of
viable alternatives has often required conscientious objectors to flee the
country in which they have been conscripted or are currently performing
military service and seek asylum in another State.  In spite of this fact,
there is a lack of consensus, even among those nations which recognize the
right of conscientious objection, on the degree to which conscientious
objectors should be granted the status of refugees.

5. Recognizing the need under certain circumstances to provide protection
to conscientious objectors in the form of asylum, various United Nations
resolutions and publications have focused attention on this issue.  In
addition to resolution 1995/83 mentioned above, the General Assembly in
resolution 33/165 of 20 December 1978 recognized the legitimacy of refusal to
serve in military or police forces used to enforce apartheid and specifically
called upon States to grant asylum to those who were compelled to leave their
country of origin because of this refusal.

6. On an operational level, the UNHCR Handbook on Procedures and Criteria
for Determining Refugee Status (Geneva, 1979, paras. 167174) established
standards for resolving some of the questions concerning conscientious
objection and the right of asylum.  While acknowledging that the refusal to
perform military service does not qualify anyone for refugee status per se,
the Handbook does cite additional relevant criteria according to which a
conscientious objector may claim such status.  Briefly stated, these criteria
fall into three different categories:

(a) Claims based on the fact that conscription is conducted in a
discriminatory manner or that prosecution or punishment for evasion or
desertion is discriminatory or sufficiently harsh as to qualify as persecution
under the 1951 Geneva Convention relating to the Status of Refugees;

(b) Claims based on the refusal to participate in internationally
condemned wars or to serve in armed forces which are being used to commit
genocide, war crimes or gross violations of human rights;

(c) Claims based on a principled objection to all forms of military
service, whether these principles be convictions of a religious, an ethical or
a political nature, in countries where there is no provision for alternative
service.
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7. The statements linking conscientious objection and the right of asylum
cited in the above resolutions and publications of the United Nations mark a
significant step forward toward establishing universally acceptable criteria
under which conscientious objectors can legitimately claim refugee status. 
The progress in this field is hampered, however, by the fact that the right of
conscientious objection has not yet been codified in international law.  Nor
has it yet been adopted as constitutional law by a majority of the Member
States.  This is a continuing cause for concern for all those who uphold
conscientious objection as a legitimate exercise of the right to freedom of
thought, conscience, and religion as recognized in the resolutions of the
Commission on Human Rights and the general comment of the Human Rights
Committee on article 18 of the International Covenant on Civil and Political
Rights.

8. In addition to voicing the need to strengthen the right of asylum for
conscientious objectors in principle, IFOR would also like to draw attention
to irregularities in the practice of granting asylum to conscientious
objectors, using the case of objectors and deserters from the former
Yugoslavia as an example.  Before the war there was no legislation providing
for conscientious objection in the former Yugoslavia.  In April 1992, the
Federal Republic of Yugoslavia (FRY) recognized the right of conscientious
objection in its Constitution.  The law which was enacted in November 1993 is
very restrictive, limiting the right of conscientious objection to recruits
and thus effectively excluding officers and reservists.  In Croatia, the right
of conscientious objection was introduced into the Constitution of
December 1990 and enacted as law in October 1991.  The law is also quite
restrictive and does not provide for forms of alternative service which are of
a civilian character.  In Bosnia and Herzegovina there is no provision for
conscientious objection.

9. Because of the very restrictive nature of these laws or, in the case of
Bosnia and Herzegovina, the lack of any provision whatsoever, the great
majority of soldiers and conscripts involved in that conflict had and still
have no legitimate means to express their convictions as conscientious
objectors.  In addition to the criterion of principled objection to military
service there have been many documented cases of refusal and desertion based
on the criterion of discrimination against ethnic and religious groups within
the military as well as the refusal to serve in armed forces which are
responsible for war crimes such as “ethnic cleansing”, rape and other gross
violations of human rights.

10. Recognizing this dilemma, and in accordance with an appeal by UNHCR to
provide protection to all those who refuse to serve in an internationally
condemned war, the European Parliament, in a resolution dated 28 October 1993,
urged its members to provide a “legal status” for conscientious objectors and
deserters from the former Yugoslavia and to refrain from deporting them.

11. A review of the practice of the member States of the European Union on
this issue reveals that only in exceptional cases have conscientious objectors
and deserters from the former Yugoslavia been granted status as refugees in
accordance with the Geneva Convention.  The vast majority were offered
temporary protection on a humanitarian basis which was regularly extended
pending the cessation of hostilities and the declaration of an amnesty. 
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Although temporary protection may be a viable alternative in certain cases, it
is not an adequate expression of the right of asylum for conscientious
objectors, but is rather an expression of tolerance on the part of the host
country, a status which carries limited rights and which may be revoked at any
time.  In the case of objectors and deserters from the former Yugoslavia who
refused to participate in an internationally condemned war and who, motivated
by a legitimate fear of persecution, sought asylum in accordance with a
resolution of the European Parliament, the practice of temporary protection
has proven to be a humiliation and a source of mental hardship for the many
thousands who are facing the threat of judicial and extrajudicial sanctions in
their country of origin.

12. A final point of concern to which IFOR would like to draw attention is
the issue of amnesty for conscientious objectors.  Taking again the example of
the former Yugoslavia, it should be noted that all the parties involved in
that conflict have either enacted amnesty laws for objectors and deserters or
agreed to do so.  As a rule, these laws are restrictive, excluding officers
and enlisted personnel, for example, in the case of the FRY.  Nor do they
adequately address the fact that objectors and deserters are often the object
of social, political and economic discrimination.  During the war against
Croatia, for example, the government authorities in FRY conducted a campaign
against objectors and deserters, publishing lists of names of all those who
refused orders to report for military service.  Prejudice and discrimination
against objectors and deserters who, despite amnesty laws, are often regarded
as cowards or traitors in their country of origin, is a further criterion
which needs serious consideration in connection with the right of asylum.

13. The amnesty law for objectors and deserters enacted in the FRY on
22 June 1996 is a case in point.  In a policy statement published on
16 August 1996, UNHCR took this law as evidence that those objectors and
deserters to whom it applied were no longer in need of international
protection.  UNHCR mentioned in particular the large numbers of objectors and
deserters among the Albanian population in Kosovo and added that there was no
evidence at that time to suggest that they were receiving unduly harsh
treatment because of their religious beliefs or ethnic background.  Human
rights organizations in Kosovo, however, have documented dozens of cases of
harassment and imprisonment of objectors and deserters since the enactment of
the amnesty law.  Many of those sought by the military authorities are in
exile in other European countries and face harsh sanctions should they be
forced to return to the FRY.

14. In conclusion, IFOR requests the Commission on Human Rights to review
the issue of conscientious objection and the right of asylum with respect to
strengthening the right of asylum for objectors and deserters in both
principle and practice.  In this regard, IFOR asks the Commission:

(a) To urge States who have not yet done so to recognize the right of
conscientious objection to military service in their national law and practice
and to provide for alternative service in accordance with resolution 1995/83;

(b) To reaffirm the right of asylum for conscientious objectors under
the Geneva Convention in accordance with the guidelines set by UNHCR in the
Handbook on Procedures and Criteria for Determining Refugee Status;
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(c) Noting that no information on asylum was submitted to the
SecretaryGeneral for his report (E/CN.4/1997/99), urge States to maintain and
publish statistics regarding both the number of objectors and deserters who
apply for asylum within their borders and the responses to those applications;

(d) Request UNHCR to monitor the situation of Albanian objectors and
deserters in Kosovo with respect to reviewing its policy statement of
16 August 1996.



 

 


