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The Secretary-Ceneral has received the following witten statement,
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resol ution 1296 (XLIV).

[14 March 1997]

1. Human Ri ghts Advocates (HRA) supports and encourages the work

of the Commi ssion on Human Rights and of the Special Rapporteur

Maurice d él e- Ahanhanzo, in investigating and reporting on contenporary
forms of racism racial discrimnation, xenophobia and related intol erance.
HRA recommends conti nued cooperation with countries to investigate
contenmporary forms of racial discrimnation and facilitate the application
of international |egal standards to combat racism

2. The Commi ssion and the Special Rapporteur have enphasi zed that the

i nternational conmunity is facing not only institutionalized forms of

raci al discrimnation, such as official doctrines of racial superiority

or exclusivity, but also “new’ and indirect forms, which are often disguised
by a proclamation of theoretical equality for all comunities. * The
Conmmi ssi on recogni zes that countries around the world, and devel oped
countries in particular, are facing new forns of racial discrimnation

Al t hough many devel oped countries have passed | egi slation prohibiting
various forms of institutionalized racial discrimnation and ratified the

I nternational Convention on the Elimnation of Al Forns of Racial
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Discrimnation, it is inportant to evaluate the effectiveness of such

| egislation and to conpare donestic |egal standards with international |ega
st andards such as those set forth in that Convention. # Further, given the
persistence of racismin certain countries, it is necessary to investigate
indirect forms of racial discrimnation in order to conbat racismand all of
its mani festations.

3. The m ssion of the Special Rapporteur to the United States of America,
the Special Rapporteur's report, ® and his reconmmendations to the

Governnment of the United States provide | essons for the Commission in

i mpl enenting the Progranme of Action for the Third Decade to Conbat Raci sm and
Raci al Discrimnation. 1In a statenent to the Comm ssion, the United States
enphasi zed the | egal measures inplenented to fight discrimnation. * Wile

| egislation is necessary and an inportant factor in evaluating the situation
in various countries, the Comm ssion must | ook further and investigate the

i npact of |egislation and consider how accessible | egal renmedies are for
victims of discrimnation. Further, the Comm ssion and nmenber States nust
consider the inpact of legislation and policies that nay have an “indirect” or
di sproportionate discrimnatory inpact on racial mnorities.

4, There are several areas of special concern which illustrate the need
for further efforts to conbat racial discrimnation and to evaluate the

ef fectiveness, or lack thereof, of existing |egislation and policies. An
anal ysis of these areas and the United States response to concerns raised by
t he Speci al Rapporteur highlight the need for nore cooperation in form ng new
strategies to conbat racial discrimnation. There have been no signs that
the United States has planned to inplenment the reconmendati ons of the Specia
Rapporteur, nor has there been a published response to the specific concerns
noted in the Special Rapporteur's report. The followi ng two areas of concern
in the United States reflect discrepancies between donestic | egal standards
and international |egal standards of non-discrimnation. The problens

hi ghlighted reflect problens that are generally applicable to other devel oped
countries and provide a framework for analysis of domestic |egal standards in
ot her countries.

Envi ronnental racism

5. Environnental racismis an area of increasing national and internationa
concern. VWhile the Cinton adninistration has recogni zed the problem the
United States response to the Special Rapporteur's report fails to address
the concerns regarding the discrimnatory inpact of environmental pollution
and degradation on racial mnorities. Studies have found race to be the nost
significant anong variables tested in association with the |ocation of
comerci al hazardous waste facilities, representing a consistent nationa
pattern in the United States. ° The United States Environnental Protection
Agency and the Agency for Toxic Substances and Di sease Registry have al so
docunent ed hi gher levels of toxic contam nation in African-American
comunities. ® Decisions about the |ocation of toxic waste dunps and ot her
deci si ons whi ch have an environnental inpact are highly political in nature.
M nority access to decision-making and accountability by those in authority
for racial discrimnation are inportant areas where further efforts are needed
to bring about environnental justice.
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6. The Equal Protection Clause of the Fourteenth Amendment to the

United States Constitution could be a tool for environnmental justice, but,
under current federal case |aw, does not offer adequate protection for

racial mnorities. The United States Supreme Court held that a race-neutra
government action does not violate the Equal Protection Clause unless the
plaintiff can prove discrimnatory intent. 7 This creates a heavy burden
for environmental justice advocates and other civil rights advocates, despite
evi dence of disproportionate inpact and | ack of access to environnenta

deci si on-nmaki ng. The required showi ng of discrimnatory intent is

i nconsistent with international |egal standards under the Internationa
Convention on the Elimnation of All Forns of Racial Discrimnation defining
raci al discrimnation as action that has the purpose or effect of denying
fundamental freedons to minorities. 8

Criminal justice systemand the application of the death penalty

7. Racismin the crimnal justice systemis prevalent at every stage of

the process. A governnent study found racial disparities in the charging,
sentencing and i nposition of the death penalty. ° These racial disparities in
death penalty sentencing, the trend towards increasing use of the death
penalty in the United States ' and the United States Suprene Court's decision
uphol ding the constitutionality of the inposition of the death penalty for
those who had committed crinmes when 16 or 17 years old, * reflect the need for
the application of international |egal standards in domestic courts.

8. Raci al discrimnation and racismfound at earlier stages of the
judicial process and at early stages of arrest and detention have a

prof ound i mpact on sentencing. Race-neutral sentencing guidelines stil
have discrimnatory inpacts on mnorities because they do not take into
account racial discrimnation at these earlier stages. Further, the
failure of United States courts to recognize and effectively address racia
discrimnation in the crimnal justice system despite evidence of stark
racial disparities, ¥ illustrates the need for application of internationa
standards and the rejection of the requirement of proof of intent for
policies which have discrimnatory inpacts on nmnorities.

Concl usi on and reconmmendati ons

9. Many countries, including devel oped countries, have passed | egislation
prohi biting intentional racial discrimnation. However, indirect contenporary
forms of racismoften derive from hidden processes and are less likely to
provi de direct evidence of discrimnatory intent. International |ega
standards broadly define racial discrimnation and the Comm ssion is dedicated
to conbating all forms of racial discrimnation. The application of

i nternational standards in domestic courts may provide a basis for evaluating
domestic policies of non-discrimnation

10. HRA recomends that the Comm ssion continue to focus on contenporary
forms of racial discrimnation in the United States, France, Germany and the
United Kingdom and to urge these countries to respond to the concerns noted
by the Special Rapporteur in a continuing dialogue about the effectiveness of
governmental responses to racial discrimnation and new strategies for the

| mpl ement ati on of the Programme of Action for the Third Decade to Conbat
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Raci sm and Racial Discrinnation. For the work of the Special Rapporteur to
be effective, people nust be publicly informed of the dial ogue between the
Governnents and the Special Rapporteur. 3

11. HRA recommends that the conpatibility of international |egal standards
of non-discrimnation be considered in reviewing the mssion to the

United States at its fifty-fourth session in 1998 and urge the United States
to comply with the reporting requirements of the International Convention on
the Elimnation of All Forns of Racial Discrimnation, ratified by the
United States in 1994. The Committee should review subm ssions of the
United States with reference to international |egal standards of

non-di scrim nation

12. HRA recommends that the Special Rapporteur conpare the donestic |ega
standards of countries where racismis on the rise with international |ega
standards, which do not require a showi ng of intent for racial discrimnation
in future m ssions.
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1. Commi ssion on Human Rights, fiftieth session, agenda item 14
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Conmittees on the Judiciary (1990).
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11. Stanford v. Kentucky, 492 U. S. 361 (1989). Article 6, paragraph 5, of the
International Covenant on Civil and Political Rights prohibits inposition of
the death penalty for crinmes comritted by persons below 18 years of age.

12. See McCl esky v. Klenp, 481 U S. 2799 (1987).

13. See report by Maurice d el é- Ahanhanzo, Conmi ssion on Human Ri ghts,
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