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“When subjected to State torture ... political activists have coping
mechani sms that ... children who are tortured because they happen to be
in the wong place or belong to the wong ethnic group, or both ..
obvi ously do not have.” MD. Reynes
1. In general, definitions of and protection fromtorture and other fornms
of ill-treatnent at both the international and national |evels have been

interpreted with reference to adults rather than froma child' s perspective.
The adoption and wide ratification of the Convention on the Rights of the
Child is beginning to change attitudes in some respects. Unfortunately, there
is still a tendency for children in high-risk situations - including child
soldiers, children in conflict with the law, in detention, in situations of
armed conflict and states of energency - to be treated as if they were adults.
However, such “equal treatnent” may inpact differently on children sinmply
because they are children. In the words of the Special Rapporteur against
torture:

“Children are necessarily nore vulnerable ... and, because they are in
the critical stages of physical and psychol ogi cal devel opment, may
suffer graver consequences than simlarly treated adults.”

2. Some of the particular problens identified by the above-named
non- gover nment al organi zati ons as needing further study are described in
the foll owi ng paragraphs.

3. Under civilian |egal regines, special provision is normally nade at al
stages in the | egal process to take account of the age of the child. However,
in situations of arned conflict or internal disturbances, often energency or
anti-terrorismlegislation is introduced which takes no account of age. Thus,
when the problens relating to due process, fair trial and the need for
protection against torture or ill-treatnment are gravest, the |egal protections
are in fact weakened.

4, When faced with armed conflicts or internal disturbances in which
children are involved as participants, there is a tendency for Governnents to
| oner the age of crimnal responsibility. Yet at these tines, children are
often being forced or pressured into involvenment. There is a need for carefu
consi deration of the issues, including at what age a child should be held
responsi bl e for his/her acts; whether or when this responsibility should be
treated as a crinminal one; and what kind of proceedi ngs and di spositions are
appropri ate.

5. In some countries children are legally or illegally recruited into
the arnmed forces where they are subjected to nilitary |law, punishment and
di sci pline which take no account of age. The applicability of these
(including in mlitary schools) and their inmpact on children also nerit
consi deration.

6. The I egal definition of torture: article 37 (a) of the Convention
on the Rights of the Child contains an obligation to protect children from
torture, but the Convention provides no definition. Oher treaties do provide



E/ CN. 4/ 1997/ NGO 47
page 3

definitions but the restrictive nature of the existing definitions, and the
way they have been interpreted, raise questions about their appropriateness
when applied to children. Anpngst the issues are:

(a) Degree of pain. The Convention against Torture and Ot her Cruel
I nhuman or Degradi ng Treatnment or Puni shnent considers only severe pain or
suffering as conmponents of torture. This |leaves a margin of interpretation
puni shment whi ch woul d be considered as light for an adult, may result in far
nore serious physical and psychol ogi cal danage for children. Prison sentences
or periods of solitary confinenent could provoke in a child suffering at a
very different level than for an adult. Moreover, even though corpora
puni shment for adults is generally prohibited, corporal punishment for
children is still widely accepted. Children should be offered nore, not |ess,
protection than adults. The assessnment of the degree of suffering currently
appears to take no account of the age of the child,

(b) The intention of those responsible. The Convention agai nst
Torture considers that pain or suffering nust be inflicted intentionally for
the act to be considered as torture. Wth children, this concept woul d appear
to be too restrictive. For exanple, children are often exposed to the threat
of violence when detained with adults. The staff of detention centres nust
be aware of the grave danger to which m nors are exposed. VWhilst the
i nternational systemtakes into account intention, it seems fundanenta
that particularly in the case of children the degree of negligence is also
consi der ed;

(c) The perpetrator. The Convention agai nst Torture considers that
torture or other ill-treatnent applies only when “inflicted by or at the
instigation of or with the consent or acquiescence of a public official or
ot her person acting in an official capacity” (art. 1). However, unlike an
adult, who is autononous, a mnor is legally under the authority of his/her
parents or guardian. Thus, the question arises as to whether beatings
adm ni stered by staff in educational institutions which result in an acute
state of stress or suffering should not al so be considered torture when the
violence is inflicted for punitive rather than pedagogi cal ends. The
intention of the perpetrators also needs to be considered fromthe perspective
of the child: whilst the former may consider that the intention of the
violence is to educate, the latter may feel that he or she has been punished;

(d) Di scipline and | egal punishnment. The current interpretation
of international |aw by the Comrittee against Torture stresses that |awfu

puni shments shoul d not be considered only at the national level. If a
nati onal | aw authorizes a punishment prohibited by an international instrument
the sanction cannot be considered as |awful. However, in the case of

children, the prohibition of sanctions at the international level is witten
in very general |anguage which gives insufficient clarity and gui dance. Wile
the definition of torture excludes suffering resulting fromlawful punishment,
the latter nust be proportionate to the crine committed and the age of person
bei ng sanctioned. Different judicial systenms present an extremely w de choice
of puni shnments.

7. Prosecution of alleged perpetrators of torture. |In principle, torture
is a crime which nust be prosecuted ex officio, as is stipulated by the
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Convention agai nst Torture. However, this principle is largely uninplemented.
Even where the nechanisns exist, nost child victins do not file a conplaint.
The reasons include | ack of awareness of procedures, conmplexity of procedures
and/ or fear of reprisals.

8. The above-naned non-governnental organizations believe that a thorough
study of these subjects would nmake a significant contribution to the
under st andi ng of these issues, and woul d assist the human rights treaty bodies
and Governnents in their inplenentation of human rights standards. They
therefore urge the Commi ssion on Human Rights to request the Subcomr ssion on
Prevention of Discrimnation and Protection of Mnorities to undertake a study
of the application of international human rights standards to the situation of
children at risk of torture and other forms of ill-treatnment, taking account
of the fact that the persons concerned are children and the particul ar

probl ems noted above.



