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Draft basic principles and guidelines on the right
to reparation for victins of violations of hunman
rights and international humanitarian | aw
1. The International Conm ssion of Jurists (I1CJ), jointly with Redress, a

London- based human rights organi zation, submits this statement in accordance
wi th Economi ¢ and Soci al Council resolution 1996/31 of 25 July 1996, which
amends Council resolution 1296 (XLIV) of 23 May 1968, for consideration by the
Conmi ssion on Human Rights under item 8 of its provisional agenda.

2. The inportance of reparation to survivors of torture, disappearances and
ot her violations of human rights and international humanitarian lawis
attested by health professionals and by survivors thensel ves. Seeking and
obtaining justice, even long after the violation has occurred, is an inportant
part of the rehabilitation process. Its inpact goes beyond the individua
survivor to include famly and community as well.

3. International human rights and international humanitarian | aw norns
oblige States to afford effective renedies and an enforceable right to
reparation to victinms of violations of human rights and humanitarian | aw

4, Al t hough the right to reparation is well established under internationa
law, there is a need to define its content nore clearly. Internationa

i nstruments assert the right and custonmary |aw recogni zes it, but there exists
no authoritative detailed interpretation. The declaration by the

i nternational comunity of principles and guidelines on the right to
reparation will set standards for inplenentation in national |egal systens and
encour age greater consistency and coherence in the application of this right.
It will also assist regional or international courts and tribunals in
recommendi ng appropriate renedies for violations. Survivors of violations and
their representatives will be better able to assert and realize the right to
reparation. Measures are needed to inprove inplenmentation of the right to
reparation. The study by the Special Rapporteur of the Sub-Commi ssion on the
right to restitution, conpensation and rehabilitation for victinms of gross

vi ol ati ons of human rights and fundanental freedonms (E/ CN. 4/ Sub.2/1993/8) and
the di scussion of it by the Sub-Comm ssion suggest that there are serious

di screpancies in the extent of inplenmentation of this right.

5. The draft basic principles and guidelines on the right to reparation
correctly identify a range of elenents which make up reparation. Reparation
is often equated with financial conpensation alone. This nisconception gives
States the opportunity to claimlack of available funds, particularly when the
nunber of potential claimants is large. It can also give survivors the
feeling they are being “bought off”. There are other things survivors of

viol ations need. Medical rehabilitation - sonetinmes involving specialist
psychol ogi cal therapy and counselling, as well as treatnment of physica
effects - is frequently required. But it is noral satisfaction which is the
central conponent of reparation and the el ement often seen as nost inportant
by survivors. This mght take a variety of forms but nust include neasures
taken by the State to investigate the facts, acknow edge the truth and bring
perpetrators to justice. Comrenorations and other ways of paying tribute to
t he dead and those who suffered will also be considered inportant. For sone,
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the opportunity to tell their story has therapeutic value. The experiences of
societies trying to cone to terms with the abuses of a prior regime show that
justice will not be seen to be done wi thout these el enments.

6. Nevert hel ess noney can be inportant in restoring survivors' way of life.
Conpensati on shoul d cover pain and suffering as well as material danage,
restitution of property and other |loss and entitlenents. Consideration should
al so be given to paynent of punitive damages which will act as a deterrent.
Procedures for clainm ng conpensati on must be accessible, speedy, enforceable
and not subject to statutes of limtation

7. The international conmunity as a whole has an inportant role in
providing a remedy to individuals and ensuring inplenmentation of the right to
reparation at the national level. This role can be fulfilled through

i nter-State mechani sns, access by individuals to international mechanisns for
the protection of human rights and international humanitarian |aw, and al so

t he exercise by States of universal jurisdiction over alleged perpetrators who
are not brought to justice in their own State. In addition, States should not
be able to invoke inmmunities to shield thenselves fromliability for

viol ati ons of human rights and international humanitarian | aw.

8. I CJ and Redress wel cone the draft basic principles and guidelines
because they provide a nuch needed definition of the right to reparation and
gi ve due recognition to the range of elenments which make up this right.

9. | CJ and Redress respectfully request the Comm ssion on Human Rights to
circulate the draft to Governments and intergovernmental and non-governmenta
organi zations, asking for their conments and observations. They al so request
the Comm ssion to ask the former Special Rapporteur, M. Theo van Boven, to
submt to the Conmission at its fifty-fourth session a revised version of the
draft principles and guidelines on the right to reparation for victinms of

viol ati ons of human rights and international humanitarian law. 1In his revised
version, M. van Boven should take into consideration such conrents and
observati ons.



