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I nt r oducti on

1. The present report is submtted pursuant to Comm ssion on Human Ri ghts
resolution 1996/34 of 19 April 1996. This report is the third annual report
to the Comm ssion on Human Rights by M. Param Cunaraswany, since the nmandate
was established by the Conmission in its resolution 1994/41 of 4 March 1994
and endorsed by the Econom ¢ and Social Council in its decision 1994/251 of
22 July 1994. (See also E/CN.4/1995/39 and E/ CN. 4/1996/57.)

2. Chapter | of the present report contains the terms of reference for the
di scharge of the mandate. Chapter Il refers to the methods of work applied by
the Speci al Rapporteur in the discharge of the mandate. |In chapter 111, the

Speci al Rapporteur presents an account of the activities undertaken within the
framewor k of his mandate in the past year. Chapter |V provides a brief

di scussion on a nunber of theoretical issues which the Special Rapporteur
considers to be inportant for the devel opnent of an independent and inpartia
judiciary. Chapter V contains brief sumuaries of urgent appeals and

conmuni cations to and from CGovernnents, along with observations of the Specia
Rapporteur. Lastly, chapter VI contains the conclusions and recomrendati ons
of the Special Rapporteur

. TERMS OF REFERENCE

3. At its fiftieth session, the Conm ssion on Human Rights, in

resol ution 1994/41, noting both the increasing frequency of attacks on the

i ndependence of judges, |lawyers and court officials and the Iink which exists
bet ween the weakeni ng of safeguards for the judiciary and | awers and the
gravity and frequency of violations of human rights, requested the Chairman of
the Comm ssion to appoint, for a period of three years, a special rapporteur
whose mandate woul d consist of the foll ow ng tasks:

(a) To inquire into any substantial allegations transnmtted to him or
her and report his or her conclusions thereon

(b) To identify and record not only attacks on the independence of the
judiciary, |lawers and court officials but also progress achieved in
protecting and enhancing their independence, and make concrete reconmendati ons
i ncluding the provision of advisory services or technical assistance when they
were requested by the State concerned,;

(c) To study, for the purpose of making proposals, inportant and
topi cal questions of principle with a view to protecting and enhanci ng the
i ndependence of the judiciary and | awyers.

4, In its resolution 1995/36 the Commi ssion endorsed the decision of the
Speci al Rapporteur to use, beginning in 1995, the short title “Specia
Rapporteur on the independence of judges and | awers”

5. In resolutions 1995/ 36 and 1996/ 34, respectively, the Comm ssion on
Human Ri ghts took note of the first and second reports of the Specia
Rapporteur, expressing appreciation of his working nmethods, and requested him
to submt another report on the activities relating to his mandate to the
Conmi ssion on Human Ri ghts.
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6. Several resol utions adopted by the Comm ssion on Hunman Rights at its
fifty-second session are also pertinent to the mandate of the Specia
Rapporteur and have been taken into consideration by himin exam ning and
anal ysing the infornmation brought to his attention with regard to various
countries, in particular:

(a) Resol ution 1996/ 20 on the rights of persons belonging to nationa
or ethnic, religious and linguistic mnorities, in which the Comm ssion urged
speci al rapporteurs to continue to give due regard, within their respective
mandates, to the pronotion and protection of the rights of persons bel onging
to minorities, and invited themto continue to submt contributions as to how
they pronoted and gave effect to the Declaration on the Rights of Persons
Bel onging to National or Ethnic, Religious and Linguistic Mnorities;

(b) Resol ution 1996/32 on human rights in the adm nistration of
justice, in particular of children and juveniles in detention, in which the
Conmmi ssion call ed upon special rapporteurs to continue to give specia
attention to questions relating to the effective protection of human rights in
the adm nistration of justice and to provide specific recomendati ons in that
regard;

(c) Resol uti on 1996/ 43 on the protection of human rights in the
context of HIV and AIDS, in which the Conm ssion urged the special rapporteurs
to keep under review the protection of H V-related human rights in relation to
their respective nmandat es;

(d) Resol ution 1996/ 46 on human rights and thematic procedures, in
whi ch the Commi ssion invited the thematic special rapporteurs to include in
their reports information provided by Governnments on follow up action
encour aged those special rapporteurs to make recomrendati ons for the avoi dance
of human rights violations; also encouraged themto follow closely the
progress made by Governnents; further encouraged themto continue close
cooperation with relevant treaty nonitoring bodies and country rapporteurs;
requested the thematic special rapporteurs to include in their reports
comments on the problens of responsiveness and the result of analyses; called
on themto include in their reports gender-di saggregated data and to address
the violations under their mandates that are directed agai nst wonen; and
suggested that the special rapporteurs consider how they could make avail abl e
i nformati on on the situation of individuals working for human rights and how
their protection could be enhanced;

(e) Resol ution 1996/ 47 on human rights and terrorism in which the
Commi ssion urged all thematic special rapporteurs to address as appropriate
t he consequences of the acts, nethods and practices of terrorist groups in
their forthcom ng reports to the Conm ssion

(f) Resol ution 1996/ 48 on the question of integrating the human rights
of women throughout the United Nations system in which the Comm ssion
requested that the special rapporteurs regularly take a gender perspective
into account in the inplenentation of their nandates;
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(9) Resol uti on 1996/49, on the elimnation of violence agai nst wonen,
in which the Conm ssion requested other special rapporteurs to cooperate with
and assi st the Special Rapporteur on viol ence agai nst wonen,;

(h) Resol ution 1996/ 51 on human rights and nmass exoduses, in which the
Commi ssion invited the special rapporteurs, acting within their mandates, to
seek information, where appropriate, on problens resulting in mass exoduses of
popul ati ons or inpeding their voluntary return honme and, where appropriate, to
i nclude such information, together with reconmendati ons thereon, in their
reports, and to bring such information to the attention of the High
Conmi ssioner for Human Rights for appropriate action

(i) Resol ution 1996/53 on the right to freedom and expression, in
whi ch the Commi ssion invited the special rapporteurs to pay attention, within
the framework of their mandates, to the situation of persons detai ned,
subj ected to violence, ill-treated or discrimnated agai nst for having
exercised the right to freedom of opinion and expression

(j) Resol uti on 1996/ 55 on advi sory services, technical cooperation and
the Voluntary Fund for Technical Cooperation in the Field of Human Rights, in
whi ch the Commi ssion invited the special rapporteurs to continue to include in
their recomrendati ons, whenever appropriate, proposals for specific projects
to be realized under the programre of advisory services and technica
cooperation in the field of human rights;

(k) Resol uti on 1996/ 62 on hostage-taking, in which the Comr ssion
urged all thematic special rapporteurs to address, as appropriate, the
consequences of hostage-taking in their forthcom ng reports to the Comm ssion

(1) Resol uti on 1996/ 69 on human rights in Cuba, in which the
Conmi ssion invited the thematic nmechani snms to cooperate fully and exchange
i nformati on and findings on the situation of human rights in Cuba;

(m Resol uti on 1996/ 78 on conprehensive inplenmentation of and foll ow
up to the Vienna Declaration and Programe of Action, in which the Conm ssion
cal l ed upon all special rapporteurs to take fully into account the
recomendati ons contained in the Vienna Declaration and Programe of Action
within their respective nmandates;

(n) Resol ution 1996/ 79 on the situation of human rights in Nigeria, in
whi ch the Comm ssion requested the two special rapporteurs who had requested a
joint investigative visit to the country (the Special Rapporteur on the
i ndependence of judges and | awyers and the Special Rapporteur on
extrajudicial, summary or arbitrary executions) to submt to the Comm ssion at
its fifty-third session a joint report on their findings, along with any
observations of other rel evant nmechani snms, and requested themto submt an
interimreport to the General Assenbly;

(0) Resol ution 1996/85 on the rights of the child, in which the
Commi ssi on recommended that special rapporteurs pay special attention to
particular situations in which children were in danger
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1. METHODS OF WORK

7. The Speci al Rapporteur, in the third year of his mandate, continued
followi ng the nethods of work described in the first report of his tenure
(E/CN. 4/ 1995/ 39, paras. 63-93).

8. Seeking to avoid unnecessary duplication of the activities of other
thematic rapporteurs, the Special Rapporteur has been involved in severa
cooperative initiatives. During the past year, he has joined with other
Speci al Rapporteurs and working groups to transmt urgent appeals on behal f of
i ndividuals to the Governnents of the follow ng countries: Bolivia, together
with the Working Group on Arbitrary Detention on 25 March 1996; Mexico
together with the Special Rapporteur on extrajudicial, summary or arbitrary
executions on 14 August 1996; Pakistan, jointly with the Special Rapporteurs
on extrajudicial, summary or arbitrary executions and on the question of
torture on 16 July 1996.

[11. ACTIVITIES OF THE SPECI AL RAPPORTEUR
9. The foll owi ng sections give an account of the activities carried out by
the Special Rapporteur in the inplenentation of the mandate entrusted to him

by the Conmi ssion on Human Ri ghts.

A. Consul tations

10. The Special Rapporteur visited CGeneva for his first round of
consultations from1l to 5 April 1996 and in order to present his report to the
Conmi ssion at its fifty-second session. During this period the Specia
Rapporteur net with representatives of the Latin American, Asian,

Eastern Europe and Western European and Other regional groups to brief them on
his work as Special Rapporteur and to answer any questions they m ght have.

He al so held consultations with representatives of the Governnents of Al bani a,
Bel gium China and Peru and nmet with a representative of the Mexican

Commi ssion for Human Rights. In addition he held a briefing for interested
non- gover nnent al organi zati ons.

11. The Speci al Rapporteur visited Geneva for his second round of
consultations from27 to 31 May 1996 for the third nmeeting of specia
rapporteurs/representatives/experts and chairmen of working groups of the
speci al procedures of the Conm ssion on Human Ri ghts and of the advisory

servi ces programe, which was held from28 to 30 May. During this period, the
Speci al Rapporteur held consultations with representatives of the Governnent
of Bel gium China, Colonbia, India and Nigeria.

B. Mssions/visits

12. During 1996, the Special Rapporteur undertook a mission to Peru and

Col onbia, as a followup to concerns expressed in his 1996 report with regard
to the situation of the judiciary in those two countries. He visited Peru
from9 to 15 Septenber 1996 and Col onbia i medi ately after, from15 to

17 Sept enber 1996.
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13. In its resolution 1996/79, the Conmi ssion requested the Speci al
Rapporteur and the Special Rapporteur on extrajudicial, summary or arbitrary
executions who had requested a joint investigative mssion to Nigeria to
submit to it at its fifty-third session a joint report on their findings and
to submit an interimreport to the General Assenbly.

14. Accordingly, the two Special Rapporteurs submitted an interimreport
(A/51/538) to the CGeneral Assenbly on 18 Novenber 1996 and a final report to
the Conmission at its fifty-third session (E/ CN. 4/1997/62), although the
submi ssions of both reports were w thout the benefit of a joint investigative
m ssion. In the event that the Special Rapporteurs are able to carry out a
fact-finding mssion to Nigeria prior to the fifty-third session of the

Conmi ssion, it is their intention to issue a m ssion report.

15. During the period under review, the Special Rapporteur informed the
Governnments of the follow ng countries of his wish to carry out an in situ
i nvestigation: Cuba, Kazakstan, Pakistan, Turkey and Uzbeki stan.

16. During his visit to New York for the presentation of the interimreport
to the General Assenbly on the situation of human rights in N geria, the
Speci al Rapporteur also held consultations with officials of the

United Nations Devel opment Programme (UNDP) in New York and travelled to
Washington, D.C. to nmeet with representatives of the Wrld Bank, USAID, the
Inter-Anmerican Juridical Conmittee, the International Human Rights Law G oup
and the Anerican Society of International Law. Wile in Washington, D.C. the
Speci al Rapporteur also visited Chief Justice WIIliam Rehnqui st of the Suprene
Court of the United States of Anerica.

C. Communications with Governnents

17. During the period under review, the Special Rapporteur

transmtted 21 urgent appeals to the Governnents of the follow ng

16 countries: Algeria, Bahrain (2), Belarus, Belgium Botswana, Colonbia (2),
I ndia, |Indonesia, Mlaysia, Mexico, Pakistan, Peru (2), Tunisia, Turkey (2),
the United States of Anerica (2) and Uzbeki stan. The Special Rapporteur
transmtted three joint urgent appeals to the Governments of the follow ng
three countries: Bolivia (jointly with the Wrking G oup on Arbitrary
Detention), Djibouti (jointly with the Special Rapporteur on extrajudicial
summary or arbitrary executions) and Mexico (jointly with the Specia
Rapporteur on extrajudicial, summary or arbitrary executions).

18. The Special Rapporteur transmtted 17 comunications to the Governnents
of the followi ng 14 countries: Argentina, Australia, Bahrain (2), Bolivia,
Bot swana, Brazil, Cdte d'lvoire, Cuba (2), India (2), Ml aysia, Mexico
Paki st an, Peru and Tuni si a.

19. The Speci al Rapporteur transmtted one conmunication jointly with the
Speci al Rapporteur on extrajudicial, sumrary or arbitrary executions and the
Speci al Rapporteur on the question of torture to the Governnent of Pakistan
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20. The Speci al Rapporteur received replies to urgent appeals fromthe
Governnents of the following 11 countries: Algeria, Bahrain, Belgium

Bot swana, |ndonesia, Mexico, Pakistan, Tunisia, Turkey (2), United States of
America and Uzbeki st an.

21. Replies to joint urgent appeals were received fromthe Governnents of
t he People's Republic of China and Mexico. Replies to comrunications were
received fromthe Governnents of Australia, Bahrain (2), Brazil, Cuba,

India (2), Mlaysia, Peru and Tunisia. Oher conmunications were received
fromthe Governnents of the follow ng eight countries: Bahrain, Burkina Faso,
I ndi a, Kazakstan, Mexico, Peru (2), Tunisia (2) and Uzbeki st an.

D. Cooperation with intergovernnental and non-governnental organi zations

1. Wwrld Bank

22. The Speci al Rapporteur undertook a visit to Washington to discuss in
detail the programmes relating to judicial reformfunded by the Wrld Bank

In this regard, the Special Rapporteur raised the question of possible funding
for the preparation of a training manual for judges and | awers, and submtted
a budget for this project. The representatives of the Wrld Bank wi th whom
the Special Rapporteur net, while appreciating the inmportance of this
project, indicated possible constraints on the Wrld Bank fundi ng projects of

i nternational organizations, such as the United Nations.

23. The Speci al Rapporteur al so discussed ways and neans of enhancing
cooperation on projects financed by the Wrld Bank for the adm nistration of
justice in Menber States, in particular relating to judicial reform

E. Oher United Nations procedures and bodies

1. Cooperation with special rapporteurs and worKking groups
of the Comm ssion on Human Ri ghts

24. In addition to the Special Rapporteur's participation in the special
rapporteurs' neeting and in joint urgent actions transnmtted to Governnents,
in 1996 the Special Rapporteur requested to undertake a joint mssion to
Nigeria with the Special Rapporteur on extrajudicial, summary or arbitrary
executions. As referred to above, pursuant to resolution 1996/79 of the
Commi ssi on on Human Ri ghts, the Special Rapporteurs jointly followed up on
their request, originally nmade in Novenber 1995, to visit Nigeria.

25. Wth regard to the Special Rapporteur's request, dating from 1995 (see
E/ CN. 4/ 1996/ 37) to visit Peru jointly with the Wirking Group on Arbitrary
Detention, the Special Rapporteur wi shes to informthe Comm ssion that in view
of the fact that the Working Group on Arbitrary Detention decided to undertake
a mssion at a later stage, he preferred to undertake the mission in

conmbi nation with his mssion to Col onbi a.
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2. Cooperation with the Crine Prevention and Crimna
Justice Branch
26. In his second report (E/CN. 4/1996/37, para. 59), the Special Rapporteur

referred to the inportant work of the Crinme Prevention and Crimnal Justice
Di vision of the Secretariat in overseeing the inplenmentation of the Basic
Principles on the Independence of the Judiciary and the need for the Specia
Rapporteur to work closely with that D vision

27. The Speci al Rapporteur attended the fifth session of the Conm ssion on
Crime Prevention and Criminal Justice, held from21 to 31 May 1996 in Vienna.
O particular interest to the Special Rapporteur was item 7 of the agenda in
reference to the discussion on the status of inplenentation of the Basic
Principles. Also of interest to the Special Rapporteur was the work of the
Division in ascertaining the extent of the use and application of the Basic
Principles on the I ndependence of the Judiciary by Menber States pursuant to
Econom ¢ and Social Council resolution 1993/34, section IIl, of 27 July 1993.
For that purpose a questionnaire, duly endorsed by the Council inits
resolution 1994/18 of 25 July 1994, was sent to all Menber States and

non- gover nnent al organi zati ons through the International Bar Association

28. The Speci al Rapporteur notes with regret that only 65 Menber States
replied to the questionnaire, as well as 4 non-governnmental organizations.
The findings of the Division fromthese replies are of special inportance to
the Special Rapporteur. He repeats hereunder the five paragraphs fromthe
concl usions of the report submtted by the Division (E/ CN 15/ 1996/ 16/ Add. 4).

“73. According to the information received, the Basic Principles enjoy
respect in nost countries. There appear to be only a few countries
still needing to inprove fundanental guarantees which woul d ensure the
i ndependence of the judiciary in all its aspects.

“74. Further, as illustrated by the breadth and depth of the responses
received, the principle of the independence of the judiciary is of
central concern to many States. Judging fromthe responses, a |arge
nunber of States were undertaking significant efforts to ensure the use
and application of the Basic Principles in their national |aw and
practice. Differences in legal tradition, however, particularly between
conmon | aw and civil law countries, seemto suggest different approaches
to the subject of judicial independence. That should be kept in mnd
when provi ding technical assistance.

“75. As has been pointed out, the pronotion and protection of judicia

i ndependence requires an ongoing conm tment on the part of all States.
No matter how well established the independence of the judiciary nay be,
constant vigilance and international cooperation are necessary to ensure
continuing respect for judicial independence.

“76. The Conmi ssion may wi sh to discuss further ways and neans of
assisting States, upon request, in the enhanced use and application of
the Basic Principles. The suggestions nade by the Special Rapporteur
as well as the proposals agreed upon by the Meeting of Experts for the
Eval uation of | nplementation of United Nations Norns and Cui delines
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in Crime Prevention and Crimnal Justice, held at Vienna from14 to
16 Cctober 1991 (E/ CN. 15/1992/4/ Add.4), could provide useful indications
to the Commi ssion.

“77. Further, the Procedures for the Effective Inplementation of the
Basi c Principles on the I ndependence of the Judiciary, as adopted by the
Council in its resolution 1989/60 of 24 May 1989, offer additiona

gui dance. The Procedures specify, inter alia, that States shall ensure
that the Basic Principles are widely publicized in at |least the main or

of ficial l|anguage or |anguages of each State. |In particular, States
shall make the text of the Basic Principles available to all menmbers of
the judiciary (Procedure 4). 1In addition, States shall encourage

sem nars and courses at the national and regional levels on the role of
the judiciary in society and the necessity for its inplenentation
(Procedure 6), which shall also be pronpted by the United Nations
(Procedure 11 d). According to Procedure 14, the Comm ssion shal
identify existing obstacles to, or shortcomings in, the inplenmentation
of the Basic Principles and the reasons for those obstacles or
short com ngs, making specific recommendati ons, as appropriate, to the
General Assenbly and the Council, and to any other rel evant

United Nations human rights bodies.”

29. The Speci al Rapporteur will continue liaising with the Crinme Prevention
and Crimnal Justice Division and work closely with it towards greater

di ssemi nation of the Basic Principles on the Independence of the Judiciary,
and their application by Menber States. The Special Rapporteur notes that the
Di vision antici pates undertaking a simlar survey on the inplementation of the
Basic Principles on the Role of Lawyers and of the Cuidelines on the Role of
Prosecutors

3.  UNDP

30. As nmentioned above, the Special Rapporteur nmet with officials of UNDP in
New York on 19 Novenber 1996 to establish a nbde of cooperation with respect
to the work of UNDP in assisting in the reformand devel opment of institutions
relating to the adm nistration of justice. The Special Rapporteur |earned
that UNDP is very nuch decentralized and that its office in New York does not
control projects undertaken by field offices in the 134 countries in which
UNDP is | ocated. However, the officials assured the Special Rapporteur that
they woul d i nform himof general UNDP policy natters affecting the

adm ni stration of justice.

4, Cooperation with the Activities and Programmes Branch
of the Centre for Human Ri ghts

31. In his second report, the Special Rapporteur welconed the efforts by the
Advi sory Services, Technical Assistance and Information Branch of the Centre
for Human Rights to develop a training manual for judges and | awers

(E/ CN. 4/ 1996/ 37, para. 61). The Special Rapporteur is currently collaborating
with the Activities and Programmes Branch of the Centre in the drafting of
this manual, which is being developed in the context of the United Nations
Decade for Human Ri ghts Programme. Follow ng the conpletion of the draft
manual , a neeting of experts will be convened sonetinme in May 1997 to consider
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the draft and it is expected that the manual will be ready for use by the end
of the year. The Special Rapporteur expects this manual, which will contain
rel evant international standards, to be invaluable in training programes for
judges and | awyers throughout the world.

F. Pronotional activities

32. As part of his mandate to pronote the inportance of the independence of
the judiciary and the | egal profession for respect for the rule of lawin a
denocratic society, in the spirit of the Vienna Decl aration and Programre of
Action, the Special Rapporteur accepted several invitations to address |ega
forums, seminars and conferences including the follow ng:

(a) On 22 March 1996, at the invitation of the Internationa
Commi ssion of Jurists, he addressed the Tenth International Comm ssion of
Jurists Workshop on NGO participation in the African Comm ssion on Human and
Peopl es’ Rights in Quagadougou, Burkina Faso;

(b) In Lima on 9 Septenber in conjunction with his mssion to Peru
the Speci al Rapporteur addressed the opening session of the Andean Regi ona
Conf erence of Judges and Lawyers. The thenme of the Special Rapporteur's
address was “Securing judicial independence”;

(c) I n Bangkok, on 27 August, at the invitation of the Asian Institute
for Devel opment Conmuni cation, the Special Rapporteur addressed participants
fromthe Asian region at a seminar on “the nedia and the role of an
i ndependent judiciary in a denpcracy” on the subject of “Securing an
i ndependent judiciary - regional and international norms”;

(d) In Berlin, in conjunction with the Biennial Conference of the
I nternational Bar Association (IBA), on 19 October, he addressed participants
on the subject of “lIndependence of the judiciary and the role of the Specia

Rapporteur”. The sem nar was organi zed by the newWy forned | BA Human Ri ghts
Institute;
(e) In conjunction with the same Bi ennial Conference, at the

invitation of the Judges Forum of the IBA, on 22 Cctober, the Specia
Rapporteur addressed judges fromall over the world on “The di mensions of
judicial independence and the role of the Special Rapporteur”;

(f) In Col onbo, Sri Lanka, on 14 Decenber, at the invitation of the
Sri Lanka Bar Associ ation, the Special Rapporteur delivered a keynote address
at the opening session of a senminar entitled “Towards realization of human
rights through a just rule of law', organized by the Bar Association jointly
with the I BA Human Rights Institute. This sem nar was opened wi th an address
by the Chief Justice of Sri Lanka. Follow ng his address, the Specia
Rapporteur was interviewed by journalists on the issue of judicial
i ndependence and, in particular, on judicial appointnents. The interviews
were given wi de coverage by the Sri Lankan newspapers.

33. It is learnt that the speeches nade by the Special Rapporteur on these
occasions will be published by the organizers of these conferences in
newsl etters and periodicals for wi der dissem nation
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34. The Speci al Rapporteur expresses his regret that, owing to tinme
constraints, he could not accept various other invitations fromthe |ega
conmuni ty.

V. THEORETI CAL | SSUES OF SPECI AL | MPORTANCE

A. The use of “faceless” tribunals

35. In his second report to the Commi ssion on Human Ri ghts, the Speci al
Rapporteur considered the informati on he had received on the extensive use of
“facel ess” judges and secret witnesses as a nmeans of protecting the judiciary
fromacts of terrorism (see E/CN. 4/1996/37, paras. 66-78). The issue is of
particul ar concern to the Wirking G oup on Arbitrary Detention. It was also a
subj ect of concern reported on in the joint report of the Special Rapporteurs
on the question of torture and on extrajudicial, summary or arbitrary
executions on their mssion to Colonbia from17 to 26 Cctober 1994
(E/CN. 4/ 1995/ 111, paras. 14 and 85).

36. On making his prelimnary observations on this issue, the Special
Rapporteur said, inter alia:

“The Special Rapporteur is of the view that such speci al
procedures violate the independence and inpartiality of the justice
systemfor a variety of reasons. The Special Rapporteur is, however,

m ndful of the need to protect the security of individual judges in
terrorist-related cases. However, this issue requires further study and
analysis. During the course of the com ng year the Special Rapporteur
hopes to carry out a mssion to Peru and Colonbia to investigate these
practices in situ and to do a nore exhaustive survey worl dw de of
simlar practices before stating his final conclusions and
recommendations.” (E/CN.4/1996/37, para. 78.)

37. It was in that context that the Special Rapporteur undertook a

m ssion to Peru from9 to 15 Septenber 1996, and a m ssion to Col onmbi a
from16 to 27 Septenber 1996 at the invitation of the respective Governnents.
The information and naterials the Special Rapporteur received in the course of
the m ssions went beyond the issue of the use of “faceless” judges in the two
countries. But such information and nmaterials were nost pertinent to the
mandat e of the Special Rapporteur

38. The Speci al Rapporteur noted the constitutional changes in the two
countries and the related conplexities of the transitional process. |In Peru
this transitional process included the institutional reform of the

adm nistration of justice, which was in progress. He has |learnt that progress
on these refornms has been suspended followi ng the hostage taking by the
Revol uti onary Movenent of Tupac Amaru in the residence of the Anbassador of
Japan in Lima 17 Decenber 1996, and at the tinme of finalizing of the present
report 72 hostages are still confined in the residence.

39. At the conclusion of his mssion to Peru, the Special Rapporteur net the
medi a and i ssued a statenent on his prelimnary observations, anmpbng them a
call for the abolition of the “faceless” tribunals. |In that regard, he said:
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“There is no doubt that the 'faceless' tribunals tried many cases
wi t hout observing the rules of due process. Owing to this serious flaw,
several innocent people were wongly convicted and sentenced. The very
pur pose of the due process procedure enshrined in the Constitution of
Peru and international instrunents is to see that only the guilty are
convi cted and puni shed.

These tribunals should no | onger be continued. They should be
abolished forthwith. All pending cases should be transferred to be
tried by the ordinary courts.

In any event, in the |light of the considerable inprovenment in the
security situation, there is no longer any justification to continue
with these tribunals.

Further, am dst bold neasures to reformthe adm nistration of
justice and enhance respect for human rights, the continuation of these
tribunals makes a nockery of the reforms.”

40. Fromthe materials given to himduring the mssion on this issue, it was
al so clear that these tribunals no |longer protected the security of judges,
prosecutors and w tnesses. Further, there had already been an adm ssion from
the Governnent that several innocent people had been convicted by these
tribunals, as a result of which the Governnment of Peru set up the Ad Hoc

Commi ssi on on Pardons to eval uate those cases of m scarriage of justice and to
advi se the President to pardon those wongly convicted and sentenced. For al
these reasons, the Special Rapporteur is convinced at this stage that these
tribunals should be abolished forthwth.

41. VWhile in Colonbia, the Special Rapporteur sought extensive information
fromthe Mnistry of Justice, among others. This information was received by
t he Speci al Rapporteur on 14 January 1997. The Special Rapporteur also had
di scussions with representatives of the Mnistry of Foreign Affairs over the
t hen ongoi ng di scussi ons between the Governnent of Col onbia and the

Hi gh Commi ssioner for Human Rights to set up a United Nations mechanismin
Col onbia to nonitor human rights violations in the country. The Specia
Rapporteur is pleased to note that agreement has been reached between the
Governnment and the Hi gh Conmissioner. Currently, the structure of the
mechani smis being worked out. The Special Rapporteur considers that this
mechani sm woul d be a useful neans of receiving and dissem nating information
in Colonbia on nmatters pertaining to his nmandate.

42. In the light of the conplexities and devel opnents in the two countries,
outlined above, the Special Rapporteur considers that he would need nore tine
to evaluate and anal yse the materials he received before he finalizes separate
reports on each of the countries.

43. On the particular issue of the use of “faceless” judges in dealing with
terrorist related offences, and as indicated in his second report, the Specia
Rapporteur is seeking resources, both human and financial, to make an
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exhaustive survey worl dwi de of simlar practices in procedures dealing with
terrorist related offences. Such a study could provide information which
woul d be of use in determ ning whether the prevailing standards are sufficient
to deal with such crines.

B. Conflicts between the |l egal profession and the judiciary

44, In presenting his second report to the Comm ssion on Human Rights at its
fifty-second session, the Special Rapporteur spoke of the interest of the
International Bar Association in working closely with himto develop a

mechani smto resol ve di sputes between the judiciary and bar associ ations
Menber States. The Special Rapporteur is still in the process of negotiating
with I BA on the structure of such a nmechanism bearing in mind that IBAis a
non- gover nnent al organi zati on

C. Establishnent of an international crimnal court

45. The Speci al Rapporteur appreciates the continuing work bei ng undertaken
by all concerned for the establishment of an international crimnal court. In
his second report, the Special Rapporteur referred to article 10 of the draft
statute, which provided for the i ndependence of the court and called for
strict inplementation of that article when the statute was adopted and the
court established (E/ CN. 4/1996/37, para. 80). The Special Rapporteur referred
to the possibility that, in the beginning after the court is established,
judges may not be full-time with fixed renmuneration. He expressed the

i nportance of ensuring that judges are full-tine nmenbers of the court with

fi xed remuneration as soon as possible, in order to secure the individua

i ndependence of its nenbers.

46. The Speci al Rapporteur’s attention has been drawn to the current draft
statute which provides that only States parties to the statute or the
Security Council may initiate investigations of a crinme under the court’s
jurisdiction. It is felt that the denial of the right of the prosecutor to
initiate investigations could seriously inpede the independence of the court.
The Speci al Rapporteur is considering intervening with his views on this
matter.

D. The nedia and the judiciary

47. Since raising the matter of the nedia and the judiciary in his second
report (E/CN. 4/1996/37, paras. 83-85), the Special Rapporteur had di scussions
with the International Comm ssion of Jurists and the Special Rapporteur on the
question of freedom of opinion and expression. No progranme has yet been
formalized, but the Special Rapporteur will pursue this matter in the com ng
mont hs, subject to the availability of resources.

E. Trial observation

48. The Speci al Rapporteur has been investigating the possibility of hinmself
or a representative observing inportant trials. During conversations with a

representative of one State (the People's Republic of China), he was infornmed
that there were express prohibitions in that State's national |egislation that
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m ght be an obstacle to the undertaking of such activities. The Specia
Rapporteur is, however, pursuing the feasibility of trial observations.

F. Beijing Statenent of Principles on the |Independence
of the Judiciary in the LAWASI A reqi on

49. The Speci al Rapporteur in his pronotional activities, particularly in

t he LAWASI A (Law Associ ation of Asia and the Pacific) region, has been making
reference to these principles to devel op greater awareness (see

E/ CN. 4/ 1996/ 37, paras. 86-91). 1In his letters of intervention in the LAWASI A
region he draws the attention of CGovernnents to specific principles contained
in this Statenent.

V. COUNTRY SI TUATI ONS

50. This chapter contains brief summaries of the urgent appeals and
conmuni cations transmtted to CGovernnents, as well as replies received from
the Governnents to allegations. In addition, the Special Rapporteur takes

note in this chapter of the activities of other mechani sms which are rel ated
to his mandate. Where he has deened it necessary, the Special Rapporteur has
i ncluded his own observations. He w shes to enphasize that appeals and
conmuni cations reflected in this chapter are based excl usively upon

i nformati on that has been transmitted to himdirectly. Further, he deeply
regrets that lack of sufficient human resources has prevented himfrom acting
upon all of the information transmitted to himduring the past year, and he
apol ogi zes to the organi zati ons which have provided himw th well docunented
and researched reports on particular situations. The Special Rapporteur also
recogni zes that problens concerning the i ndependence and inpartiality of the
judiciary are not confined to countries nentioned in this chapter. 1In this
regard, he wi shes to enphasize that the omi ssion of a particular country from
this chapter should not be interpreted as indicating that the Specia
Rapporteur considers that there are no problens with the judiciary in that
country.

51. In preparing the present report, the Special Rapporteur took note of

t hose drawn up by his colleagues, M. Paul o Sérgi o Pinheiro, Specia

Rapporteur on the situation of human rights in Burundi (A/51/459, paras. 51-54
and E/CN. 4/1997/12, paras. 27-32); M. Thomas Hammarberg, Speci al
Representative of the Secretary-General on the situation of human rights in
Canmbodi a (E/ CN. 4/1997/85, paras. 61-80); Ms. Elisabeth Rehn, Speci al
Rapporteur on the situation of human rights in the Fornmer Yugoslavia

(E/ CN. 4/ 1997/ 56, paras. 32-36, para. 56 (Bosnia and Herzegovi na), paras. 88-90
(Croatia)); Ms. Mnica Pinto, independent expert on the situation of human
rights in Guatemala (E/ CN. 4/1997/90, paras. 17-36); M. Adama D eng,

i ndependent expert on the human rights situation in Haiti (E/ CN. 4/1997/89,
paras. 33-78); M. Rajsnoor Lallah, Special Rapporteur on the situation of
human rights in Myanmar (E/ CN. 4/ 1997/ 64, paras. 28-30); and

M. René Degni-Ségui, Special Rapporteur on the situation of human rights in
Rwanda (E/ CN. 4/1997/61, paras. 95-98).



E/ CN. 4/ 1997/ 32
page 17

Al bani a

52. In his 1996 report to the Conmi ssion on Human Ri ghts, the Speci al
Rapporteur reported on allegations that he had transmtted to the Government
and the response to those all egations provided by the Government
(E/CN. 4/ 1996/ 37, paras. 104-114). O particular concern was the allegation
that the executive had initiated action in Parlianent to strip the Chairman of
the Court of Cassation of his immunity. The Covernnent had responded that the
renoval of the imunity of the Chairman and the approval of penal proceedings
agai nst him had been made in accordance with article 6 of Law No. 7561 dated
29 April 1992.

53. The Speci al Rapporteur has subsequently | earned that the Chairman has in
fact been dism ssed fromthe Court of Cassation and that the Constitutiona
Court ruled on 14 February 1996 that the dism ssal was | egal because the

Chai rman had committed a serious crimnal offence. The Constitutional Court
held that the unconstitutionality of the Chairman’s actions, specifically,
suspendi ng the execution of certain decisions, was sufficient to constitute a
serious crimnal offence

54, The Speci al Rapporteur notes that no crimnal charges were brought
agai nst the Chairman. Further, suspending the execution of certain decisions
woul d appear to fall within the normal duties of an appellate court and
certainly cannot be considered a crimnal offense. Non-governnental sources
claimthat the Chairman was renoved in order to subordinate the Court to the
executive, and that the Governnent falsified the parlianentary vote to do so.

55. The Speci al Rapporteur wel conmes reports that the Parlianment passed a | aw
in July 1996 to establish a governnment subsidized nagistrate’s school, to
assure the professional training of judges and prosecutors. It wll

reportedly include in its programe mandatory initial training of candi dates
for magistrate positions, as well as the continuing education of magistrates.

Al geria

56. On 7 August 1996, the Special Rapporteur transmtted an urgent appeal to
the Governnent of Algeria regarding Rachid Mesli, a |lawer and human rights
def ender, who was reportedly abducted by four unknown i ndividuals on

31 July 1996. It was feared that he had been abducted by menmbers of the
security forces for reasons related to his active involvenment as a |awer in
human rights issues.

57. The Governnent inforned the Special Rapporteur on 28 August 1996, that
Rachid Mesli had not been abducted, but that he had been interrogated on

31 July 1996 by security forces in the context of cases relating to terrorism
and subversion. In addition, he had been officially accused, jointly with a
group of persons suspected of having been involved in terrorist activities,
and had been put in preventive detention by the conpetent authorities. The
prelimnary investigation had been carried out in accordance with the | aw.
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Argentina
58. On 10 June 1996, the Special Rapporteur sent a conmunication to the

Government of Argentina, acknow edging receipt of the Governnment's

conmuni cati on of 13 Decenber 1995 with regard to the case of a | awyer,

Leon Zi mrerman, which he had transnmitted to the Government in 1995

(see E/CN. 4/1996/ 37 paras. 115-116). The Special Rapporteur wel comed the

rel ease of M. Zi merman, but requested additional information with regard to
the status of Judge Elicabe Gonzal es, who had reportedly been renoved fromthe
case.

59. At the tinme the present report was finalized, no reply had been received
fromthe Government of Argentina.

60. In addition, the Special Rapporteur would like to refer to the report of
the Speci al Rapporteur on extrajudicial, sunmary or arbitrary executions in
relation to the case of a | awer, Frederico Al berto Hubert, who reportedly has
conti nuously been threatened and intim dated while working on the case of

Di ego Rodriguez Laguenz, who died while in police detention in 1994 (see

E/ CN. 4/ 1997/ 60/ Add. 1, paras. 22-23 ).

Australia

State of Victoria

61. In his second report, the Special Rapporteur drew the attention of the
Commi ssi on on Human Rights to proposals by the State Governnent of Victoria in
Australia for the reformof the legal profession in that state
(E/CN. 4/ 1996/ 37, paras. 118-124). Proposals for a draft |egal practice bil

to replace the Legal Practice Act of 1958 had been rel eased by the

Attorney Ceneral in December 1995 for public comment. O concern to the Law
Institute of Victoria, a statutory body and the professional and regul atory
organi zation for solicitors, was the proposal to set up a separate regul atory
body to license |lawers to practice. The Institute felt that such a separate
body woul d affect the independence of the profession in the state.

62. The Speci al Rapporteur expressed the opinion that the proposals had the
effect of doing away with a single organization for |lawers, such as the Law
Institute was, and thus, fragnent the | egal profession, resulting in the
formati on of pockets of associations.

63. The Speci al Rapporteur has since received information fromthe Law
Institute of Victoria. The draft bill, after nuch analysis, debate and
negoti ati on, was enacted into |law and came into effect on 1 January 1997. The
Act provides for a separate Legal Practice Board. The Board consists of a
retired judge of the Suprene Court of Victoria, three | awers chosen by the
Law Institute and the Victoria Bar Council, and three |ay persons chosen by
the Government. Although the Law Institute and the Victoria Bar Council are
at present accredited by the Legal Practice Board as recogni zed “professiona
associ ations”, other |egal professional associations my seek accreditation
Thus, it is now possible for the |l egal profession in the State of Victoria to
be fragnented and its unity may be adversely affected.
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64. In his second report, the Special Rapporteur referred to action
initiated by 9 of the 11 judges of the Accident Conpensation Tribunal who

al l eged that they had been dism ssed without alternative appointnments or
conpensation by the State Governnment follow ng the repeal of the |egislation
that had created the Tribunal. The Special Rapporteur expressed his interest
in observing the proceedings personally or to send a representative,
(E/CN. 4/ 1996/ 37, paras. 125-126). O interest to the Special Rapporteur in
this particular action was the issue of security of tenure of judges of the
subordi nate courts and statutory tribunals.

65. The Speci al Rapporteur received information that the hearing was to take
pl ace for two weeks from 2 Decenber 1996 before the Federal Court in Victoria.
However, on 2 Decenber 1996, the nine judges settled the claimwith the State
Governnment for an undi scl osed sum

Bahr ai n

Communi cation to the Governnent

66. On 25 March 1996, the Special Rapporteur transmtted an urgent appeal to
the Governnent of the State of Bahrain, concerning the alleged detention of a
| awyer, Ahmad al - Shaml an. He was reportedly arrested by nmenmbers of the
Bahraini State Intelligence Service under the 1974 Decree Law on State
Security Measures, which pernits detention wi thout charge or trial for up to
three years of any person suspected of being a threat to state security. The
source furthernore alleged that M. al-Sham an had been detai ned because of
his prominent role in the pro-denocracy novenent in Bahrain and because he had
acted as defence | awyer for many prisoners who were reportedly prosecuted in
connection with political protests. It was therefore feared that

M. al - Sham an was bei ng harassed for carrying out his professional duties and
exercising his right to freedom of opinion and expression

67. On 17 May 1996, the Special Rapporteur sent a letter to the Governnent

in which he referred to the Governnent's comuni cation of 17 April 1996 (see

para. 70 below), concerning the arrest and detention of M. al-Sham an. The

Speci al Rapporteur urged the Government to informthe | awer pronptly of the

crim nal charges brought against himand to bring himbefore a judge or other
of ficer authorized by law and, if no such charges were brought against himto
rel ease himinmedi ately.

68. On 16 Cctober 1996, the Special Rapporteur transmitted a letter to the
Government concerning the trials of persons charged with crimnal offences
agai nst the State of Bahrain. According to the source, Amri Decree No. 7

of 1976, which established the State Security Court, sets forth exceptiona
provi sions governing its proceedings. The source reported that these
provi si ons deny defendants the right to a fair trial. |In particular, the
Speci al Rapporteur was inforned that defendants are not allowed access to

| egal counsel until they are brought to the State Security Court. As a
result, defendants can only appoint |awers of their own choosing on the first
day of their trial, just before the opening session of the court. The State
Security Court reportedly appoints |lawers for defendants who fail to secure
| egal representation on their own. Furthernore, defence | awers allegedly do
not have access to court documents, nor do they have adequate time to prepare
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a defence for their clients. The source also clainmed that the | awers are
given limted access to their clients during the trials. Despite the fact
that article 5 (4) of Amiri Decree No. 7 of 1976 states that sentencing shal
be pronounced in public sessions, and that the sessions of the State Security
Court shall be held in public unless it is deened necessary to hold them

in canmera, sessions allegedly are always held in canmera, attended only by
menbers of the Bench, the defendants, defence |awers and representatives of
the Public Prosecution. Sentencing is also reported to take place in closed
sessi ons.

69. On 18 Novenber 1996, the Special Rapporteur transmitted an urgent appea
to the Governnent concerning the death sentences issued against 'Ali Ahnad
Abed al - Usfur, Yousef Hussein 'Abdel baki and Ahmad |brahimal-Kattan. A

previ ous urgent appeal had been sent by the Special Rapporteur on
extrajudicial, summary or arbitrary executions on 3 July 1996 (see

E/ CN. 4/ 1997/ 60/ Add. 1, para. 44). According to the source, these three

i ndi vidual s were sentenced to death followi ng an unfair trial before the
Security Court. The men were reportedly incrimnated by the Mnister of
Interior before they were brought to court, thus violating the principle of

t he presunption of innocence. The source also clained that this could al so be
consi dered an inappropriate and unwarranted interference with the judicia
process. In addition, the Special Rapporteur was informed that the three were
anongst ei ght persons who were to be brought to trial under the Pena
Procedures Law of 1996, which was not in effect at the tinme of the incident of
whi ch they were accused. Allegedly, the authorities brought the defendants
before the State Security Court under Decree No. 10, which was issued six days
after the incident. The Special Rapporteur was inforned that the defence

| awyers had protested and issued a joint note against the retroactive

application of that Decree. It was also alleged that the defendants were
det ai ned i ncommuni cado, and that they were deni ed access to | egal counse
until imrediately prior to the opening session of the trial, which was held in

secret. The Suprene Court was reported to have ruled on 27 Cctober 1996 that
it did not have jurisdiction over the State Security Court's verdict. As a
consequence, the three nen were at risk of being executed w thout having had
the right to appeal their sentences to a higher jurisdiction

Communi cations fromthe Governnent

70. On 17 April 1996, the Governnent provided the Special Rapporteur with a
reply regarding the case of Ahned al - Sham an. According to the Government,
the information received by the Special Rapporteur was incorrect.

M. al - Sham an had not been arrested for any of the alleged reasons but for
crimnal activities unrelated to the conduct of his professional duties.
Furthernore, he was in awful custody and his right to due process was
guaranteed. The Government also referred to the recent situation of unrest in
Bahrain and stated that the information should be viewed agai nst that

backgr ound.

71. On 23 May 1996, the Governnent inforned the Special Rapporteur that
M. Ahmad al - Shaml an had been rel eased on bail on 15 April 1996. On
5 May 1996, he was acquitted in court of the charges brought against him
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72. On 18 June 1996, the Government provided the Special Rapporteur with a
copy of a communi qué issued by the Mnistry of the Interior of the State of
Bahrain relating to an alleged plot to seek to overthrow the Governnent of the
State of Bahrain and to destabilize peace in the region

73. On 25 Novenber 1996, the Governnent provided a reply to the Specia
Rapporteur's conmuni cation concerning Amri Decree No. 7 of 1976. The

conmuni cati on contained a reply which had been sent to the Wrking G oup on
Arbitrary Detention of the Conm ssion on Human Rights in 1992 with regard to
the sane issue. According to this information, the State Security Legislation
is conposed of the Administrative Emergency Measures (1974 State Security Law)
as well as ordinary crimnal |law (1976 Penal Code). Both |laws are subject to
judicial review procedures as laid down in law. It is the policy of the
Governnment of the State of Bahrain that security cases are dealt with under
crimnal law, and not under administrative procedures of the 1974 State
Security Law. At the sane tinme, it was acknow edged that “the 1974 State
Security Law is an exceedingly valuable counter-terrorist measure”. Under
this |l egislation, proceedings before the State Security Appeal court are
mandatorily “in camera”. Article 1 of the 1974 State Security Law provides
that persons arrested by order of the Mnister of the Interior for commtting
any of the acts set out in the law may (subject to judicial review) be
detained for a period not exceeding three years. Anyone arrested under this
provi sion has the right to appeal to the Hi gh Court after three months and
thereafter periodically, every six nonths. |If this right is not exercised,

t he prosecuting authority shall exercise this right for purposes of validating
the Mnister's arrest order (art. 4).

74. In addition to this procedure, which is related to “highly sensitive
information”, the crimnal acts set out in the ordinary 1976 Penal Code are
subj ect to the 1966 Code of Criminal Procedure, article 5 of which provides
that sessions are public unless the Court decides otherwi se. The Code
furthermore provides, with regard to appeals, that, since crimnal proceedings
are of an inquisitorial nature, the verdict of the court is not subject to
appeal . However, such a verdict nust be viewed in the light of prior judicia
findings in proceedings before the remand (review) investigatory courts. The
crimnal Security Court, noreover, is in fact the H gh Court of Appeal

Cl enency followi ng conviction nay al ways be petitioned to the Amir. 1In the
event of acquittal, there is no renedy available to the prosecution

75. The Court of Cassation, forned under Law No. 8 of 1989 has not yet
exerci sed any appellate jurisdiction over crimnal security cases, in spite of
its technically suprene appellate status, on points of |law only.

Observati ons

76. The Speci al Rapporteur remains concerned that the trials before the
State Security Court violate article 14 of the International Covenant on Civi
and Political Rights owing to the apparent |ack of due process in the Court.
The Speci al Rapporteur will continue to nonitor further devel opnments
concerning the use of the State Security Court by the State of Bahrain
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Bel ar us

77. On 12 Novenber 1996, the Special Rapporteur sent an urgent appeal to the
CGover nment of Bel arus concerning informati on he had received that

Presi dent Al yaksandr Lukashenka was reportedly in the process of suspending
the Constitutional Court, following its decision regarding the referendum on
two draft constitutions, one prepared by the President and one prepared by the
Parliament. It was also reported that the President had stated that he woul d
ignore the Court's decision. In addition, it had been brought to the Specia
Rapporteur's attention that earlier in 1995 the President had already
threatened to take decisive action if the court did not change a specific
ruling. At that tine, the President had allegedly threatened to dismss the
Court's chairman, followi ng five decisions of the Court ruling that certain
presi dential decrees were unconstitutional. The Special Rapporteur expressed
his concern over these allegations and requested the Governnent to provide him
with information

78. A reply was received fromthe Governnment on 10 January 1997, in reaction

to the Rapporteur's appeal of 12 Novenber 1996; the reply had not yet been
translated at the tinme the present report was finalized.

Bel gi um

Communi cation to the Governnent

79. On 28 Cctober 1996, the Special Rapporteur sent an urgent appeal to the
Government of Bel gi um concerning information he had received pertaining to the
ongoi ng denonstrations in Belgiumfollow ng the dism ssal of a nagistrate

i nvestigating a case of child prostitution, kidnapping and murder. The
Speci al Rapporteur stated that while the dism ssal of the magistrate nmay have
been appropriate under Belgian |law as his actions called into question his
inmpartiality in the matter, it had underscored a perception that the system by
whi ch magi strates and judges were appointed, pronoted and di sm ssed was
notivated by political and/or partisan interests. The Special Rapporteur had
been inforned that that had resulted in a lack of public confidence in the
judicial systemin Belgium In addition, the Special Rapporteur expressed his
deep concern about the media reports alleging that the judicial systemin

Bel gi um was perceived by the public as being corrupt. The Special Rapporteur
further noted his appreciation of the Prime Mnister's assurance that his
Government woul d press for constitutional reforms, inter alia, to stop the
appoi ntnent of magi strates on the basis of political considerations. The
Speci al Rapporteur requested that he be kept informed of such proposals.
Lastly, the Special Rapporteur suggested neeting with the Prine Mnister, the
M ni ster of Justice and the President of the Cour de Cassation during his next
visit to Europe, in order to discuss the proposed refornmns.

Communi cation fromthe Governnent

80. The Governnent acknow edged recei pt of the Special Rapporteur's letter

on 4 Novenber 1996 and a substantive reply was received on 11 Decenber 1996.

The information transmitted by the Governnent included a copy of the Bel gi an
Constitution and a copy of the Governnent's proposal to revise Article 151 of
t he Constitution.
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81. The Governnent of Bel gi um acceded to the request of the Special
Rapporteur for a neeting in Brussels to discuss the proposal to reformthe
procedure for the appointnent of magi strates and judges. The Specia
Rapporteur has informed the Governnent that he will notify it of the dates on
which he will next be in Europe.

Bolivia

82. On 25 March 1996, the Special Rapporteur sent an urgent appeal, jointly
with the Chairman of the Working Group on Arbitrary Detention, concerning the
case of a lawer, M. Morales Davila, who had reportedly been detai ned since

7 March 1996. According to the information received, he had been accused of
sedition and contenpt of presidential authority follow ng his public

decl arati ons agai nst governnent economni c policies regarding plans for
“capitalizing” a state-owned oil and gas conpany. M. Morales Davila was

al l egedly hel d i ncormuni cado since 16 March 1996 and had been deni ed access to
| awyers and famly. In addition, the penal judge was reported to have failed
to rule on the habeas corpus petition which had been presented by the Bolivian
Bar Association on his behal f.

Fol | ow- up
83. On 24 June 1996, the Special Rapporteur sent a follow up conmunication

to the Governnent of Bolivia, regarding the case of M. Mnuel Morales Davila,
rem ndi ng the Governnment of his comrunication of 25 March 1996.

84. At the tinme the present report was finalized, no reply had been received
fromthe Governnent.

Bot swana

85. On 7 May 1996, the Special Rapporteur sent an urgent appeal to the

Gover nment of Botswana concerning the case of M. A .C.N. Nchunga, a senior

magi strate in Botswana. According to the source, M. Nchunga had been renoved
fromthe Ofice of Senior Magistrates with i mediate effect, and it was

al l eged that no reasons had been given for that renpval.

86. On 23 May 1996, the Governnent provided the Special Rapporteur with a
reply to his letter of 7 May. It contained detailed informati on regarding the
constitutional provisions concerning renoval proceedings and criteria. The
Speci al Rapporteur was inforned that the recomendati on for renoval of

M. Nchunga fromoffice for reasons of inadequate behavi our had been nade by
an i ndependent body, the Judicial Service Comm ssion. |In addition, the
removal was carried out in accordance with the provisions of the Constitution
following a fair hearing. The Special Rapporteur was furthernore infornmed
that M. Nchunga was transferred to a post with the same | evel of renuneration
and rank, but of a |less sensitive nature.

87. On 30 May 1996, the Special Rapporteur sent a letter to the Governnent
in which he thanked it and expressed appreciation for the informtion
provi ded.
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Br azi |

88. On 12 Decenber 1996, the Special Rapporteur sent a conmunication to the
Governnment of Brazil concerning the nurder of Francisco G lson Nogueira de
Carval ho, a |lawer and human rights activist. It was alleged that his
assassi nation mght be linked to his work as a | awer and his investigations
concerning the participation of nmenbers of the civilian police of Rio G ande
do Norte in death squads. The Special Rapporteur requested information about
the investigation into this killing. He was infornmed about a previous urgent
appeal sent on 23 Cctober 1996 by the Special Rapporteur on extrajudicial
summary or arbitrary executions in which reference had been made to this case
(see E/CN. 4/1997/60/ Add. 1, para. 62 (d)).

89. On 18 Decenber 1996, the Special Rapporteur received a reply fromthe
Government of Brazil indicating that the Federal Police were in charge of the
i nvestigation. 1In addition, the CGovernor of Rio Grande do Norte had di sm ssed
the Deputy Secretary of State for Public Security, suspected of being involved
with the group known as “neninos de ouro”. Lastly, the Council for the

Def ence of the Rights of the Human Person of the Mnistry of Justice had set
up a special conm ssion to investigate the allegations of human rights

viol ations by the police of Rilo Gande do Norte, in particular the activities
of the above-nmentioned group

90. The Speci al Rapporteur would like to thank the Governnent of Brazil for
its pronpt response to his appeal and wel comes the positive steps taken in the
case. However, he would request the Government to keep himinforned on the
progress of the investigation

Bur ki na Faso

91. Foll owi ng a neeting that the Special Rapporteur had with the M nister of
Justice in Quagadougou on 23 March 1996, on 12 July 1996, the M nister

provi ded the Special Rapporteur with information about the guarantees with
regard to the independence of judges and | awers, provided for in article 129
of the 1991 Constitution as well as about recent |egislation in that respect.
In addition, the Special Rapporteur was inforned how the recent nodifications
to | egal provisions had increased the i ndependence and inpartiality of the
judiciary and inproved the inplenentation of human rights.

92. Ordi nance 91-0052 relates to the establishnment, organi zation and
operation of the Supreme Council of Justice, which is the organ charged with
di sciplinary matters. The Chief of State, who is the President of the
Council, and the Mnister of Justice, who is Vice-President, do not
participate in sessions relating to such neasures. Another ordinance of
special interest to the Special Rapporteur's nandate is Ordi nance

No. 91-979/ PRES of 25 Novenber 1991 on special provisions concerning
procedures for the revision of sentences handed down by the People's

Revol utionary Courts and the courts of special jurisdiction under the previous
regime. The Special Rapporteur was informed that the conditions for review of
sent ences handed down by the courts mentioned had been extended and, as a
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consequence, nunerous applications for review had been addressed to the

M ni ster of Justice. Furthernore, the State had been made to pay hundreds of
mllions of francs conpensation to persons who had been prosecuted and

puni shed by the People's Revolutionary Courts.

Chile

93. The Speci al Rapporteur was informed that on 31 October 1996, the Suprene
Court of Justice had rejected the petition made by the military prosecutor to
instruct all appeal courts to close | egal proceedings relating to human rights
violations comritted before March 1978, under the mlitary Government. By a
majority vote of 14 of the 15 Supreme Court nenbers, the ruling re-established
the i ndependence of the judiciary. The Court held that “judges are

i ndependent to decide ... on cases within their jurisdiction: in this regard,
any external influences, fromsources other than the judiciary, and interna
i nfl uences from higher authorities ... are inadnm ssible”.

People's Republic of China

Communi cations fromthe Governnent

94. On 18 March 1996, the Covernnent of the People's Republic of China
provided a reply to a joint urgent appeal sent by the Wrking G oup on
Arbitrary Detention, the Special Rapporteur on the independence of judges and
| awyers and the Special Rapporteur on freedom of opinion and expression on

14 Decenber 1995 (see E/CN. 4/1996/37, paras. 133-134). The Governnent
replied that Wei Jingsheng had been involved in activities related to plotting
to overthrow the Government while he was on parole and deprived of his
political rights. The Special Rapporteur was informed that on

13 Decenber 1995, the Beijing No. 1 People's Court held an open hearing of the
case of M. Wei and, in accordance with the |aw, sentenced himto 14 years

i mpri sonment and 3 years' deprivation of political rights at first instance,
for the crime of conspiring to overthrow the Governnent. The Governnent
stated that the right to defence had been effectively guaranteed during the
trial. In accordance with the law, in addition to the exercise of the right
to defend hinmself during the proceedi ngs, an accused person may engage | awers
or close relatives or other citizens to defend him |In addition, the accused
person is infornmed about charges no | ater than seven days before the opening
of the court session, so that he will be informed of the charges, and wil|l
have sufficient tinme to prepare his defence and contact his counsels. Lastly,
t he Speci al Rapporteur was informed that the proceedi ngs had been carried out
in accordance with national |law and with international instruments, including
provi sions of the International Covenant of Civil and Political Rights, to

whi ch Chi na has not yet acceded.

Col onbi a

Communi cations to the Governnent

95. On 18 March 1996, the Rapporteur transmtted an urgent appeal to

t he Government of Col onbia, concerning death threats against

Ms. Margarita Arregoces and a human rights | awer M. Reinaldo Villalba
Vargas of the Lawyers' Collective (Corporaci6n Col ectivo de Abogados). The
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message containing the threats was reportedly signed by a paramlitary group
cal l ed COLSINGUE, and was al so considered to be an indirect threat against
M. Villalba Vargas who is defending Ms. Arregoces in a trial which was
initiated against her by the regional public prosecutor's office of

Sant af é de Bogot a.

96. On 12 Decenber 1996, the Special Rapporteur sent an urgent appeal to the
Government of Col ombi a concerning Pedro Julio Mahecha Avila, a | awer and
menber of the lawers' collective “Al vear Restrepo”, who was reportedly being
foll omed and wat ched by unknown individuals. 1In this context, the Specia
Rapporteur also referred to an urgent appeal sent previously to the Government
by the Special Rapporteur on extrajudicial, sunmary or arbitrary executions.
According to the source, in anonynous phonecalls various persons had all egedly
tried to find out the whereabouts of M. Mhecha Avila, his wife and his son
It has been reported that those acts of intimdation mght be |inked to his
work as the | awer of persons who are detained for political reasons,

i ncludi ng menmbers of a guerrilla-group. The Special Rapporteur was inforned
that since the establishnment of the | awers' collective several of its menbers
had been receiving death threats related to their work as human rights

| awyers.

97. On 16 Decenber 1996, the Special Rapporteur sent a joint urgent appeal
together with the Special Rapporteur on extrajudicial, summary or arbitrary
executions, concerning the reported assassination of M. Heli Gomez GCsorio, a
muni ci pal onbudsman in the Departnment of Antioquia. M. Osorio was reportedly
shot dead on 26 Novenber 1996 by three nen who allegedly belong to a

param litary group when he was | eaving the office of the mayor in El Carnen

de Viboral. The Special Rapporteurs were informed that in recent years

M. GCsorio, in his professional capacity had publicly denounced viol ations of
human rights, including assassinations carried out as “social cleansing”. H's
name was reportedly included on a list of 33 persons who were accused of

coll aborating with the guerrilla. |In addition, the Special Rapporteurs were

i nformed about the killing of José Loaiza Correa, a nunicipal enployee of

Cafiasgor das, whose dead body was reportedly found on 2 Decenber 1996. It was
all eged that he had al so been killed by paramlitary. Further, 8 of the

15 muni ci pal enpl oyees are reported to have resigned out of fear for their
security. The Association of Minicipal Enployees was reported to have
requested protection fromthe Mnistry of Defence and Justice, which had
reportedly not been provided. On the basis of this information, the Specia
Rapporteurs requested the Governnent to carry out a pronpt investigation into
the killings, and to provide the other nunicipal enployees in the Departnent
of Antioquia with protection.

Communi cations fromthe Governnent

98. At the tinme the present report was finalized, no reply had been received
fromthe Governnent.

Cote d'lvoire

99. On 19 June 1996, the Special Rapporteur addressed a communi cation to the
Governnment of Cbdte d'lvoire regarding a nunber of draft bills which were being
prepared by the Mnister of Justice and Public Liberties. One of these bills
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m ght affect the status of the judiciary in Cdéte d' lvoire. It had been
brought to the Special Rapporteur’'s attention that certain provisions of that
bill, in particular articles 6 and 50, mght infringe the principle of the

separation of powers, as well as the irrenovability of judges. Furthernore,
articles 10 and 16 of that reportedly mght infringe upon the right of judges
and |l awers to form associations. The Special Rapporteur requested

i nformati on regarding the dates of the debate in Parlianment of the draft bil
and requested the Government to forward hima copy of it.

100. At the time the present report was finalized, no reply fromthe
Governnment to this communi cati on had been received by the Special Rapporteur

Cuba

Communi cation to the Governnent

101. On 26 June 1996, the Special Rapporteur sent a letter to the Governnent
of Cuba, rem nding the Government of previous consultations with the High
Commi ssioner for Human Rights in which the Governnment had expressed its

wi |l lingness to consider inviting thematic nechanisns to undertake a mssion to
Cuba. The Special Rapporteur infornmed the Governnent of his wish to carry out
an in situ investigation of the independence of the judiciary in Cuba, and to
establish a dialogue with the relevant authorities with a viewto identifying
areas where technical or other assistance nmight be required, in order to
strengthen the existing system of justice.

102. On 8 July 1996, the Special Rapporteur transnmitted to the Government of
Cuba a letter containing allegations regarding the cases of three | awers,
Leonel Morej 6on Al magro, René Gonmez Manzano and Jorge Bacall ao. Leonel Morejon
Al magro, then executive secretary of the provisional organizing group for the
“Concilio Cubano”, a coalition of unofficial groups, including politica
parti es and organi zati ons of |awers, journalists, wonen and trade unionists,
was all eged to have been detained for nine hours on 14 November 1996.
According to the information received, he was dism ssed fromhis post at the
Mari anao Lawyers Collective by the National Directorate of Lawyers

Col l ectives, for alleged “technical deficiencies”. He was reportedly arrested
once nore, for organizing a neeting for the national conmttee of the Concilio
Cubano on 12 January 1996. On 22 February 1996, he was tried for “resistance”
and condemmed to six months' inprisonnment, apparently for asking nenbers of
the State Security Police to identify thensel ves upon his arrest. The Specia
Rapporteur was also inforned that his lawer, M. José Angel |zquierdo
Gonzal ez, who only had last-nminute access to his client and details of the
case, was fined after the trial for stating publicly that the trial was a
“shanf. It was feared that he m ght be facing disciplinary nmeasures.

103. René CGomez Manzano, one of the founders of the “Concilio Cubano”, was
reportedly dismssed fromthe | awers' collective in Cctober 1995 after
criticizing the | eadership of the National Assenbly of Lawyers' Collectives.
The information received by the Special Rapporteur indicated that the reason
given for the dism ssal of M. Gonez Manzano was that his behaviour “did not
concord with official policy” and was alleged to be “inconpatible with his
participation in the lawers' collective”. It was also alleged that the

di smissal was linked to his work as the defence |lawer for M. Abel del Valle,
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about whose case he had publicly stated that the defence | awers had been
prevented from presenting their own witnesses and were not pernmtted to see
so-call ed “secret docunents” which reportedly were the nmainstay of the
prosecution's case. Furthernore, M. CGomez Manzano was reported to have
spoken out on issues relating to the justice systemin Cuba, in his capacity
as president of an unofficial group called “Corriente Agranontista”

Jorge Bacal |l ao, a nenber of the same group, was reported to have been

subj ected to harassnment and intimdation by nmenbers of the State Security
Police to make himstop his activities on behalf of the “Concilio Cubano”

104. The Special Rapporteur was also informed that under Cuban |aw | awers,
all of whom are enployed by the State, are obliged to observe and contribute
to the strengthening of socialist legality. According to the information
received, all legal services to the population are provided through bufetes
colectivos, collective | aw offices, organized and supervised by the Mnistry
of Justice. The role of defence lawers in cases of a political nature was
reported to be severely limted, and the information received indicated that,
for example, in cases of crinmes against State security, defence | awers were
not permtted to have any direct contact with their clients during the first
weeks or even nonths of pre-trial detention. Furthernore, a nunber of defence
| awyers who had been outspoken in recent years were penalized in professiona
terms, and sonetines dism ssed or threatened with physical violence.

105. At the tine the present report was finalized, no substantive reply had
been received fromthe Governnent to the allegations contained in his

comuni cation of 8 July 1996. However, in response to the request to visit
Cuba, the Government recalled its discussions with the H gh Conm ssioner for
Human Ri ghts in 1994 concerning the question of invitations to thematic
rapporteurs of the Conmi ssion. The Governnent noted that, on that occasion
it had reiterated its political position on cooperation with the human rights
mechani sms of the United Nations that the sane conditions should be applied to
all Menber States, based on the principles of objectivity, inpartiality and
non-sel ectivity. In that context, the Cuban authorities had stated that they
woul d consider the possibility of inviting thematic nechani sns of the

Commi ssion on Human Ri ghts when it was of interest and conveni ence for the
country.

D i bout i

106. On 8 February 1996, the Special Rapporteur sent a joint urgent appeal to
the Government of Djibouti with the Special Rapporteur on extrajudicial
summary or arbitrary executions, concerning allegations of threats and
harassment agai nst human rights | awer Aref Mhanmed Aref who, on

16 January 1996, was reportedly informed that certain police officers had
received instructions to execute him This information was subsequently
reported to the Attorney General's office, whereon which M. Aref was inforned
that the threats would not be investigated, nor would he be provided with
protection. In addition, M. Aref was reportedly foll owed constantly wi thout
his consent by two menbers of the Political Police. The allegations indicate
that the threats mght be linked to his professional activities, which

i ncl uded representation of victinms of human rights violations.
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107. At the tine the present report was finalized, no reply had been received
fromthe Governnent.

Ecuador

108. The Speci al Rapporteur was inforned about the establishment of the Truth
and Justice Comm ssion, charged with investigating conplaints of unresol ved
human rights violations in the past 17 years. The comr ssion, which is
mandated to publish its report and to file its findings and recommendati ons
before the relevant judicial authorities, could serve as a measure to end

i mpunity and ensure that victins and their relatives are adequately
conpensated for violations of their human rights.

Guat emal a
109. The Special Rapporteur refers to the report of the Special Rapporteur on
extrajudicial, summary or arbitrary executions in relation to the case of the
death of an ex-nenber of the judiciary, José Vicente Gonzal ez, a forner judge,
who reportedly died by the hands of the mlitary in Decenber 1995 after having
recei ved death threats on various occasions (E/ CN 4/1997/60/Add.1, para. 188).

| ndi a

Communi cation to the Governnent

110. On 28 March 1996, the Special Rapporteur transmtted an urgent appeal to

the Governnent of India concerning the alleged abduction of Jalil Andrabi, a
| awyer, human rights activist and Chairman of the Kashmr Conmi ssion of
Jurists, by governnment soldiers of the “Rashtriya Rifles”. According to the

i nformati on received, a habeas corpus petition was filed in the Srinigar Hi gh
Court, but the “Rashtriya Rifles” reportedly denied that M. Andrabi was in
their cust ody.

111. On 29 March 1996, the Special Rapporteur transmtted another

conmuni cation to the Governnent of India, after receiving information that
M. Andrabi's dead body had been found in a river on the norning of

27 March 1996. The Speci al Rapporteur requested the Governnent of India
pronptly to order an independent and inpartial investigation, to make public
the findings of such investigation and to bring to justice those responsible.

112. On 17 May 1996, the Special Rapporteur transmitted another comunication
to the Governnment in which he wel coned the pronpt action taken by the
Government in ordering an investigation into the murder of Jalil Andrabi. He
requested additional information on the investigations.

Communi cation fromthe Governnent

113. On 2 April 1996, the Government provided the Special Rapporteur with a
press statenent by the spokesman of the Governnent of India. According to
this press statenent, a special team had been set up to investigate the case
of the killing of M. Jalil Andrabi
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114. On 12 April 1996, the Governnent provided the Special Rapporteur wth
information regarding the investigation into the killing of M. Jalil Andrabi
According to the Governnent, the Jammu and Kashmir Hi gh Court was nonitoring
the investigations and the Advocate General of Janmu and Kashmir and the

i nvestigating teamwould be reporting directly to the Court. In addition, the
Nati onal Human Ri ghts Conmmi ssion of India had | aunched an i ndependent

i nvestigation into the matter

115. On 2 May 1996, the Government provided the Special Rapporteur with
updated informati on on the case of Jalil Andrabi, which had al so been provided
to the Special Rapporteur on extrajudicial, sumary or arbitrary executions.
In order to avoid unnecessary duplication, the Special Rapporteur refers to
the report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions (E/ CN. 4/1997/60/Add. 1, para. 223).

| ndonesi a

Communi cations to the Governnent

116. On 23 COctober 1996, the Special Rapporteur transmitted an urgent appea
to the Governnent of I|ndonesia concerning the case of two | awers,

Banbang W dj oj anto and Muchtar Pakpahan. According to the source, M. Banbang
W dj ojanto was reportedly facing the threat of arrest and crimnal prosecution
as a result of his refusal to answer a nunber of summonses arising fromhis

| egal representation of clients. The source also alleged that the summonses
were an effort to underm ne his professional obligations towards his clients
and that they interfered with his representati on of Michtar Pakpahan and
others. The authorities reportedly were attenpting to intim date other

| awyers from undertaki ng and nounting a vigorous defence in controversia
cases. In addition, Miuchtar Pakpahan, who, according to the information
received was a trade union | awer, was reportedly arrested on 30 July 1996, on
charges of being an acconplice in subversive activities. The Specia
Rapporteur was also inforned that M. Pakpahan had been questioned about his

i nvol verent with “Melis Rakyat Indonesia”, an alliance of 32 pro-denocracy
non- gover nnental organi zations. It was alleged that his arrest and detention
could be related to his work as a | egal representative of workers and their
concerns, and thus mght interfere with his right to freedom of opinion and
expressi on.

Communi cation fromthe Governnent

117. The Government provided the Special Rapporteur with a reply

on 1 Novenber 1996, in which it stated that M. Wdjojanto had been summned
because of past activities related to his clients. Wen he had refused to
respond to the sunmons because it did not necessarily reflect the difference
between his client-attorney privileges and his past relationships with those
persons, the sunmons had been corrected to neet his demands. The Gover nment
i nformed the Special Rapporteur, furthernore, that after the questioning
session, M. Wdjojanto had stated to the press that the Government's
guestions had not been related to client-attorney privileges. Wth regard to
Mucht ar Pakpahan, the CGovernnent inforned the Special Rapporteur that he was
not a | awer and he had never worked as a representative of workers, nor was
he a nenber of the organization nentioned. Hi s arrest was related to his
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participation in an illegal organization and his participation in activities
which resulted in rioting on 27 July 1996, during which sone people had been
killed or injured.

Kazakst an
M ssion

118. On 21 February 1996, the Special Rapporteur received a positive reply
fromthe Government of Kazakstan to his request to be invited to that country.
The Governnent requested the Special Rapporteur to indicate suitable dates for
such a visit. Owing to other comm tnments, the Special Rapporteur was
conpel l ed to postpone the proposed m ssion

Kuwai t

119. The Speci al Rapporteur was infornmed about the needs-assessnment mi ssion
to Kuwait carried out from4 to 14 March 1996 by two staff menmbers of the
Centre for Human Ri ghts under the progranme of technical cooperation in the
field of human rights. The Special Rapporteur took particular note of the
part of their mssion report relating to the adm nistration of justice. The
Constitution of Kuwait guarantees the independence of justice in article 163,
and interference with the course of justice is prohibited. Civilian judges
are granted life tenure.

120. The recomendati ons on the administration of justice contained in the
report are of special interest to the mandate of the Special Rapporteur. He
wel comes the fact that Kuwait is proceeding to ratify the Internationa
Covenant on Civil and Political Rights.

121. The m ssion recommended that the Government should review current |aws
and procedures relating to fair trial, regulations and standi ng orders
relating to the adm nistration of justice, penalties, the police, prisons and
courts, with a viewto ensuring their conformity with international human
rights standards. Such a review should include energency |egislation, as
protection of the right to a fair trial should be maintained after the
declaration of martial |aw or other exceptional nmeasures. In addition, it was
recomended that the Government should provide human rights training to al
personnel working within the adm nistration of justice. The mssion also
recommended that there should be a judicial review of expulsion orders, and
that an independent judiciary should be guaranteed in a strong Constitution
which would also limt emergency powers. In addition, the m ssion recomrended
the el aboration of a national training regine for |lawers and judges regarding
human rights and denocracy. Specific reconmendati ons were made with regard to
energency legislation: a review of the current legal reginme for states of
enmergency was needed and they should only be declared in conformty with the
law. Even during a state of energency, nobody should be held guilty of a
crimnal offence on account of any act or om ssion which did not constitute a
crimnal offence at the tinme it was conmmtted. An independent and fully
functioning judiciary nust be protected. Nothing done pursuant to the state
of emergency should dimnish the jurisdiction of the courts to review the
legality of the state of energency or their jurisdiction over |egal actions to
protect any rights not affected by the declaration of the state of emergency.
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Mal aysi a
Communi cation to the Governnent
122. In his second report to the Conm ssion the Special Rapporteur expressed

concern over allegations of inpropriety in the Malaysian judiciary with regard
to a few decisions of the courts. He also nade reference to events that had
aroused considerable public anxiety as to the integrity, independence and
inmpartiality of the judiciary, and to the fact that he had issued a press
statement indicating his intention to investigate the conplaints

(E/ CN. 4/ 1996/ 37, paras. 158-165).

123. Arising fromthose decisions and the concerns expressed, an article
entitled “Mal aysi an Justice on Trial” was published in the Novenber 1995 issue
of International Commercial Litigation. Wthin a year from Decenber 1995,
those personalities and corporations that had received favourable rulings in
the decisions and/or attenpted to obtain such rulings in the judicial process,
whi ch had given rise to the Special Rapporteur's concern, as well as the

| awyer who had appeared for them served 13 wits, issued in the Ml aysian
court, alleging defamation agai nst the author of the article in question, the
publ i sher, a correspondent of the Asian Wall Street Journal, two | awers, one
of themthe Secretary of the Bar Council, the partners in the latter
individual's law firm and lastly, on 12 Decenber 1996, against the

Speci al Rapporteur. The total anmpunt claimed in these lawsuits is
approximately MR 800 (US$ 320 million). The claimants allege that the article
was defamatory of thensel ves and was based upon interviews the author had had
with the defendants, including the Special Rapporteur.

124. In the article in question, wherever quotes were attributed to the
Speci al Rapporteur, it was indicated that the statenents had been made in his
capacity as Special Rapporteur and that he was still investigating the

conpl aints, and therefore that he had not reached any concl usions.

125. I n Decenber 1995 and March 1996, the Special Rapporteur received letters
fromthe claimants' solicitors threatening | egal proceedings for defamation
The Speci al Rapporteur inmmediately referred the matter to the Centre for Human
Ri ghts in Geneva and the Ofice of the United Nations Legal Counsel in

New York. The Centre for Human Rights notified the solicitors for the
claimants, by letter dated 22 Decenber 1995, of the Special Rapporteur's
imunity fromlegal process under the Convention on Privileges and |Inmmunities
of the United Nations (1946). On 28 Decenber 1995, the Centre transmitted a
note verbale to the Permanent M ssion of Malaysia to the United Nations O fice
in Geneva requesting that the conpetent Mal aysian authorities be advised of
the Special Rapporteur's privileges and inmunities and that they, in turn

advi se the Mal aysian courts of his inmunity fromlegal process. On

29 March 1996, the O fice of the Legal Counsel of the United Nations notified
the Permanent Representative of Malaysia to the United Nations of the

Speci al Rapporteur's imrunity fromlegal process.

126. Despite these comunications fromthe Secretariat, on 6 January 1997,

t he Speci al Rapporteur was served with the wit issued by the Ml aysian Hi gh
Court (referred to in para. 234 above) wherein the two corporations invol ved
in the controversial decisions which had given rise to the concern of the
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Speci al Rapporteur are claimng MR 60 million (US$ 24 million) in danages

agai nst him Upon consultation and advice fromthe United Nations Lega
Counsel , the Special Rapporteur entered conditional appearance and has applied
to the court to set aside the wit on the grounds of his United Nations
immunity fromlegal process. The Special Rapporteur's application is fixed
for hearing before a judge on 12 March 1997. The application has been served
on the solicitors for the clainants.

127. The Speci al Rapporteur has been informed by the Ofice of the Lega
Counsel that it is liaising with the Governnment of Ml aysia, through the
Per manent M ssion in New York, to assert his United Nations immunity in court.

128. In this regard, the Special Rapporteur w shes to place on record his
appreciation to the Legal Counsel and the staff of his Ofice, in particular
his Deputy, for their pronpt attention to his matter and for all of their
advi ce and assi stance to date.

129. In another devel opnent, on 23 August 1996 the Speci al Rapporteur wrote
to the Mnister for Foreign Affairs of Malaysia inquiring into allegations
that the Attorney General of Ml aysia was proposing to amend the Lega

Prof ession Act 1976 to provide inter alia:

(i) For non-private practitioners, including lawers in full-tinme
service in the Governnent, who are not advocates or solicitors
admtted to practice, to beconme nenbers of the Ml aysi an Bar

(ii) That the Attorney General be statutorily appointed the President
of the Ml aysian Bar or, at |east, exercise a controlling
i nfluence over the affairs of the Ml aysian Bar

(iii) That the Attorney General would appoint menbers to the Bar
Counci | .

130. The Special Rapporteur also indicated to the Mnister for Foreign
Affairs that he had | earnt that the proposed amendnents were in retaliation to
public statements issued by the Ml aysian Bar Council in connection with
events affecting the administration of justice in Ml aysia.

131. The Special Rapporteur considers that, while there may be no objection
to the enlarging of the Malaysian Bar to include those in full-time enpl oynent
in government, in the universities and in comercial corporations, the notive
of the Attorney Ceneral for such enlargenment gives rise to concern. 1In a
speech delivered at the annual dinner of the Medico-Legal Society of Ml aysia
on 19 July 1996, the Attorney General said, inter alia:

“Because the Bar Council conprises only private practitioners, the Bar
Council often forgets that it is a body corporate created by statute ..
It frequently speaks as if it is a private | aw association, or an NGO or
an opposition political party. It does not understand, nor seek to
understand the various sensitive issues facing the Governnment. | have
al ways rem nded the | eaders of the Bar Council that it can seek and have
meani ngf ul di al ogues with the Attorney General's Chanbers and the
judiciary, to better understand and di scuss the issues at hand, away



E/ CN. 4/ 1997/ 32
page 34

fromthe glare of nedia attention. |If the |eaders of the Bar Counci
can bring thenselves to talk w th genuine respect for judges and
officers of the Crown, instead of taking positions by public statenents
and open criticisnms of the judiciary and the Governnent, then and only
then can there be a truly useful forumfor us to discuss the various
probl ems that beset our profession. Qur profession is conprised of
menbers of the judiciary, Governnent |egal officers, law |l ecturers, as

well as private practitioners ... not just private practitioners al one!
We need a body, a Bar Council, that truly represents all branches of the
| egal profession ... so that our profession will truly be united. It is
in this context that | ook with adm ration and respect to the nedica
profession. There is a lot that we can |learn fromthe nedica

prof essi on and how to organi ze and nmanage our profession. | have in ny

previ ous neetings with the President and | eaders of the Bar Counci
stated that if the Bar Council does not take nmedication to cure itself,
then it may have to undergo surgery to cure itself of its malignant
illness ... They have not listened to ny advice ... nmaybe surgery i s not
i mmnent or inevitable. M Chanbers are presently preparing a paper
wi th recommendations to the Governnent to reformthe | egal profession
and, hopefully, with proper nedication, a few m nor surgeries,

i mpl antations and transplantations here and there, the |egal body wll
be cured of its many ills and live a long and healthy life, contributing
to the well-being of our Nation!”

The remarks reproduced above tend to indicate that the paramunt notive for
the proposed enlargenent is to curtail the independence of the Ml aysi an Bar

132. At an extraordinary general neeting of the Ml aysian Bar convened

on 21 Septenber 1996 to consider the above-nenti oned speech of the Attorney
General, a record nunber of nenbers of the Bar attended and adopted the
foll owi ng resol ution:

‘(1) The i ndependence of the Malaysian Bar is vital to the denocratic
soci ety of Malaysia, the Rule of Law and the independence of the
judiciary, and is also essential to the gromh of Ml aysia as a
| eadi ng commercial and economic entity in the region

(ii) We therefore strongly oppose any neasures to anend the Lega
Prof ession Act 1976 that woul d have the effect of diluting or
i mpai ring the i ndependence of the Ml aysian Bar and/or the Bar
Counci |l .”

133. The Speci al Rapporteur has not yet received a response fromthe
Government of Malaysia to his letter, apart froman acknow edgnment contai ned
in aletter dated 8 Cctober 1996

134. In the light of these devel opnments and in particular the current civi
suit pending in the Mal aysian courts, the Special Rapporteur has decided to
post pone reporting to the Comm ssion on Hunan Rights on his findings to date
on the initial conplaints referred to in his second report (E/ CN.4/1996/37,
paras. 158-165).
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Mexi co

Communi cations to the Governnent

135. On 7 May 1996, the Special Rapporteur sent an urgent appeal to the
Gover nment of Mexico concerning alleged death threats and acts of harassnent
agai nst human rights | awer Mria Teresa Jardi of the National Conm ssion of
Human Ri ghts, her son, Julian Andrade Jardi and her assistant,

Hector Gutierrez Ugalde. The threats reportedly are related to the work of
Ms. Jardi as a human rights lawer, and to the work of her son, who was
carrying out investigations into human rights violations conmtted by the
security forces. In addition, the National Human Ri ghts Conmi ssion has

i nvestigated several cases concerning human rights violations by individua
menbers of the security forces, and had i ssued recomendati ons that individua
menbers be sanctioned for crimnal acts. (See also E/ CN. 4/1997/60/ Add. 1,
para. 314.)

136. On 14 August 1996, the Special Rapporteur sent a joint urgent appea
with the Special Rapporteur on extrajudicial, sunmary or arbitrary executions
to the Government of Mexico concerning allegations that two | awyers,

Pilar Noriega and Di gna Ochoa, had received anonynmous death threats.
According to the information received, the threats mght be related to their
work as | awyers, since they had been involved in the defence of alleged
menbers of the Zapatista Army for National Liberation. Both |awers are
menbers of the human rights centre “Centro de Derechos Humanos-M guel Agustin
Juarez” (PRODH). Oher nmenbers of this organi zati on have been threatened on
previ ous occasions, on the allegation that it is involved in guerrilla
activities. The Special Rapporteur on extrajudicial, sumary or arbitrary
executions has on several occasions intervened in such cases (see

E/ CN. 4/ 1997/ 60/ Add. 1, para. 314).

Fol | ow- up

137. On 10 June 1996, the Special Rapporteur sent a followup letter to the
Gover nment of Mexico, requesting updated information regarding the

i nvestigations into the assassination of Judge Pol o Uscanga (see

E/ CN. 4/ 1996/ 37, paras. 168-171).

Communi cation fromthe Governnent

138. On 21 May 1996, the Governnent provided the Special Rapporteur with a
reply to the above-nentioned allegations. The kidnapping and ill-treatnent of
M. Gutierrez was under investigation and protection had been provided to

Ms. Jardi and her son, despite the fact that none of the victins had
officially denounced the acts of intimdation and the threats.

139. On 1 October 1996, the Government provided the Special Rapporteur with a
reply to his conmunication of 14 August 1996 concerning all eged death threats
agai nst Pilar Noriega and Digna Ochoa, |lawers with PRODH and nenmbers of the
Nati onal Front of Denocratic Lawers. Despite the fact that the Human Ri ghts
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Conmi ssion of the Federal District had not received a conplaint regarding the
threats, the General Procurator of the Federal District and the Secretariat of
Public Security had been requested to take protection neasures for the two
persons i n question

140. On 12 Novenber 1996, the Government provided additional information with
regard to the above-nentioned case. The Covernnent informed the Specia
Rapporteur about the security neasures taken in order to protect the PRODH
office. 1In addition, the Governnent infornmed the Special Rapporteur that the
two | awyers had informed the Office of the General Procurator that for the
moment they did not require any protection

141. The Rapporteur would like to refer to the report of the Speci al
Rapporteur on extrajudicial, summary or arbitrary executions, in relation to
t he case of Conception Hernandez Mendez, a | awyer, who allegedly received
death threats because of her work as a defender of the rights of indigenous
peopl es (see E/CN. 4/1997/60/ Add. 1, para. 314).

Ni geria

142. For a detailed analysis of the situation of human rights in N geria, the
Speci al Rapporteur wi shes to refer to the interimreport on the situation of
human rights in Nigeria, which was subnmitted to the CGeneral Assenbly
(A/51/538) and the final report, which the Comm ssion on Human Ri ghts has
before it (E/CN. 4/1997/62). Both of these reports were submitted jointly with
t he Speci al Rapporteur on extrajudicial, sunmary or arbitrary executions,
pursuant to Conmmi ssion on Human Ri ghts resolution 1996/ 79. Follow ng their
forthcomng visit to Nigeria, the Special Rapporteurs will submt a report to
the Comm ssion on the findings of their mssion

Paki st an

Communi cation to the Governnent

143. On 10 June 1996, the Special Rapporteur transmitted to the Governnent of
Paki stan an urgent appeal regarding alleged threats and acts of harassnent
agai nst a |lawer, Asthma Jahangir, and her famly, owing to her defence of a
21-year-old woman in a habeas corpus petition filed by the young woman's
father. The Special Rapporteur requested the Governnment to provide

Ms. Jahangir and her famly with adequate protection and to investigate the
al | egati ons.

144, On 26 July 1996, the Special Rapporteur addressed a letter to the

Gover nment of Pakistan in response to the Government's conmuni cati on of

21 June 1996 (see paragraph below), regarding the case of Ms. Asthma Jahangir
The Speci al Rapporteur stated that the incidents referred to in the
Government's response seened to refer to incidents which had occurred in 1995.
He therefore requested the Government to provide himw th informtion
regarding the threats that had occurred in 1996 referred to in his earlier
comuni cati on.

145. On 16 July 1996, the Special Rapporteur sent a joint letter with the
Speci al Rapporteurs on extrajudicial, summary or arbitrary executions and on
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the question of torture to the Governnent of Pakistan concerning the nurder of
M. N zam Ahned, a former justice of the Sindh Hi gh Court and nenber of the
Paki stan Bar Council, and his son Nadeem Ahned. It was brought to the
attention of the Special Rapporteurs that M. Ahmed had recei ved anonynous
death threats, prior to his nurder, in which demands were made that he

wi thdraw a case that he had filed with the Sindh Hi gh Court in Karachi. The
source indicated that although these threats were reported to the authorities,
no steps were taken to investigate the allegations or to provide Justice Ahned
with protection.

Communi cation fromthe Governnent

146. On 21 June 1996, the Government provided the Special Rapporteur

with a reply to his letter of 10 June 1996 concerning the case of

Ms. Asthma Jahangir. The information provided by the Government referred to
an incident that had occurred in 1995, in reaction to which the authorities
had provided Ms. Asthnma Jahangir with protection. The Special Rapporteur was
i nformed that additional information regarding the case had been requested
fromthe authorities in Pakistan

Observation

147. In his second report, the Special Rapporteur referred to a challenge
before the Suprenme Court to the constitutionality of the appointnment of ad hoc
judges to the Suprene Court (E/ CN. 4/1996/37, para. 201). The Suprene Court,
after hearing |l engthy argunents, issued what it considered a | andmark deci sion
on 20 March 1996. The Special Rapporteur wel cones this decision which

inter alia, asserted the independence of the judiciary with regard to the
appoi ntnent of judges. In effect, the judiciary by this decision asserted the
power of appointnment of the judiciary rather than of the executive, which was
t he position previously.

Peru

Communi cations to the Governnent

148. On 19 Novenber 1996, the Special Rapporteur transmitted an urgent appea
to the Government of Peru, regarding the attenpt against the life of the
President of the Constitutional Tribunal, M. Nugent, on 8 Novenber 1996. The
Speci al Rapporteur expressed his concern about this information and requested
the Governnent to carry out exhaustive investigations, rem nding the
Government of its obligation to guarantee protection to judges who are put
under such pressure.

149. On 12 Decenber 1996, the Special Rapporteur sent an urgent appeal to the
Government of Peru, concerning disciplinary nmeasures taken by the Suprene
Council of MIlitary Justice against a |lawer, Heriberto Benitez. M. Benitez,
had reportedly been suspended fromoffice for five nmonths, during which tinme
he woul d not be allowed to represent his clients. The neasure was related to
his public statenments concerning the conposition of the Suprenme Council of
Mlitary Justice and, in particular, concerning the fact that some nmenbers of
the Council were not |awers and thus would not be famliar with the content
of the law. M. Benitez was reported to have made these statenments in
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connection with the detention and prosecution of his client, retired

Ceneral Robles, who was reported to have publicly stated that a paramlitary
group was responsible for an attack against a television station in

Novenber 1996. The Speci al Rapporteur was also informed that M. Benitez had
been notified of the opening of crimnal investigations against himfor his
statement regarding the nmenbers of the Suprenme Council of MIlitary Justice.
According to the information received, M. Benitez had previously been

detai ned for 24 hours on simlar charges while working on the case of the

La Cantuta massacre. The source expressed fear that a simlar situation would
occur again.

Communi cations fromthe Governnent

150. On 15 April 1996, the Governnent inforned the Special Rapporteur about
t he appoi ntnment of the first Orbudsman in Peru

151. In conmunications dated 3 Cctober 1996 and 7 Novenber 1996, the Specia
Rapporteur was informed about the rel ease of a nunber of innocent prisoners
who had been held in detention under anti-terrorismlegislation. Their

rel ease was based upon recommendati ons of the Ad Hoc Comm ssion on Pardons,
whi ch had been established to nmake reconmendati ons to the President on

par doni ng i nnocent det ai nees.

152. On 7 Novenber 1996, in response his conmunication of 25 July 1995
concerning lawer Tito Guido Gallegos (see E/CN. 4/1996/37, para. 205), the
Governnment informed the Special Rapporteur that M. Tito Gall egos had been
appoi nted as a judge of the High Court of the judicial district of Puno by a
resol ution of the National Council of the Judiciary.

Fol | ow- up

153. On 10 June 1996, the Special Rapporteur sent a followup letter thanking
t he Government of Peru for providing himw th information regarding the
protection neasures taken with regard to the threats agai nst

Judge Antonia Saqui curay Sanchez and the human rights [awer, Tito Guido
Gal | egos (see E/CN. 4/1996/ 37, paras. 205-207). He requested the Government to
provide himwith infornmation on the results of the investigations. 1In
addition, the Special Rapporteur rem nded the Government of his comunications
to which he had not yet received a reply, regarding the cases of

Margarita Chuquiuru Silva, of human rights |lawers of the Pro Human Ri ghts
Organi zati on (APRODEH) and of Lori Berenson (see E/ CN. 4/1996/ 37,

paras. 207-209).

154. At the tine the present report was finalized, no reply had been received
to that letter.

155. The Speci al Rapporteur would also |like to refer to the report of the
Speci al Rapporteur on extrajudicial, summary or arbitrary executions in
relation to the case of a |lawer, doria Cano Legua, who has reportedly been
t hreat ened and harassed (E/CN. 4/1997/60/ Add. 1, para. 384).
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Phi | i ppi nes

156. The Special Rapporteur would like to refer to the report of the Specia
Rapporteur on extrajudicial, sunmary or arbitrary executions in relation to
the case of a | awer, Ferdinand Reyes, who was reportedly killed on

12 February 1996, supposedly for his criticismof governnment policy

(E/ CN. 4/ 1997/ 60/ Add. 1, para. 393 (f)).

Rwanda

157. The Speci al Rapporteur has continued to receive reports fromthe
United Nations Human Rights Field Operation in Rwanda (HRFOR) on justice,

| egal reformand institution-building in Rwanda. 1In its report of

Cct ober 1996, HRFOR reported that while there had been positive devel opnents
in the past year (for exanple, the “National awareness canpai gn on the
judicial systent was successfully |aunched in October), there remai ned
concerns that there were serious shortconmngs in the adm nistration of
justice. Not only was there a serious shortage of judges, clerks and materia
resources for the courts, and a shortage of defence | awers, but there had
al so been serious allegations that the mlitary of Rwmanda had acted in
contravention of judicial orders.

158. On 23 January 1997, the Special Rapporteur sent an urgent appeal

jointly with the Special Rapporteur on the situation of human rights in Rwanda
and the Special Rapporteur on extrajudicial, sunmary or arbitrary executions,
on behal f of Deogratias Bizinmna and M. Egi de Gatanazi, both of whom had been
sentenced to death after the High Court in Kibungo found themguilty of
genoci de and crinmes. The source alleged that the defendants had no access to
| egal counsel either before or during trial and that they were not given
adequate tinme to prepare their defence. The source also reported that the

def endants were booed and prosecutors applauded during the trial, wthout
intervention by the presiding judge. Further, nost of the judicial officials
have received only up to four nonths' training and there were serious
guestions as to the independence and inpartiality of the judicial officials
foll owing statenments by sonme judicial and government officials that the

def endants shoul d not request |egal counsel

Tuni si a

Communi cation to the Governnent

159. On 22 May 1996, the Special Rapporteur transmtted an urgent appeal to
the Governnent of Tunisia regarding the case of |awer and human rights

def ender Najib Hosni, who on 22 May 1996 had reportedly been convicted to

ei ght years' inprisonment. According to the information received, he had been
convicted by the Appeal Court of el-Kef, w thout having the right of defence,
since the 30 | awyers who were assisting himhad left the hearing roomin order
to protest the refusal of the court to postpone the proceedings. The

post ponement had been requested on 25 Decenber 1995 to allow the | awers
adequate tine to prepare the defence. It was also reported that M. Hosni had



E/ CN. 4/ 1997/ 32
page 40

stated that he had not been fully infornmed about the details of the charges
against him In addition, the source stated that he did not have the right to
appeal. It has been alleged that the trial mght be linked to his work as a
human ri ghts defender

160. On 22 COctober 1996, the Special Rapporteur transmtted a letter to the
Government of Tunisia concerning the case of human rights defender and
parlianmentarian Khémai s Chammari, who had reportedly received a five-year

pri son sentence on charges of |eaking secret information to foreign powers in
a case bearing on national security. According to the information received,
M. Chamrmari had passed docunents to a European international |awer
concerning the case of M. Muadda, |eader of the opposition Social Denocratic
Party (MDS) who, in Cctober 1995 was convicted to 11 years' inprisonment on
charges of having relations with a foreign power. |In addition, the Specia
Rapporteur was infornmed that M. Chammari and Ms. Alya Chamrmari, his w fe and
a lawer, were suffering acts of intimdation and threats fromthe police and
security forces, related to his activities on behalf of M. Muadda. Further
it was alleged that M. Chanmari's inprisonment was the result of his
non-violent activities in defence of human rights and civil liberties in
Tuni si a.

Communi cation fromthe Governnent

161. On 21 June 1996, the Government provided the Special Rapporteur with a
reply in the case of Najib Hosni. The CGovernnent infornmed the Specia
Rapporteur that M. Najib Hosni had in fact had access to defence counsel, and
stated that the withdrawal of the |lawers during the proceedi ngs had been an
attenpt to influence the court's decision. The Government further stated that
the allegation that M. Hosni did not have the right to appeal was unfounded,
since under the Tunisian judicial crimnal system decisions were subject to an
application for review by the Court of Cassation. In addition, the Governnent
stated that his detention was not linked to his activities as a human rights

| awyer, but based on specific acts puni shabl e under ordinary | aw.

162. On 29 Novenber 1996, the Government provided the Special Rapporteur with
a reply concerning the case of M. Khémais Chammari. The Governnent i nformed
t he Speci al Rapporteur that M. Chanmmari's conviction was not related to his
work as a defender of human rights and that no official conplaints about the
al l eged threats and acts of intimdation and harassnment had been received by
the authorities. The Governnent also stated that the files had been fully at
the di sposal of the |awers. The conposition of the court had been changed at
t he request of M. Chammari, and his right to be tried by an i ndependent and
inmpartial tribunal had been fully respected. Lastly, the Special Rapporteur
was informed that the Suprene Court, which has the conpetence to decide
whether it is necessary to postpone a case, which rarely occurs, had deci ded
that in this case it was not necessary to do so. The Governnent stated that
the allegation that the defence | awers had not had sufficient time to prepare
t he case was unfounded.

163. On 20 Decenber 1996, the Governnent of Tunisia inforned the Special
Rapporteur that |awer Najib Hosni, for whom an urgent appeal had been sent on
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22 May 1996 and who had been convicted to eight years' inprisonnent for the
fal sification of docunents and their possession, had been |iberated on
14 Decenber 1996.

164. On 3 January 1996, the Special Rapporteur was informed by the Government

of Tunisia that M. Khénais Chanmari had been conditionally rel eased from
prison, for humanitarian reasons.

Turkey

Communi cation to the Governnent

165. On 16 February 1996, the Special Rapporteur transmitted to the

Gover nment of Turkey an urgent appeal concerning the reported trial of

Turgat Inal, the former Chairnman of the Balikesir Bar Association. According
to the informati on received, he had been brought to trial on charges relating
to an article he had witten which was included in a book published in

June 1995 by the Human Ri ghts Foundation of Turkey (HRFT). M. Inal, together
with the nine menbers of the executive board of HRFT, were reportedly charged
with “insulting the laws of the Republic”. The Special Rapporteur expressed
concern that the prosecution of M. Inal for publishing his criticism of
Turkish law mght interfere with his freedom of opinion and expression. The
Speci al Rapporteur's viewis that this would appear to be an unwarranted
restriction on the duty of |lawers to take part in public discussions of
matters concerning the | aw.

166. On 7 May 1996, the Special Rapporteur transmitted an urgent appeal to

t he Governnent of Turkey concerning M. Huseyin Unit, a |lawer and board
menber of the Hakkari branch of the Turkish Human Ri ghts Association (HRA).
According to the information received, M. Urt was detained without an arrest
warrant on 29 March 1996, and rel eased after several hours. During his
detention his house and offices of the HRA were searched. The source cl ai nmed
that those steps were taken against M. Unit solely because of his activities
as a human rights lawer. |In addition, since his release, M. Urmit was
reported to have received death threats.

Communi cation fromthe Governnent

167. On 4 June 1996, the Government provided the Special Rapporteur with a
reply to his conmunication of 16 February 1996 concerning the case of

M. Turgut Inal. The CGovernnent inforned the Special Rapporteur that the case
was “under way”. The Government expressed its view that excerpts of articles
publ i shed by M. Inmut showed that the article openly attenpted to degrade and
insult Turkish |law and the Constitution. Thus, in accordance with

article 159/3 of the Turkish Penal Code, “those who vilify the |Iaws of the
Turki sh Republic or the decisions of the Turkish Grand National Assenbly shal
be punished”. The trial was, in the Governnment's view, not aimng at the
exerci se of the freedom of expression concerning the law, the admnistration
of justice or the promption and protection of human rights. Furthernore, the
Governnment stated that the |awer had not conplied with Principle 23 of the
Basic Principles on the Role of Lawers: “in exercising these rights, |awers
shal I al ways conduct thenselves in accordance with the |law and the recogni zed
standards and ethics of the | egal profession”
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168. On 8 July 1996, the CGovernnent provided a reply to the Speci al
Rapporteur's conmuni cation of 7 May 1996 concerning the case of

M. Huseyin Umit. Gounds for the detention of M. Umt were found in
docunent ary evi dence, gathered during operations conducted by the security
forces in the neighbouring nountains on 27 March 1996, which indicated that he
had provided financial assistance to the terrorist organization PKK.  The

sear ches, however, had provided no evidence pointing to the alleged crimne.

The Government further stated that M. Umt had never been arrested, and that
he had been rel eased after interrogation

Request for a m ssion

169. On 28 June 1996, in a letter to the Government of Turkey, the Specia
Rapporteur reiterated his interest in undertaking a mssion to Turkey, as
previously expressed in his letter of 16 February 1996. At the tinme the
present report was finalized, no reply to this request had been received from
t he Governnent.

Uni ted Kingdom of Great Britain and Northern Irel and

Engl and and WAl es

170. In his second report, the Special Rapporteur expressed concern over
comments by mnisters and/or highly placed governnent personalities on

deci sions of the courts made on judicial review of adm nistrative decisions of
the Hone Secretary (E/ CN. 4/1996/37, para. 226).

171. Arising fromthis controversy, the relationship between the judiciary,
the legislature and the executive was the subject of a lively six-hour debate
in the House of Lords on 5 June 1996 on a notion noved by the Shadow Lord
Chancel lor (Lord Irvine of Lairg). The Special Rapporteur was present in the
House of Lords to listen to the debate. The thrust of the debate was the role
of judges in the devel opnent of the |aw, their independence and the extent to
whi ch judges should participate in public discussion of devel opments in the

I aw.

172. In the course of the debate, the Lord Chancellor (Lord Mackay of
Cl asfern) said, on the issue of the independence of the judiciary:

“We al so have a judiciary whose i ndependence, as individual judges, from
one anot her and from any inproper influence, is also superb and

conplete. | certainly do not know of anyone who has successfully
attenpted - or indeed has attenpted wi thout success - to influence the
deci sions of the judges in the cases comritted to them The essence of
judicial independence is that the judge trying the case is free to

deci de according to his judgenent in the light of the existing | aw

That applies to the individual case and that is the essence of judicia

i ndependence.
The i ndependence of the judiciary - in agreenent for exanple, with ny
nobl e and | earned friend, Lord Sinmon of dassdale - is an inportant part

of the checks and bal ances of our constitution. The jurisdiction which
the judges exercise right across the board is fundanental to the rule of
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law. | agree with the viewthat the rule of law is a deeper concept
than just that of |aw and order.” (Hansard 1996, vol. 572, No. 100,

p. 1308)

173. There was consensus anong the Lords that it was quite proper, and sone
like Lord Wolf, the Master of the Rolls, said that it was fundanmental, that
judges and | awyers should be able to participate in public discussion of
devel opnents in the law. The Lord Chancellor said: “Public |ectures have
been a well| authenticated way of doing that over many years”.

174. The Shadow Lord Chancel |l or expressed his personal hostility to any

| egislative attenpt to restrict judicial review, which he believed directly
pronoted the rule of law. He assured the House that “The role and

i ndependence of the judiciary will be vigorously upheld by the next Labour
governnment”. (Hansard 1996, vol. 572, No. 100, p. 1314).

175. On 6 June 1996, the Special Rapporteur called on the then newy

appoi nted Lord Chief Justice, Lord Thomas Bi ngham at his Chanbers in London
The Lord Chief Justice assured the Special Rapporteur that he regarded
judicial independence as firmy entrenched in the United Ki ngdom He further
assured himthat judges did not feel thenselves under any pressure in relation
to judicial decisions.

176. The Speci al Rapporteur wel cones the expressions of comm tnent by the
Lord Chancell or and the Shadow Lord Chancell or and the assurance of the

Lord Chief Justice. In this regard, the Special Rapporteur has not received
any specific allegations that the independence of any particular judge was
threatened. Hi s concern was nore with regard to the threat to the

i nstitutional independence of the judiciary. Fromthe tone of the House

of Lords debate, the Special Rapporteur is confident that any |egislative
attenpt to restrict judicial revieww |l be strongly resisted, at least in

t hat House

Northern Irel and

177. In his second report, the Special Rapporteur nmade reference to
information received with regard to difficulties experienced by “high risk”
prisoners in obtaining access to | egal advice/representation (E/ CN. 4/1996/ 37,
para. 229). The Special Rapporteur continued to receive information in this
regard. In the latest submission of information to the Special Rapporteur in
Decenber 1996 by British-1rish Rights Watch, it was alleged, inter alia, that
there were attenpts to restrict |awers' access to their clients in

Northern Ireland police stations and English prisons; to failure of the
judiciary and of governnent appointed functionaries to uphold | awers’ rights;
to proposals that would all ow cl andesti ne surveillance of |awers’ offices.

178. In response to the above-nentioned report fromBritish-Irish R ghts

Wat ch, the |Independent Commi ssioner for the Holding Centre for

Northern Ireland submitted a nenorandum dated 17 January 1997 to the Specia
Rapporteur. The I ndependent Conmm ssioner expressed the view, inter alia, that
he m ght favour “an independent investigation into the nature and extent of
any intimdation of defence solicitors”. The Special Rapporteur also received
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a letter, dated 31 January 1997, fromthe Chairman of the General Council of
the Bar of Northern Ireland in response to the allegations submtted to the
Speci al Rapporteur by the British-Irish Rights Watch

179. In the light of the |atest submission fromBritish-Irish R ghts Wtch
and the response fromthe I ndependent Conmm ssioner and the Chairman of the
Northern Ireland Bar Council the Special Rapporteur is considering, subject to
the availability of resources, seeking the perm ssion of the Governnment of the
United Kingdomto visit Northern Ireland for an in situ investigation into the
al | egations he has received on the situation in Northern Ireland

United States of Anerica

180. On 2 April 1996, the Special Rapporteur sent an urgent appeal to the
Governnment of the United States of Anerica concerning Judge Harol d Baer Jr. of
the Federal District Court of Manhattan. According to the source,

President Clinton and Senator Bob Dol e had called for the resignation and

i npeachnment of Judge Baer as a result of his ruling in a drugs-rel ated case.
The Speci al Rapporteur expressed his concern that, if true, the allegation
woul d anmount to executive intimdation of the i ndependence of the judiciary.

181. On 17 June 1996, the Special Rapporteur transmtted an urgent appeal to
t he Government concerning statements made and actions taken by Governor

George E. Pataki of the State of New York. According to the information

recei ved, Governor Pataki had pressured District-Attorney Robert T. Johnson to
seek the death penalty in a nmurder case in which the victimwas a police
officer. It was furthernore alleged that Governor Pataki removed M. Johnson
fromthe case pursuant to a State |aw that grants the Governor the power to
remove district attorneys in specific cases, a law which was only used in
cases where a prosecutor or his office asked to be excused froma case, or had
been suspended for ni sconduct.

Communi cation fromthe Governnent

182. On 21 May 1996, the Pernmanent Representative of the United States

of Anmerica provided a reply to the Special Rapporteur's comuni cation of

4 April 1996. The Special Rapporteur was informed that the President had at
no time called for the resignation of Judge Baer. According to the Pernanent
Representative, the matter was addressed in a letter fromthe Counsel to the
President to several nenbers of Congress who had expressed their disapprova
of the decision by Judge Baer to suppress evidence in a drug trafficking case
and had dermanded that the President seek his resignation. The letter states:

“The President has made clear that he believes Judge Baer’s decision is
grievously wong, not only inits results but also in its totally
unjustified criticismof the New York City Police and its suggestion
that it is acceptable behavior for anyone to run fromthe police. The
President’s views on this matter are represented by the U S. Attorney
for the Southern District, his chief |aw enforcenment officer in
Manhattan, who brought the prosecution in the first place and agai nst
whom Judge Baer ruled. Inmediately after the decision, the President
instructed ne to ascertain that the U S. Attorney was prepared to
chal | enge the judge' s decision vigorously. The U S. Attorney is in fact
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vi gorously chall enging the Judge’'s order. And, it is only because of
the U S. Attorney’s pursuit of this case that Judge Baer eventually
agreed to rehear the notion and consider additional police testinony.
The President hopes that Judge Baer will reverse his earlier decision
If he does not, the President will direct the Justice Departnent to
appeal the decision.

The proper way for the Executive Branch to contest judicial decisions
with which it disagrees is to challenge themin the courts, exactly as
the dinton Adm nistration is doing in this case. The President
supports the i ndependence of the federal judiciary, which is established
by the Constitution. Although comments in recent press reports may have
| ed some to conclude otherw se, the President believes that the issue
now before Judge Baer should be resolved in the Courts.”

Observati ons

183. The Speci al Rapporteur wel cones the statenents made by the President in
support of the independence of the judiciary and is in full agreement with the
assertion that the proper way for the Executive Branch to contest judicia
decisions with which it disagrees is to challenge themin the appellate
courts. Nevertheless, the Special Rapporteur is of the view that harsh,
public criticismof a judicial decision by the Executive Branch, particularly
in a politically charged environment in which prom nent |egislators and
politicians are calling for the resignation of the particular judge who has
rendered a controversial decision, can have a chilling effect on the

i ndependence and inpartiality of the judiciary. |In this regard, the Specia
Rapporteur notes that subsequently Judge Baer did in fact reverse his earlier
deci si on, thus causing concern anong |legal circles that the sane judge may
have done a disservice to judicial independence by reversing his own decision
under external pressure.

Uzbeki stan

Communi cation to the Governnent

184. On 23 April 1996, the Special Rapporteur transmtted an urgent appeal to
the Governnent of Uzbeki stan concerning the reported harassnment by State
security organs against Ms. Paulina Braunerg, an attorney and board menber of
the Human Ri ghts Society of Uzbekistan. On 14 March 1996, Ms. Braunerg's
house was reportedly searched by security agents, who confiscated newspapers
whi ch reportedly published outside Uzbeki stan. On the same day, she was
reportedly interrogated about these newspapers, as well as about her
participation in a human rights conference in 1995 in Kazakstan. According to
the information received, she was again interrogated, on 15 March 1996, about
her contacts with human rights activists and organi zati ons abroad, but no

of ficial charges were brought against her

Communi cation fromthe Governnent

185. On 15 May 1996, the Governnent provided the Special Rapporteur with a
reply to his conmunication of 23 April 1996 concerning the interrogation of
M's. Paulina Braunerg. The Governnent inforned the Special Rapporteur that
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during an authorized search of Ms. Braunerg's house in connection with the

i nvestigation of an ordinary crinme, the authorities found literature
distorting the situation in Uzbekistan. As a result, on 16 March 1996,

M's. Braunerg was invited to the National Security Service (SNB) for an
interview, during which she was reported to have expressed her regret about
the incident. She was also said to have left the literature in the office of
the SNB. The Governnent reported to the Special Rapporteur that the crimna
i nvestigation of the ordinary crime was continuing.

VI . CONCLUSI ONS AND RECOMMENDATI ONS

186. This is the third year of the Special Rapporteur's mandate. Recalling
the historical background to this nmandate and the circunstances leading to its
creation by the Comm ssion on Hunan Rights, the Special Rapporteur is

convi nced that, though attacks on the independence of judges and | awyers have
not di m ni shed, there is, today, greater awareness of the inportance of the

i ndependence and inpartiality of the judiciary and the independence of |awers
for constitutional governnment under a denpbcracy based on the rule of |aw.

This is evidenced by the | arge ampbunt of correspondence that the Specia
Rapporteur has received pertaining to his nandate in the past year, much of

whi ch, owing to inadequate resources, it has not been possible to process,

anal yse and follow up. It is further evidenced by the various invitations the
Speci al Rapporteur received to participate in | egal workshops, senm nars and
conf erences.

187. The Special Rapporteur's participation and involvenment in these meetings
and the dissenm nation of his addresses and interviews by the nedia in the
different regions have contributed to a better understanding of his mandate
and its significance in the global human rights agenda.

188. The extent of inplenmentation of the Basic Principles on the |Independence
of the Judiciary and the Basic Principles on the Role of Lawers, the two

| eadi ng United Nations instrunments spelling out mininum standards to be
applied by Menber States for the realization of an independent justice system
is a mtter of paranpunt consideration under this nandate. To this end, the
Speci al Rapporteur appreciates the survey undertaken by the Crine Prevention
and Crimnal Justice Division in Vienna on the inplenentation of the Basic
Principles on the Independence of the Judiciary. The information coll ated
fromthe responses of Menber States and bar associations is of relevance for
gaugi ng the state of judicial independence in countries and addressing

probl ems associated with the inplenentation and the adequacy of the Basic
Principles. The Special Rapporteur appeals to Menber States and bar

associ ations which have not responded, to do so w thout delay. The Specia
Rapporteur intends to work closely with the Division in Vienna in this

exerci se.

189. The Speci al Rapporteur has | earnt that the Econom ¢ and Soci al Counci l
inits resolution 1996/16, decided that the Conmi ssion on Crinme Prevention and
Crimnal Justice should to consider the report of the Secretary-General on the
desirability of establishing an inter-sessional working group at its sixth
session to exanmi ne the reports on the use and application of standards and
norms in crime prevention and crimnal justice in nore detail. He has also
learnt that a simlar survey on the inplenmentation of the Basic Principles on
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the Rol e of Lawyers and the Guidelines on the Role of Prosecutors is
anticipated. Pending the survey on the latter two standards, the Specia
Rapporteur will discuss with the Division the feasibility of the establishnment
of a working group especially to review the results of the survey on the Basic
Principles on the I ndependence of the Judiciary.

190. Fromthe information gathered in the past three years, it is clear that
attacks on the independence of judges and | awyers are not confined to the
under devel oped and devel oping countries. The Special Rapporteur has noted in
his previous report and in the present report, that devel oped countries too
are not spared these problens. Hence, the threat to the independence of
judges and | awyers is universal and needs constant international vigilance.

191. This thematic mandate is wide in scope. To date, not all its paraneters
have been exanmined. Wth greater awareness there will be greater
expectations, anong them those of the enmergi ng new denocracies, which may seek
advice on specific issues for the structuring of independent justice systens.
Further, the mandate covers different |egal systems. And materials subnmitted,
all of which need to be anal ysed and responded to, nmay be in different

| anguages. Di sappointing those who approach the Special Rapporteur, on
grounds of want of resources, would be a negation of the aspirations inherent
in the terms of this nandate.

192. The Special Rapporteur views the project currently being undertaken by
the Activities and Progranmes Branch of the Hi gh Conm ssioner/Centre for Human
Rights for the preparation of a manual for the training of judges and | awers
as inportant. Such a manual would conpl enent significantly the work of the
Speci al Rapporteur. As a standard global training manual, it would have to be
acceptable in all regions of the world. The project may require additiona
funding to organize a neeting of experts, drawn fromall the regions, of
sufficient duration to enable themto study the draft in a neani ngful way and
to approve it. The Special Rapporteur trusts that such funding woul d be
forthcom ng

193. In the two previous reports, the Special Rapporteur referred to severa
theoretical issues of special inportance which he strongly felt should be
studi ed and anal ysed. However, owing to |ack of resources - both human and
financial - the Special Rapporteur has not been able to pursue those research
progr ames.

194. Al though sone CGovernnents have been slow in responding to his

comuni cations and sonme have conpletely ignored them the Special Rapporteur
has found that a nmajority of Governments do respond to his interventions and
urgent appeals. In sonme cases, the Special Rapporteur's intervention and

i nvol vemrent had a salutary effect. This is significant for the mandate. The
cooperati on extended by non-governnental organizations, particularly the

i nternational organizations, has been significant.

195. The Special Rapporteur is convinced that there is a very real need for
the continuation of the nonitoring nechani smenvi saged under the mandate.

Wth adequate resources, there is considerable potential for this nandate to
contribute in a positive and nmeani ngful way towards the realization of the

Vi enna Decl aration and Progranme of Action. An independent judicial systemis
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the constitutional guarantee of all human rights. The right to such a system
is the right that protects all other human rights. Realization of this right
is a sine qua non for the realization of all other rights. This nandate,
therefore, should be accorded its rightful place in the human rights agenda of
t hi s Commi ssi on.

196. The Speci al Rapporteur concludes this third report by enphasizing and
reiterating again that there can only be neani ngful and constructive
realization of what is expected of this mandate if the Special Rapporteur is
provi ded wi th adequate resources, both human and financial. Human resources,
at | east sone, nust be permanent for purposes of continuity, and not tenporary
and transient.



