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Witten statenent submitted by the Lawers Committee for Human Ri ghts,
a _non-governnental organization in special consultative status

The Secretary-Ceneral has received the following witten statenent which
is circulated in accordance with Econonic and Soci al Counci
resol ution 1295 (XLIV).

[27 January 1997]

1. The Lawyers Conmittee for Human Rights w shes to raise its concerns
about denials of due process and the rule of law in China. These concerns are
fully set out in a 1996 Lawers Commttee report entitled Opening to Reform
An Analysis of China's revised Crimnal Procedure Law, which examn nes

i nportant revisions to the Crimnal Procedure Law (CPL) which took effect

on 1 January 1997

2. The new | aw on crimnal procedure offers sone positive opportunities, at
the sane tine we believe it underscores sonme fundamental problenms with the

Chi nese |l egal system An inportant inprovenent in the new law is the greater
concern for the protection of defendants' rights. The |aw also sets a
stricter standard agai nst which the Governnment's actions, including those that
contravene the revised CPL, can be judged.
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3. These reforms nust also be viewed in the context of a |egal system

whi ch, in many fundanmental ways, does not conply with international standards
contained in the International Covenant on Civil and Political Rights, the
Uni versal Declaration of Human Ri ghts, the Body of Principles for the
Protection of Al Persons under Any Form of Detention or I|nprisonment and the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shmrent .

Recomendat i ons

4, The Lawyers Conmittee believes there are several areas where it is
necessary and feasible for China to enact additional reforns:

(i) Al forns of detention and arrest (“coercive measures” under the
CPL) should be subject to pronpt judicial review Police
discretion to hold suspected crinminals w thout pronpt judicial
revi ew shoul d be elim nated.

(ii) Anyone subject to any form of detention or arrest should have the
right to bring a habeas corpus proceeding to challenge that
detention or arrest.

(iii) A genuine systemof bail should be established. Subject to
reasonabl e exceptions, anyone awaiting trial should be entitled
to rel ease on bail.

(iv) Detainees' right to communicate with their fanmilies should be
fully respected. Police discretion to dispense with notification
of detainees' famlies should be elin nated.

(v) The grounds for non-custodial forns of detention under the CPL
(“supervised residence” and “taking a guarantee and awaiting
trial”) should be clearly specified to avoid their indiscrimnate
and arbitrary use.

(vi) Al suspects should be given notice of their right to counse
i medi ately upon detention or arrest. Police discretion to
restrict suspects' access to counsel on grounds of “State
secrets” should be elinmnated. Current proposals sinply to
redenom nate such crines as “crinmes endangering State security”
will not suffice to bring China into conpliance with
international law, particularly if the grounds for such crines
are expanded to incorporate a range of legitimte contacts
bet ween Chi nese and non- Chi nese citizens.

(vii) Al suspects and defendants wi thout the means to pay for a | awer
shoul d be entitled to free | egal assistance. |Inability to afford
a lawer should give rise to mandatory rather than nerely
opti onal appointnment of counsel

(viii) The confidentiality of |awer-client comunications should be
strictly respected. Police discretion to be present at
| awyer-client nmeetings should be elimnated.
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All determ nations of crimnal responsibility should be nade
after a public hearing before an independent tribunal. Al
sources of interference with judicial independence should be
el i m nat ed.

Prosecutorial discretion to make de facto determ nations of

gui lty through decisions “not to prosecute” should be sharply
l[imted and subjected to judicial oversight. Administrative
sanctions such as “reeducation through | abour” which circument
the formal crimnal justice systemshould be elimnated. The
recent revision of the Crimnal Procedure Law elim nated one
maj or met hod of non-judicial determ nation of guilt (so-called
“exenpt from prosecution”). According to the sanme | ogic and
principles of international |aw the Government of the People's
Republic of China should now elim nate “reeducation through

| abour ™.

The grounds for closing trials to the public should be clearly
speci fied and conformto the requirenments of international |aw.

All suspects and defendants should be presuned i nnocent unti
proven guilty. Any invidious distinction between defendants
found not guilty “on the basis of the | aw’ and those found not
guilty “due to insufficient evidence” should be elim nated.

Al |l defendants should be given adequate tine to prepare their
defence at trial. Appointed counsel should be made avail abl e at
all stages of the crimnal process rather than shortly prior to
trial

St at enents gathered through torture should be strictly

i nadm ssi bl e as evidence. At present, Chinese |law forbids the
use of torture and provides sanctions against torturers, but it
contai ns no procedure mandati ng the exclusion of evidence

gat hered t hrough such illegal and i nhunane net hods.

Def endants shoul d have the opportunity to cross-exam ne adverse
Wi tnesses and the right to call w tnesses under the sane
conditions as the State. The practice of permtting the use of
transcripts rather than the live testinony of w tnesses should be
di sconti nued

Def endants' right to appeal should be strictly safeguarded.
Loopholes in the CPL which permit courts to inpose heavier
penal ti es on appeal should be elinmnated. The practice of |ower
courts' seeking instructions from higher courts prior to
rendering their verdicts should be ended.

Renedi es for violations of suspects' and defendants' rights
shoul d be strengthened. O ficial discretion to refuse to

i nvestigate and renmedy such viol ations should be sharply
curtail ed.
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(xviii) The Governnent of the People's Republic of China should
elimnate the provisions of the Chinese | aw which sanction
t he non-viol ent expression of political opinion as
“counter-revol utionary crines”.

5. The Lawyers Conmittee urges the Comm ssion on Human Rights to closely
moni t or and eval uate the Chinese crimnal justice system Such scrutiny by
the international conmunity will help pronpte China's conpliance with

i nternational norns.



