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| nt r oducti on

1. The present report contains additional information received from
Governnments after the subm ssion for processing and reproduction of the
report of the Secretary-Ceneral on the subject (E/ CN. 4/1997/77).

2. As at 24 January 1997, comments had been received fromthe CGovernnents
of Ecuador, Switzerland and Yugoslavia. The Permanent M ssions of Denmark
Fi nl and, |cel and, Norway, South Africa and Sweden to the United Nations
Ofice at Geneva sent the report of the International Wrkshop on M ninum
Humani tari an Standards (Cape Town, South Africa, 27-29 Septenber 1996),
requesting that it be circulated as a docunent of the fifty-third session of
t he Conmi ssion on Human Rights.

3. Consequently, the present docunent contains the comments of the
above-nmenti oned Governnments and the report of the workshop referred to above.

|. COWENTS RECEI VED FROM STATES
Ecuador

[Oiginal: Spanish]
[17 January 1997]

The Governnent of Ecuador acknow edges the resolution of the
United Nations Conm ssion on Human Rights of 19 April 1996 and assures the
Conmi ssion of its conmtnent to inplenmenting the terns of paragraph 3 of the
docunent “M ni mum humani tari an standards”

Switzerl and

[Original: French]
[ 27 Decenber 1996]

1. Internationally, the Swiss Governnent attaches great inportance to the
“M ni mrum humani tarian standards”, which it has suggested calling “m ni mum
standards of humanity” for the reasons given in its coments addressed

on 8 Decenber 1995 to the United Nations Secretary-Ceneral (see

E/ CN. 4/ 1996/ 80/ Add. 1 of 4 January 1996).

2. The participating States of the OSCE (Organi zation for Security and
Cooperation in Europe) are also concerned by this matter. For instance, in
t he Budapest Summit Decl aration, in Decenber 1994, the 54 nmenber States of
OSCE enphasi zed the significance of a declaration on m ni mum humanitarian
standards applicable in all situations and declared their willingness to
actively participate in its preparation in the framework of the

Uni ted Nati ons.

3. Wth this end in view, Switzerland, as the State presiding over OSCE
in 1996, convened an informal open-ended ad hoc OSCE neeting on m nimm
standards of humanity in Vienna on 13 and 14 February 1996. The aim of the
meeting was not to coordinate the positions of OSCE nenber States, but to
provi de an opportunity to discuss issues related to m ni mum standards of
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humanity. That substantial, constructive exchange of views did indeed provide
the OSCE member States, intergovernnmental organizations, the Internationa
Conmittee of the Red Cross (I CRC) and non-governnental organizations (NGOs),
as well as several invited experts, with an awareness of the question. The

di scussi ons begun in Vienna concentrated on two nmain thenes, firstly, on the
need to prepare a declaration on mnimum standards of humanity, on rel ations
bet ween such standards and international |aw, and on relations between

i nternational humanitarian | aw and the international |aw of human rights

in the framework of such a declaration; and secondly on the content and

reci pients of the declaration.

4, Fol l owi ng resol ution 1996/ 26 adopted on 19 April 1996 by the

Uni ted Nations Conm ssion on Human Ri ghts, which was jointly sponsored by

Swit zerl and, a workshop, organi zed by the Nordic countries and by South Africa
in cooperation with the ICRC, was held in Cape Town | ast September. The

pur pose of the workshop was once again to nake the international community
nore aware of the very serious violations of human rights and humanitarian | aw
which are commtted by Governnent authorities, armed groups or individuals in
situations of internal disturbances, crises and tensions, including |atent or
low-intensity conflicts. In view of such violations, there is an urgent need
to pronote the universal adoption of a political declaration concerning

m ni mum st andards of hunmanity applicable in all circunstances and at al

times.

5. Fol | owi ng the Cape Town workshop, Switzerland hopes that the

Uni ted Nations Conmi ssion on Human Rights will mandate the Centre for Human
Ri ghts in Geneva to undertake an anal ytical study, jointly with the ICRC, of
all matters relating to m ninum standards of humanity. This study would be
based on the contributions of the I CRC, governnents, bodies in charge of
supervi sing the application of human rights conventions, universal and

regi onal organizations, as well as NGOs. Switzerland also hopes that the
study may subsequently be di scussed on the occasion of an open sem nar, under
the aegis of the Commi ssion on Human Ri ghts.

6. Swiss legislation relevant to situations of public emergency or crises
nmeets the requirenents of the rule of | aw and does not involve discrimnation
on the grounds of race, colour, sex, |language, religion or social origin

7. Under article 89 bis of the 1874 Federal Constitution, generally binding
federal decrees whose entry into force ought not to be delayed may be put into
effect immediately by a decision taken by the two chanbers of the Federa
Assenbly. Their period of validity is limted. Federal decrees which have no
constitutional basis must be approved by the people and the Cantons wi thin one
year after their adoption by the Federal Assenmbly; failing this, they | ose
their validity after the |lapse of this year and may not be renewed.

8. Inits article 102, noreover, the Federal Constitution contains

provi sions applicable to energency or crisis situations (paras. 9 and 10).
The Federal Council nay act to prevent any serious direct threat to the | ega
exercise of public authority, or to the life, health and property of the
citizens, for instance, in the event that the country's security or

i ndependence are seriously threatened fromabroad. In principle, however,
these powers may not depart fromthe Constitution or existing |egislation
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9. Mention should al so be nade of the | aw of necessity. This cones into
ef fect whenever the very existence of the State is threatened and when
constitutional procedures are no longer sufficient to deal with the danger

In such situations, it is admtted that the conpetent authorities are vested
with the power to take whatever neasures are necessary to safeguard the

exi stence and i ndependence of the country. This power rests in the first
instance with the Federal Assenbly. |If the Federal Assenmbly brings the | aw
of necessity into effect, popular rights (by referendum are suspended.

The Parlianent may al so delegate its power to the Federal Council. This

del egati on of powers has occurred twice in the history of the country, during
the two World Wars of 1914/18 and 1939/45. It has never occurred since. The
power to bring the | aw of necessity into effect is vested in the Federa
Counci | whenever Parliament is no |longer legitimtely able to take decisions
and is therefore unable to use either its power of decision or its power of
del egation with respect to the law of necessity. Such a case has so far never
arisen.

10. The | aw of necessity, as referred to above, is governed by the follow ng
gui di ng principles:

(a) It is brought into effect only in the event of a real state of
necessity, which nay be expressed legally in terns of the principle of
proportionality. According to this, any measures not absolutely required by
the state of necessity have to be adopted follow ng the normal constitutiona
procedure;

(b) The exercise of powers arising fromthe |aw of necessity must be
subject to the political supervision of the Federal Assenmbly, which nust be
able to decide regularly whether the Federal Council's decisions are to be
mai nt ai ned. Such was the case in any event at the tinme of the two world wars.
Such supervision may be waived only in the case where not even part of the
Parliament may be convened for the purpose.

11. For more information, the initial report of Switzerland submtted in
accordance with the International Covenant on Civil and Political Rights may
be consulted (CCPR/ C/ 81/ Add.8, of 26 May 1995).

Yugosl avi a
[Oiginal: English]
[ 27 Decenber 1996]
1. The Constitution of the the Federal Republic of Yugoslavia (Oficial

Gazette, No. 1/1992), article 78, paragraph 1, item 3, reads as follows:

“The Federal Assenbly shall: decide on alterations to the
frontiers of the Federal Republic of Yugoslavia; decide on war and
peace; declare a state of war, a state of imminent threat of war, and
state of energency.”



E/ CN. 4/ 1997/ 77/ Add. 1
page 5

Article 85, paragraphs 1 and 2 of the Constitution:

“The Federal Assenbly nay not be dissolved in the first or I ast
six nonths of its term during a state of war, immnent threat of war,
or state of energency.

“In the event of a state of war, inmmnent threat of war, or state
of emergency, the Federal Assenbly may decide to prolong the ternms of
the federal deputies, so long as such a state of energency |lasts, or
until conditions are created for the election of federal deputies.”

Article 99, paragraph 1, itens 10 and 11 of the Constitution:

“The Federal Governnent shall, when the Federal Assenmbly is not
able to convene, proclaiman inmnent threat of war, state of war, or
emer gency.

“The Federal Governnent shall, when the Federal Assenbly is not
able to neet during a state of war, imminent threat of war, or state
of emergency, after having sought the opinion of the presidents of the
Federal Assenbly chanbers, adopt neasures regulating matters within the
jurisdiction of the Federal Assenbly.”

The Constitution of the Republic of Serbia:
“Article 72

“The Followi ng shall be regul ated and provi ded by the Republic of
Ser bi a:

“3) defense and security of the Republic of Serbia and of its
citizens; nmeasures to cope with energencies;”

“Article 79

“The National Assenbly shall convene w thout being called in case
of declaring a state of emergency in any part of the territory of the
Republic of Serbia.”

“Article 83

“The President of the Republic shall:

“8) at the proposal of the Governnent, if the security of the
Republic of Serbia, the freedons and rights of man and citizen or the
work of State bodies and agencies are threatened in a part of the
territory of the Republic of Serbia, proclaimthe state of energency,
and issue acts for taking neasures required by such circunstances, in
accordance with the Constitution and |aw”
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“Article 89

“The National Assenbly may not be dissolved during a state of war,
an immedi ate threat of war or a state of enmergency.”

The Constitution of the Republic of Montenegro:
“Article 48
“RESTRI CTI ON OF OANERSHI P AND EARNI NG

“The right to own property and the freedom of earning may be
restricted by law, i.e. legal regulations with the force of law, for the
duration of a state of energency, in tinmes of imrediate threat of war or
a state of war.”

“Article 84
“DI SSOLUTI ON OF THE ASSEMBLY

“The Assembly may not be dissolved during the state of war, in
case of an inm nent danger of war or a state of energency.”

“Article 94
“ COVPETENCI ES

“The Government shall

“7) enact decrees and enactnents during a state of enmergency, in the
event of imm nent war danger or in the event of a state of war, if the
Assenbly shall not be able to convene, and shall submit to the Assenbly
the said enactnents for its approval as soon as the Assenbly shall be in
sessi on;

“8) performall other tasks as prescribed by the Constitution and
[ aw’ .

['1. | NTERNATI ONAL WORKSHOP ON M NI MUM HUMANI TARI AN STANDARDS

The Permanent M ssions of Denmark, Finland, |celand, Norway,
Africa and Sweden to the United Nations O fice at Geneva sent,
January 1997 to the Centre for Human Rights, a letter which reads
| ows:

“Inits resolution 1996/26 entitled 'M ni nrum humani tari an
standards', adopted on 19 April 1996, the Commi ssion on Human Ri ghts
wel comed the offer by the five Nordic countries to organize, in
cooperation with the International Comrittee of the Red Cross, a
wor kshop to which governnental and non-governnental experts from
all regions would be invited to consider issues related to m ni nmum
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humani tari an standards and to make the outcone of the workshop avail abl e
for dissem nation to Governnents and intergovernnental and
non- gover nnent al organi zati ons.

“At the invitation of South Africa, the workshop was convened
in Cape Town on 27-29 Septenber 1996 in order to address m ni nmum
humani tari an standards applicable in all situations.

“We woul d therefore be grateful if you could arrange for the
attached report of the workshop to be circulated as a docunent of the
Conmi ssion on Human Ri ghts, under item 16 of the provisional agenda at
its fifty-third session.”

In conpliance with that request, the report of the workshop is

reproduced at annex.
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ANNEX

Report of the International Wrkshop on M ni num Hunanitari an St andards

(Cape Town, South Africa, 27-29 Septenber |996)
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. I NTRODUCTI ON

A. Background and basic facts

1. Inits resolution 1996/26 entitled “M ni num humani tari an standards”,
adopted on 19 April 1996, the Conmmi ssion on Human Ri ghts recogni zed t he need
to address principles applicable to situations of internal violence and

di sturbance of all kinds in a manner consistent with international |aw

acknow edged the vital inportance of appropriate national |egislation for
dealing with such situations in ways consistent with the rule of law, and
invited States to consider reviewing their national |egislation relevant to
situations of public energency with a viewto ensuring that it did not involve
di scrimnation on the grounds of race, colour, sex, |anguage, religion or
soci al origin.

2. The Commi ssion al so wel coned the offer by the five Nordic countries,
Denmar k, |celand, Finland, Norway and Sweden, to organize, in cooperation with
the International Committee of the Red Cross (I CRC), a workshop to which
governnmental and non-governnental experts fromall regions would be invited,
to consider issues related to m nimum humani tarian standards. The sponsors
had stressed the inportance they attached to ensuring that all opinions - as
diverse as they mght be - would be represented at the workshop

3. At the invitation of the Governnent of South Africa, the Wrkshop was
convened in Cape Town on 27-29 Septenber 1996 in order to address m ninum
humani tari an standards applicable in all situations. The Wrkshop was
formally opened by Dr. A°M Orar, MP, South African Mnister of Justice

The co-Chairpersons of the Wrkshop were Justice Richard J. Col dstone
(South Africa) and Professor MR K Rwelamra (South Africa). The
Rapporteur was Anmbassador Nils Eliasson (Sweden) and the Coordi nator

was Anmbassador Per Haugestad (Norway).

4, The Workshop di scussed in conceptual terms the issue of mninmm

humani tari an standards applicable in all situations and was not based on the
drafting of the so-called Turku Declaration, although several speakers
referred to that text in their interventions (see chap. C, Docunentation and
reference material, below).

5. On the proposal of the Rapporteur, the general debate focused, in
sequence, on seven specific issues or questions which had cone up during the
prepared statements. The fornulation of these seven issues, as they were
gradual | y anended or expanded during the discussion, are as follows:

| ssues for discussion in the general debate

Issue 1. What are the characteristics of the situations,
i.e. contemporary conflicts, to be discussed?

Issue 2. Who are the actors (CGovernnments, non-governmental arned
groups, United Nations machinery including United Nations-appointed
experts, the ICRC, the Ofice of the United Nations Hi gh Comni ssioner
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for Refugees (UNHCR) and other international hunmanitarian organizations,
parties to the Geneva Conventions, the Red Cross Conferences,
nei ghbouring countries, regional organizations, ad hoc tribunals, etc.)?

Issue 3. Are there lacunae or deficiencies in the | egal regines of
protection?

Issue 4. 1s there a need for a commopn reference base and yardstick
applicable in all situations, against which situations should be
assessed?

I ssue 5. What would be the inplications of a new basic docunment setting
out or reaffirm ng or devel opi ng standards/ saf eguards/codes of conduct
for the actors, considering that sone of these standards/safeguards/
codes of conduct would al ready be customary international |aw?

Issue 6. How can the risk of setting standards that fall short of
exi sting obligations be avoided, thus ensuring the consistency of new
standards wi th existing ones?

I ssue 7. What conclusions for the future of this issue should be drawn
fromthe present Wrkshop?

B. Participants and special guest speaker

6. Representatives of the following States attended the Wirkshop, to

whi ch participants fromall regions of the world had been invited: Angola,
Azer bai j an, Botswana, Brazil, Caneroon, Cuba, China, Denmark, Egypt, Ethiopia,
Fi nl and, France, Gabon, CGermany, Iceland, Ireland, Mexico, Myzanbi que,
Nam bi a, Norway, Pakistan, Pol and, Russian Federation, South Africa, Sweden
Swi t zerl and, Uganda, United States of Anerica, Zi nmbabwe.

7. The following United Nations entities, international organizations and
i ntergovernnental and ot her organizations were represented: Departnent of
Humani tarian Affairs of the United Nations Secretariat, European Comm Ssion
International Conmttee of the Red Cross, Organization for Security and
Cooperation in Europe, Organization of African Unity, Representative of

the United Nations Secretary-Ceneral on internally displaced persons,

United Nations Hi gh Conm ssioner for Human Ri ghts, United Nations High
Conmi ssi oner for Refugees.

8. The foll ow ng non-governnental organizations were represented: Amesty
International, Friends Wrld Conmittee for Consultation (Quakers), Human
Ri ghts Watch, International Comm ssion of Jurists.

9. The following five Nordic human rights institutes were represented:
Dani sh Centre for Human Ri ghts, Copenhagen (Denmark); Human Rights Institute
of Abo Akadem University, Turku (Finland); Icelandic Human Rights Centre,
Reykj avi k (1celand); Norwegian Institute of Human Rights at the University of
GCsl o (Norway); Raoul Wallenberg Institute of Human Ri ghts and Humanitarian Law
at Lund University (Sweden).
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10. A speci al guest speaker, Justice A Chaskal son, President of the

Sout h African Constitutional Court, addressed the Wrkshop. He discussed the
role of the Constitutional Court in the transformation of South African
society, including its exam nation of a |legal challenge to the
constitutionality of the Truth and Reconciliation Comm ssion

11. Wth regard to the subject of the Wirkshop, m ni mum humanitarian
standards or standards of humanity applicable in all situations, the speaker
also referred to the concept of ubuntu, a South African value system
characterized by humanity and hunmaneness.

C. Docunentation and reference materi al

12. The Workshop had before it nunmerous reference docunents, inter alia, the
fol | owi ng:

| ssue Paper for the Cape Town Workshop on M ni mum Hurmani tari an

St andards, based on papers prepared by Asbjegrn Ei de, Giran Ml ander and
Theodor Meron with additional input from Gudnmundur Al fredsson and

Al | an Rosas

Paper for the Wrkshop on M ni mum Humani tari an St andards by
Rachel Brett, Friends Wrld Comrmittee for Consultation (Quakers), Geneva

Decl arati on of M ninum Hunanitarian Standards. Working paper submtted
by Theo van Boven and Asbjgrn Eide (United Nations docunent
E/ CN. 4/ Sub. 2/ 1991/ 55 dated 12 August 1991)

Revi sed version of the Turku Declaration on M ni mum Humani tari an
St andards (United Nations docunent E/CN.4/1995/116 dated
31 January 1995)

Conpi | ati on and anal ysis of |egal nornms concerning internally displaced
persons, submitted by Francis M Deng, Representative of the
Secretary-Ceneral (United Nations docunent E/CN.4/1996/52/ Add. 2 dat ed

5 Decenber 1995)

Draft Master's thesis by Eva Tojzner, Lund University, entitled “M ni mum
humani tarian standards - An attenpt to restrain internal strife”

Updat ed ei ghth annual report on human rights and states of emergency
by the Special Rapporteur of the Sub-Comm ssion on Prevention of

Di scrimnation and Protection of Mnorities (United Nations document
E/ CN. 4/ Sub. 2/ 1995/ 20 and Corr.1).

13. The texts of the so-called “Martens clause” and article 3 commn to the
Geneva Conventions of 12 August 1949, both of which were repeatedly referred
to during the Workshop, are reproduced in appendi x 2.

1. PREPARED AND OTHER SCHEDULED ADDRESSES AND STATEMENTS

14. At the opening cerenpony and the subsequent substantive session, the
Wor kshop heard prepared and ot her schedul ed addresses and statenents.
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15. Co- Chai rman Justice CGol dstone recalled that, despite all the treaties
and standards that had al ready been adopted, serious difficulties continued
to arise in the follow ng circunstances

(a) Where the violence and strife had not reached the threshold of
applicability required by international humanitarian |aw treaties;

(b) Where the State in question was not a party to the rel evant
treaties or instrunents;

(c) Where derogation fromthe standards established under
i nternational human rights treaties and national |aws had been invoked; and

(d) Where, as happened often and increasingly, the actor was not a
Government, but another group which considered itself immune from obligations
of humanity.

16. The task of the Wbrkshop was not to draft any text but to consider
conceptually how to inprove the situation of victinms w thout eroding existing
commitnments. In that context he noted his distress, as the Chief Prosecutor
of the International Crimnal Tribunals for the forner Yugoslavia and Rwanda,
with the endl ess attention devoted to the formal, |egal characterization of
conflicts - international, internal, arnmed, not armed and so on. It would be
a real humanitarian advance if a fresh approach could help us nove on faster
fromsterile disputes about characterization of conflicts to the protection of
victims.

17. Dr. AM Orar, MP, South African M nister of Justice, who formally
opened t he Workshop, enphasized the w despread interest in South Africa for
human rights and humanitarian |law. He underlined the inportance of the

Wor kshop at a tine when nmany countries in the world were experiencing sone of
the nost brutal and traumatizing internal conflicts. The |ast two decades had
seen many significant changes in the scale, scope and conplexity of both

i nternational and internal arned conflicts.

18. While in recent years the frequency of inter-State wars had been
decreasing, the nunmber of intra-State wars, particularly in the devel oping
countries, had been increasing. MIllions of people had been forced to abandon
their homes as a result of political terror, ethnic cleansing, arnmed conflict
and social violence. These events enphasized the need for the internationa
comunity to tackle internal conflicts nmore seriously. States could no | onger
continue to hide behind the nmantl e of sovereignty and argue that these were
matters essentially within donmestic jurisdiction and therefore outside the
anbit of international |aw.

19. The M nister pointed out that Protocol Il Additional to the Geneva
Conventions did not apply to situations of internal disturbance and tensions
such as riots, isolated and sporadic acts of violence or other acts of a
simlar nature. Those situations represented a “twilight zone” in which sone
of the nbst gruesone atrocities had been comritted and which were likely to go
unpuni shed. The question to be considered was: What is the nature and scope
of protection accorded by international humanitarian | aw and international |aw
generally for victins of internal disturbances and tension?
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20. He suggested for consideration two possible approaches. Firstly, Comon
article 3 to the Geneva Conventions and Additional Protocol Il could wel

provi de a basis on which a flexible and conprehensive framework of regul ation
could start to energe. A second approach would be to | ook at the general |aw
of human rights. It was in this twilight zone that international humanitarian
| aw and the general |aw on human rights could conpl ement each ot her

21. In conclusion, the Mnister enphasized that, while we nust continue to
seek m ni mum st andards of conduct for and treatnent of internal disturbances,
we nust not | ose sight of the necessity to establish |ong-termsolutions. Any
strategy must intend to avert or limt nass popul ation di splacenment and al so
seek to reduce the scale of violence conmitted by warring parties and to
safeguard civilian populations fromthe effects of the conflict. This should
be coupled with a sustained effort to address the root causes.

22. Dr. N. Barney Pityana, Chairman of the South African Human Ri ghts
Conmi ssion, referred to the devel opnment in South Africa and expl ai ned how
t he perspective of m ninmum humani tarian standards would be rel evant for
South Africa today. Additional Protocol Il only covered a conflict once
it had reached the intensity of “armed conflict”.

23. As regards states of emergency, the speaker recalled that the Council of
Europe had clearly spelt out the conditions under which States could declare a
state of energency:

(a) The emergency should be clearly defined and delimted by the
constitution; that is, the existence of a real and inm nent danger shoul d
be clearly spelt out;

(b) De facto states of energency shoul d be avoi ded and energency
rul e should be specifically declared; there was a correspondi ng duty of
notification wherein other States parties should be notified of any recourse
to such measures

(c) The constitution should clearly specify which rights could be
suspended and whi ch ones did not permt derogation and should be respected
in all circunstances

(d) The emergency neasures and derogations from fundanental rights and
liberties should be proportionate to the danger; and

(e) Even in a state of energency, the fundamental principle of the
rule of | aw should prevail

24. The speaker noted the South African Constitution's limts on the

i nposition of states of energency and its table of non-derogable rights. He
recal l ed that the Constitutional Court had ruled the death penalty to be
unconstituti onal

25. Dr. Asbjern Eide, Director of the Norwegian Institute of Human Ri ghts,
exam ned the nature of contenporary conflicts, noting that in 1995 a tota

of 30 wars were waged at 25 |ocations around the world, all of theminternal
and the pattern was continuing. Prior to their escalation into an open arned
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conflict, there were internal tensions, unrest and di sturbances of various
ki nds, sonetines |leading to the collapse of civil order and institutions and
al so affecting courts and the adnministration of justice.

26. Many different actors were involved in these processes of tension and
unrest which unfortunately all too often escalated into open armed conflicts.
He noted that humanitarian law initially had been devel oped in response to
“ordinary” international armed conflicts wherein organized regular armes
faced each other, and the content of humanitarian law clearly reflected its
origin. The disturbances, tensions and lowintensity conflicts which
sometines erupted into nmassive violence had an entirely different character
due partly to the asymmetry between the parties and partly to the |ack of

di sci pline and coherence within some of the parties.

27. VWi le ideally Governnments should nmaintain | aw and order and thereby
ensure conpliance by all inhabitants with donestic |aws ainmed at the
protection agai nst nurder, rape, arson, assault and other brutalities, the
probl em was that under conditions of severe internal unrest the rule of |aw
br oke down or was mani pul ated in ways which undermined its legitinmcy. Human
rights |l aw was al so insufficient under such circunstances, for reasons which
Dr. Eide reviewed in his presentation

28. For these and ot her reasons, there was a need to clarify and recogni ze
m ni mum humani tari an standards of global validity. The traditiona

di stinctions between international humanitarian | aw and human rights | aw nust
not become a barrier preventing the recognition of such standards and their
applicability to all parties involved in conflict.

29. The speaker reviewed the [acunae in conventional |aw and noted that
there was a tw light zone between peace and war which was not fully covered in
a satisfactory way either by human rights Iaw or by international humanitarian
aw. Sunming up, he observed that there were many existing treaties and
identifiable standards, but significant problens renained in four areas:

(a) Where the threshold of applicability of international hunmanitarian
| aw was not reached or disputed,

(b) Where the State in question was not a party to the relevant treaty
or instrunent;

(c) Where derogation fromthe specified standard was i nvoked; and
(d) VWere the actor was not a CGovernnent, but sonme other group

30. He revi ewed sonme of the doubts that had been expressed and concl uded
that through a proper drafting of a declaration the difficulties could be
averted. He enphasized the need for clear rules applicable in all situations
to all actors and concluded that the benefits of respecting such rules should
be self-evident to all responsible actors.

31. Dr Yves Sandoz, Director of International Law and Policy, Internationa
Committee of the Red Cross, noted that the starting point of the Wrkshop was
the recognition that protection afforded to the victinms of internal violence
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covered by international humanitarian | aw was i nadequate; the Wrkshop was
an attenpt to escape fromthe endl ess debate on the applicability of

i nternational |aw and of human rights instrunents in clarifying rules
applicable in all situations.

32. The work towards establishing mnimum humani tarian standards had to neet
four major chall enges:

(a) It must be a truly unifying force and therefore broadly accepted,;

(b) Further thought nust be given to the scope of those standards
which could either apply in all situations of violence or be [imted to those
not covered by international humanitarian | aw

(c) It must not be the hostage of political negotiation with the risk
of becom ng devoid of all substance;

(d) States should not use it as a substitute for their nore detail ed
treaty obligations

33. The four challenges were difficult to nmeet and could prove to be in
contradiction with each other. It was therefore wise to take a step-by-step
and sectoral approach in examining in depth the real problens and questions of
the different actors faced with concrete situations. Such an approach could
consolidate the different aspects of the problemand dinmnish the fear of sone
Gover nment s

34. The I CRC could contribute to sone aspects, for exanple through the

di al ogue it had started with arned forces to better define their possible role
in internal violence not covered by international humanitarian | aw and through
the study it would undertake on the identification of the norms of

i nternational hurmanitarian | aw which were recogni zed as part of internationa
customary | aw

35. The speaker concluded by recalling that the interest of the people whose
fate was at stake had always to be kept in mnd in the work ahead.

36. M. Zdzislav Kedzia, the representative of the United Nations High
Commi ssioner for Human Rights, in a nessage fromthe Hi gh Commi ssi oner
underlined that the international community could not escape fromits
responsibility of reacting adequately to gross violations of human rights
and hurmanitarian crises. The end of the cold war and the debate on the
Secretary-Ceneral's “Agenda for Peace” had led to the recognition that
econoni c disparities and underdevel opnent, together with the | ack of
respect for human dignity and viol ations of human rights, alienation and
discrimnation lay at the source of conflicts. The post-cold war era had
created new opportunities but also newthreats. In many cases, |ong-simering
probl ems, including ethnic ones, had erupted into bitter hostility and even
civil wars.

37. These new chal | enges, including to the United Nations, must go beyond
mlitary interventions. The human rights progranme of the United Nations had
a great potential in this regard. The Hi gh Comm ssi oner hoped that this
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potential would grow in response to the evolving needs. During his first
years in office, he had given priority to establishing, in several instances,
a human rights field presence in order to prevent human right violations from
occurring or continuing. He had also devel oped other means, including through
di al ogue with Governnents and country visits.

38. The idea of m ninmum humanitarian standards, formally born in Turku

Fi nl and, presented, in his opinion, an attenpt to integrate existing human
rights and humanitarian norns into one set of principles relevant to
situations of internal violence. This was an attenpt, at the sane tinme, to

i nprove the protection of people affected by such situations; to bridge the
gap between international humanitarian |aw and human rights; and to raise
guestions related to the methodol ogy of the protection of individuals and the
reponsibility for the violations of the protection to which individuals were
entitled.

39. VWhat ever could be said theoretically about the relationship between
human rights and international humanitarian | aw, the decisive factor in
drafting international instrunents had to be the effectiveness of the
protection in the field. Such a relationship also inplied the need to | ook
nmore cl osely at ways and neans to coordinate nore effectively the work of
bodi es and organi zati ons whose nmandat es enconpassed the objectives of the
two sources of |aw

40. Li ke all new | egislative proposals, the idea of m nimum humanitarian
standards coul d be responded to with the argunent - and the wi dely shared
opinion - that, after a period of standard-setting, the internationa
comunity should focus on inplenentation. The Wrld Conference on Human

Ri ghts attached great inportance to this subject, including by setting the
goal of universal ratification of the basic human rights treaties. So,

al t hough nobody denied that, if necessary, new standards shoul d be el aborat ed,
the preference for inplenentation prevail ed.

41. In its resolution 41/120 entitled “Setting international standards in
the field of human rights”, the General Assenbly had provided an inportant

gui deline for the devel opnent of new | egislative proposals. Mintaining the
hi gh |l evel of existing human rights standards should be the preoccupation of
the international conmunity. Situations should be avoided which could allow
an opportunity to msinterpret or |ower existing human rights standards or
obligations deriving fromthem The Hi gh Conm ssioner proposed that a neeting
of the treaty nonitoring bodies could be advisable to anal yse the proposal of
m ni mum humani tari an standards in the light of their experience.

42. Dr. Francis Deng, Representative of the Secretary-General on internally
di spl aced persons, enphasized that while the focus and scope of the proposed
Decl arati on on M ni mum Hurmani tari an Standards and the work of his mandate on
devel oping a framework for protecting and assisting the internally displaced
were different, he saw them as closely related, overlapping and i nherently

i nterdependent. He explained that the nandate on the internally displaced had
been created with several objectives in mnd: to evaluate existing standards
ininternational lawwith a viewto determning the extent to which they

provi ded protection and assistance to internally displaced persons; to conduct
a simlar evaluation of existing international institutional arrangenents
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relevant to the internally displaced; to undertake country m ssions and enter
into dialogue with Governnents on behalf of the internally displaced; and to
make recomendations for inproved international protection and assistance for
t hem

43. Wth respect to the law, Dr. Deng expl ained that while controversy
persisted on the extent to which existing standards provi ded adequate
coverage, restating the law with reforns, as needed, would have the effect of
bringing into focus and consolidating standards that were otherw se di spersed
and diffused into a nultiplicity of instruments; the result could al so have an
educational value, and the overall effect would be inproved protection and
assistance for the internally displaced. It was with that objective in mnd
that he, with the help of |egal experts fromleading universities, research
institutions, relevant organi zati ons and specialized agencies within the
United Nations systemand in the international comunity, had enbarked on
preparing the Conpilation and Anal ysis of Legal Norms, which was submtted

to the Conm ssion on Human Rights at its fifty-second session

44. The conpil ati on and anal ysis denonstrated that while existing provisions
provi ded a basis for substantial protection and assistance to the internally
di spl aced, there were significant grey areas and gaps whi ch needed to be
renedi ed. Both the Ceneral Assenbly and the Conm ssion on Human Ri ghts had
requested the Representative to work on developing a “framework” for inproved
protection and assistance for the internally displaced. Accordingly, in

coll aboration with | egal experts, the Representative had emnmbarked on the

devel opnent of “guiding principles” which basically restated existing
standards, but also ained at clarifying grey areas and filling the gaps

in protection.

45. In that regard, the Representative reiterated that he saw the initiative
on m ni num humani tari an standards as conpl ementing and nutually reinforcing
his efforts on behalf of the internally displaced, the only difference being
that while one was general and ostensibly conprehensive, applying to al
persons in all situations, the other was specifically focused on one section
of the community: the internally displaced. Both projects stood to benefit
fromcl ose coordination and cooperation

46. M. Adama Di eng, Secretary-General of the International Comm ssion of
Jurists, called for the early establishnent of an International Crim nal

Court. The el aboration of mninmum humanitarian standards shoul d not
overshadow t he speedy establishnment of such a court. Nor should it overshadow
the inmportance of addressing the root causes of violent conflicts, which were
causi ng trenmendous human suffering. |In Africa alone over 10 civil wars were
taki ng place at the present tine.

47. M . Dieng questioned whether the concept of “mnimun’ in the devel opnent
of a body of humanitarian standards applicable in all situations would not be
m sl eading. It mght be used by a Governnment to escape fromits obligations.
He referred to the proposal by the Government of Sweden to renane the
instrument “Humanitarian Standards applicable in all situations”. Such a
title would better reflect the notion that the standards would actually raise
the level of protection in violent conflicts rather than the opposite, which
the use of the word “mnimuni would inply. However, the key question
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remai ned: was there a need for a new declaration? Was not the problem
confronting the world a political problemrather than a | egal one?

48. He rem nded the participants that human rights |law was al so to be
respected in situations of arned conflict, be they international or internal
In relation to humanitarian law, he found the situation in Guatemal a an
interesting case of illustration. There, both parties involved in the arned
conflict had agreed on the enforcenent of sone provisions of the Geneva
Conventions and of Additional Protocol 11, although by definition the
situation as such was outside the scope of application of Additiona

Protocol Il. MNUGUA had in its reports enphasized this acceptance of the
parties. El Sal vador was another situation where the applicability of rules
and principles of international humanitiarian | aw had been recogni zed.
Furthernmore, in the case of Ni caragua versus the United States of Anerica
about mlitary and paramlitary activity, the International Court of Justice
had recogni zed the customary character of international humanitarian | aw
Such an approach ainmed at the recognition of the absolute character of

i nternational humanitarian | aw principles and to ensure that they are
respected in all circunstances.

49. Anot her inportant question related to the responsibility of

non- governnental entities, a conplex issue. M. Dieng pointed to the ongoing
efforts by some Governnents to achieve agreenment within the internationa
conmunity on a condemmation of “gross violations of human rights” committed by
terrorist groups. Wth reference to the struggle by the African Nationa
Congress in the past, the speaker pointed to the difficulty in sone situations
on agreeing on who was a “terrorist” and who a “freedom fighter”

50. In the opinion of M. Dieng, the first priority should be further
pronmoting the existing norns and providing | egal and technical assistance to
Governnents, but also to opposition groups. In the African context, the QAU

shoul d receive assistance with a view to establishing an African Court of
Human Ri ghts and to strengthening the OAU nechani smon conflict prevention

51. M. Dieng suggested that the issue of m ninum humanitarian standards
shoul d continue to be researched. Governments and NGOs fromall regions
shoul d submit their conments so that in a few years' tine an authoritative
opi nion could be expressed as to which road to take.

52. In addition to the prepared and schedul ed addresses, Ms. Rachel Brett
of the Friends World Conmittee for Consultation (Quakers), Ceneva, orally
introduced a witten contribution to the Wrkshop. The contribution stressed
the need to avoid setting new standards that fell short of existing ones.

It specified the problens under discussion as falling into the foll ow ng
categories:

(a) A Governnent will not formally recognize that an armed conflict
exi sts, and the correct |egal regine cannot therefore be applied to the
situation;

(b) The derogation provisions and non-derogabl e rights under the human
rights treaties are inadequately fornul ated; and
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(c) The factual position is questionable and none of the existing
l egal regimes fit neatly.

53. The contribution stressed that it was essential that Governments shoul d
not be able to deny or contest the applicability of international humanitarian
law to situations to which it clearly applied based on the facts. A

Gover nment which derogated fromits obligations under a human rights treaty
because of a public energency threatening the Iife of the nation should not

be able to deny the applicability of at least article 3 of the Geneva

Conventi ons.

1. GENERAL DEBATE ON THE | SSUES

54. The Rapporteur summarized several comments and suggestions nmade during
t he di scussion as follows:

(a) It was necessary to explore in depth sonme issues one at a tine,
gradual 'y building up know edge, to exam ne all situations and to dial ogue
with all actors;

(b) A neeting of the treaty bodies should be held to study the issue
of m ni mum humani tari an standards

(c) The Workshop shoul d devel op gui delines rather than draft text at
this stage;

(d) It was necessary to nmove away fromthe notion of “mninuni in the
devel opnent of standards, and to continue research on the issues involved,

(e) Rel evant norms of international humanitarian |law and human rights
| aw whi ch are recogni zed as part of international customary |aw should be
i dentifi ed;

(f) There was support for the ongoing |ICRC study on norns of
i nternational humanitarian | aw which are recognized as part of internationa
custonmary | aw,

(9) The human rights bodi es shoul d be strengthened;

(h) An anal ytical report on the concept of mininum humanitarian
standards applicable in all circunmstances was needed;

(i) Uni versal ratification of relevant international instrunents and
acceptance of individual conplaints were called for, as was universa
ratification of Additional Protocol Il to the 1949 Geneva Conventi ons;

() The applicability of article 3 conmon to the Geneva Conventi ons
and of Additional Protocol Il should not be denied when a state of emergency
has been decl ar ed.

55. The Rapporteur indicated that the organizers of the Wrkshop were of
the opinion that it would be useful to obtain, at the 1997 session of the
Conmi ssion on Human Ri ghts, a decision or resolution by which the
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Secretary-Ceneral would be requested to undertake an anal ytical study of
t he i ssues involved, including those raised at the Cape Town Wrkshop

A. Issue 1 (Characteristics of the situation)
and | ssue 2 (The actors)

56. In order for the focus to be on the victinms, it was argued that al
situations must be covered by any new docunent. There was, therefore, no need
to specify what these situations were; this would in any case be an inpossible

task if a new docunent really were to cover all potential situations. It was
al so argued that the drafters of the Turku Declaration inplicitly had in m nd
certain conflict situations; they wished to fill |acunae or deficiencies in

the protective systens but they also wished to avoid defining situations.

57. O hers argued that any new rules should only address situations not
covered by other regulations. It was questioned whether the work woul d be
concentrated on the | owest common denoni nator, or whether the debate was about
“the way the law is” or about “how it ought to be”. A distinction had to be
made bet ween what was desirable and what was possi bl e.

58. It was argued that rules in this regard nust be understandable by the
general public, and that the wording of the Martens clause m ght need to be
illustrated and clarified by wording along the lines of the Turku Decl aration
The Martens clause itself would give little guidance to the public at |arge.

59. In the light of the choice concerning the characterization of
situations, the Turku Declaration would need redrafting.

60. One participant expressed the opinion that the object should be
establishing m nimum saf eguards in a state of energency; any new rul e nust
avoi d uni ntended consequences such as allow ng scrutiny of prison conditions
where a state of emergency had been decl ared whereas prison conditions could
not be scrutinized where a state of emergency had not been declared, even if
they were known to have becone worse.

61. As regards coverage, it was pointed out that all conventions constituted
“m ni mun’ conmmitnments, but if this word were to be deleted fromthe phrase

“m ni rum humani tari an standards”, some other specification or phrasing would
be needed, such as “guidelines for” or "“recomendations concerning”. It was
stressed that States which had not ratified any international instrument had
obl i gations under international customary | aw.

62. It was questioned who woul d deci de and at what stage a situation
warranted international attention

B. Issue 5 (Inplications of a new basic docunent)

63. The inplications of a new basic docunment setting out, reaffirmng or
devel opi ng protective regi nes were discussed.

64. It was nentioned that in international circunstances inaction could
someti mes occur and be tolerated where in simlar national situations inaction
woul d be unacceptable. One exanple of international inaction that would be



E/ CN. 4/ 1997/ 77/ Add. 1
page 21

unacceptabl e on a national level was United Nations troops not being nandated
to intervene in atrocities even if they were conmtted in front of their eyes;
anot her was the possible “slow trigger” mechanismfor a prosecutor system
under the planned International Crimnal Court.

65. It was argued that a document on m ni num humani tarian standards woul d
create a powerful tool for use, inter alia, by grass-roots organizations as
it would give jus cogens and the Martens clause a neani ng which woul d be
under standabl e to the public at |arge, young and old alike. A docunent or
decl aration of some kind would have an inportant pronotional value and

i nternati onal humanitarian organi zati ons could benefit greatly from comon
rul es/ st andar ds.

66. On the other hand, it was questioned whether a document on m ni mum
humani tari an standards coul d beconme a tool for fostering understandi ng of
human rights or whether it would beconme a tool for criticizing certain
countries. The Charter of the United Nations contained inportant provisions
governi ng the conduct between States as well as between States and the

United Nations, for instance in Article 2, which any new docunment nust bear in
m nd. However, this |ine of thinking was questioned by others, as the focus
of attention of a docunment on humanitarian standards was the individual, not
the State. It was also argued that the rights of individuals and the duties
of States had been stressed while the duties of the individual had been given
| ess attention.

67. It was hoped that a docunent on mi ni mrum humanitarian standards woul d
not have any negative effect on adherence to Additional Protocol Il and the
application of article 3 cormon to the Geneva Conventi ons.

68. Several participants discussed the effect of mnimum standards and their
i mpl enentati on on other international norms: Wuld they be abused because
they existed in parallel with other international rules? Wuld they becone

a hindrance to other efforts to establish international norms? Wuld they
provoke a chain reaction of calls for simlar standards in fields other than
the humanitarian field? How could a nonitoring nmechani sm be inpl enented?

69. In response to the fear expressed by one participant, it was pointed
out, and exanples were given fromthe experience of the OSCE, that a

decl aration woul d not necessarily be a step towards a treaty, but it would
help interpret international obligations. One participant questioned the need
to reaffirmwhat had already been codified if the declaration were not to go
beyond existing obligations.

70. It was stressed that the discussion had shown that there was a need for
an anal ytical study of all the issues involved, the inplications of a new
docunent and the choice between “soft law’ or “hard |aw solutions to the
probl ems acknow edged.

C. Relaunching the debate

71. Prof. Goran Mel ander, Director of the Raoul Wallenberg Institute of
Human Ri ghts and Humanitarian Law at Lund University, relaunched the debate at
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t he begi nning of the second day of the Wrkshop. He commented on the debate
of the first day and on the issues facing the Wrkshop the second day.

72. As regards |Issue 3 (Lacunae or deficiencies in the |egal regines of
protection), he argued that there were victins of abuse in al nbst every arned
conflict, be it civil war or internal disturbance. It could be that such

abuses were contrary to international customary law, but this uncertainty
woul d sonetinmes nmake it difficult to inplenment international customary | aw.
Accordingly, |acunae and deficiencies had to be discussed agai nst the
background of existing treaties in the field.

73. Wthin human rights Iaw, | acunae existed concerning rules relating to
the adm ni stration of justice. He referred to articles 9 and 14 of the
International Covenant on Civil and Political Rights, which contained

derogable rights, i.e. a State party was entitled to derogate fromthose
rights in tinme of public energency, although the fundanmental guarantees as
prescribed both in article 75 of Additional Protocol | and article 4 of

Addi tional Protocol Il were applicable. Besides, the articles on fundanenta

guarantees were not as far-reaching as articles 9 and 14. O course, this
| acunae could be filled by the adoption of an additional protocol to the
Covenant making articles 9 and 14 non-derogable. Such a sol ution was,
however, not in sight.

74. More inportant | acunae and deficiencies existed, however, within
humanitarian |aw treaties. Regarding the question of howto qualify an arnmed
conflict, Prof. Melander argued that an authoritative ruling was needed which
parties to the arned conflict would be legally obliged to respect. One

possibility was for the United Nations Security Council, acting under
Chapter VII, to undertake to qualify any armed conflict.
75. However, even when conmon article 3 and Additional Protocol | were
applicable, several |acunae still existed, viz.

(a) I nadequat e protection of the civilian population

(b) Uncl ear rul es concerning the use of certain weapons in
non-international armed conflicts, although such weapons were outl awed
in international arned conflicts;

(c) Insufficient rules relating to persons hors de conbat;

(d) | nadequat e provisions relating to humanitarian assi stance;
(e) No protection extended to internally displaced persons; and

(f) No uni versal treaty applicable with respect to refugees from an
armed conflict.

76. As regards |Issue 4 (Reference base and yardstick), Prof. Ml ander nade
reference to the so-called Martens clause. Wthout any doubt, that clause was
of inmportance. However, to the general public the i medi ate neani ng and
consequence of the clause was unclear, because it has been drafted in such

a general way.
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77. Prof. Melander drew a parallel with provisions of human rights which
were nmentioned in a general way in the Charter of the United Nations and which
in 1948 had been given a nore precise content by the adoption of the Universa
Decl arati on of Human Rights. He argued for the adoption of a simlar document
relating to humanitarian law, a “Universal Declaration of Humanitarian Law’ or
of “M ni mum Hurmani tari an Standards”, which would have the advantage of being a
si npl e document which could be used for educational purposes; in the same way
that human rights nust be known to the public in order to be applied and
respected, humanitarian |aw nust be known to be applied and respected.

78. As regards Issue 6 (Risk of |owering standards), Prof. Ml ander referred
to the existence of “mninuni rules in other areas as, for instance, the
Standard M nimum Rul es for the Treatnent of Prisoners. The adoption of such
rules had not led to the lowering of any standards and in nany States
prisoners were accorded treatnent far above the m ninum standard. Treaties
within the field of human rights could be seen as “m ni mum standards” but that
had not prevented States fromgranting individuals nore favourable treatment.
He doubted that “soft |aw’ would have a negative influence on “hard | aw
provi si ons.

D. I ssue 3 (Lacunae or deficiencies), Issue 4 (Need for a common
reference base and yardstick) and Issue 6 (Avoiding setting
standards falling short of existing obligations)

79. It was stressed that people comng fromareas where State structures
were col | apsing had the greatest need of protection. Therefore, any new
docunent should confirm grounds for asylum as flight was the only form of
protection in such cases. Experience showed the need for convergence between
the two fornms of law. Discussion of a “grey zone” would not go very far
rather, one should | ook at the “conmon stock” of human rights |aw and

i nternational humanitarian law. This “comopn stock” would reaffirmthe
principle of humanity.

80. One del egation referred to the Iimts on the proclamtion of a state

of emergency contained in the International Covenant on Civil and Politica

Ri ghts, and the comments by the Human Ri ghts Committee concerni ng derogations
fromarticles 9 and 14 of the Covenant. “The |aw nust be known” by the
general public, by the young and the old, by the civilians as well as by the
mlitary. Perhaps it would be an incentive for States to ratify internationa
instruments if the States knew that opposing actors in a conflict would al so
be bound by the sane rul es.

81. Anot her participant reiterated the view that there existed |acunae in
cases of a state of emergency, thereby contradicting a previous speaker who
had argued that protection of human rights in situations of interna

di sturbance were fully covered.

82. One del egate referred to the three elenents of the Martens cl ause,
nanmely established custom principles of humanity, dictates of public

consci ence, and asked where one could find codified the nmost basic of the
basic rules applicable to all persons. He characterized the present exercise
as a “distillation of existing | aw'.
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83. Anot her partici pant warned agai nst exaggerating the scope of derogation
and al so warned agai nst including non-governnmental groups. Such applicability
m ght indirectly serve as an incentive for the creation of new groups. This
del egate saw sonme nerit in anbiguity of term nology. As regards derogation
“soft law’ could progressively affect “hard law'. 1In this context, a
successi on of reservations and objections to the reservations nade it
difficult to identify core obligations.

84. Sone participants were concerned about the possibility of clarifying
obligations to non-governmental groups, and argued in favour of texts
applicable to all persons in all situations. It was argued that the

devel opnent of rules applicable in all situations m ght be achi eved by

devel oping the Martens clause. On the other hand, it was argued that one nust
not | ook only at part of the problem and ignore the root causes of suffering:
conflicts, arnms transfer problens and denial of the right to devel oprment.

85. One participant illustrated the question of intentional or

non-i ntentional |acunae in the protective reginmes by recalling that in 1972 a
coupl e of dozen of articles were deleted fromthe draft Additional Protocol I
during the last days of negotiation in order to make the text acceptable. The
concl usion was that one would be better off with sinple texts that could be
understood by all. Another participant noted that existing | acunae m ght well
be intentional, but that circunstances m ght have changed.

86. The lack of precision and the anmbiguities in the Martens clause coul d be
overcome in the sanme way as courts had to take into account ambiguities in
national laws. |In general terns, a | egal problemwas presented by those

entities which were not States Menbers of the United Nations.

87. In this context, one participant stressed that the focus should be

on awareness-building rather than on legalistic definitions. Lacunae and
anbiguities could be delicacies for |awers, but the exanple of the Docunent
of the Copenhagen Meeting on the Human Di nensi on of the CSCE certainly
illustrated that the distinction between “soft law and “hard | aw’ was

consi derably overstat ed.

88. Anot her participant stressed that overwhel m ng evi dence from
contenporary conflicts had shown that there was a | acuna in protection. For
the victins it was not very interesting to dwell on whether this |acuna was a
shortcomng of the rules or not. The devel opnent of a tool that could be of
rel evance and help to the victins was necessary. 1In this context, severa
speakers declared their preference for possible new rules that would apply to
“all situations of internal violence not covered by international humanitarian
| aw’ rather than to “all situations”. It was stressed that npst wars were
preceded by human rights violations on a nmassive scale, and a possi ble new
docunent woul d be nore effective if it were clear in its objectives.

89. In this context, it was stressed that |ess attention should be focused
on distinctions between hunman rights law and international humanitarian | aw,
as in practice these two forns of law were closely related and interactive.

VWhen considering the options of “soft” or “hard” law, it nust be remenbered
that the devel opnent of “hard | aw was extremely tine-consum ng. Further



E/ CN. 4/ 1997/ 77/ Add. 1

page 25
study of “gaps” was needed. Killings of civilians in armed conflicts were
taken as “natural”, not as a violation of international humanitarian |aw.
90. In this discussion, one participant recalled that States acted on the

basis of their interests, and that this fact nust be borne in mnd when trying
to develop rules in a new docunent. \atever was produced must be accepted by
States. The only way was to draft provisions that would apply in “al
situations not covered by international humanitarian | aw or national |aw

91. It was argued that “soft |aw’ had nore inpact in countries with a

wel | -devel oped civil society. However, “soft |aw’ provisions could have

i nportant effects on any country as was shown by the “1503 procedure” of the
Commi ssi on on Human Ri ghts which was based on the Universal Declaration and
not on a treaty. One participant stressed that the “1503 procedure” operated
on the basis of nutual agreenent.

92. One participant felt that the debate shifted towards seeing a new
docunment as an educational tool. In such a case, the best road mght be to
establish a governnental task force to devel op a handbook. National |aws
coul d achieve things international |law could not, which was illustrated when,
in the Chiapas conflict, national |aw based on comon article 3 was sufficient
to enable the ICRC to begin operations within seven days.

E. Renewed focus on |ssue 4

93. The need for a common yardstick “applicable in all situations” was
stressed, but it was uncertain how to ensure that non-State actors would fee
bound by such provisions. One participant recalled that all non-governnenta
groups wi shed sone recognition and could therefore be encouraged to foll ow
uni versal rules. Ohers warned against directly or indirectly giving undue

recognition to non-governnental arnmed groups. It was stressed that abuses
were commtted not only by Governnents, and rebel s/guerrillas should al so
be held accountable. This fact was now receiving nore attention. In this

context it was recalled that the Special Rapporteur on El Salvador in one of
his reports had devoted a chapter to the non-State actors.

94. It was stressed that the Turku Declaration in article 17 explicitly
addressed the problem of non-recognition of non-State actors. It was further
stressed that rights also entailed responsibilities. One specific problem of
enforcenent applied in cases where a State could not exercise control over its
territory.

F. | ssue 7 (Conclusions for the future)

95. See part 1V, Concl usions, bel ow
V. CONCLUSI ONS
96. At the Workshop, which was held in the formof a free discussion, the

partici pants agreed on the urgent need to protect those who were exposed to
extrenme suffering resulting froma lack of sufficient protection. However,
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the participants did not attenpt to define the nethod to be used: whether in
the formof “hard law’ or “soft |aw' provisions or whether in the formof a
declaration simlar to the Turku Decl aration

A. CQutconme of the Wrkshop

97. At the concludi ng session of the Wrkshop, which incorporated the
general debate on Issue 7, the participants adopted as the outcone of the
Wor kshop the foll owi ng text:

“Qutcone of the Whrkshop

“1. The United Nations Conmmi ssion on Human Rights shoul d request the
United Nations Secretary-General to undertake, in coordination with the
International Conmittee of the Red Cross, an analytical study of the

i ssues addressed at the Cape Town Workshop on M ni mum Humani tari an
Standards. Governnments, treaty bodies, international organizations,
particularly UNHCR, as well as all regional organizations and

non- gover nnent al organi zati ons should be invited to contribute to

the study as appropriate.

‘2. The anal ytical study should be guided by the urgent need to
protect those who are exposed to extrene suffering resulting fromlack
of sufficient protection. The study should, in the Ilight of the
prevailing experience during recent years, look into all the issues

di scussed at the Cape Town Workshop, including fromthe perspective

of the various actors, assess the need for a United Nations docunent
setting out and pronoting m ni mum humani tari an standards or standards of
humanity applicable in all circunstances, and consider the options for
maki ng use of the study within the United Nations systemincluding, for
exanpl e, at an open-ended seni nar under the aegis of the Comm ssion on
Human Ri ghts.

“3. The Cape Town Wbr kshop encourages Governments, international and
regi onal organi zations as well as non-governnmental organizations and
civil society to pronote a debate on the need for and use of m ni num
humani tari an standards or standards of humanity applicable in al
circunmstances as well as on practical neasures ained at the inprovenent
of the situation of those affected.”

B. | deas advanced during the Wrkshop

98. At the concluding session it was agreed to record in the report a
certai n nunber of ideas advanced during the Wrkshop on how to inprove the
situation of those exposed to extrene suffering owing to the |ack of
sufficient protection. These ideas included the foll ow ng:

1. The transfer of weapons, weapons technol ogy and weapons expertise
shoul d be constrained in cases where it can be suspected that the

reci pient may meke use thereof in contravention of internationa

humani tari an | aw
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2. States parties to Additional Protocol | should make use of the
procedure provided for in article 90 to refer questions of conpliance
with international humanitarian |law to the International Fact-Finding
Conmi ssi on established under that provision

3. All States Menbers of the United Nations nust support the rapid
establ i shment of an effective International Crimnal Court (including
supporting provisions for an independent prosecutor).

4, Parties to an arnmed conflict should be in contact with each other
to clarify the international rules applicable in the given situation

5. VWarring parties should be encouraged to agree on at |east a
m ni mrum of decent behavi our.

6. Conflicting parties should be encouraged to undertake joint

noni toring of specific issues to hinder agents provocateurs from

al l eging that one or the other side is in breach of commtnents it
has undert aken.
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Fri day,

Appendi x 1

Programme (sunmmary)

27 Septenber (09.00-13.30 - Open to nedia)

Openi ng cerenobny

- Formal opening by Dr. A°M Omar, MP, South African M nister
of Justice

- Keynote address: Dr. B. Pityana, Chairnman of the
South African Human Ri ghts Commi ssion

- Dr. Asbjern Eide, Director of the Norwegian Institute of
Human Ri ghts: M ninum Hunmanitarian Standards - The Genera
Appr oach

I nt roductory speakers

- Dr. Yves Sandoz, Director of International Law and Policy,
International Conmittee of the Red Cross (ICRC): M ninmum
Humani tari an Standards and | nternational Humanitarian Law

- Prof. Zdzislav Kedzia, Representative of the High
Commi ssioner for Human Rights: M ni num Humanitari an
St andards and Human Ri ghts

- Dr. Francis Deng, Representative of the United Nations
Secretary-General on internally displaced persons: M nimm
Humani tarian Standards and Internally Displaced Persons

- M. Adama Di eng, Secretary-General of the Internationa
Commi ssion of Jurists (1CJ): M ninmum Humanitarian
St andards - The Concept

Summi ng up by the Rapporteur and consideration of issues to be
di scussed in the general debate

Rel aunchi ng of the debate - contribution by Prof. Giran Ml ander
Director of the Raoul Wallenberg Institute

09. 00
11. 00
14. 30
14. 45 CGeneral debate
Sat urday, 28 Septenber
09. 00
CGeneral debate
14. 00

15. 00

Address by Justice A Chaskal son, President of the South African
Constitutional Court

CGeneral debate



E/ CN. 4/ 1997/ 77/ Add. 1

page 29
Sunday, 29 Septenber
09. 00 General debate
11. 00 Concl udi ng sessi on
12. 30 Press Conference by the Co-Chairpersons,

Justice Richard J. Coldstone and Prof. MR K Rwelanira, and
t he Rapporteur, Anmbassador Nils Eliasson
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Appendi x 2

TEXT OF THE MARTENS CLAUSE AND ARTI CLE 3 COMMON
TO THE GENEVA CONVENTI ONS OF 12 AUGUST 1949

The so called “Martens clause” is included in the preanbul ar part of
t he Hague Convention No. IV of 18 Cctober 1907 concerning the Laws and Custons
of War on Land. It is also included as article 1, paragraph 2 in Protocol
Additional to the 1949 Ceneva Conventions with the foll ow ng wording:

“In cases not covered by this Protocol or by other internationa
agreements, civilians and conbatants remain under the protection
and authority of the principles of international |aw derived from
established custom fromthe principles of humanity and fromthe
di ctates of public conscience.”

Article 3 commpn to the 1949 Ceneva Conventions has the foll ow ng
wor di ng:

“Article 3

“In the case of arnmed conflict not of an international character
occurring in the territory of one of the H gh Contracting Parties,
each Party to the conflict shall be bound to apply, as a m ni mum
the foll owi ng provisions:

“1. Persons taking no active part in the hostilities, including
menbers of arned forces who have laid down their arnms and those

pl aced hors de conbat by sickness, wounds, detention, or any other
cause, shall in all circunstances be treated humanely, w thout any
adverse distinction founded on race, colour, religion or faith,
sex, birth or wealth, or any other simlar criteria.

“To this end, the followi ng acts are and shall remain prohibited
at any tine and in any place whatsoever with respect to the
above-nenti oned persons:

“(a) Violence to life and person, in particular nurder of
all kinds, nutilation, cruel treatnent and torture;

“(b) Taking of hostages;

“(c) CQutrages upon personal dignity, in particular
hum i ati ng and degradi ng treatnent;

“(d) The passing of sentences and the carrying out of
executions w thout previous judgenent pronounced by a regularly
constituted court, affording all the judicial guarantees which
are recogni zed as indi spensable by civilized peopl es.

“2. The wounded and sick shall be collected and cared for
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“An inpartial humanitarian body, such as the Internationa
Committee of the Red Cross, nmay offer its services to the Parties
to the conflict.

“The Parties to the conflict should further endeavour to
bring into force, by neans of special agreenments, all or part of
t he other provisions of the present Convention

“The application of the preceding provisions shall not
affect the legal status of the Parties to the conflict.”



