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| nt r oducti on

1. The present report is the final report submitted to the Comr ssion on
Human Ri ghts by M. Bacre Waly Ndi aye, the Special Rapporteur of the

Commi ssi on on Human Rights on extrajudicial, sumrary or arbitrary executions,
and M. Param Cumaraswamy, the Special Rapporteur of the Comm ssion on

Human Ri ghts on the independence of judges and | awers, pursuant to
resolution 1996/79 of the Comm ssion on Human Rights entitled “the situation
of human rights in Nigeria”.

2. Due to the fact that the Special Rapporteurs have been unable to
undertake a fact-finding mssion to Nigeria, the present report should be read
in conjunction with the interimreport that the Special Rapporteurs subnmitted
to the fifty-first session of the General Assenbly (A/51/538). 1In the event
that the Special Rapporteurs are able to undertake the requested m ssion prior
to the fifty-third session of the Conmi ssion on Human Rights, it is their
intention to submt a report of their findings, either in witten formas an
addendumto the present report or orally, to that session of the Conm ssion

3. The present report is divided into four chapters. Chapter | contains
the terms of reference of the respective nandates of the two Specia
Rapporteurs. Chapter Il contains a sunmary of the comruni cati ons between the

two Speci al Rapporteurs and the Government of Nigeria between the finalization
of the interimreport and the date on which the present report was finalized.
Chapter 111 contains replies fromthe Governnent of Nigeria to allegations of
extrajudicial, summary or arbitrary executions and allegations sent by the
Speci al Rapporteur on the independence of judges and | awers. Chapter 1V
contains the prelimnary observations of the Special Rapporteurs pending their
visit to Nigeria.

. MANDATE

4, The fifty-second session of the Comm ssion on Human Ri ghts adopted

Wit hout a vote resolution 1996/79 of 23 April 1996. |In this resolution, the
Commi ssi on expressed its deep concern about violations of human rights and
fundanental freedons in Nigeria and called upon the Government of Nigeria
urgently to ensure their observance, in particular by restoring habeas corpus,
rel easing all political prisoners, trade union |eaders, human rights advocates
and journalists who are at present detained, guaranteeing freedom of the press
and ensuring respect for the rights of all individuals, including persons

bel onging to mnorities. It also called upon the Government of Nigeria to
accede to the request of the Special Rapporteurs on extrajudicial, summary or
arbitrary executions and on the independence of judges and |awers to pay a
joint investigative visit to Nigeria. Further, the Conmm ssion called upon the
Governnment of Nigeria to cooperate fully with the relevant mechanisnms of the
Commi ssion on Human Rights. Finally, it requested the two thematic Specia
Rapporteurs who had requested a joint investigative visit to the country to
submit to the Commission at its fifty-third session a joint report on their
findings, along with any observati ons of other relevant nmechani sns, in
particul ar the Working Group on Arbitrary Detention, and requested themto
submit an interimreport to the CGeneral Assenbly.
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5. In resolution 1996/ 74 the Conmmi ssion on Human Ri ghts requested the
Speci al Rapporteur on extrajudicial, summary or arbitrary executions to
continue to exam ne situations of extrajudicial, summary or arbitrary
executions. In resolution 1994/41 the Conmi ssion requested the Specia
Rapporteur on the independence of judges and |lawers, inter alia, to inquire
into any substantial allegations regarding attacks agai nst the i ndependence of
judges and | awyers transmtted to himand to report his conclusions thereon

6. In resolution 51/109, the General Assenbly regretted that the Governnent
of Nigeria had not enabl ed the Special Rapporteur on the independence of
judges and | awyers and the Special Rapporteur on extrajudicial, sumuary or
arbitrary executions to visit the country before presentation of their report
to the Assenbly, and urged the Governnent of Nigeria to cooperate fully with
them during the joint investigative mssion to Nigeria mandated by the

Commi ssion on Human Rights, and with the rel evant mechani snms of the Comm ssion
on Human Rights.

1. COMVUNI CATI ONS BETWEEN THE SPECI AL RAPPORTEURS
AND THE GOVERNMENT OF NI GERI A

7. On 4 Cctober 1996, the Pernanent Representative of Nigeria to the

United Nations O fice at Geneva replied to the letters of the Specia
Rapporteurs, dated 30 July and 6 Septenber 1996, respectively. The Pernanent
Representative reiterated the Governnment's conmitnment to accede to the request
of the Special Rapporteurs to carry out a joint investigative visit to

Ni geria. He also inforned the Special Rapporteurs that since March 1996, the
Governnment of the Federal Republic of Nigeria “has been seized with the
managenment of a nunber of successive visits to Nigeria, such as the

United Nations Fact-Finding Mssion, the African Comm ssion on Human and

Peopl es’ Rights, the Commonwealth Mnisterial Action Goup, the United Nations
Goodwi Il Mssion to Nigeria and Caneroon (...) and many others”. In addition
he stated that “the CGovernnent and people of Nigeria have commtted thensel ves
to the faithful and orderly inplenentation of our Programre for Transition to
Cvil Rule (...)”. The Pernmanent Representative further stated that as a
consequence of these visits, it had becone difficult to accede to the request
of the Special Rapporteurs to carry out a mission to Nigeria in the specified
time-frame. Upon instruction of the CGovernnent of the Federal Republic of

Ni geria, he reiterated Nigeria's willingness and readi ness to wel cone the
Speci al Rapporteurs and proposed the | ast week of Novenber 1996 or the second
week of Decenber 1996 as possible dates for the visit.

8. On 7 Cctober 1996, the Special Rapporteurs informed the Government of

Ni geria that they were pleased to accept the invitation of the Governnent. In
addition, they expressed their preference for the first alternative proposed
by the Governnent, i.e. the |ast week of November 1996. |In view of the

fact that the Special Rapporteurs believe that this m ssion would require a

m ni mum of 10 working days in the country, they suggested that the m ssion
shoul d tentatively take place from 25 Novenber to 5 Decenber 1996. The
Speci al Rapporteurs al so enclosed for the information of the Governnent

the standard ternms of reference for fact-finding nmssions by Specia

Rapport eurs/ Representatives of the Conmm ssion on Human Ri ghts.
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9. On 8 Novenber 1996, the Permanent Representative acknow edged recei pt of
the letter of 7 Cctober 1996 and inforned the Special Rapporteurs that upon
recei pt of the precise details of the mission, the Government would al so be

i nformed. Subsequently, a note verbale, dated 18 Cctober 1996, was received
fromthe Permanent M ssion in Geneva requesting further clarification fromthe
Centre for Human Ri ghts regarding a nunber of issues:

(a) As to the precise mandate of the rapporteurs, it was the
under st andi ng of the Government that in accordance with the operative part
of resolution 1996/ 79 the rapporteurs are “thematic” and not “special”
rapporteurs; the ternms of reference sent by the two rapporteurs did not seem
to be neant for thematic rapporteurs;

(b) The Governnent sought assurances that the thematic rapporteurs
woul d work strictly within their express nandate;

(c) Wil e assuring the rapporteurs unfettered access to persons and
pl aces in order to discharge their mandate, the Governnent requested that
matters concerning their itinerary and the places and persons to be visited
shoul d be nutually agreed between the rapporteurs and the officials of the
Ni geri an Governnent;

(d) “As per the rapporteurs' earlier request to visit Nigeria
from9-17 Cctober 1996 (...) which was accepted in principle, it [was] the
Governnment's view that there [was] no conpelling reason to extend the visit
any further.” In this regard, the Covernnent of Nigeria expected the
rapporteurs “to propose, for discussion, an itinerary for a week's visit”.

10. The Governnent further stated:

“Neverthel ess, the Governnment of Nigeria wishes to state that owing to
the inmpending visit of the Commnwealth Mnisterial Action G oup (CMAG,
| ocal government elections on [a] party basis and the ongoi ng
consolidation of newWwy created states, all scheduled to take place in
the nonth of Novenber 1996, we regret to say that the 25th of

Novenber 1996, the first date which the rapporteurs have expressly
preferred, is not convenient to Nigeria. The Federal Government of

Ni geria, therefore, craves the indul gence of the thematic rapporteurs to
consi der the second alternative (...) for the visit to take place in the
second week of Decenber 1996, for one week only.”

11. On 24 Cctober 1996, the United Nations Hi gh Comm ssioner/Centre for
Human Rights transmtted to the Permanent M ssion of Nigeria a note verbale
inform ng the Permanent M ssion that in the discharge of their nandates, al
speci al rapporteurs of the Commi ssion on Human Rights act in their capacity as
i ndependent experts. It is thus within their discretion to propose to the
Government of any country which they would wish to visit a progranme that they
considered to be relevant to their nmandates. The note verbale also stated
that it remmi ned, of course, the prerogative of the Government to approve the
proposed dates, programmes and itinerary. As regards the ternms of reference,
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the Permanent M ssion was infornmed that those attached to the letter of the
Speci al Rapporteurs dated 7 Cctober 1996 were the standard ternms of reference
whi ch are used for country visits of all special rapporteurs of the Comm ssion
on Human Ri ghts, both thematic and country-specific.

12. On 25 Cctober 1996, the Special Rapporteurs, in reply to the note
verbal e of the Permanent M ssion of Nigeria of 18 Cctober 1996, stated that in
their viewthe terns of reference attached to their letter of 7 Cctober 1996
are the standard m ni mum guarantees required for any m ssion to be conducted
by special rapporteurs of the Comm ssion on Human Rights. The Specia
Rapporteurs stated that the acceptance of these ternms of reference by the
Governnment of Nigeria would therefore be a prerequisite for undertaking the

m ssion. Furthernore, the Special Rapporteurs informed the Government that
they would wish to visit several regions of the country, for instance Lagos,
Abuj a, Kaduna, Kano and Port Harcourt, and that in their view the m ssion
woul d require a mnimum of two weeks. At the tine the present report had been
finalized, the Special Rapporteurs had received no direct reply to this
letter. Finally, the Special Rapporteurs stated that until these two issues
were clarified, it would be prenmature to consider the second alternative
proposed by the Governnent, i.e. the second week of Decenber, or to propose an
itinerary for a week's visit.

13. The Governnent acknow edged recei pt of the note verbale
on 25 Cctober 1996

14. The Permanent M ssion of the Federal Republic of Nigeria to the

United Nations Ofice at Geneva transmitted to the Centre for Human Rights a
note verbal e dated 6 Decenber 1996, which refers to the letter of the two
Speci al Rapporteurs to the Pernanent M ssion of 25 October 1996 concerning the
proposed joint investigative mssion to Nigeria. Due to the seriousness of
the allegations contained in this note verbale, the Special Rapporteurs
consider it inportant to reproduce verbatimthe substantive portions of the
note, which read as foll ows:

“In this regard, the Pernmanent M ssion of N geria w shes to set
out hereunder the following coments of the Federal Government of
Ni geri a:

“a. It will be recalled that, in the Mssion's Note No. 262/96 of

Oct ober 1996, it was made clear that, owing to the inpending visit of
the Commonwealth M nisterial Action Goup (CMAG to Nigeria - a visit to
whi ch the Governnment of Nigeria had committed itself much earlier - the
visit to Nigeria could not begin on 25 Novenber 1996 under the option
whi ch the Special Rapporteurs had expressly preferred because it would
not be convenient for the Governnment. The visit by CMAG actual ly

took place from19 to 22 Novenber 1996. It was certainly not possible
for Governnent to accommpdate another inportant visit around

25 Novenber 1996, having regard to the time and efforts usually expended
in the preparation for such neetings. That in fact had infornmed
Governnent's preference for the second week in Decenmber 1996 for the
visit to Nigeria by the Special Rapporteurs;
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“b. The Thematic Rapporteurs left no one in doubt that they were
prepared to consider and accept the Governnent's 2nd option of

m d- Decenber once the issues of the terns of reference and duration of
visit were sorted out. In fact, the Governnent of Nigeria and the
Themati ¢ Rapporteurs had opened a communication line to sort out issues
concerning the visit. There was no outright rejection of Government's
proposal by the Thenatic Rapporteurs nor was there any indication that
the Governnent was 'reneging’ or had becone 'recalcitrant inits
attitude' towards the visit. It is a matter of regret that one of the
two Rapporteurs has chosen to characterize a sovereign state, Nigeria,
which is engaged in consultations, as 'recalcitrant’;

“c. VWil e the Federal Covernnent of Nigeria was giving active
consideration to the issues relating to the terms of reference and
duration of the visit, the Thematic Rapporteurs had at different

i nternational neetings conducted thenselves in a manner that could
underm ne the spirit of the dialogue. The statenents and utterances
credited to the two Thematic Rapporteurs were not only unfortunate, they
were al so capabl e of undermning the inpartiality and integrity of these
i ndependent and neutral experts appointed by sovereign i ndependent
states in the Commi ssion of Human Rights in which Nigeria is an active
menber. W view the statenents and utterances of the two Rapporteurs as
capabl e of conprom sing their independence and neutrality;

“d. Specifically, M. Bacre Waly Ndi aye, Special Rapporteur

on extrajudicial, sumrary or arbitrary executions, had, for

i nstance, accused Nigeria of being responsible for the death of

M's. Kudirat Abiola. He nade these remarks at an international sem nar
organi zed by Amesty International in Port Louis, Mauritius, on

25 Cctober 1996. Wile castigating Nigeria for the deaths in Nigerian
prisons, M. Ndiaye said that the death of Ms. Abiola was the result of
"killing by government officials';

“e. The joint introductory statement of the two Thematic Rapporteurs
delivered by M. Cumaraswany, the Special Rapporteur on the independence
of judges and lawers, in the Third Conmittee of the Fifty-first Session
of the United Nations General Assenbly was, to all intents and purposes,
condemmatory of the Governnent of Nigeria. The report contained
concl usi ons which the two Rapporteurs had reached w thout hearing the
views of the Governnent of Nigeria. It was based purely on unverified
reports. The interimreport was not only condematory of the
Governnent, it was mischievous in intent, having been issued | ong before
25 Novenber 1996, the date on which the Themati c Rapporteurs had pl anned
to begin the visit to Nigeria. It contained spurious allegations which
the Thematic Rapporteurs had concocted to serve their interests, and

per haps, those of N gerian detractors. By issuing such a tendentious
report, they not only exceeded their mandate but abused the I ai d-down
procedure when they called upon the United Nations CGeneral Assenbly to
"adopt appropriate stern nmeasures' against Nigeria, even before the
wor |l d body had the tine to consider the so-called interimreport;

“f. Wil e Governnment reaffirnms its conmtnent to cooperate with the
Uni ted Nations Conm ssion on Human Rights and all its nechanisnms, it has
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serious reservations on the integrity and inpartiality of these two
Themati ¢ Rapporteurs. As independent and neutral experts appointed by
states, they have jointly and severally shown very little or no regard
for patience, details and circunspection. Their actions betray their
zeal ousness to condem the CGovernnent of Nigeria before "trial’

“g. In the circunstances, the Governnment of Nigeria seriously doubts

t he conpetence and rel evance of these Thematic Rapporteurs to conduct an
inmpartial, fact-finding mssion to Nigeria and to faithfully report
their finding w thout bias;

“h. Be that as it may, the invitation extended by the Governnment stil
stands.”
15. In a nmeeting with the Hi gh Conm ssioner for Human Ri ghts

on 10 Decenber 1996, the Permanent Representative of the Federal Republic of
Nigeria to the United Nations O fice at Geneva conveyed the concerns of his
Governnment regarding the two Rapporteurs, but reiterated the Governnent's w sh
to continue to cooperate with the Conm ssion on Human Rights and, to this end,
the invitation to the two Special Rapporteurs still stood. However, the

Per manent Representative indicated that the Governnent of Nigeria still sought
clarification on the ternms of reference of the visit and the duration of the
visit. The Pernmanent Representative expressed the desire of his Governnent to
send representatives fromN geria to Geneva to negoti ate these outstandi ng

i ssues with the Hi gh Conm ssioner

16. The Hi gh Conmi ssioner inforned the Permanent Representative that he

| acked the authority to negotiate on behalf of the Special Rapporteurs because
they were independent experts. However, he did assure the Permanent
Representative that the note verbale of 6 Decenber and the desire of the
Governnment to resolve the outstanding i ssues would i medi ately be transmtted
to the two Special Rapporteurs.

17. In a letter dated 18 Decenber 1996, the Special Rapporteurs wel conmed the
fact that the invitation of the Government for themto visit still stood.

Wth regard to specific dates for a visit, they proposed to travel to Nigeria
in the latter half of February follow ng the end of Ranadan. The Specia
Rapporteurs, however, also reiterated their position that the standard termns
of reference that they had transnitted to the Government, which they viewed as
general principles, should be accepted by the Governnent before they undertook
the mission. They noted that the specific details of the mssion, such as the
| ocations and officials to be visited, were nmatters which nmust be mutually
agreed upon. Neverthel ess, they enphasized that Special Rapporteurs usually
reserve only half of their tine for official neetings and were free to
organi ze for thenselves informal neetings with non-governnental organizations
and private individuals as appropriate. Wth regard to the duration of the

m ssion, they still considered that a m ssion that envisaged travelling to
several cities in Nigeria would require nore than one week, but they expressed
their willingness to discuss this issue and to take the views of the

Government into consideration
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18. Regardi ng the proposal of the Government to hold nmeetings in Geneva to
di scuss these issues, the Special Rapporteurs informed the Permanent
Representative that pre-existing commtments in their respective countries
prevented themfromtravelling to Geneva. As an alternative, they had
requested the Centre for Human Rights (Activities and Programmes Branch) to
provide to the Governnent any clarification that it mght seek and to explain
their intentions to the representatives of the Governnent.

19. Pursuant to this proposal, a neeting was held between representatives of
the Federal Republic of Nigeria and the Secretariat on 14 January 1997. The
Ni geri an del egation was led by Dr. A H Yadudu, Special Adviser (Lega

Matters) to the head of State, Commander-in-Chief of the Armed Forces. Also
in attendance at the neeting on behalf of the Federal Republic of Nigeria
wer e Anbassador Ej oh Abuah, Pernanent Representative of Nigeria to the

United Nations Ofice at Geneva; M. A B. Rindap, Mnister, Internationa
Organi zations Directorate, Mnistry of Foreign Affairs; Dr. Orobola Faschun

M ni ster, Permanent M ssion of Nigeria to the United Nations O fice at Geneva,
and M. C. U Ownam Senior Counsellor, Permanent Mssion of Nigeria to the
United Nations Ofice at Ceneva.

20. At the neeting, the Secretariat presented an aide-nénoire to the

Ni gerian del egation providing clarification on some of the issues raised in
the note verbale of 6 Decenber 1996. The main points addressed were as
fol |l ows:

(a) Concerning the standard terns of reference, the Special
Rapporteurs stated that these should remain the basic framework for the
m ssi on;

(b) Concerning the dates and duration of the visit, the Special
Rapporteurs indicated that they woul d be available to undertake the m ssion
between 15 and 28 February 1997. They further noted that a m ni mum of
10 worki ng days was required in order to be able to travel to different parts
of the country. They also proposed that one staff nenber of the Centre would
travel several days earlier in order to prepare neetings for the Specia
Rapporteurs;

(c) Concerning the regions to be visited in Nigeria, the Special
Rapporteurs expressed the wish to travel to the follow ng towns: Lagos,
Abuj a, Port Harcourt, Kaduna and Kano;

(d) Concerning the authorities to be nmet in N geria, the Special
Rapporteurs provided a detailed Iist of the authorities they wish to meet;

(e) Concerning the issue of detained persons, the Special Rapporteurs
noted that they wished to neet with a nunber of detained persons and thus
requested free access to prisons and places of detention

(f) Concerning the issue of reports, the Special Rapporteurs noted
that an interimreport would be submtted by themto the fifty-third session
of the Conmi ssion on Human Rights and, if the mssion took place, a separate
joint report on the m ssion would be issued.
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21. At the neeting of 14 January, the representatives of the CGovernnment of
Ni geria sought clarification and assurances on the follow ng four issues:

(a) Concerning the duration of the visit, the representatives
guesti oned why the Special Rapporteurs had initially requested a visit of
ei ght days, but had nore recently requested a visit of |onger duration

(b) Concerning the programme and terns of reference, the Governnent
asked for clarification of the terns “unfettered access” and “restricted
areas”, which were contained in the standard ternms of reference, and the
reasons for the requested access to such areas;

(c) The Governnent sought assurances that the Special Rapporteurs
woul d conduct themsel ves specifically and exclusively within the scope of the
mandat e

(d) The Governnent expressed the view that the Special Rapporteurs had
conprom sed their inmpartiality and, therefore, there were serious concerns on
the part of the CGovernnent concerning the integrity and inpartiality of the
Speci al Rapporteurs. They requested that these concerns be conveyed to the
Speci al Rapporteurs and that the reactions of the Special Rapporteurs to these
concerns be comuni cated to the Governnent.

22. In a note verbal e dated 20 January 1997, the Permanent M ssion of

Ni geria provided a prelimnary reaction to the aide-nénpire given to the
representatives of Nigeria during the neeting of 14 January. The observations
are as foll ows:

(a) Concerning the terns of reference, the Permanent M ssion stated
that it was awaiting clarification of the term*®“restricted areas”, and
consi dered that it was not advisable for the Special Rapporteurs to visit
these areas fromthe point of view of N geria' s national security;

(b) Concerning the dates and duration of the proposed m ssion, the
Per manent M ssion noted that the CGovernnent was still of the opinion that the
Speci al Rapporteurs could conplete their visit within one week. It also
stated that the issue of the duration of the visit would first need to be
clarified before the Government could decide on the issue of the arrival of a
United Nations staff nenber before the arrival of the Special Rapporteurs;

(c) Concerning the regions to be visited, the Permanent M ssion stated
that the Governnment had no objection to the proposed visit to the five towns
nentioned in the aide-nénoire,;

(d) Concerning the authorities to be net, the Permanent M ssion
poi nted out that enough tinme was needed to book appointnments with the persons
mentioned in the list annexed to the aide-nénoire. The Pernmanent M ssion al so
requested the nanmes and positions of the regional and local officials with
whom t he Speci al Rapporteurs had expressed an interest in neeting;

(e) Concerning the issue of detained persons, it noted that the
Governnment had no objection to these neetings; however, information on the
dates and tinmes of the visits was requested in order to facilitate interviews;
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(f) In addition, it repeated that the CGovernnent needed to be assured
of the inpartiality and i ndependence of the two Special Rapporteurs.

23. The foll owing note containing the reactions of the Special Rapporteurs
to the concerns of the Governnent about their integrity and inmpartiality was
attached to a letter dated 20 January 1997 to the Permanent Representative of
the Federal Republic of Nigeria to the United Nations O fice at Geneva.

“(1) Wth regard to the concern expressed by the Government of

Ni geria that the Special Rapporteur on extrajudicial, summary or
arbitrary executions, M. Bacre Waly Ndi aye, is reported on the occasion
of the Amesty International neeting in Port Louis, Mauritius, in

Oct ober 1996 to have stated that the Government of Nigeria killed

Ms. Kudirat Abiola, the Special Rapporteur wi shes to conmunicate to
the Governnent of Nigeria that the attributed statenment appears to have
been m stakenly reported. Rather than having stated any concl usions
about the responsibility of the Governnent of Nigeria, the Special
Rapporteur wishes to clarify that he stated only that he had 'received
al l egations that governnent officials were responsible for the death of
Ms. Abiola'. For M. Ndiaye, this acknow edgenent is a statement of
fact and is not in any way a determ nation on his part. Consequently,
M. Ndiaye trusts that, in conmunicating this clarification to the
Government of Nigeria, there remains no reason to doubt his
inmpartiality.

“(2) Wth regard to the Governnent of Nigeria s concern that the
Speci al Rapporteur on the independence of judges and | awyers,

M. Param Cumar aswany, expressed definitive conclusions in his
statenment of 18 Novenmber 1996 before the fifty-first session of the
CGeneral Assenbly, the Special Rapporteur wi shes to convey to the
Governnment of Nigeria the foll ow ng:

' The Speci al Rapporteur on the independence of judges

and | awers, together with the Special Rapporteur on
extrajudicial, summary or arbitrary executions, was required
by Comnmi ssion resolution 1996/79 to report to the
fifty-first session of the CGeneral Assenmbly. This

requi rement was known to the Government of Nigeria. In
possessi on of considerable information relating to all eged
serious violations of human rights in Nigeria, and in the
absence either of a substantive response fromthe Government
concerning specific allegations transmtted during the year
or of the opportunity to visit the country, the Special
Rapporteurs were thus required at least to informthe
Ceneral Assenbly about the substance of allegations received
and to draw such prelimnary conclusions as may be possible
by reference to, e.g., declared | aws and acknow edged
practices. Fromthis perspective, the Special Rapporteur on
t he i ndependence of judges and | awers fails to see that any
of his statenents, including conclusions prelimnarily
drawn, could be viewed as bringing into question his
inmpartiality'.”
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24. In a letter dated 22 January 1997 to the Permanent Representative, the
followi ng note was transmtted on behalf of the Special Rapporteurs in
response to the note verbale 18/ 97 dated 20 January 1997:

“(1) 1In response to the request of the Pernanent M ssion of the
Federal Republic of Nigeria to the United Nations Ofice at Geneva
seeking clarification of the term'restricted areas’ contained in
paragraph 1 of the standard terms of reference, the Special Rapporteurs
are not aware that any of the cities that they have requested to visit
isin arestricted area or that any part of the cities is demarcated as
restricted.

“(2) As to why the proposed visit has been extended by 8 days to

14 days, the Special Rapporteurs reiterate their view that visits to
Lagos, Abuja, Port Harcourt, Kaduna and Kano, all of which would entai
several neetings with governnment and non-governnental officials, require
a mninmm10 to 14 days. Further, they would note that the duration of
this visit is conparable to the duration of m ssions they have
undertaken to other countries. The proposal that a visit for a period
of 8 days be made in October 1996 was based upon the overriding wi sh of
the Special Rapporteurs to visit Nigeria prior to submtting their
report to the General Assenbly and in view of the limted tinme avail able
to themowing to prior commtnments and owing to the deadline for

subm ssi on of reports.

“(3) Wth respect to the issue of an advance party of a United Nations
staff nmenber to Nigeria, the Special Rapporteurs would propose that one
menber of the Secretariat travel to Nigeria three days in advance of
their arrival, i.e. arrive in Nigeria on 12 February.

“(4) Wth respect to the issue of authorities to be met, the Special
Rapporteurs note that they are not in a position to provide the nanmes
and positions of representatives of |ocal and state adm nistration of
the different states. However, in general, the Special Rapporteurs w sh
to nmeet local and state authorities in the cities to be visited who are
responsi ble for the adnministration of justice, including those in charge
of policel/security, courts, prisons and other places of detention such
as remand centres.”

25. Al t hough the Special Rapporteurs do not wish to address all of the
points raised in the note verbale of 6 Decenber 1996, they would note the
following facts. First, and forenpst, it should be recalled that the two
Speci al Rapporteurs first requested perm ssion fromthe Government of Nigeria
to undertake a fact-finding mssion in Novenber 1995. 1In the interim

three concrete dates had been proposed for the nmission: 7-20 July 1996,

9-17 COctober 1996 and 25 Novenber to 5 December 1996. On each occasion the
Government of Nigeria found the dates to be inconvenient.

26. Second, contrary to what was inplied in the note verbale
of 6 Decenber 1996, the latter dates were proposed by the Government
and not the Special Rapporteurs. In its letter of 4 October 1996, the
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Government of Nigeria infornmed the Special Rapporteurs that it would be

willing to receive the Special Rapporteurs in the |ast week of Novenber 1996
or the second week of Decenber; the Special Rapporteurs chose the first
alternative. |If the Governnment had conmitted itself to the end of November to

the CMAG much earlier, then why did it suggest the |ast week of Novenber to

t he Speci al Rapporteurs? Further, in their letter of 25 October 1996, after

t he Government had infornmed themthat the dates were inconveni ent and had

rai sed questions concerning the ternms of reference, the Special Rapporteurs
clearly expressed their viewthat it would be premature to consider the second
alternative before the issues concerning the terms of reference and the
duration of the visit were resol ved.

27. Third, in his letter of 6 Septenber 1996, the Special Rapporteur on the
i ndependence of judges and | awyers had rem nded the Government that the

Commi ssi on on Human Ri ghts had requested the two Themati c Rapporteurs to
submt an interimreport to the General Assenbly. The Government was further
informed that if the Rapporteurs had not received a reply by 23 Septenber to
their request to have the m ssion take place from9 to 17 Cctober, dates which
had been proposed on 18 June, that they would be conpelled to prepare the
interimreport solely on the basis of information that had been received from
non- gover nnental and intergovernmental organizations. In the view of the
Speci al Rapporteurs, they were mandated to submit an interimreport
irrespective of the fact that they had not been able to undertake the
fact-finding mssion.

28. In this regard, it should also be noted that the deadline for the
submi ssion of reports to the General Assenbly was 30 Septenber 1996. This
deadl i ne i s based upon the fact that the General Assenbly requires al
United Nations documents to be circulated sinultaneously in the six officia
| anguages; the Secretariat requires a mninumof six weeks to translate and
print documents in the six |anguages. On an exceptional basis, the Specia
Rapporteurs were granted an extension to allow them an opportunity to
undertake the mission prior to drafting the interimreport.

29. Fourth, the allegations contained in the interimreport are based upon

i nformati on received fromreliable non-governnental organi zations, the report
of the Secretary-General on his nmission to Nigeria and the observations of the
Human Ri ghts Conmittee. Further, it should be enphasized that all allegations
contained in the interimreport had been transmitted to the Government during
the course of 1996 by special rapporteurs and working groups of the Conm ssion
on Human Rights, including the Special Rapporteurs on extrajudicial, summary
or arbitrary executions, on the question of torture and on the independence of
judges and | awyers and the Working Group on Arbitrary Detention. Despite the
fact that the Governnent had been requested by each of these nmechanisnms to
provi de a response to the allegations, none of the mechani sns had received a
substantive reply fromthe Governnent during the course of 1996. The
Governnment finally provided a reply to allegations transmtted by the Specia
Rapporteur on extrajudicial, summary or arbitrary executions and the Specia
Rapporteur on the independence of judges and |lawers in the second half of
Decenber 1996.
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I11. REPLIES FROM THE GOVERNVENT TO ALLEGATI ONS OF EXTRAJUDI CI AL,
SUMVARY OR ARBI TRARY EXECUTI ONS AND TO ALLEGATI ONS SENT BY THE
SPECI AL RAPPORTEUR ON THE | NDEPENDENCE OF JUDGES AND LAWERS

30. On 17 Decenber 1996, the Governnent provided a reply to the urgent
appeal of the Special Rapporteur on extrajudicial, summary or arbitrary
executions dated 6 May 1996, containing allegations of acts of harassnent
and intimdation by nenbers of the Nigerian del egation during the
fifty-second session of the Conmi ssion on Human Rights in CGeneva agai nst

M. Innocent Chukwuna (see A/51/538, para. 38). The CGovernnent stated that
this person, who was well known in Nigeria, had never been threatened or
harassed by the del egation, nor had he previously been threatened by security
forces in Nigeria. |In addition, the Government provided the Specia
Rapporteur with replies to the cases containing allegations of extrajudicial
summary or arbitrary executions which had been sent to the Governnment by the
Speci al Rapporteur on 4 June 1996 (see A/ 51/538, paras. 39-40).

31. The Governnent forwarded a report fromthe Inspector-General of the

Ni gerian Police Force, and stated that fromthis docunment it appeared that the
deat hs were not cases of extrajudicial, summary or arbitrary executions by
those in authority but “a clear case of murder caused by acci dental discharge
of firearns”.

32. I nformati on was al so provided on the follow ng cases:

(a) Concerning the case of Prince A Ayanpl owo, the Government
i nformed the Special Rapporteur that the police investigation so far was
i nconcl usi ve since the suspect, an ex-sergeant of police, was on the run. He
had, however, been dismi ssed fromthe police force and has been decl ared
wanted for further investigation

(b) Concerning the case of the alleged killing of three mnors naned
Gabriel M Lucky, aged 12, Kpannem Ni codi mus, aged 13, and Barisi Deenus,
aged 14, the Government informed the Special Rapporteur that “the alleged
murder did not occur at any tinme and besides, no report of any such incident
what soever was made in any of the police stations in QOgoniland or el sewhere.
I nquiries conducted at the governnent and privately owned hospitals in
Port Harcourt revealed that no such or simlar incident was reported or
handl ed. " ;

(c) Concerning the killing of Istaku Ibrahim the suspect, a nenber of
the police force, was found guilty and dism ssed fromthe police force before
he was charged before the Chief Mugistrate Court;

(d) Concerning the killing of Taiwo Akinola, the suspect, an
ex-corporal, was tried and disnmissed fromthe force. After crinmna
i nvestigation, the case was forwarded to the Lagos State Director of Public
Prosecutions for vetting, advice and prosecution;

(e) Concerning the killing of Attah Felicia, upon conpleting the
prelimnary investigation by the police, a corporal was tried and found guilty
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and dism ssed fromthe force. A case of nurder has been filed agai nst himand
he was formally arraigned in Nsukka Hi gh Court. A hearing was to be held at
18 Sept ember 1996;

(f) Concerning the all eged execution of 43 persons convicted by the
Arnmed Robbery and Firearnms Tribunal in Lagos, the Governnent could not yet
provi de any information to the Special Rapporteur

33. On 20 Novenber 1996, the Governnent provided the Special Rapporteur with
areply to the allegations he had transmtted on 6 August 1996 concerning the
al | eged detention of |awers Robert Azibola and Uche Ckwukwu, the defence

| awyers of the 19 Ogoni nenbers of the Movenment for the Survival of the

QOgoni People (MOSOP) (see A/51/538, para. 87). The Government informed the
Speci al Rapporteurs that they were never detained. Concerning the trial of
the 19 Ogoni, the Governnent furthernore stated that their trial had been
stalled due to the reconstitution of the Civil D sturbances Tribunal which
woul d now have no military nenber on it and whose verdict would be subject to
appeal to a higher judicial tribunal. As soon as the tribunal had been
reconstituted in accordance with the new and anmended decree, the trial wll
resune.

34. Concerning the detention of M. Oisa Agbakoba, the Government infornmed
the Speci al Rapporteur that he had not been detained (see A/51/538, para. 88).
Mor eover, the Special Rapporteur was inforned in the same communi cation that

| awyers Gani Fawehi nm and Fenm Fal ana had been rel eased (see A/ 51/538,

para. 88).

I'V. PRELI M NARY OBSERVATI ONS

35. The Speci al Rapporteurs wel cone the fact that attorneys Gani Fawehi nmi
and Fem Fal ana were released fromprison on 18 Novenber 1996 prior to the
visit of the Commonweal th M nisterial Action G oup

36. The Special Rapporteurs reiterate their observations, conclusions and
recommendati ons nmade in the interimreport to the General Assenbly subject to
their observations on events subsequent thereto and set out in this report.
Neverthel ess, the Special Rapporteurs would |ike to postpone final conclusions
until they have been able to undertake the fact-finding mssion to N geria.
However, they would like to make the following prelimnary observations:

(a) Wil e wel coming the fact that the invitati on was extended by the
Government, the Special Rapporteurs deeply regret that no agreenent has been
reached on the dates of the visit and that the Government, to date, has not
accepted the standard terns of reference;

(b) The Speci al Rapporteurs also regret that the Governnent of Nigeria
i nvoked the preparation for mssions of other organizations or organs, as wel
as activities in the framework of the inplenmentation of the Programe of the
Transition to Civil Rule, as reasons for not receiving the two Specia
Rapporteurs at a tine which had previously been proposed by the Government.
They wi sh to enphasize that they wel come and encourage the inplenentation of
the Programre of Transition to Civil Rule;
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(c) The Speci al Rapporteurs wish to reiterate that the acceptance of
the terms of reference by the Governnment of Nigeria is, in their opinion, a
conditio sine qua non before further negotiations can take place with regard
to the time-frame, programme or itinerary of the visit;

(d) If the Special Rapporteurs are unable to undertake a visit to the
country prior to the fifty-third session of the Comm ssion on Human Ri ghts,
they will be left with no alternative but to report to the Commi ssion that the
Governnment has failed to conply with resol ution 1996/ 79



