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. | NTRCDUCTI ON

A O gani zation of the sem nar

1. Fol I owi ng the adopti on of General Assenbly resolution 48/91

of 20 Decenber 1993, proclaimng the Third Decade to Conbat Raci sm and

Raci al D scrimnation and adopting a programme of action for the Decade,

and resol ution 49/ 146 of 23 Decenber 1994, in which the Assenbly approved the
Revi sed Programme of Action for the Third Decade to Conbat Raci sm and Raci al

Di scrimnation (1993-2003), the Centre for Human Rights organi zed a semnar to
assess the inplenentation of the International Convention on the Himnation
of All Forms of Racial Discrimnation, with particular reference to articles 4
and 6. The purpose of the semnar was to consider the obstacles to the
effective inplenentation of the Convention and to propose ways to overcone
them Wth particular reference to article 4, participants were invited to
look into the difficulties which prevented the adopti on of nmeasures aimng at
the elimnation of all forns of incitenent to racial hatred and discrimnation
and the organi zations involved in such activities. Under article 6, they
considered the effectiveness of |egislation and recourse procedures avail abl e
to victinms of racismand racial discrimnation.

B. Participation

2. The followi ng experts were invited to prepare background papers and

to participate in the semnar by introducing their topics and | eadi ng the
ensui ng di scussions: Ms. Vera Gow | and- Debbas, Acting Professor, Gaduate
Institute of International Studies, Geneva, Switzerland; M. louri A
Rechet ov, nenber of the Committee on the Elimnation of Racial D scrimnation
(CERD); M. Luis Valencia Rodriguez, nmenber of CERD; Rabbi Abraham Cooper,
Dean, Sinon Wesenthal Center, Los Angeles, United States of America;

M. Gérard Fellous, Secretary-Ceneral, National Consultative Conm ssion on
Human R ghts, France.

3. The followi ng countries were invited to noninate experts to attend the
semnar in their personal capacity: Angola, Argentina, Bolivia, Brazil,
Canada, Ooatia, Quba, Ethiopia, France, Gabon, G eece, Gernany, Honduras,
Hungary, India, Iran (Islamc Republic of), Japan, Jordan, Kuwait, Ml aysia,
Mauritius, Mexico, Mrocco, Norway, Pakistan, Poland, Russian Federation,
Senegal , Sl ovakia, South Africa, Sweden, Switzerland, the fornmer Yugoslav
Republ i c of Macedoni a, Wkraine, United Kingdomof Geat Britain and

Northern Ireland, Viet Nam Zanbi a.

4, Represent ati ves of intergovernnmental and non-governnental organi zations
al so took part, along with representatives of human rights institutes and
ot her organi zations. The list of participants is given in annex I.

C Qoening of the seminar and election of officers

5. The sem nar was opened on behal f of the Secretary-CGeneral by the
United Nations H gh Commissioner for Human Rights, M. José Ayal a-Lasso.
In his opening statenent the H gh Comm ssioner said: “The era that we see

drawing to a close is a paradoxical one. For, while comunications, the nass
medi a and technol ogi cal progress are bringing people closer together, if not
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physically then at least visually and nentally, at the same tinme we are

w tnessing a resurgence of intolerance, xenophobia, racism racial
discrimnation and ethnic conflicts across the five continents. Inmgrants,
refugees, ethnic, racial and religious mnorities and indi genous peoples are
seeing their fundamental rights flouted by individuals and institutions whose
only yardsticks are raci smand xenophobia or, in their mlder form national
preference. GQhers have no hesitation in resorting to violence in order to
denonstrate their refusal to coexist with nmenbers of communities different
fromtheir own. Thus, in recent years in Europe and Anerica there have been
arson and bonb attacks on hones for refugees, hostels for inmmgrant workers,
churches, nmbsques and synagogues, and cases of the desecration of ceneteries.”

6. He also referred to situations in Africa and Central Europe by stressing
that “ethnic and nationalistic hatred - which, in the last analysis, share
with racisma radical negation of otherness in favour of sublination of the
superiority of the group that dissem nates them- have attained their nost
extrene formin the policy of 'ethnic cleansing’ and the genocide in Rwanda,
with their funeral processions of innocent victins”.

7. He then noted that “in several countries, regular participation in
political life by organizations that advocate raci smand xenophobia, to the
extent of rendering those ideol ogi es commonpl ace and encouragi ng the adoption
of laws underm ning the status of mgrant workers and i nm grants, demands an
urgent response on our part”.

8. Finally, the H gh Conm ssioner called the attention of the participants
to the “dissem nation of racist, xenophobic and anti-Semtic nessages through
wor | dwi de conput er networks such as the Internet, providing evidence, if any
was needed, of the re-energence of the hydra of racismon a global scale”.
9. The sem nar el ected by acclamation the follow ng officers:

Chai r per son: Ms. Vera Gow | and- Debbas

Vi ce-Chairperson: M. Luis Valencia Rodriguez

Rapport eur: M. CGérard Fel |l ous.

D. Agenda

10. At its 1st neeting, on 9 Septenber 1996, the sem nar adopted the
fol | owi ng agenda:

1. d obal assessnent of the inplenentation of the International
Convention on the Elimnation of All Forns of Racial
Di scrimnation

2. I npl ementation of articles 4 and 6: limts and perspectives
3. Raci st and xenophobi ¢ propaganda t hrough conputer and el ectronic

networks: neasures to be taken at the national and international
| evel s
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4. Effects of reservations to article 4 on the fight against raci sm
and racial discrimnation
5. Ef fecti veness of recourse procedures available to victins of
raci smand racial discrimnation
6. Concl usi ons and reconmendat i ons
7. Adoption of the report.
Docunent ati on
11. The foll owi ng background papers were prepared for the semnar at the

request of the Centre for Hunan R ghts:

HR/ GENEVA/ 1996/ SEM 1/ BP. 1

HR/ GENEVA/ 1996/ SEM 1/ BP. 2

HR/ GENEVA/ 1996/ SEM 1/ BP. 3

HR GENEVA/ 1996/ SEM 1/ BP. 4

HR/ GENEVA/ 1996/ SEM 1/ BP. 5

Background paper prepared by
M. louri A Rechetov

Background paper prepared by
M. Luis Val enci a- Rodri guez

Background paper prepared by
Rabbi Abr aham Cooper

Background paper prepared by
Ms. Vera Gow | and- Debbas

Background paper prepared by
M. Gérard Fel |l ous

12. Wr ki ng papers were al so prepared by several participants and
organi zations. They were the foll ow ng:

HR GENEVA/ 1996/ SEM 1/ WP. 1

HR/ GENEVA/ 1996/ SEM 1/ WP. 2

HR/ GENEVA/ 1996/ SEM 1/ WP. 3

HR GENEVA/ 1996/ SEM 1/ WP. 4

HR GENEVA/ 1996/ SEM 1/ WP. 5

Incitement to racial hatred through
conputer networks. The present situation
in Australia by Ms. Zita Antoni os, Race
Di scrim nation Conmi ssioner, Australian
Human R ghts and Equal Opportunity

Conmi ssi on

The Wb of Hate. Extrem sts exploit the
Internet by the Anti-Defamati on League

Hate Goup recruitnent on the Internet by
the Anti-Defanmation League

Use of nodern technol ogy to di ssem nate
raci st ideas. A case in Japan

Anti-Semitismon the Internet. Abstract
from Anti-SemitismWrl dwi de 1995/ 96 by
Tel Aviv University
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HR/ GENEVA 1996/ SEM 1/ WP. 6 Some probl ens concerning the
i npl enentation of articles 4 and 6 of the
Internati onaal Convention on the
Elimnation of All Forns of Racia
Discrimnation with particul ar reference
to Finland by M. Juhani Kortteinen
Fi nni sh League for Human R ghts
Il. G.OBAL ASSESSMENT OF THE | MPLEMENTATI ON OF THE
| NTERNATI ONAL CONVENTI ON ON THE ELI M NATI ON OF
ALL FORVS OF RACI AL D SCR M NATI ON
13. This itemwas consi dered during working session | on 9 Septenber.

It was introduced by M. louri Rechetov.

14, M. Rechetov di scussed several issues including the purposes of the
Convention, the inpact of the new international scene on the inplenentation of
the Convention, the procedure for inplenenting the Convention, the subm ssion
of reports by States parties and the di scharge of their obligation under the
Convention, conplaints from States, individuals or groups of individuals and
the prevention of racial discrimnation.

15. He observed that the Convention had been drafted in the context of the
struggl e agai nst colonialism segregation and racial discrimnation of which
apartheid constituted the nost glaring exanple. In the new historica

context, the concept of the right to self-determnation had grown in scope
During the period of the struggle against colonialismthe right to

sel f-determ nati on was vi ewed al nost excl usively or predomnantly in the

light of the need to end colonialismand pronote the creation of newy

i ndependent States. In recent tines, the problem had increasingly been seen
ininternational organizations in terns of a desire to put an end to the
destabilizing effect of ethnic problens and at the sane time to respect for
the territorial integrity and political independence of States. Al the sane,
mgratory novenents and the rel ated probl em of xenophobi a were increasingly

i npi ngi ng on the sphere of operation of the Convention

16. In an overview of the inpact of the work of the Commttee during the
past 20 years, M. Rechetov noted that many countries had included or were
including in their national constitutions and | aws provisions prohibiting
racial discrimnation and had revised or were revising | egal provisions

whi ch were at variance with the Convention, pursuant to the Commttee’s
recommendations. Legal, admnistrative and ot her guarantees agai nst raci al
di scrimnation had been strengthened; educational curricula were being anmended
accordingly and new institutions dealing with racial discrimnation and the
protection of the interests of indigenous popul ati ons were bei ng established.
The Commttee was consul ted on planned changes in |egislation or

adm nistrative practice. A climate of trust had been established between
the Commttee and States parties which now, as a general rule, gave serious
consideration to the Commttee’s recommendati ons and requests.

17. At the sane tine, a nunber of fundanental difficulties in the
i npl enentation of the Convention had come to light in the course of the
Committee’s activities. Such difficulties arose fromthe | ate subm ssion or
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non- subm ssion by States parties of their periodic reports under article 9

of the Convention and shortconings in the contents of the reports. her
difficulties related to the reservations and decl arati ons made by certain
States parties on articles of the Convention, the failure of States parties to
use the conpl ai nts procedure under the Convention to control human rights
violations and the reluctance of States parties to make the decl arati on under
article 14 recogni zing the conpetence of the Conmttee to receive conplaints
fromindividuals or groups of individuals.

18. M. Rechetov furthernore noted that the Coomttee's work had been nade
nore conplicated by the fact that there were tines when individual States
sought to be both judges of and parties to the sane case. Sone States al so
tried to judge situations in other countries while denying the existence of
serious problens at horme. That issue was often used for political purposes,
whi ch was detrinmental to a sound international human rights order and
international stability. Such a situation could be reversed if individua
States recogni zed the role of the international comunity, since the majority
of States had ratified the Convention and had consequently transferred the
appropriate powers to CERD

19. The main issue of the efficacy of the Convention could only be tested by
States parties' policies and actions. Such an assessnent shoul d be based on
genuine legal criteria, as established in the Convention. In this respect he

under|ined three inportant rel ationships.

20. Firstly, between the States and the Commttee: States had to

di scontinue their practice of failing to carry out their obligations under the
Convention by denying the exi stence of serious problens or nerely presenting
information on their constitution or |egislation rather than the actua
situation in the countries and the efforts being nade to inprove it. States
parties should consider the Commttee's decisions, especially those not in
line with their expectations, as reflecting the judgenent of the internationa
comunity and should therefore take themseriously. The Commttee's

eval uation should be seen as decisive for the inmage of the State in question
and shoul d supersede national self-judgenent where racial and ethnic issues
wer e concerned, since racismand ethnic conflicts constituted an essentia
conponent of the overall human rights equation

21. Secondly, the relationship between States parties and their own citizens
and popul ation: citizens and other nenbers of the popul ation, including
national or ethnic mnorities should not only be well inforned about the

obligations of their State vis-a-vis the international comrmunity, but mnust
al so be involved in deliberations on the inplenmentation of those obligations.
Ways and neans had to be found to ensure the participation of national and
ethnic mnorities in preparing national reports and presenting themto the
Committee. A newrelationship between the States and the Committee had to be
built up which would permt representatives of indigenous popul ati ons and
ethnic mnorities and non-governmental organi zations to be included anong the
nmenbers of the del egations presenting national reports.

22. Thirdly, the relationship between the States thenselves: instead of
wagi ng propaganda wars and in sonme cases even resorting to econom c coercion
and the use of mlitary force to deal with ethnic tensions and situations
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involving mnorities in other countries, States should rely on the | ega

nmeans provi ded by international human rights instrunents, in particular

the Internati onal Convention on the Elimnation of All Forns of Racia

Di scrimnation, which contained a provision allowi ng States to nake a
conpl ai nt when they were not satisfied with the performance of another State
in matters covered by the Convention. nly such ways and neans coul d provide
a sound basis for international |egal order and rule of law in this nost
inportant field of international protection of hunman rights.

23. M. Rechetov al so focused on recent devel opnents in the work of the
Committee which ained at preventing racial discrimnation. According to the
Commttee, efforts to prevent serious violations of the Convention m ght

i ncl ude the follow ng:

(a) Early-warni ng neasures . These would be ainmed at preventing
exi sting problenms fromescalating into conflicts and nmight al so include
confidence-buil ding neasures to identify and support structures to strengthen
raci al tol erance and consolidate peace in order to prevent a relapse into
conflict where it had occurred. In that connection, early-warning factors
could include: a lack of an adequate |egislative basis for defining and
crimnalizing all forns of racial discrimnation, as provided for in the
Convention; inadequate inplenentation of the Convention or inadequate
enf orcenent mechani sns, including a | ack of recourse procedures; the presence
of a pattern of escalating racial hatred and viol ence or racist propaganda or
appeal s to racial intol erance by persons, groups or organizations, in
particul ar by elected or other officials; a significant pattern of racia
di scrimnation evidenced in social and econom c indicators; and significant
flows of refugees or displaced persons resulting froma pattern of racia
di scrimnation or encroachnment on the lands of mnority comrunities;

(b) Urgent procedures . These would be ained at responding to probl ens
requiring imrediate attention in order to prevent or linmt the scale or nunber
of serious violations of the Convention. Possible criteria for initiating
an urgent procedure could include the presence of a serious, nmassive or
persistent pattern of racial discrimnation or of a situation that was serious
and in which there was a risk of further racial discrimnation.

24. In the discussion that followed, M. Rechetov was asked to explain in
detail the origin, rationale and nodus operandi  of the early-warning nmeasures
and urgent procedures adopted by the Conmittee. He answered that the adoption
of the new procedure of the Committee was a considerable shift in its methods
of work. For many years, the Committee had focused mainly on the reports from
States parties so that its major task was evaluating the situation in
particul ar countries only on the basis of the reports w thout giving equally
necessary consi deration to current developnents in the countries assessed, if
the latter did not appear on the Committee' s agenda. However, with the new
international clinmate characterized by ongoing crises and conflicts, nenbers

of the Commttee felt that it was urgent to address the current situations

whet her or not they had any connection with the reports submtted to the

Comm ttee.

25. In line with these procedures, the Conmttee had adopted severa
resol uti ons and deci sions on the situations in Raanda, Burundi and Yugosl avi a
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In the view of M. Rechetov, the Committee should not duplicate the work of

t he Comm ssion on Human R ghts and the Sub- Comm ssion on Prevention of
Discrimnation and Protection of Mnorities. It would be better for the
Conmittee to concentrate on preventive actions such as the field m ssion which
was undertaken by three nenbers of the Conmttee to Yugoslavia to offer the
good offices of the Committee to help pronote dial ogue between A bani ans in
Kosovo and the CGovernnent of the Federal Republic of Yugoslavia for peacefu
solutions to issues concerning respect for human rights in Kosovo

26. A participant raised the issue of the inpact of cultural differences on
the inplenmentation of the Convention at the national level, resulting in
reservations nade by certain States parties and the diversity of |egislation,
for exanple, in the area of prohibition of incitement to racial hatred.
Sonetines, the particularity of traditions made it difficult to determ ne what
was discrimnatory and what was not. 1In certain countries the discrimnatory
nature of the | anguage used to describe the peculiarities and characteristics
of representatives of different races mght be difficult to assess.

27. Regardi ng the present internati onal conception of the right to
self-determnation with respect to the guarantee of the territorial integrity
or political unity of sovereign and i ndependent States, concern was expressed
about the case of people who had been pronised self-determnation but for sone
reason had not been able to exercise it. The position of the Committee on the
Eli mnation of Racial Discrimnation, which did not recognize a general right
of peoples unilaterally to secede from States, accurately reflected the

under standi ng of the international community as fornulated in severa
international instrunents, in particular, the Declaration on Principles of
Internati onal Law concerning Friendly Relations and Cooperation anong States
in accordance with the Charter of the United Nations. Thus, if a part of the
popul ati on of a particular country wanted to change their status, there were
three contexts in which this coul d be achi eved: when the constitution
established a right to self-determ nation; when all the parties concerned
agreed to secession; and when that part of the popul ation was denied the right
to participate freely in the conduct of public affairs or if their civil and
political as well as economic, social and cultural rights were denied.

28. It was pointed out that in spite of the fact that 21 States parties to
the Convention had made the declaration under article 14 to recogni ze the
conpetence of the Conmttee to receive and consi der communi cations from

i ndi vidual s or groups of individuals within their jurisdiction claimng to
be victins of racial discrinmnation, the Coomittee had received few such
conplaints. This is due partly to the fact that in sone States which had
accepted the optional procedure the majority of the popul ati on was not aware
of the obligations incurred by their Covernment. In addition, nost victins of
raci al discrimnation were underprivil eged people who | acked the necessary
know edge to understand the international mnechani sns and the econom c and
social capacity to use those nmechanisns. Particular efforts to informthe
popul ati ons concerned about the availability of the international recourse
procedure was essential to the work of the Committee.

29. Referring to the changing clinmate of international relations, a
partici pant thought that the Convention should be revised and the methods of
work of the Conmttee adjusted in order to ensure better protection of the
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rights of immgrants and popul ati ons which, as a result of historical factors,
found thensel ves in countries other than that of their ancestors, where they
were discrimnated against. |t was stressed that the Convention, as a living
instrument, was subject to evolution of interpretation. Qutside fornal
amendnent, the inplenentation of the Convention would gain fromrenewed
interest and renewed enphasis on different aspects.

30. Partici pants were reninded that although religion was not included in
the Convention as one of the grounds on which racial discrimnation was
prohibited, in one country this el enent had been added to the |egislation

whi ch was adopted to inplement the Convention. The Commttee itself sometines
had to take into account religious aspects when they appeared to be part of a
consistent trend of discrimnation agai nst sonme peopl e.

31. In connection with the issue of non-conpliance by some States parties
with their reporting obligations under the Convention, it was proposed that
the Commttee should visit certain countries. That would ensure that

non- gover nrent al organi zati ons had access to the Conmittee, that individuals
would be in a better position to express their conplaints and views, and that
States woul d have to submt their reports to challenge the infornation
collected by the Conmittee. It was nentioned that the Centre for Human Rights
within the framework of its programme of advisory services and technica
cooperation could assist CGovernnents in preparing their reports so that they
were in line with the guidelines and criteria established by the Conmittee.
Difficulties encountered by federal States in conpiling information from al
parts of the country were al so nentioned.

32. Several participants raised the problens posed to the fight against
racial discrimnitation by reservations nmade by several States parties to
article 4 which requests States parties to adopt imedi ate and positive
nmeasures designed to eradicate all incitement to racial hatred. This issue
was di scussed further under item 4.

[11. | MPLEMENTATI ON OF ARTICLES 4 AND 6: LIMTS AND PERSPECTI VES
33. This itemwas consi dered during working session Il on 10 Septenber.

34. Referring to the background paper which he had prepared for the semn nar
(HR/ GENEVA/ 1996/ SEM 1/ BP. 2), M. Val encia Rodriguez discussed the limts and
perspectives of articles 4 and 6.

35. Wth regard to article 4, he stressed that it was a “key article” which
inits wording reflected a conprom se between the necessity to enact positive
l egislation to penalize both “incitement to discrimnation” and the

“di ssem nati on of ideas based on racial superiority or hatred”, and the need
to protect the right to freedomof speech or assenbly.

36. He underlined that the problemof inplenentation of the provisions of
article 4 arose when the Committee found that, subsequent to its exam nation
of reports, a nunber of States parties had not taken admnistrative,

| egislative, judicial or other neasures to conply with the provisions of
article 4 and, in particular, the commtnent to adopt i mredi ate and positive
nmeasures to eradicate all incitenent to or acts of racial discrimnation.
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37. As expressed in several of its recomrendations, the Conmttee was of the
opi nion that incorporating or transformng the Convention into the domestic
law of the ratifying State wi thout enacting the necessary |egislation
stipulated by article 4 was not sufficient for a full inplenentation of the
article. Furthernore, full conpliance with article 4 had been conplicated by
reservations to and declarations on, or interpretations of this article
emanating fromthe apprehension that the freedons of expression and of

associ ation could be jeopardized by its provisions. However, this was an
extrene position. The Convention allowed for the fulfilnment of the
obligations contained in it "with due regard® to the fundamental human rights
to freedom of expression, opinion and associ ation.

38. The opinion of the Commttee, shared by States parties, was that the
rights to freedom of opinion, expression and associ ati on were not absol ute,

but subject to limtations. These limtations lay in the bal ance to be struck
bet ween the obligations deriving fromarticle 4 and the protection of these
fundanental freedons because, as the Conmittee had stated, it could not have
been the intention of the drafters of the Convention to enable States parties
to construe the phrase safeguarding the human rights in question as cancelling
the obligations relating to the prohibition of the racist activities
concerned. Oherw se, there would have been no purpose whatsoever for the
inclusion in the Convention of the articles |aying down those obligations.

39. On various occasions, the Coomittee has considered the effect of the
reservations, declarations and interpretati ons nmade by States parties with
regard to the scope of article 4. 1t was noted that declarations or
interpretations which did not constitute reservations had no | egal effect
under the Convention on the obligations of the State party. The Committee had
al so established that virtually all such reservations referred to the scope of
article 4 with regard to freedomof expression and of assenbly, a matter which
was the subject of a specific pronouncement by the Commttee. Wile
recogni zi ng the sovereign right of States to fornul ate such decl arations or
interpretations, the Coomttee had requested that States consider the
possibility of withdrawing them particularly those which constituted

reservations and, as such, linmted or restricted the application of article 4.
40. In concluding his analysis on article 4, M. Valencia Rodriguez stressed
that unlike other articles of the Convention, article 4 did not have inmmredi ate
effect. Independently of any incorporation or conversion of the Convention

into national law, article 4 could be inplenented if |egal nornms were

promul gated in conpliance with its provisions. This, he said, was a | ega
obligation assunmed by States parties, even if they claimed that discrimnation
was unknown or that no raci st organizations existed on their territory.
Article 4 aimed at prevention rather than cure, and the assunption was that

| egal sanctions served as a deterrent against racism racial discrimnation
and activities designed to pronote or incite people to commt such acts.

41. He reiterated that the conpul sory nature of article 4 could
neverthel ess not absolve States parties fromconplying with the obligation to
promul gate the necessary donestic |egislation to punish racial discrimnation
in the event of its occurrence. This obligation was acconpani ed by the duty
to guarantee their effective inplenentation.
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42. Wth regard to article 6, the expert stated that the inportance attached
to the article by the Coomittee was based on the fact that the principle of
equal ity under the law could be effective only in so far as courts, tribunals
and other State institutions also offered an effective guarantee against al
acts of racial discrimnation. On that basis, the Conmittee had carefully
studied the reports of States parties in order to assess their conpliance with
the obligations assunmed under article 6 of the Convention. As a result of

that study, the Commttee noted that:

(a) Prior to the entry into force of the Convention for each of them
a consi derabl e nunber of States parties already had | egal or admnistrative
norns to inplement article 6, although those norns were not necessarily
adequate for the purpose in every case;

(b) After a careful review of their |egislation, sone States nade the
necessary changes to nake it conformto the requirenents of article 6;

(c) G her States, after becomng parties to the Convention, had
enacted new | aws or amended existing ones, a fact which did not inply that the
previous | aws had not been, in part, satisfactory. In nmany cases, the |ega
reforns or innovations had been pronpted by the opinions and comrents of the
Comm ttee;

(d) Where article 6, together with other provisions of the Convention,
had been incorporated into donestic |aw, the Convention could be invoked
directly in the national courts. The Comm ttee had considered whet her,
despite this fact, the enactnent of special legislation was required in
certain cases. As a general rule, the Conmttee was of the opinion that
| egislative provisions in the State party nust conply with article 6;

(e) Reservations to article 6 fornmulated by sone States coul d
constitute obstacles to direct, objective and effective inplenmentation of its
provi sions. The Committee had requested those States to consider w thdraw ng
t hose reservati ons.

43. In preparing their reports, States parties should bear in mnd that
article 6 offered a certain degree of flexibility inits inplenmentation. In
fact, depending on the specific characteristics of States, the inplenmentation
of this article could be reflected in conciliation or nediation nmechanisns in
the establishnent of admnistrative organs for investigating governmnenta
action, or within the responsibilities of the Attorney-Ceneral, the Orbudsnan,
etc. These nechanisns functioned in certain States parties w thout prejudice
to other procedures. Sanctions varied in degree, ranging from verbal or
witten reprimands to the inposition of fines or terns of inprisonnent.

Conci liatory meetings could al so be organi zed between the parties involved in
a conflict. The inportant elenent was that article 6 required "effective”
protection and renedi es.

44, Wth regard to the flexibility of article 6, he noted that in many
cases, and particularly when renedi al action was acconpani ed by steps desi gned
to educate or to pronote understanding and tol erance in accordance wth
article 7 of the Convention, the work of adm nistrative bodies or conciliation
comm ssions was of particul ar inportance.
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45, Qui del i nes prepared by the Conmittee described in detail the type of
i nformati on sought by the Committee under article 6. This included
informati on on precedents with regard to the article, and the practice of
other State organs in inplenenting its provisions.

46. Whi | e recogni zing the discretionary powers of the courts and tribunal s
in inmposing the penalties prescribed by donestic |law for acts of racia
discrimnation, the Commttee had often pointed out that the |ightness of the
penal ti es inposed in such cases, sone of which had affected the fundanental
right to life and physical integrity, was not comrensurate with the
seriousness of the offences.

47. In the general discussion which followed, a participant reflected on the
rel ati onship between article 6 and article 1, especially the exception
provided in paragraph 2 of article 1 concerning non-nationals. He pointed out
an apparent contradiction which could prevent non-nationals from having access
to recourse procedures. |In fact, sone clarification was needed where m grant
wor kers and foreigners were exposed to xenophobia and di scrimnation.

M. Val encia Rodriguez explained that there was no contradi ction between the
provisions of articles 1 and 6; article 6 broadened the scope of the

i npl enentati on of the Convention and, furthernore, was based on the principle
of equality before the law. As a consequence non-nationals residing in a
State party could have access to the tribunals and courts if they clainmed to
be victins of discrimnation. Therefore, the legal restriction which a State
party was allowed to nake on the basis of article 1, paragraph 2, had no

i mpact on the inplenmentation of article 6.

48. Focusing on the issue of "burden of proof”, participants noted that in
many countries it was difficult for victins of racial discrimnation to wn
cases in court because el enents of proof were too denmanding. |n addition,
nost victins of racial discrimnation could not obtain appropriate |ega

assi stance owing to their weak econom c and/or social conditions. It was
suggested that adm nistrative and judicial measures should be taken to
alleviate the burden of proof for those victinms. It was also felt that hunman
rights NGOs coul d assist those victinms during the |egal process. In sonme
countries the judiciary provided for |egal assistance to victins, whereas in
others the national institution for human rights offered this service

49. It was pointed out that the question of the burden of proof was
particularly problematic under the | egal systens of certain countries in cases
of incitement to racial hatred. In fact, it was often difficult to prove

legally that racist literature and propaganda woul d necessarily have led to
incitement to a racist act. The question of the burden of proof, according to
the Convention, referred to the act itself, not to the consequences. Wat
therefore constituted an act of incitenent to racial hatred shoul d be

prohi bited as such without further consideration as to its consequences.

50. In view of the fact that reservations to articles 4 and 6 had limted
the scope of inplenentation of the Convention in some countries, a participant
was interested to know the position of the Conmittee on the interpretations
made on the inplenentation on article 4. M. Valencia Rodriguez specified
that States parties as part of their sovereignty had discretionary power to
interpret the Convention for its inplenmentation at the national level. States
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parties were the guardi ans of the Convention. The Committee al so had the
right to interpret the Convention in the exercise of its functions. The
interpretation made by the Committee served its own purpose and functioning
and did not bind States parties. On the other hand, States parties as
guardi ans of the Convention could nake interpretations which did bind them

51. Wth regard to the question of the rights to freedom of opinion
expression and associ ation, these could be restricted in accordance with the
[imtations and restrictions contained in the Universal Declaration of Hunan
Rights. Furthernore, in conformty with the legal principle of interpretation
by which a specific normprevail ed over a general norm the provisions
enbodi ed in the Convention prevail ed over the Universal Declaration of Human
Ri ghts.

52. In the course of the discussion on the issue of incitement to racia
hatred, the attention of participants was drawn to the present work of the
Internati onal Law Conm ssion concerning international crimnality and State
responsibility. |In this regard, the Conm ssion had expressed the view that
mass nedia and the courts were i ndependent only within the framework of
internal |aw but not independent in the context of international law. As a
consequence, in the long run the State itself would be hel d accountable if
domestic nedia or courts violated international obligations of given States.

53. It was enphasized that in spite of the fact that certain States parties
had taken appropriate neasures to inplenment the Convention and nmeke recourse
procedures available to victins of racismand racial discrimnation,

| egi sl ati on had been ineffective because it did not make provision for the
conpetent jurisdictions to act ex officio. The lawrequired victins to take
action. Since nost of the victins had no neans to | odge a conplaint, the [aw
could not be inplenmented. To render the |law nore effective, the conpetent
jurisdiction should be endowed with the possibility to take action on its own
notion in serious cases of racial discrimnation. Furthernore, acts of racia
di scrimnation should be open to penal as well as civil action. The Committee
recommended to States parties that acts of racial discrimnation falling under
article 4 shoul d be declared penal offences.

54. It was noted that under certain |legal systens the fact that an act of
raci al discrimnation was penalized did not nean that it woul d be brought to
court automatically since the government prosecutor's office mght decide that
it was not necessary to take action. Under other |egal systens such a
precondition did not exist. The government prosecutor’s office initiated a
procedure as soon as it becanme aware of a case of racial discrimnation.

55. Focusing on the role of the nmedia, a participant referred to the
Jersild v. Denmark case, in which a journalist who had invited nenbers of a
raci st organi zation (the “Geenjackets”) to appear on television, where they
made raci st and xenophobi c statenents, was condemmed by the Gty Court of
Copenhagen for contributing to public dissemnation of racist statements

M. Jersild appeal ed to the European Court of Human R ghts which, on

23 Septenber 1994 pronounced a favourable verdict on the ground that his
condemation by the court in Denmark was disproportionate with regard to the
purpose of article 10, paragraph 2, of the European Convention on Hunan Ri ghts
whi ch specified the legal restrictions which could be nade on the rights to




E/ ON 4/ 1997/ 68/ Add. 1
page 15

freedom of opi nion and expression. In other words, the European Court

consi dered that the intention of the clainmant was to expose, analyse and
expl ain i ssues that were of great public concern, not toincite to racia
hatred. The issue raised the question of the responsibility of the nedia in
the incitement to racial hatred and it was suggested that States shoul d

el aborate a code of conduct for the nedia in the franmework of the fight

agai nst raci smand racial discrimnation.

56. Participants warned that the limts put on the right to freedom of
expression could lead to a kind of censorship. At tines censorship had had
the negative effect of anplifying ethnic tensions. It mght be better, with a

viewto releasing tensions, to |l et people express their aninosity.

M. Val encia Rodriguez specified that article 4 did not require States parties
to take preventive measures of censorship, but rather to prohibit acts of
incitement to racial discrimnation.

57. It is well understood that the provisions of article 4 do not prohibit
scientific or academc studies on the effects of racial discrimnation;
therefore, such studies do not constitute incitement to racial discrimnation.

[ V. RACI ST AND XENCPHOBI C PROPAGANDA THROUGH COMPUTER
AND ELECTRONI C NETWORKS: MEASURES TO BE TAKEN AT
THE NATI ONAL AND | NTERNATI ONAL LEVELS

58. This itemwas considered during working session IIl on 10 Septenber. It
was introduced by Rabbi Abraham Cooper.

59. In introducing the item Rabbi Cooper stated that although the Internet
represented a breakthrough for education, personal freedom of expression and
gl obal denocratization, it was also a tool being utilized by small but

conm tted groups seeking to pronote agendas ranging fromterrorismto racia
vi ol ence and divi siveness. He focused on devel opnments regardi ng extrem st
group activity on the Internet in North Anerica, particularly in the

United States which, firstly, had enbraced the Internet nore profoundly than
any ot her country; about half of Anerican adults were said to have access to
the Internet. Secondly, while political extrem sm xenophobia, racismand
anti-Semtismhad gl obal manifestations, the |largest nunber of identifiable
whi te suprenaci st and neo-Nazi groups were in the United States.

60. Extrem sts enbraced the various forns of communication offered by the
Internet. Anonynmously posted “spamming” via e-nuil enabled bigots to | aunch
on-line hate attacks - sonetines to tens of thousands of unsuspecting
recipients - with little fear that they would be identified, |et alone held
accountable for their actions. On-line discussion or chat groups provided an
opportunity to denigrate mnorities, pronote xenophobia and identify potentia

recruits. In addition, |aw enforcenent organizations throughout the world had
expressed deep concern that those el ements of the Internet designed strictly
for confidential communications were being utilized to pronote illega

activities. Such tools as Encryption (encoding) and IRCs (on-1ine
conferencing) could be used, for exanple, by terrorists to coordinate their
activities.
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61. Rabbi Cooper stated that the greatest level of activity by extremsts
that had been nonitored on the Internet was found on the Wrld Wde Wb. By
August 1996, the Sinon Wesenthal Center had identified over 200 probl ematic
VWb pages, currently classified in the follow ng categories:

nati onal i st/ secessi oni st; expl osive/anarchist/terrorist; neo-Nazi/Wite
Suprenacist; mlitias; Holocaust denial; conspiracy.

62. The Wrld Wde Wb provi ded many advantages to the extremst. Prior to
the Internet, traditional nodes of communication |eft the hate nmessenger and
his nessage on the fringes of the mainstreamculture. Today, the Internet
provi ded hate nongers an inexpensive way to pronote their “product” to a
potential audience of tens of mllions of people worldwi de. In the past,
l[imted funds meant that nmbst extrem sts conveyed their nessages through
unattractive flyers, panphlets or poor quality videos - not the type of
material that woul d attract young people used to CDs and hi-tech ganes. The
mul ti nmedi a technol ogi es currently available on Wb pages insured that the
"quality” of presentation and the “attractiveness” of hate and nmayhemrivall ed
or surpassed any ot her high-tech presentation avail able to audi ences.
Furthernore, the interactivity of the Internet had |l ed to the emergence of an
“on-1ine subculture”, where different sites pronoted and rei nforced agendas of
hate, anarchy and terrorism

63. Inits attenpts to find solutions to racial hatred purveyed on the
Internet, the Sinmon Wesenthal Center had contacted governnent authorities in
Australia, Canada, Italy, Germany, the United Ki ngdomand the United States.
In addition, it had significant contact with Internet Service Providers (ISPs)
inthe United States and Canada. The results of the contacts had been in
general reflective of the prevailing confusion as to who was responsible for
the posting of information on the Internet.

64. As a result, the main focus of the Wesenthal Center had been the
on-line community and service providers in North Arerica. |In that regard,
reference was made to the prevailing laws of the United States. Many of the
extrem st groups relied upon the protection offered by the First Amendment of
the United States Constitution as justification for their activities. The
United States had a long tradition of interpreting freedomof speech in the
br oadest sense possible. Hence, it was unlikely that the United States woul d
adopt any significant effective legislation vis-a-vis Internet postings,
except in the areas of bonb-naking and on-line crimnal or terrorist
activities.

65. Rabbi Cooper also stated that naterials that were illegal in nost other
denocratic countries, including those deened dangerous, racist or defamatory
under the laws of those countries, could be posted on the Internet in the
United States, thereby becom ng accessible to virtually everyone around the
gl obe, regardl ess of national |egislation

66. The tradition in the United States was that the gatekeepers of
comuni cati ons and the medi a woul d exercise responsibility and restraint when
presented with requests by avowed racists and extrem sts for unencunbered and
unfiltered access to the public. Newspaper editors and radi o and tel evision
station managers woul d therefore withhold information not because of any

| egi sl ati on but because of their understanding that their unique position



E/ CN. 4/ 1997/ 68/ Add. 1
page 17

i ncl uded special responsibilities toward the community. Thus, despite the
protection afforded to raci st and hate-inspiring speech by the First
Amendrent, it had been possible to nmarginalize such nmessages by limting
unfiltered access by broadcast and print nmedia, both publicly funded as well
as private. It would be difficult, for exanple, for the Ku Klux Klan to
obt ai n broadcast time on Arerican television to air a |live cross-burning
Wth the advent of the Internet, however, and in particular the tools

avail able via the World Wde Wb, the established linmts placed upon the
Aneri can broadcast nedia no |onger applied. Rather than 100 radi o stations or
100 cabl e tel evision channels, it had beconme possible to have literally
mllions of broadcast outlets, each having full access to broadcast nedia
tools once available to a very limted élite

67. Rabbi Cooper concluded that the chall enges were daunting to those in the
United States dedicated to nmaxi m zing free speech and marginalizing the agenda
of bigots. For the rest of the world, the abuse of the Internet by those
supporting terror, mayhem racial violence, anti-Sentismand xenophobia
presented an unprecedented chal |l enge to existing anti-racist and anti-hate
tradition and | aw - since nuch of the naterial emanated fromforeign sources.

68. After his address, the expert gave a visual presentation of exanples of
VWb sites which pronoted racial hatred

69. In the debate that followed, participants expressed concern about the
danger of racist organi zati ons operating on the World Wde Wb. It was felt
that the United Nati ons was responsi ble for ensuring that nodern
communi cati ons technol ogi es were not used to spread racism Studies should be
initiated to determ ne what kind of technol ogical solutions could be found to
counter racist activities over the Net. Reference was made to techni ques used
in sonme countries where the Internet comrunity had al ready devi sed sone usef ul
strategies to protect children from paedophiles and pornographic material s.

70. An international reginme on conputer-based transnission, as in the area
of radio broadcasting, was felt to be necessary. An international approach
woul d hel p overcome the probl em posed by the differences in nationa
legislations that made it possible for racist naterial to be produced in
countries where there were no | egal sanctions against incitement to racia
hatred and nmade avail able through the Internet in countries where |ega
restrictions existed. A constructive dialogue should be initiated with
Internet Service Providers, engineers, systens designers and others concerned,
to convince themthat a nore humani stic approach to the Internet was needed

In the same vein, it was recalled that article 7 of the European Conventi on on
Transfrontier Tel evision Broadcasting requested broadcasters to ensure that
their programmes did not include any incitement to racial hatred. It was also
recalled that article 4, paragraphs (a) and (b), contained all the provisions
on the basis of which States parties could take | egal neasures to prohibit

or gani zati ons whi ch were involved in raci st propaganda over the Internet.

71. It was suggested that anti-racist organizations should get on the
Internet and provide users, particularly young people, wth accurate

i nformati on on the dangers of racismand anti-Senitismso as to counter the
i nfluence of racist organizations. FEducation was an essential means to
prevent young people fromgetting involved with raci st organizations.
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V. EFFECTS OF RESERVATI ONS TO ARTI CLE 4 ON THE FI GHT AGAI NST
RACI SM AND RACI AL DI SCRI M NATI ON

72. Thi s agenda itemwas consi dered during working session |V
on 11 Septenber.

73. In the presentation of her background paper (HR GENEVA/ 1996/ SEM 1/ BP. 4),
Ms. Cow | and- Debbas focused on the nature and extent of reservations to
article 4 of the Convention and di scussed the issues raised by the need to
find a bal ance between the protection of the rights to freedom of opinion,
expression and association and the principle of non-discrimnation. The
effects of such reservations were assessed in the context of the fight against
raci al discrimnation at the national |evel

74. She pointed out the conplex issues raised by article 4. Firstly, the
provi sion obligates States to adopt imredi ate and positive neasures including
inthe formof legislation. Secondly, it also obliges States to prevent

raci al discrimnation when the imediate violation is by private individuals
or bodies as opposed to officials or States. Thirdly, the provision raises
the probl emof the extent to which certain fundanmental individual rights could
be restricted in order to ensure protection fromracial discrimnation.

75. As a result, article 4 had attracted the greatest nunmber of reservations
and decl arations, apart fromarticle 22 of the Convention regarding the
settlement of disputes. On 31 May 1993, 14 States of the 147 parties to the
Convention had appended reservations and/or declarations to article 4, to

whi ch nmust be added the reservation by the United States to article 4 on its
ratification of the Convention in 1994,

76. The concern of the Commttee with respect to the effects such
reservations or declarations mght have on the adequate inplementati on of
article 4 nmnust be seen in the light of the growi ng inportance of the issue of
reservations to human rights treaties. This had been reflected in

Ceneral Comment No. 24 (52) adopted by the Human R ghts Commttee, in the
recomrendat i ons of the chairpersons of the human rights treaty bodi es who had
drawn the attention of States to the inconpatibility of certain of their
reservations with existing law, and in the attention devoted to this problem
by the International Law Conm ssion.

77. Ms. Cow | and- Debbas identified the State parties which had nmade
reservations or declarations to article 4 at the tinme of their ratification
accession or succession to the Convention: Antigua and Barbuda, Australia,
Austria, Bahamas, Barbados, Belgium Fiji, France, Italy, Milta, Nepal, Papua
New Qui nea, Tonga, the United Kingdomand the United States. No objections
had been raised by other States parties in that respect.

78. Reservations not specifically addressed to article 4 but which could
have rel evance in an interpretation of the obligations of States under that
article included reservations of a general nature and those relating to
article 22 on conpul sory jurisdiction. Seven States had nade reservations of
a general nature subordinating the entire treaty to their constitutional or
internal law. For exanple, that of Antigua and Barbuda provi ded: *Acceptance
of the Convention by the CGovernnent of Antigua and Barbuda does not inply the
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acceptance of obligations going beyond the constitutional Iimts nor the
acceptance of any obligations to introduce judicial processes beyond those
provided in the Constitution”. Simlar reservations were nmade by the Bahanas,
Bar bados, Quyana, Janmica, Nepal and Papua New Qui nea.

79. Anong the States making reservations to article 4, Nepal and the
United States had al so attached reservations to article 22 which would have
the effect of excluding any conpul sory subm ssion to the jurisdiction of the
International Court of Justice for settlenent of disputes concerning
interpretation of the reservations.

80. Wth regard to reservations to article 4, only one State had
subordi nated the whole of that article to its constitution and laws. A
reservation made by the United States stated that: “The Constitution and | aws

of the United States contain extensive protections of individual freedom of
speech, expression and association. Accordingly, the United States does not
accept any obligation under this Convention, in particular under Articles 4
and 7, to restrict those rights, through the adoption of |egislation or any
ot her neasures, to the extent that they are protected by the Constitution and
laws of the United States”

81. An Australian reservation to article 4 had been put forward as a
tenporary nmeasure. Australia declared on ratification that it was not at that
time in a position “specifically to treat as offences all the natters covered
by article 4 (a) of the Convention (which would be) punishable only to the
extent provided by the existing crimnal law...”. However, it was the
intention of the Covernnent to seek fromParlianment |egislation specifically

i npl enenting the terns of that article. To date the reservation had not been
wi t hdr awn.

82. Sone States had nade reservations to article 4 which in effect left its
i npl enentation to their discretion. Antigua and Barbuda, the Bahanas,
Bar bados, Fiji, Malta, Nepal, Papua New Qui nea, Tonga and the United Ki ngdom

had interpreted article 4 as requiring a party to the Convention to enact

addi tional neasures or measures at variance with existing | aw and practice in
the fields covered by subparagraphs (a), (b) and (c) of article 4 only where
it considered, with due regard to the principles contained in the Universal
Decl aration of Human Rights and set out in article 5 of the Convention, that
this was necessary for the attainnment of the end specified in the article.

83. In declarations or statenents of interpretation, Austria, the Bahanas,
Bel gium Fiji, France, Italy, Tonga and the United Kingdomstated their
under st andi ng of the “due regard” clause of article 4, enphasizing that it was
up to themas States parties to strike the proper bal ance between the rights
guaranteed in article 5 and their other conventional obligations and the
limtations to be inposed thereon by States parties under article 4 of the
Conventi on. In substance, they interpreted article 4 as requiring a party to
the Convention to adopt further |egislative nmeasures described in

subpar agraphs (a), (b) and (c) of that article only in so far as they were
conpatible with the right to freedom of opinion and expression and the right
to peaceful assenbly and association. Some nade specific reference to the
rights laid down in articles 19 and 20 of the Universal Declaration of Hunan
Rights and articles 19 and 21 of the International Covenant on CGvil and
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Political R ghts and which were stated in article 5 (d) (viii) and (ix) of the
Convention. Italy referred in addition to article 29 (2) of the Universal

Decl aration of Human Rights, thus maki ng express nention of the conditions
under whi ch the guarantee of freedom of opinion and peaceful assenbly coul d be
l[imted. Belgiumexpressly stated that in order to neet the requirenents of
article 4, it would take care to adapt its legislation to the obligations it
had assuned on becoming a party to the Convention. It referred also to the
need to take into account its obligations under the European Convention on
Human R ghts, in particular articles 10 and 11 dealing with freedom of opinion
and expression and freedom of peaceful assenbly and associ ation

84. In her assessnent of the effects of reservations and interpretative
statenents on the fight against racial discrimnation at the national |evel,
Ms. Cow | and- Debbas referred to the cases of the United States, the

Uni ted Kingdom France and Italy.

85. In the United States, several provisions of the Constitution had been
relied upon by Congress and the courts in prohibiting racial discrimnation,

i ncl uding the Thirteenth Amendnent prohibiting slavery and the “equa
protection clause” of the Fourteenth Arendnent. However, although
representatives of the United States Governnent had stated that they did not
consider the reservations of the United States to be incompatible with the
obj ect and purpose of the Convention within the nmeaning of article 20 of the
Convention, there were magjor limtations in United States | aw on the scope of
i npl enentation of article 4. In particular, prohibitions concerning advocacy
and incitement were subject to the First Anendment to the Constitution in

whi ch opi ni ons and speech were protected without regard to content. Certain
types of speech, intended and |ikely to cause iminent viol ence, could be
constitutionally restricted. The United States has stated that in |ight of
its reservation to article 4, no new inplenenting |egislation was consi dered
necessary to give effect to the Convention, nor would its ratification have
any foreseeabl e influence on future devel oprent of judicial interpretations of
the Constitution, which had been reflected in the Supreme Court’s decision in
RAV. v. Gty of St. Paul (1992) overturning an ordi nance puni shing raci st
expr essi ons.

86. In the United Kingdom racial discrimnation was dealt with specifically
in selected fields of public |ife under the Race Rel ations Act 1976. New

l egi slation was introduced in 1986, the Public O der Act 1986, which in

Part Il penalized conduct which was essentially incitement to racial hatred,
in the formof words, display of any sign or visible representation
publication, broadcast, etc. The Public Order Act had al so w dened the scope
of the offence of incitement to racial hatred so as to include conduct
intended to, as well as conduct likely to incite racial hatred. This,
however, mght mean that racist material distributed to avowed racists could
be prosecuted while racist abuse directed at the menbers of the hated racia
group might not fall under the Act. Unlike other countries in Europe, the
United Kingdomdid not crimnalize the expression of views which “nerely”
insulted or vilified racial groups except in certain very limted contexts,
considering that the freedomto express opinions, however objectionable, nust
be protected so long as they did not lead to violence. The |ega
justification for restricting racist speech was the prevention of disorder.
Penal ties for offences under Part 111 included a maxi mumterm of inprisonnent
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of two years and/or a fine. A though prosecutions had been rel atively
i nfrequent since the Public Order Act canme into effect in 1987, the
Uni t ed Ki ngdom Covernnent considered that Part 111 had had a deterrent effect.

87. Concerning racial violence, various kinds of conduct often engaged in by
raci sts, including acts encouragi ng viol ence, were penalized under the Act as
well as in other legislation, but with no nention of a racial notivation

This neant that the United Kingdomwas not prepared to adopt specific

| egi slation pursuant to article 4 to prevent incitenment to racial violence as
it did not feel it right to introduce a separate class of violent crine of
raci al notivation which would attract a greater penalty. The practica
difficulties in proving racial notivation beyond reasonabl e doubt, the
adequacy of existing arrangenents whereby the activities of extrem st or
raci st organi zati ons had been dealt with under existing crimnal |aws, and the
general power of the courts to take racial notivation into account as an
aggravating feature within existing nmaxi numpenalties were al so addressed. In
the view of the Government, this proved a nore effective and appropriate way
of ensuring that perpetrators of racial violence were convicted and properly
puni shed.

88. Concerning the requirements of article 4 (b), the participant fromthe
Uni ted Ki ngdom argued that the Government had no power to ban individuals or
organi zations on the grounds that they held extrenme racist views, nor did it
pl an to take such powers at present. He pointed to the United Kingdons' |ong
tradition of freedomof speech, allowing individuals to hold and express views
whi ch mght well be contrary to those of the najority so |long as those views
were not expressed violently or did not incite violence or hatred agai nst
others. This included material produced by a nunber of avowedly racist groups
such as the British National Party and other extrem st groups. Such powers of
proscription of organizations as existed in the United Kingdomwere limted to
groups involved with terrorismconnected with Northern Ireland. To ban
extrem st organi zations or to attenpt to curtail their activities would be
likely to have an adverse effect in acting as publicity for those groups which
woul d run counter to the object and purpose of the Convention. Moreover, its
| egislation did not cover the nere fact of nenbership of such organizations
but only the activities of nmenbers provided they committed crimnal offences.

89. Menmbers of CERD had considered that the United Kingdonis restrictive
interpretation of article 4, though consistent with its earlier positions, was
unsati sfactory fromthe standpoint of the Conmittee s CGenera

Recomrendati on XV and contrary to the object and purpose of the Conventi on.

As a mni mum neasure, the United Kingdomshould anmend its interpretative
statenment and use objective terns which | eft open the possibility of an

i ndependent assessnent of the margin of appreciation.

90. In the case of France, which had nade an interpretative statement of the
“due regard clause”, the Conmttee had wel comed the new measures introduced to
fight against racial discrimnation and xenophobi a, such as the establishment
of new of fences regarding crines agai nst humani ty under the Act of

30 July 1990, the entry into force on 1 March 1994 of the new Penal Code, and
the publication in 1992 of a report of the National Consultative Comm ssion on
Human R ghts entitled “The struggl e agai nst raci smand xenophobi a”, which
reveal ed the seriousness w th which France had addressed the question of its



E/ CN. 4/ 1997/ 68/ Add. 1
page 22

obligations under the Convention. France was well equipped with anti-racist
laws. The July 1972 | aw passed following its ratification of the Convention
and incorporated into both the Oimnal Code and the Act of 1881 on the
freedomof the press, forned the basis of this body of |aw and was
subsequently conpleted by a series of additional Acts.

91. Wil e freedom of expression was constitutionally guaranteed, abuse was
penal |y sanctioned by the July 1881 Law on freedom of the press. O fences
covered all public expressions of incitenment to discrimnation, hatred or
viol ence on grounds of racial or religious origin. Penalties differed
according to whether the offence was characterized as defamati on (based on
preci se facts) or insult, including a new of fence of non-public racia
provocation (for exanple in a letter). Qher new of fences included
questioni ng the existence of crines against humanity, distribution of racist
publications to mnors, banning of the manufacture and distribution of racist
and xenophobi ¢ propaganda material such as uniforns, insignias or enbl ens
(except for a film play or historical exhibition). The penalties had been
increased for racially notivated desecrati on of bodies and graves (up to five
years' inprisonnent).

92. The 1972 | aw provides for the dissolution by presidential decree of
organi zations, associations or groups inciting to racial discrimnation,
hatred or viol ence or dissemnating such ideas. The new Penal Code had nmade
this a crimnal offence. Reconstitution of groups which had been dissol ved
was puni shable by up to seven years' inprisonnent for the | eaders of such
organi zations or groups, or in the case of armed conbat groups. Severa

ri ght-w ng organi zati ons had been di ssol ved under this law. France had al so
i ntroduced new rights for associations fighting agai nst raci sm

93. The Comm ttee observed that in practice, Italy had abandoned its
reservations to the Convention and had instituted a procedure for their fornal
withdrawal. Italy had no general legislation to counter racial or ethnic

di scrimnation, but non-discrimnation was covered by article 3 of its
Constitution and by its crimnal |egislation. Nevertheless, it had had to
contend with a rise in racial violence, intolerance and xenophobi a.
Consequently, in 1993 it introduced new | egi sl ation - Decree-Law No. 122 of
26 April 1993 - containing special provisions concerning propaganda to pronote
raci al discrimnation or hatred. The Decree-Law anmended in part the 1975 Act
which, in the inplenentation of article 4 of the Convention, had introduced
the specific offences covered by subparagraphs (a) and (b). Italian |aw had
expanded the term*“racial discrimnation” to cover incitement to viol ence and
provocati on of violence not only on racial but also on ethnic grounds. New
crimnal offences had been introduced: the dissem nation of ideas rooted in
raci al superiority, external or ostentatious displaying of synmbols of racist
organi zations and the gaining of access to sports events with such synbol s.
Addi tional penalties had al so been introduced for offences conmitted with
raci st notivation. The courts now had the power to inpose community service
on of f enders.

94. Italian |egislation had wi dened the ban on raci st organi zati ons and
associ ations to include groups and novenents, and the dissolution of such
groups and the confiscation of their property in sone cases. The nere fact of
participating in or assisting a racist organization was puni shed by up to five
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years' inprisonment, w th higher penalties applicable to the | eaders and
pronmoters of such organi zations or groups. Penalties were increased (up to
seven years' inprisonment) if the aimof the group included incitenment to
violence. A nunber of organizations linked with the Fasci st ideology had been
banned under a 1952 | aw, but nore recently the ban was extended to include
extrene right-w ng or skinhead groups.

95. The exanpl es of France and Italy denonstrated that in confronting the
ri se of xenophobia and raci sm there had been an evolution in the
interpretation of the “due regard’ clause by States, reflecting a grow ng
awar eness of the need to reassess the bal ance between the right to be
protected fromracial discrinmnation and the freedons of expression and
associ ati on

96. In the ensuing discussion, a participant sought clarification about the
time-limt in which the Coomittee could assess the reservati ons nmade by a
State party to the Convention. The expert explained that whereas States
parties, in accordance with article 20, were bound by the Convention to object
to reservations within 90 days fromthe date of notification, ratification or
accession, the Conmittee could assess reservations at any tinme. That all owed
the Commttee to take into account the evolution of the situation in a given
country before pronounci ng on whether the country was fulfilling its
obligations under the Convention. However, views expressed by the Commttee
were not bi ndi ng.

97. Several participants enphasized that sone reservations on article 4 were
clearly inconpatible with the object and purpose of the Convention. Wile
recogni zing that only the States parties were nasters of the Convention and
only their interpretation of the provisions of the Convention were binding,

t hey asked whet her the recommendations of the Commttee coul d have sone | ega
or even political effects which mght contribute to a better inplenentati on of
the Convention, or would they remain purely declaratory. It was said that
States parties could be confused by the contradictions and di screpancies in
the advice emanating fromdifferent treaty bodi es and mechani sns on simlar

i ssues. Somne coordination anong the commttees was felt to be necessary.
Finally, it was noted that reservations or interpretative statenments nade by a
nunber of States parties had not always been detrinmental in practice to the
spirit of the Convention.

98. It was observed that in the present context of gl obalization of

probl ens, the question of reservations had taken on a new di nensi on.
Reservations made by a country under article 4 affected not only its own
nationals, but could also have a spill-over effect. Sone participants
expressed the view that reservations to provisions of human rights treaties

i ncorporating norms of jus cogens were prohibited, whether or not they were
contrary to the object and purposes of the Convention; others felt that such a
prohi bi ti on depended on the provisions of each treaty. In accordance with the
views of the Special Rapporteur of the International Law Conm ssion contained
in his second report on reservations to treaties, it was stated that hunman
rights treaties were not different with regard to the question of

reservations. The regine of the Vienna Convention on the Law of Treaties
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woul d apply in cases where the human rights treaty was silent on reservations.
In addition, it was noted that reservations' provisions varied fromone human
rights instrument to anot her.

99. Whet her the Vienna Convention should be the only reference in case of
silence of a human rights treaty or whether the evolution of international |aw
shoul d al so be taken into account was a natter for debate. Reference should
be nade to all relevant rules of international |aw including those

i ncorporating the nmodern vision of human rights treaties which were specific

in their nature and included norns of us cogens . The opinion expressed by
treaty nmonitoring bodies should al so be referred to.

100. Wth regard to the fact that the rules on reservations to nultilatera
treaties had been el aborated with the purpose of reconciling two sets of
interests (the need to ensure the universality of a treaty by maxi m zi ng
participation by States with diverse cultural, economc and political
conditions, and the need to preserve the integrity of the treaty), it becane
evident that universality should not only be numnerical but al so substantive
What energed fromthe tendency of States parties to make reservations to human
rights treaties was the spectrumof cultural relativismwhich nullified the
obj ectives, ains and goals of human rights treaties. The fact is that the
Internati onal Convention on the Elimnation of Al Forns of Raci al

Di scrimnation, the Convention on the Rghts of the Child and the Conventi on
on the Himnation of All Forns of D scrimnation against Wnen had been
ratified by numerous States, but with substantial reservations which [imted
the scope of their inplenmentation. In that context, it was recalled that the
Vi enna Decl aration and Programre of Action provided that in case of conflicts
between international hunman rights standards and the custons and practices of
a State reflected in its reservations, human rights norns shoul d take

pr ecedence.

Vi . EFFECTI VENESS OF RECOURSE PROCEDURES AVAI LABLE
TO VI CTI M5 OF RACI SM AND RACI AL DI SCRI M NATI ON

101. This itemwas considered during working session V, on 11 Septenber 1996
It was introduced by M. CGérard Fell ous.

102. In his introductory statement, draw ng on the background paper he had
prepared for the sem nar (HR GENEVA 1996/ SEM 1/BP.5), M. Fellous highlighted,
inter alia, the various types of protection offered to victins of racia
discrimnation and the renmedies available to them He anal ysed the
constitutional, legislative and adm nistrative forns of protection to be found
in various countries

103. He indicated that a | arge nunber of European countries had, to a greater
or | esser extent, included anti-discrimnatory provisions in their
constitutions. Belgium Dennark, Finland, France, CGernmany and Italy were
cited as exanpl es.

104. He showed, by nmeans of a conparative study, the disparities between
anti-racismlegislation guaranteeing the protection of victins in countries of
t he European Union. Sone countries, anong them France, had chosen to protect
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i ndi vidual s essentially by applying of the principle of equality; others, |ike
the United Kingdom conbated discrimnation by protecting mnorities as such.

105. Juridical nmeans of conbating racismvaried both in formand in content.
There were appreciable differences in the type of protection afforded: sone
countries had opted for civil proceedings, others for crimnal proceedings.

106. Thus, the United Ki ngdom which had | ong-standi ng and extensive

| egi sl ati on concerning racial discrimnation, based protection on civi
proceedi ngs. That choice was justified by the fact that the procedure was
nore straightforward, particularly with regard to the burden of proof. In
matters of enpl oynent, public- and private-sector housing, education and
provi sion of goods and services, United Kingdoml egislation gave injured
parties the right of direct recourse to the civil courts and to the industria
tribunals, i.e. special |abour courts. Only incitement to racial hatred
constituted a crimnal offence. The United Kingdomwas the nost extreme
exanpl e, but many European States conbi ned the two approaches. One could al so
cite Germany, which, in matters concerning the right to work, afforded
protection based on civil |aw

107. G her European countries had for the nost part chosen the crimnal |aw
approach, either passing a specific act (Belgium or including specia
articles on racist offences in the Penal Code.

108. A second disparity related to the ground covered by anti-raci sm

provi sions, which was broader in some cases than in others: some European
countries had a veritable arsenal of |egislation (Belgium France), while

ot hers nmanaged with a few special provisions suppl enented by general rules on
equal ity and non-di scrimnation (Denmark) and/or applied the concept of
"raci st notivation" in sentencing for acts already puni shabl e under crim nal
law. In CGermany, for exanple, nurder notivated by racial hatred could attract
a sentence of life inprisonnent, whereas the m ni numpenalty for voluntary
mansl aughter was five years.

109. The main areas concerned by European |egislation generally were
enpl oynent, the supply of goods and services, housing and raci st speech.

110. The sphere of operation of anti-racismlegislation also varied. The ban
on discrimnation mght concern only the State, as in the case of the

Net her| ands, or enconpass rel ati ons between private individuals, as provided
for in Portuguese law. Sone countries opted for m xed operation, which in the
Uni ted Kingdom for exanple, as regards goods and services, meant that the
Race Rel ations Act did not apply to clubs and associations with |ess than

20 nenbers.

111. Faced with the resurgence of nationalism racismand xenophobia, the

Eur opean Union countries had responded by enacting new | aws. Thus, in 1993
Italy had strengthened its |egislation, particularly concerning the

di ssem nation of racist ideas. Sweden had enacted a newlawin 1994 to
counter ethnic discrimnation in the field of enploynent. Bel gi umhad changed
its anti-racismlaw in 1994. her European countries were considering
proposal s to suppl ement and strengthen their |egislation.
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112. Examning in nore detail the state of the law in France, which was wel |
equi pped to counter racismand discrimnation, M. Fellous singled out, on the
one hand, the provisions included in the Penal Code (arts. 225-1 and 225-2)
and, on the other, offences under the | aw on the press (law of 1881,

strengt hened by the laws of 1972 and 1992).

113. Concerning the crimnal |aw, the new Penal Code had i ntroduced
provisions relating to crimes against humanity. It appeared fromthose

provi sions that racismwas not, as a general rule, regarded as an aggravati ng
circunstance in the French Penal Code. Except for the desecration of graves,
for which it was presented as an aggravating circunstance, raci smwas not
taken into account as such, at least not directly. The French Penal Code
therefore recognized only one charge, i.e. discrinmnation as defined in
article 225-1, which referred to "any di scrimnati on agai nst natural persons
on account of their actual or supposed nenbership or non-menbership of a
particular ethnic group, nation, race or religion". Article 225-2
crimnalized certain types of conduct or refusal to performacts consi stent
with that definition. Such forns of conduct were limtatively enunerated by
the law and consisted in refusing or attaching conditions to the supply of a
good or service, refusing to recruit or attaching conditions to recruitnent,
sanctioning or dismssing a person, and interfering with the nornal exercise
of an econonmic activity.

114. Regarding the |egislative provisions ainmed at conbating the expression
of raci smand xenophobia, the law of 1 July 1972 strengthened the 1881 | aw on
the press by creating an of fence of provocati on of violence, hatred and raci al
di scrimnati on.

115. Besides legislative protection, M. Fellous, again taking the case of

France, pointed out that the juridical arsenal to counter discrimnation

i nvol ved not only crimnal prosecution. The tribunal de grande instance could
pronounce the dissolution of an association, order the closure of its prenises

and prohibit any neeting of its nenbers. The annul nent of the object of an

associ ation and judicial dissolution could be effective responses.

116. In the discussion follow ng the statement by M. Fellous, severa
participants outlined the various constitutional and |egislative provisions
prohi biting racismand racial discrimnation in their respective countries and
the remedi es available for victins of racial discrimnation.

117. Some participants focused in their statements on the limtations of
penal measures to conbat racismand racial discrimnation. It was felt that
in several countries, particularly in Europe, nmanifestations of racismand
raci al discrimnation were becom ng nore w despread, despite the existing
laws. That mght be linked to the activities of racist organizations and
political parties which, by entering political life and gai ning representation
in parlianents, had acquired sone legitimacy. It was noted that racist

organi zations knew how to circunvent the | aws agai nst racism for exanple, by
enpl oyi ng | anguage that was not directly covered by the | aw yet was, in fact,
raci st or xenophobic. As racismwas commonpl ace in several countries, it was
felt that the | aws shoul d be strengthened and that preventive neasures,
particularly in the field of education, should be taken.
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118. A participant stressed that racismwas not nerely a European probl em and
was mani fested on all continents, notably through ethnic conflicts

119. It was pointed out that racismand racial discrimnation were difficult
to conbat because they were fostered by thousands of acts that did not
necessarily lead to conplaints. Thus, in nost countries, there was a | arge

di screpancy between the nunber of cases reported to non-judicial entities such
as non-governmental organi zati ons and the conpl aints received by the police
and the courts.

120. Some speakers wondered whether the penalties applicable to racist acts
were not too weak, therefore doing little to discourage racism It was
indicated that, in sone countries, financial sanctions were a deterrent. It
was suggested that alternative penalties aimed at educating the perpetrators
of acts of racial discrimnation should be inposed instead of inprisonmnent.
As in sone countries, community service orders could achi eve that end

VIT. CONCLUSI ONS AND RECOMMVENDATI ONS

121. Concl usions and reconmendati ons were consi dered during worki ng
sessions VI and VIl on 12 Septenber 1996. The senminar had before it the
foll owi ng docunents:

(a) A draft prepared by the Secretariat;

(b) A proposal by the participant from Et hiopia,;

(c) A proposal by a participant fromthe Russian Federation;
(d) A proposal by the participant from Mauriti us;

(e) A proposal by the representative of the Finnish League for Human
Ri ghts.

122. The final text of the conclusions and reconmandati ons adopted by the
semnar is contained in annex I1.

123. The participants fromthe United Kingdomand Japan stated that they were
pl eased to have attended the semnar. They considered the discussions to have
been interesting and useful. However, they wi shed to place on record that,

al though they had participated in the senmnar, the Governments of Japan and
the United Kingdomdid not necessarily agree to, or support all the
concl usi ons and reconmendations contained in the report of the sem nar.

VIT. CLCSI NG SESSI ON

124. Concl udi ng remarks were made by the Chairperson, Ms. Gow | and- Debbas
(see annex I11).

125. A closing statement was made by M. Rechetov who expressed the hope that
the semnar would contribute to better inplenmentation of the International
Convention on the Elimnation of All Forns of Racial Discimnation
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126. A statenent was made on behal f of the H gh Conm ssioner by the chief of
the Prevention of Discrimnation Section of the Centre for Human R ghts who
stressed that the fight against the evils of racismand racial discrimnation
and related intol erance was at the forefront of the Centre's preoccupations
and of other conpetent bodies of the United Nations system The focus of the
overal |l action against racismin the United Nations was the Third Decade to
Conbat Raci smand Racial Discrimnation, which had provided the framework for
the semnar. It was a nandate to which the United Nations attached the

hi ghest inportance. The subject of the sem nar was of great interest to the
entire internati onal community, devel opi ng and devel oped countries ali ke.
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Annex 11
CONCLUSI ONS AND RECOMMVENDATI ONS ADCPTED BY THE SEM NAR
. CONCLUSI ONS
1. The participants note with great concern that despite the efforts

undertaken by the international community at various |levels, racism racial

di scrimnation, xenophobia, ethnic antagonismand acts of violence resulting
therefromare on the increase. They also note with concern that technol ogi ca
devel opnents in the field of communication, including conputer networks such
as the Internet, can potentially be used for dissem nation of racist,
anti-Semtic and xenophobi c propaganda all over the world. The nain victins
of this trend are racial, ethnic, national, linguistic and religious
mnorities, mgrant workers, foreigners and indi genous popul ati ons.

2. The sem nar recognizes that it is vital that States Menbers of the

Uni ted Nations pronote awareness anong the popul ation of the threat posed to
the stability of the national and international order by the propagation of
ethnic hatred, ideas or theories of superiority of one race or group of
persons of one colour or ethnic origin, as well as raci st propaganda and
activities.

3. The sem nar underlines the continuing relevance and great inportance of
the International Convention on the Elimnation of All Forns of Racia

Di scrimnation and recogni zes that the ratification of the Convention

by 147 States is a positive step towards the elimnation of racial
discrimnation. It acknow edges the inportant role played by the Commttee on
the Bimnation of Racial Discrimnation (CERD) in that regard through its
continuous efforts in collaborating with States parties to assist themin
conplying with their obligations under the Convention. However, the sem nar
observes that quite apart fromthe failure by sone States parties to inplenent
the provisions of the Convention, the effective inplenentation of article 4
may have been hindered by the reservations nade by several States parties.

The limted nunber of States parties which have nmade the decl aration under
article 14 to recogni ze the conpetence of the Commttee to receive and

consi der conmmuni cations from i ndividuals or groups of individuals within their
jurisdiction claimng to be victinms of racial discrimnation has al so been
identified as an obstacle to the effective discharge by the Commttee of its
functions.

4, The semnar, in line with CERD recommendati on XV on article 4 (42)

of 1993, considers that the prohibition of the dissenination of ideas based on
raci al superiority or racial hatred can be a |awful restriction to the rights
to freedons of opinion, expression and association as set forth in the

Uni versal Declaration of Human R ghts and article 5 of the Internationa
Convention on the Elimnation of All Forns of Racial D scrimnation.

5. The Sem nar recogni zes that the new nanifestati ons of ethnic antagoni sm
and the contenporary phenonmenon of xenophobia are increasingly relevant to the
wor k of CERD.
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1. RECOMVENDATI ONS

Committee on the Elimnation of Racial D scrimnation; inplenentation of the

Conventi on

1. States parties should provide nore effective support to and assure a
greater cooperation with CERD to enable it better to discharge its functions.
They should conply with their reporting duties under the Convention.

2. States parties which have not yet done so shoul d adopt |egislative and
all other appropriate nmeasures to give full effects to their obligations under
article 4 (a) and (b), which calls for the adoption of inmediate and positive
measures with a viewto eradicating all incitement to racial hatred and
prohi bi ti ng organi zations invol ved in such activities.

3. The semnar recalls that it is provided in the 1993 Vi enna Decl arati on
and Programme of Action that “(t)he Wrld Conference on Human R ghts
encourages States to consider limting the extent of any reservations they

| odge to international human rights intrunments, fornul ate any reservations as
preci sely and narrowl y as possible, ensure that none is inconmpatible with the
obj ect and purpose of the relevant treaty and regul arly revi ew any
reservations with a viewto withdrawing thenf. It calls upon States parties
to the International Convention on the Elimnation of AIl Forns of Racia

Di scrim nation which have nade reservations to the Convention, particularly
those which inpact on articles 4 and 6, to regularly reviewthemin the |ight
of changing circunstances with a view to w thdraw ng t hem

4. States parties which have not yet done so shoul d consi der making the
decl aration under article 14 of the Convention by which they recogni ze the
conpetence of the Conmttee on the Elimnation of Racial D scrimnation.

5. States parties are requested to undertake a systematic review of their
national jurisprudence on racismand incitement to racist violence and to
include in their reports to the Conmttee relevant indictnents and trials
under their existing | aws.

6. Ef fective recourse to fair and adequate procedures shoul d be nmade

avail able to victins of racismand racial discrimnation. These procedures
shoul d be nmade easily accessible. Victins of racismand racial discrimnation
shoul d receive just and adequate reparation or satisfaction for the prejudice
suf f er ed.

Mass nedi a

7. The sem nar notes with concern that although the nass media can play an
inportant role in conbating raci smand racial discrimnation, at tines they

may contribute to the dissemnation of racist ideas and incitenment to acts of
violence. Therefore, it encourages the mass nedia to pronote ideas of

tol erance and under standi ng anong di fferent popul ati ons, inter alia on the
basi s of professional ethics.
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Conput er _net wor ks- | nt er net

8. The United Nations, in particular its Legal Ofice, and other

i nternational and regional organizations shoul d undertake a systematic review
of existing international instruments, with the viewto their
applicability/adaptability to the parallel forms of communication on the

I nt ernet.

9. The sem nar reconmends that a sem nar be organi zed by the Centre for
Human R ghts in cooperation with the Conmmttee on the Eimnation of Racial
Discrimnation, the United Nati ons Educational, Scientific and Qultural

O gani zation, the Internati onal Tel ecommuni cation Union and ot her rel evant

Uni ted Nations agenci es, non-governnental orgaizations and Internet Service
Providers, with a viewto assessing the role of the Internet and to suggesti ng
ways and nmeans for its responsible use in the light of the inplementation of
the provisions of the International Convention on the Elimnation of Al Forns
of Racial Discrimnation.

10. The United Nations Centre for Human Rights shoul d use the existing
presence of the United Nations on the Wrld Wde Wb as a neans of generating
awar eness of the problemof racismand racial discrimnnation.

Education

11. The sem nar strongly underlines the inportance of education as a
significant neans of preventing and eradicating raci smand raci al

di scrimnation and of creating awareness of human rights principles,
particul arly anong young peopl e, and recommends that States parties take
neasures in that regard.

Rol e of non-governnental organi zations

12. The sem nar commends non-governnental organi zations for their action
agai nst raci smand racial discrimnation and for their continuous support and
assistance to the victins of racismand racial discrimnation. States are
encouraged to take into account the views of NG3s in seeking solutions to
human ri ghts probl ens.

13. NG3s are encouraged to participate nore actively in the inplenmentation
of the Programme of Action for the Third Decade to Conbat Raci smand Raci al
Di scrim nation.

| npl enentation of the Programme of Action for the Third Decade to Conbat
Raci sm and Racial D scrimnation

14, The semnar regrets the lack of interest and support for the Third
Decade and its Programme of Action under which, since its adoption by the
General Assenbly in 1993, the Centre for Human Rights has been able to

organi ze only the present semnar. It calls upon Menber States to contribute
generously to the Trust Fund for the Programre of Action for the Decade.

15. The Centre for Human R ghts shoul d continue to play a key role within
the United Nations systemin all activities aimng at conbating raci smand
racial discrimnation.
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Annex |11
CONCLUDI NG REMARKS BY THE CHAI RPERSON, MRS. VERA GOALLAND- DEBBAS

This sem nar has been a very inportant one in marking the Third Decade
to Conbat Raci smand Racial Discrimnation proclainmed by the General Assenbly
in 1993. The object of the seminar was to assess the inplenentation of the
I nternational Convention on the Elimnation of Al Forns of Raci al
Discrimnation, with particular reference to articles 4 and 6, and to anal yse
the difficulties facing such inplenentation, particularly in the |ight of new
i nternational paraneters.

The sem nar highlighted certain new devel opnents whi ch have nade such a
reassessnent highly necessary and topical

(a) Renewed nani festati ons of racismand ethnic conflict, the
resul ting devastation with which in Europe and Africa we have all recently
becone too famliar. But also an extremely worrying rise, in countries which
have | ong considered thensel ves to be the hall narks of denocracy, of neo-Naz
activities and xenophobi ¢ tendencies directed agai nst el ements of the foreign
and mgrant popul ations, as well as agai nst refugees who have fled from
persecution in their own | ands;

(b) A growi ng indifference towards and tol erance of racist speech
| eadi ng to the support by fringe popul ations of political parties conveying
nmessages of racial superiority and incitement to racial hatred,;

(c) New t echnol ogi cal devel oprments such as the Internet, a powerful
educational tool, but which is being used to pronote the purposes of raci st
i ndi vi dual s and organi zations and to transmt racist nessages.

These devel opnents pose a challenge to the very pillars of our
denocratic institutions - political pluralism freedomof opinion and
expression, and freedom of association - by their subversion at the hands of
i ndi vi dual s or groups of individuals whose avowed purpose is to negate these
very institutions.

Hence the renewed rel evance of article 4 of the International Convention
on the Himnation of AIl Forns of Racial Discrimnation with its preventive
neasures and article 6 with its renmedial nmeasures. Article 4 ains to nip the
danger in the bud, so to speak - to ensure that what at the outset nay appear
to be "mere" expressions of racial insult, the dissemnation of ideas based on
raci al superiority or hatred, does not degenerate. W have seen the extrene
forns of this snowball effect in Europe and Africa, where the use nmade by
political |eaders of the media to propagate not only racist ideas but
incitement to acts of racial and ethnic violence has led to ethnic cleansing
and genocide. Article 6 underlines the obligations of States to ensure
protection and provide remedi al neasures to all individuals within their
jurisdiction.

The speakers at the Semnar pointed to sonme difficulties in the way of
i npl enenting these articles.

The two nmenbers of CERD, M. louri A Rechetov and M. Luis Val encia
Rodriguez, referred to the difficulties faced by the Commttee in carrying out
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its task of nmonitoring conpliance by States - whether in the fields of

submi ssion and consi deration of States parties' reports, the provision at
national |evel of protection and effective renedies to individuals,
reservations by States, or the optional provisions of article 14 concerning
i ndi vi dual communi cati ons.

M. Gérard Fellous, Secretary-Ceneral of the Conmission nationale
consultative des droits de |'homme of France, underlined the problens facing
States in inplenmenting international obligations at the national level. This
rai ses the age-old problemof the relationship between international and
donestic law and points to the wi de disparities existing between
national cultural traditions and | aws.

Rabbi Abraham Cooper of the Sinon Wesenthal Center in Los Angel es
illustrated the unprecedented chal |l enges facing Governnents in |egislating for
and ot herwi se regul ating a nmeans of communi cation to which the known and
accepted limts placed upon the traditional nedia do not apply. The
proliferation and sonetimes anonymty of the sources of the Internet, its
gl obal outreach and particul ar appeal to young and suscepti bl e popul ati ons
contain great potential for the dissemnation of racist ideas and raci al
hatred worldwide. It also |eads to the wi dening of the techol ogi cal gap
bet ween devel oped and devel opi ng countri es.

M/ presentation focused on the effects of reservations in the context of
article 4 of the Convention. Reservations to treaties continue to be
considered the prerogative of State sovereignty. Nevertheless, the |ega
institution of reservations may well have to be reassessed in the light of the
particular nature of human rights treaties; this results fromtheir specific
obj ect, which is to provide nmaxi mum protection for individuals victimzed not
only by their own Covernments but also at the hands of private parties, from
their recognition in international and regional jurisprudence as establishing
non-reci procal and objective obligations, and fromthe existence of treaty
nmoni toring bodies. | also underlined the conpatiblity between the obligations
of States under article 4 and the rights to freedom of expression and
associ ation consecrated by the Internati onal Convention on the Eimnation of
Al Forns of Racial D scrimnation and other international instrunents,
particularly where these linits are to be found in the rights and reputati ons
of others.

I would like to conclude by underlining the fact that we are at the
threshol d of a world rmarked by profound changes in international relations.
In the face of reassertion of ethnic - sonme may call it tribal - identities
of revival of neo-liberal ideas based on extrene individualismand
deregul ation, as well as of other centrifugal forces, it becones inperative at
the international level to insist on general, as opposed to particular, State
interests and to work towards the devel opnent of a “public order of the
international community”. | would like to nention three significant
devel opnents in contenporary international [aw which point in this direction

First, the purposes and principles of the Charter of the United Nations
have cone to reflect the global values of the international community. These
represent a nove away fromthe traditional bilateralismand voluntarismwhich
characterized traditional international law, to a | egal systemwhich now
reflects a hierarchy of nornms. W have cone to recogni ze the existence of a
core of norns directed to the protection of certain overriding universa
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val ues whi ch are considered to be fundanmental to the international comunity
as a whol e and the non-observance of which woul d affect the very essence of
the international |egal system These norns have been assigned different
purposes: to maintain sone senbl ance of an international public order based on
the need for stability; to ensure peaceful transformation of that order based
on notions of justice; to preserve a certain universal noral foundation based
on a mnimmcore of humanitarian or ethical norns or, nore basically, to
ensure the physical protection or very survival of nankind.

Anongst these wi de-ranging norns are the basic principles of human
rights of which non-discrimnation cited in the Charter forns the cornerstone
The prohibition of racial discrimnation is now accepted as a norm of
jus cogens , consecrated in articles 53 and 64 of the 969 Vi enna Convention on
the Law of Treaties. The International Court of Justice has referred to the
prohi bition of racial discrimnation as an erga ommes obligation owed to the
i nternational community as a whole. Article |9 of Part | of the Internationa
Law Commission's draft articles on State responsibility has introduced the
notion of international crime resulting, inter alia, froma serious breach of
an obligation of essential inportance for safeguarding the human being, such
as apart hei d.

Second is the enmergence of non-State entities as new and i nportant
subj ects of international |aw which has transforned the nature of
international disputes. The United Nations has encouraged the rights of these
entities, but recently it has also held them accountabl e under internationa
law. W have seen the establishnent of two tribunals to judge individua
crimes committed during arnmed conflicts which expl oded out of ethnic hatred
The CGeneral Assenbly is about to consider a proposal for the establishnent of
a permanent international crimnal court.

Third, there has been a reconceptualization of threats to the peace.
Serious violations of such fundanental norns of international |aw have cone to
be determ ned by the Security Council to constitute the nain threats to
i nternational peace and security opening the way to the inposition of
sanctions under Chapter Il of the Charter. |In this way there has been a
shift in Charter priorities. 1In 1945 it was usual to distinguish between the
primary function of the United Nations to maintain peace, which included
peaceful settlement of disputes and enforcenent action, and the secondary one
of peace-building - the | onger-termdevel opment of conditions conducive to
peace, which included the pronotion of human rights. Today, these
peace- bui | di ng measures have shifted focus and are now part of the
peace- mai nt enance function itself.

Viewed in the light of these contenporary international |aw
devel opnents, the focus of our sem nar has been an inportant and timely one.
In our world of interdependency and in the light of the vital need to protect
a core of fundarmental norns of international |law, States can no |onger afford
to retrench behind traditional notions of sovereignty, concepts of cultura
relativism disparities in national |egislation and i ndependence of nationa
courts to plead non-inplenentation of international obligations, particularly
where these are ainmed at protection of the individual



